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rmZ g M, ReC T 1 AL

In ile MTarcly 31, 2000, Order denving Philin Ray workmen's previoualy filed motions,

1tais Lo onarT srated thal

1. WAIr. Workrmvan proviously filed 2 requuousl thal his € 2ourt reopen the case oand arder

that Wir. "Workrmumn receive An uncornditional wril ol abecRs Souas;

F . eTr. WWorrlonan "hes nor made such alaowing s would encitles uizn Lo thae coclic laes

:.-u-ﬁh:ﬂ"_; el

. rhe denial of the motione was "withont prejodice o pericinners seeking any Socr

relief 1o which he max bo enticled.”

I sfAtements Mnbered 2 oncd 3 appear oo indicaie thal this Court has diseeoacd & way

rhot Workman ookl presenl claims o o federal ot snd have them hsard on dhe merits - s
problem i thar counsel has nor ¥yet figurad onr o,

Counsel Tor Woerlomaon has gons nack to the drawling boarnd. Ilc aow proesends anotbiceer
rdotion To Rooapen in which e apecifically reguesTts as alvernalivo rozliet by o uncorndiricnal
wrrit of BAatcas coTpus, @ither & conditiornal Wit or 2 reomand ot This cose to the DMHsTvicE CloarT
for Rirnther proceedings at which he may prossenr the cFliver L-Ray.

Counael for Workanan acknowledges thor he may b reading oo amach ineo this Couwt’ s
Crrder . Siven thot Bir. Workman's litc s in the balancs. howesvor, wounneasl fa=ls ceorngalled o

pursues whal sy e an avenus aof relial opon w52 M. Workrnan. TF zuch an avenue exipis, DU

F R e e L T
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Frigr N sbmmary judgrmeane proceadines, Philip Worksnan ascveel the ©21Tee ot the
Riwsllry ooy MMeadical Examiner [RMedical BExamuner's 121fles) a subpoena reguesstin
production of, among ether things. any x ray taken of Memphiszs Paolice T.isurenant Ronald
Diliver's corpse.  Io responnding oo the subpoena, the Medical EXaunecTs (2Ffice suppressecd an
x-ra% mstahlixhing that Workiman did not fire the bullet Wt killed Lisurenang Oliver. T
provent A miscarriage of juatice, this Court eroust ssopeEn thic case and edlleer 013 UANT a~Ar.
workman & conditiooal swrit of habeas corpus; or (2} remend chis caza Lo e Dberriet 2oart for
further procesdings at which Mr. Workman can preesar the Oliver W-Foasy .
1 7 VWIOLATIOMN P THE DISTRICT COLTRET S ODTLY ISELUED SUBPFOENA, THE

ASTATE SUFPFRESSED TIIE LIV ER HoBAY DURIMWNOY THRE HADBLDEAS

PEREOCEEIILMN TS

-y Hetricc Court Proveslings

Om July 1B, 158wd, AWorkman el 1 the Thi=trinct CafT a habeax cortpus OEUTLeR
challaaging the conslilufional yalidity of I1is frstdegree murder crnmwiction and resalning death
seolpnce. *  wworkman asserted, among othse things. that constinurional violatione prevented hix
jury from hsaring evidemuce hat e taallet phat EillEa IMiEurEnaor VAL e i s ey core LR . nie
Fun. aind he wos heroliocs anecent of sasltal marder . Soe Sty Sovery, 759 H.owv.2d 935,

AR (TeEemm. Crim App- 1988). The NStar= pmsw wrwd ,? and fdhe Tlistrict 2ot set desucddlitees for

3 Juine 1, 1999 rhe Trixirict Courl =nlers? porswant o Fyule 5 of e Fuled Coverming

Nertican 2254 Caaesa an SApgrrecol COrder ausrhark=ing Wworkomon 0 serve Ted . R.Ciwv F. 45

rsubpoenins for AocUnonts A rhings.* Fursuani Lo Lids Oeedber, S Turwes 2. 1995, o ElErnan

merved a subposoa on the Moedloal Examiner’ s OMMfice reguesting prodUstion of, among other
thing=s, any x-ray Ltaken of Lituenant Giliver's corpae.®  After sooviug s pubposns. W orh IR
fllcd pronf af servics in the arler Couir.” While the ledical Exaunines s CTee proaizcecd
QoG uITREIEE CESRpOTsIve to YWorkmman's Bule 49 subpoena. o did ot pooducs g LYW er m-rhy.?
W o rkman forwarded e oriatcalal Be received from the MMedical BXsminesr s Office oo
D1, Krix Sperry, o pathologist the Districl Court suthorized Workman o hirve. T3r. Speory
reported o counsel thac Workman ' s gun conrained .45 caliber silver-tip Ienlow -peoine hullets,
and hesc pullets expard upon NTeting 8 hwnan body, FEecause they cxpand they rorsly =sit,
and il thedy do they leave an exin wound significantly IRrger then the cntyy wonand. Tr. Speroy
nored rhat Lisuwsnant Crhver's corpae. lad an exdt wound thar was siightly smaller than the

Eobry wouind, He therefors roposTed that Lisutons ar trliver s moral wounwl wWae inoonsistent

Cwarithi & woumnd that weoold have hesn caussd By one of Workman "3 nallets."

s £/ 1/B5 Apaasd Oirder. Appendix ettoched to 3/5700 WMemorandum In Suvpport Ol Svlolicn
To Reuvpoh (ARR. 3 et 1.

Exhibit A 1 Suhpoena In A Civil Case, App, 6t 9,
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could not prove his allegation thsl the bullee thar killed Lisutennasd Oliver did a0l come from
his guan.” Workinen responded by, among ather things, flilng 125, Sperry’s Report. The
Tristrct Court faulted the Spery Bepoart BecALac (7 Goel net sare that O iiver’s swodowd soald
o have been caused by une of Workman®s bullets 4 and It gragred the Stace sumrnary
judgroent, '

p=] Dixth Circulr Procesdingn

O oappaeal, Wnrk:l'n..::.n. arzued et the Sp=rry Raport created B gernuine maus ccIpooting
whether Workingn shot Lisutenant €liver, and the DMarvicr Cooure’s grant of suwenmary juadgroeonl
Lo ae Siate was therelore Bnproper.t? At oeal stgument, Tudge Nelaos sp=cifionlly askad
Brorkhians counsel, " Was the hody x-tavrcgd?” Based on the subposon reaponse ol L
Aemdical Examiner s ttice, counsel responded ~ Mot that T amn awaee OF7 , ancd coaneesl apre=cl
withh Judge Meloon's 2TArCment thal thers was o indication ia ihe record thal an ~-ray Aaas
laken. Fhersobusc, e tollowing excliange acourred bherween Tudge SJalton Ao counsel Lo

W oThITisaT.

TJundpg ™olsor: I anould diackose to you that 1've bean reading wWith interest a
couple of articlss by one Martin L. TFackler .. .. And he sawse A5
o say and hF EVAryons agrecs that upon entering the body tha=re
bullets sapanc Al il they do e=xic they lopve s wouand
subatantiallsy larger than the snirtance Wound.,  He alzo 585,

F Mesx I at 335

tfragni=nts <t the buller gownog ottt yn ditfforont dirceriong.  Hara as
1 recrll the bull=t appoarently struck & T AT 1easT the antorprsy
repart disclozexs o fracwared b, And T wonder if you're= in a
position to comument on the suspwel likelihood that whet happened
here weas Llznl e Bullet Moasooerstend a0 that wWwhal cxilaed dhe bordly
van ot fhe enlics bollcl Bbab & LLIks piseos oF haller,

™IE. Mlintan: Tou're FTonor, I'm ool ablae CIEBT Now 7o A0Sl THAC qQuesTLon.

Dy Oetoter 30, 19985 this Court iasued ita cpinlon. Basod oo s vudsrstanding that no

-y was talcon of the Slivar corpae, thin Court wrote

Tf a .45 caliber hollow polnr bulist had gone all the way through Lo Cliver's

chest and emerged in one pHice s, We [aEwe e fdoubt that 1the =xil wvouarad would

hewe heen larger than idze entey woolanadd. "L nardly Yollows, "oowe ver. That L.

Drliver could not hawve Becn alior with the type of ammuniticrs Wiorkinen wAs

firing - Pecouxe the record [Pl RS wWEY Cangoels she concinsican TRGF TAe bulint

2 i oy AdMlemed Pl crfDTecner wemarg ad Frorn i Boche G oore pidesoe
Workmen v, Bell, 178 F.23d 759, 767 (S5th Cir. 19980 emphasiz added].

[ Drinwowery 7 The Oliver M-Ray

On Toouary 2, 200K, Workman filel with the Tenmnesses Fooneol i Probarion arncd
Porole an Application For Commulration of his death senietes.  ©n February 28, 2000, the
District SEorreey ' o DFfice for the S0th Tudiciad TristrsL filad itrn opposition.  That opoORiTION
coTains o repurt Trnm the Beledical Exantiner ‘s Sffce 1o which v, O C. Smith states thot
prior to drafting the report he fe@mined @ cfiexd x-roy f Lfcmtenart A iver.  Dlounsesl

tmmediarcly contacted the Medical Examiner s Office, andd on MMarch 2, 2000, eounsel

oblaiuesl 3 copy of thao CHiver M-ray.
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LIEL ' TEMNAMNMT OTTWER

Tiuring oral argwvrmcnl. Judpe MNeloon Suaneecnly Tueted thor "eEwveryone ap ress fhac Epon
vnlering thwe body SWorkmanay ballets expand.”  This Cournn therefore recognized in i
AR Tkrnuan oPinion ac 1T thus fatal bualler smerged from Lisut=nant CHliver's boudy swrhole, it
could not havwe cones Prom Workman's pun. This Court raled agpainst Work e Lacdblss e
Tecerd did oot coongnscl A conclasion thar the bull=t ermcged Froar Toasure s ar Crlhiwer's body
iotacl. AT rhat tlme. the record dicd not compel such 8 caonclusion because i did el contain the
Oliver x-tay. LThat X-ray was ahsens from the cecord bor one reason: the Medical Exanilaco’ s
OIFRce auppresssdd il

an March 4, 2000, connse]l showed Dr. Sperry the Oliver sxcaray . Dir. Spoliy repored
rhat it =sxrablixhes thuat the fatal bPullet emeciod Yoo O liver's body wilnals - of Al TueT
fragrment '? Ao this Court recognired, this fact establishes thay Woorkman did oot xhoaol
Lituleananr €Fliver.
11 THE COURT FSSESSERS AT THODORITY 1I' REOPFEN THIS (OAMEF

This Court pusseses AUthority to vacals @ judgment under wirgumsinnoces suckh as thores
predknied here.  Soan Cpanihers v SO MSACEY, lgye.. S0 TS 32, 44, 111 S5O 2125, 115
L. Bd.2d4 27 19913, In Demianuk v, Pemgvsky . 10 F .30 334 (b Cir. P50, This o
mwarcisaed It povsr Lo respcn 8 babeay cace on fAacts sirnilar To Tlloes Ereseneecd e,

In DFemmianiuk,. the Dismict Cousl issued denalurcalizsron. deportalica, sanid exrradicion

wf war crirmmes and seEnrenced o desrh.

Six A a Inall years alter thix Court atficemed the DDiatrict Court's orders, it lexvmsci elar
the Sovermment had failed o produce docaments the peritioner had requesied during
digooavery . ‘The documenis conrained & significsm amonnt of informarion indlecatdog tdaal
petitioner wos o, os the Dairict Cowe Iuad fuaxd, "Ivaz 1lee Twrritale. " Fursuant to
'I‘-ud.._'l!._C:‘-v.I?. S Bacesn, choe Aadl T rits Aot and its inhsrent possmr b prcremoer the iocepnritsr o F ihs
Judiclal process, rhis Lonmr reopensed the petitionec’s oppoal. Finding thet the SGovernment
reckleasly deprived the pelitboner arvd Uthe Tecdderal courts of v ial inferroation dnoicating thet vho
petitionner ~wvas ool "Tvan Qe Taerrible” | rhla Court vacated itz prewvious judegment ard tha: of dhe
Dhiurrict CConart, ISepnjanierke, 1400 F.3d ot 3346,

v THIM oL R HHCYLIL I REOPER TIIIS CASE AMND EITHEERE (1 ORIDER THAT

FAOREEMAN IS ENTLIDLELY T3 A ORNTITTIONAL WERIT OF I1ABEAS CIGRPLIS,

OF (23 REMAND TIOSE CASE TEr THHE IMAETRIOCT COLFRT FOR FURTHER

PROAOCEEDRIMN S

A in Demiagiuk . Workman reguesaiend dnrough dizcowvery a specilic socuisnd wonich o
governmeant record custodian had in its custady, out which thee cusnodian withneld. A in
]icmjnnjﬁk, th.g fmillirw B0 Eooiply with the discovery requenaT deprived Worktnan, the Driatrice
Carurt, =d Mals Coonrr of wildal evidenws Mat he i innocent af the charzss that weers brought
egninat him. Asa in Demianjuk, this Ceuart should recpen this case.

Lipon Teacpsning a caswe, a cours Dag wide dizerstion in choosing the relisef i1 owill orders.
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Ladallpe, 391 7.5, 234, 239, BE S.Ct. 1556, 550, 20 I FR4Ad.2d 534 (196:4)

This Court has baer altermatives. Tt can (17 grant NMT. YWorkiman a consd i ioesul weril o

habeas compus aordering the Siate to retty him within o =specified time period or ser Bitn free; ar
(22 reonand Thle cAage vz rhe Diprico Court for summery judgment proc=edings during whiah

PIr. Aerrhomen can present che= OHliver X Raovy. iy, Worlonon requests that this Court do

rithe=r.

WHEREFODIRF, NWMr. Warkmon rseapectfully requesis iboat s Courl:

1. Sranl him o wonditinnel writ of habheas corpus ordering the Srate Do retry b wirkiia

n specified Ame period or et Iim roe, or

Z. Reamarul e casc to the L2istrict Court for suouvnoacy jadgment prosesdings during

wrhich he cen prescnt s Cliver S-Bay: and

3. Order asry and alk sach odher celief o which thais Co et hal lewes BWe, Workoman ix

enitled .

Raanectfally sunbmitt=d,

Chrigrophar . MiTtomn

SFFICE (AF THEYE POST-{COOIn W LTI
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g5l Jamer Robertson Parkyw oy
MNMashvill2, Temnesges 37243

raZa oEn FmT oW EaEma
T certiffr that o Wlarch 310, 2000, | hend-delivercod a copy Gl 1he foreeoing Los
SDordon W, Smith
Dirputy Stale Aaorney SGensrol
ATTORMEY SGENEREAL'S OFTFICTE
SO Chanrlaolle Aovasmae
Mashwille:., Tonmessee 37243-0493
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