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INTRODUCTION
More than three years after eutry of the diseriet court’s judement in this
matter de.n]fmg the petition for habeas corpus relief, and more than one year
afver the Conrt’s affirmance of that denial, petitioncr seeks to reoper his case,
alleging that a fraud has been perperrated on the court. Because petitioner does

not, and cannot, demonstrate sven g colorable claim of fraud on the cour, the

motion should he denied.

ARGUMENT

I THERE HAS BEEN NO FRAUD PERPETRATED QN THE
COURT,

A. Betitioner Has Not Demongtrated Frand

In support of his position that the Court has the authoriry to take the
action that he seeks, petitioner [avokes the inherent autharity of the Cousrt,
citing Chambers v. Nuasen, Fre,, 501 US. 32 (1991), HazelAtlas Glass Company w.
Hartford-Empire Company, 322 U S, 238 (1944), and this Court’s decision in
Detmjanjuk v. Perrovsky, 10 F.3d 338 {6 Cir. 1993). He also invales
Fed R.Civ.D, Euﬂ{_b}{ﬁ} and 28 U.S.C, §1651, apparently in reliance on Demjanyuk,

While these cases arguably support the proposition that the inherent power of a
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court “allows a federal court 1o vacare its own judgment upon proof thar a frand
has been perpetrated on the court,” Chambers Nasco, Inc., sipra, ax 44, they
also make clear that, as a result of the traditicnal rulc against alterin g prior
Judgraents, “invocation of the inherent pawer would require & finding of bad
faith.” Id, ar 49.

Furthermore, as this Court has previously stated, the type of fraud that
would warrant invocation of this inherent Ppower involves only those “actions
that interfere with [the] administration of justice.” Demjanjuk v. Petrousky, supra,
at 351, *[TThus, only actions that actually subvert the judicial process can be the
basis for upsetting othersrise settled decrces. Id. Indeed, each of the three cases
on which petitioner principally refies involved rather egregious circumstances,
See Chambers v. Naseo, Inc,, s#pta, at 36-38, 40 (district coure properly imposed
‘sanctioms againer litigant and his attorney for misconduct, including frandulent
transfer of property to ﬂ:prive court of furisdiction, intentjonal withholding of
wformarion from the court, filing false and frivelons pleadings, at;d etigaging in
a "series of meritless motions and pleadings and delaying actions,” despite
repeated warnings from the court), FHazel-Atlas Glass Company v, Hariford.
Empire Company, supra, ar 245 (court of appeals’ decision reversed due 1o 2

litigant’s *deliberately planned and carefully executed scheme to defraud® the
2
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court of appeals).
n Demjanguk v, Petrovsky, supra, COnTrary to the impression left by

petitioner, this Court was confronted with 4 case that “involve[d] mors than

discovery obligations.” I, ar 348, The Court determined that, in addition 1o

delibmtdy withholding information, attorneys for the Department of Justice
displayed " reckless disregard for the trutk® by *recklessly assuning Demjanjuk’s
guile.” 7, at 353.354. Asa result, they “failed 1o observe their obligation 1o
provide exculpatory materials,” in violation of Brady. Id., at 354, Based on all of

this, the Court concluded thar the judgraents against Demjanjuk "were wrongly

~ procured as a result of prosecutorial misconduct that constituted fraud on the

Court,” I, at 356.

In stark contrast to the circumstances described above Lies the support
nffered by petitioner for his allegation that fraud was perpetrated on the court in
this case. He merely offors proof that he cqusad a subpoena for records m be
issued to the Shelby County Medical Examiners Office in 1995 that included a
request for an antopsy x-ray, and thar an x-ray was not included in the materials
produced in resposse therets no less than 10 days later. He also presented proof
that such an ¥ray uim, which it does. He presenis no proof, however, of

fraudulent conduct, He offers no evidence to even suggest, for example, thar the

i
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medical examiner’s office intentionally withheld the %-ray, or that anyone in
that office was aven aware of the existence of the x-ray, which was then nearly
14 years old. Petitioner certainly has not demonstrated fraud; nor has he made
out a prime facie case of fraud, or even a colorable claim of fraud, Instead,
petitioner asserts that simply because the x-ray was not produced, it must have
been the result of fraud, Respandent further submits thar petitioner lacks even a
good-faith basis for making such an allegation, See Fed R.Civ.P, 11,

Moreover, irrespective of the adequacy of the response of the medical
examiner’s office vo his subpoena, petitianer fails to demonstrate the type of
fraud perpetrated on a court sufficient 1o Wwarrant invocation of the court's
inherent power. Petilioner makes no showing that the response to the subpoena
involved any litigant or Party 10, ot attorney in, this action. As this Court has
previously noted, "[c]ases dealing with fraud on the court often tyrm on whether
the inoproper actions are those of parties alone, or if the artorneys in the case are
involved," because attorneys are officers of the court. Demjanguk v, Petrovsky,

supra, ws 352 See Chambers v. Nusco, Inc, supra, al 35-38 (fraudulent conduer of

' Although in Demjanjuk, the Court considered this distinction
- meaningless becanse the party was the Unjted States, acting through the
Department of Justice, which "acts only through its attorneys,” i, at 352, and
whose attorneys were the subject of the misconduct claim,
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2 party and his attorney); Hazel-A slas Glass Company v. Havtford-Empire
Corpany, supra, ar 247 (fraudulent conduct of a parcy and its attorney). Here,
petitioner bases bis motion og, the alleged conducr of a nan-party agency, on
whom he directly served a sub poena for records, and frem whom he received
recosds in short order — z response with which petitioner was apparently
gnt:'sﬁ.e:?. at the time. He appears to have made go further inquiries with Tespact
to the lack of an x-ray, o photographs, wlich he had also requested.?
Moreaver, there is no indication of any iopvolvement in this rransaction by the
respondent, or any of respondent’s attorneys. Whatever response petitioer
recetved to his subpoena, it cannot he imputed to any party or any attorney in
this habeas corpus action, nor ean it be imputed to the prosecution,
Accordingly, it can in no way be construed as fraud upon the court, as that term
is defined:
Fraud upon the court shoyld ... covbrace only that species of fraud which
does or attempts tw, subverr the integrity of the court itself, or is a fraud
perpetrated by officers of the court so that the judicial machinery cannot
perform in the usual manner its tmpartial task of adjudging cases that are

Presented {or adjudication, and relief showld Le denied in the abrence of swuch
condict. (emphasis added)

* It had been clear since petitioner’s trial in 1982 that the medical
exarminer’s file included antopsy photographs, as the State's pathologist revealed
chering his testimony at trial, See App, A,

5
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7 Moore’s Federal Practice and Procedure, Y 60.33, quored in Demjanjuk v,
Petrousky, supra, at 352,
B. Peritioner Caynor Demongirate Fraud

Not only has petitioner faﬂedlto show fraud, particularly fraud sufficiens
to warrant the court’s invocation of its inhereqt Power to reopen and vacate g
prior judgment. or decision, but he cenmos show it. Respondent woukl be
warranted ir resting on petitioner’s failure to make 5 sufficient facryal showing
Lo support his motion. See Hazel-Atlsse Glags Company v. Hartford Empire
Campany, supra, at 248 (proceedings o a petition to impeach 1 judgment based
on fraud are “not just a ceremonial gesture,” and the petition *must contain the
aecessary sverments, supported by affidavits or other acceptable evidence),
Nevertheless, resporident seeks 1o assure the court of the providence of its
decision to affirm the judgment of the disgrice court, and 1o remove any cloud
that may have been unfairly cast by peritioner’s clajm.

Assuming that the x-ray was not produced in response to petitioner’s 1995
subpoens — and respondent concedes thar it has 1o reason 1o dispute this point
= its non-production appears to have been attributable to nothing more than the
particular maaner in which x-tays and other such records were stored and

maintained by the Shelby County Medical Fxaminer's Office in 1995, and the
)
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nﬁusequent lack of a search for it or inability vo locate it. The death in 1987 of
Ithe doector that conducted (he autopsy also appears 1o have been a co arributing
factor. See Appendix B. In any event, there is absolutely no indication that the
X-ray was deliberately *withheld” or “suppressed,” as petitioner alleges; nor is
there any evidange of bad-faith, or even recldess conduct, on the part of the
‘medical ezaminer’s office, Instead, there s every indication that the medical
examiner’s office dutifully responded to the subpoena in a shore period of Time,
and that it acted at all times in good faith. While petitioner was cartainly
entited to have received the x-ray, any ailure 10 produce it cannot, under any

" interpretation of the availakle evidence, be cansidered to have been frandulent.
Against such evidence; petitioner’s claim of a “muscarciage of justice born of

frand” is mere byperbole.

. PETITIONER WAS NOT PREJUDICED BY THE LACK OF THE
-RAY.

In addition 1o petitioner having failed ta demonstrate bad-faith in his not

baving previously been provided with the X-ray evidence in this case, petitioner

—

* Petitioner’s own evidence reflects that counsel recaived the records from
co-counsel on or about June 12, 1995 — 10 days after service of the subpoena,

7

11/17/2010 4:08 PM
8 of 15



http://tncourts.gov/OPINIONS/TSC/CapCases/Workman/responsetoreope...

also fails to show how this evidence s material or how he was otharwiss
prejudiced by its non-production, Iroplicit in the concept of perpetrating a fraud
on the court, agd 1o 1i='|;far1namn; invecation of the court’s inherent authority to
vacate 2 prior judgment, petitioner must present proof that the avidence or
information not provided had 2 marerial effect on the court’s judgment. See
Demjanjule v, Petrovsky, ssipra, ar 349-351, 353 (the information deliberarely
withheld went 1o the ultimate jsepe of guil ar innocence). Here, not only does
the x-ray evidence fail to support petitioner's cla.dms.af ihnocence, but he
presents 0o praof that it even supports the proposition that he advances.

* Moreover, the existence or absence of the ¥-tay evidence has no impact on either

the district court’s denial of relicf in this case, or on this Court’s affirmance of

 that denial.
A. The X-Ray [s of No Consequence 1o Peririoger's Claiz
In his mation and Memorandum, petitioner makes exTravagant assertions
regarding the x-ray evidence, See, eg., Petitioner’s Motion 10 Reopen, P 1 Mlhe
x-ray establishes, beyond any doubt, that [petitioner] did not fire the buller that
killed Lieutenant Oliver”), While peritianer might be justified in making such
claims if he posited any evidence 1o support them, an examination of

petitivner’s proof ragarding the significance of the x-ray reveals that such
B
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staternents are wholly without ba.sés.

| According to the alfidavir of pecitioner’s owt expert, Dr, Kris Sperry, the
x-ray establishes nothing, Afrer reviewing the x-ray, Dr. Sperry merely proffers
the same opinion that he has always had: "that he axtopsy report and photographs
establish that a projectile creared 2 wonnd track across the victim’s chest,™ In
fact, it appears that, by the way in which his affidavit was originally draficd, Dr.
Sperry was invited 1o state that this is what the x-ray establishes, Dr, Sperry,
however, declined to make such a statement. Instead, he edited his affidavit to
Temove any reference ta the x-ray's significance. Asa resylL, petitioner's proof
act only fails to support his protestations of mnocence, but it alsn fails 16
support the proposition for which he offersit. It simply is not the “yital
evideace” of innocence that petitioner claims it to be, and therefore cannot

properly form the basis of z mation to reapen his habeas corpus action,
B- I . . L] L]
Mﬂﬂﬂﬁ.ﬁﬂlﬂw | f the District €.
The x-ray evidence does nothing rhet would cause this caurt to belicve,

much less conclude, that omission of the X-ray in prior proceedings “resulted in

* This opinion is also consistent with the trial testimony of the State’s

.pathologist, as petitioner has previcusly argued to this Court. {J.A., at 1399-1400)

9
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the district court and this court improvidently approving” the denial of
‘petitioner’s writ of habeas corpus. Dem janjuk v. Petrousky, supra, at 356,
Petitioner mischaracterizes the relevant clzms presented in his habeas corpus
petition. In pertinent part, both the district court and this court considered
petitioner’s claim that the prosecution presented false evidence. Workman v. Bell,
178 F.3d 789, 746, Addressing that claim, this Court held that
[tlhe district court correctly found that Dr. Sperry's testimony did not
‘state that Oliver's wound could not have been caused by petitioner's
weapoa, nar daes it offer an opinion that the wound was caused by the
weapons of Stoddand or Parker or that it was consistent with wounds
created by such weapons.’ Furthermore, Dr. Sperry’s testimony simply

‘represcnts a view arguably different from that given by the state’s expert
witness at trial.”.., Workman has presented no evidence thar the

prosecution knowingly presented false evidence in this regard.... As

Wotkrman cannot demonsieate falsity, he cannot prevail on this argurment,
Id., at 768, The affidavir of Dr, Sperry that is attached o peritioner's Motion to
Reopen clearly demonstrates that the existence of the x-ray would not have
altered, or enhanced, the opinion he rendered before the district courr.
Accordingly, it would have had ng bearing on the district court’s denial of this

clairn, or on this Court's affirmance of that denjal.
Petitioner, however, in his motion, resurracts o “fragmentation theory®
- regarding Lt. Oliver’s faral wounds — a theory not advanced by respondent, and

one that petitioner sought to challenge in kis Petition for Rehearing befors this
i0
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Court. While the Conrt’s mentions that theary in its opinion, its discsssion
must be regarded as dicta. See Workman o Bell, supra, ar 768, It d.td not form the
basis for the district cauirt’s grant of summary judgment on this issue, nor did it
form the basis of this Court’s affirmance of that judgment. In many ways, in
fact, petitioner is now cngaged in exacily the same exercise in this Motion 1o
Reopen, as when he filed his Detition for Rehearing. There, petitioner prescarcd
a similar affidavit of D, Sperry, in which he rendered the same specific opinion
that he now present;a, albeit wichout any reference ro having reviewed the x-ray.

ez Appendix 4 ta Petitian for Rehearing. As the State argued in response to

" that petition, while the Court’s discussion of fragmentation, and petitioncr’s

most recent rejoinder, may be interesting, they do not alter the conrlusion that
the evidence before the district court did not create a genuite issue of material
fact on petitioner’s claim. By again raising this fragmentation theory, petitioner
has essentiallly re-grected a stzaw house so that he may dttempt 1o use the x-ray
evidence o knock it down again, This effort, however, entirely misses the
point.

Ruliag on petitioner’s Petition for Rehearing, the Court appropriately

amended its original opinion, The court declined to consider Dr. Sperry's new

affidavit, but it noted that the ballistic informatian vhat was discussed in the

11
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origital opinion had no dispositive effect wpen the decision of the const, {App.
C) Furthermore, the Court went on to state that, while it expressed no opinign
a5 to whether petitioner was actually innocent, it noted thar under Tennessee
law petitioner could present such evideace to the governor i an application far
'cltmen;:y.

Petitioner has filed sach an applicarion, and 2 hearing thereon had becn
scheduled for March 9, 2000, There, petitioner would have had the opportunity
to argue his claims of innocence. That hearing, however, was also expected to
feature the testimony of the current Sheltry County Medical Fxaminer, who has

 already stated his opinion, after reviewing the autopsy records, including the x-
| ray, that Licutenant Ronald Oliver’s faral wounds are not incotsistent with the
-ammunition used by petitioner. See Appendix . At approximately 11:30 a.m.,

CST, on March 8, 2000, petitioner gave notice of his intention to seek to

withdraw his application for commutatiog, {App. E)

11/17/2010 4:08 PM
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CONCLUSION

Petitioner has failed 10 show any evidence that a fraud has beag

perpetrated on the court.  His motion 1o reopen his habeas eorpus case should
be denied,

Respectfully submirted,

PAULG.S
Attorney General & Reporter
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MICIIAEL E. MOORE
Solicitor General

&@w&a% Bt

GORDON W. SMITH

Associate Salicitor Genaral

425 Fifth Avenue North Leret s "y
Nashwille, Tennesses 37243

(615) 7414150
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CERTIFICATE OF SERVICE
L hereby certify that a trye and exact copy of the foregoing dacument has

been forwarded to counsel for the petitioner by delivering same, in hand. on this
the ﬁhy of March, 2000, to:

Christopher M, Minton
Office of the PostConviction Defender
460 James Robertson Parkway
Nashville, Tennessce 37243
(615) 7419331
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GORDON W. SMITH
Associate Solicitor General
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