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0

her as to all these matters.

What we'Te cbjecting ro is the ordinary, customary

vigll

by- the jail docter Lo determine if she needs to gao Lo ..

Central State. We feel iike in a case zuch as this equsl

protection, due process, fundamental fairness require that

she be accorded in a case like this that has some very

of miad and oviher

unusual elemsents reparding mental state

chings .perrinent Lo that bthat she be afiorded s standara of

osychiatric care abowve jusih ordicavily what's done in the
Fail.

we don'‘t belisve that a thirty wminule visit by a

jail doutow CAET determine if she oreds to be exawmined

paychiatvically for matters thal are way beyond the purwview

of competence ta stand trial and insanity at the time of the

commission of the alleged offense.

Vie're talking in terms of state of mind. We're

ralking in terms of criminal intent. We're talking in Cerms

of a highly specialized and very unusual defense; that beiog

rhe battered-wife syndrome. And ve feel like that any

psychiatrist that reunders aid to the court, which is the duty

of an expert witness to render aid and assistance to the

court and to the jury, must be familiar with the

characteristics of that syndrome.

There are available in Memphis we understand, and

are trying to determipne more fully that right now,
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psychiatrists that specialize in that. There is a Women's

Resource Center I understand that has resources available

perbaps without any great costs to the state  that would have

this particular

rr
o}

experts that could examine her in regard

aspect of the case.
50 1'm not just asking for a boilerplare motion of
have the jail psychiatrist look at her and determink she

gdeeds to go to Central 3Lare. Ve're talking nol ouly about

el

competencze 3t tho present tiwme, insanity arc the time of the

rommission of the offenss undex rthe Medel ALI code. i

we're ntalking also about matfers that go Ebo

criminal intent, the formation of ceriminal intent, matters

that go to state of mind, culpabiliry, and matters thak go to

mitigarion in view of a conviction of first dsgree murder.
we Feel 1lilke that honestly because--aand I'm not

-

rrying te sing the sad soay-~but Mr. Porterfield got the
auspices of the public defender's office by getting the [First

appointment. They take the position and have for years that
once they're appointed on one defendant that they're_not
appointed ou the other.

‘How, that means--

THE COURT: Whart kind of argument are ycu making

now?
MR. EMMONS: Making the argument we're cut short
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on some things that we don'Et have as L[wo private lawyers.

THE COURT: I don't see how.

S MR. EMMONS: WYWell, we don't have investigaltors.
e don'lt have staffs. Ve don't have full-tcime employees.
pioy

aod we feel like to subject our client to a defense that is

this technical and it is centered and rooted and grounded so

stivongly--

THE COURT wWhat liave you asked for thalk you've

=

ween denied that the public defender has access to

M. EHMONS:  f'm jusht saying thelr resource is

greater, Your fdoner. Moehing .

THE COURT: what have you askad for that you've

been denied?
MR . EMMONS: Hothing yet, but it 1 ask for a

monthly salary like they get, I think the court would

probably deny me that. I mean they are on monthly payrolls.

They are--Mr. Jones is a full-time employee of the public

defender- -
THE COURT: I am in favor of doing away with the

public defender's office and appointing lawyers case by case

and maintaining the staff and research and the investigating

office, 80.--«-----

MR . EMMONS: 1'm not complaining abouk what the

court's done, not at all.

THE COURT: Well, I think you are. You're
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complaining now Lhat you don’'t get a monthly salary.

MR. EMMONS: I don't believe the court has control
over that. I was jusb-- . 2

THE CGURT: Have you asked for a monthly salary?

MR. EMMONS: No, sir. I--

THE COURT: My question was what have you asked

vad

for. that you've been denled .
M . EMMONS - Well, I hadn't asked fov ic. I
because I thought the court Jdidn't have

tlhe zucthoricy. Lhe court might and I might do chat.

THE COURT: Okay. Do it.

MR . EMMONS: Sir?

THE CDURT: Do it.

MR. EMMONS: Okay, sir.

THE COURT: Denied.

MR. EMMONS: Yes, sir.

Bascially, what I'm saying is that the typical
psychiarric examinatico is not what we'Tte asking for. We
don't have the funds to hire it. The only think I can

compare it to, Your Honor, this--1 know it's an unusual

motion .

But I've got a case right now in anothexr court

where a defendant who has not got & lot of money but has

enough Lo pay a lawyer and to pay for psychiatric

examination. And he is righl now under the care of a
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speciality type psychiatrist, fine East Memphis office, who

can look into his own particular needs and help him and

assist him in preparatioo for trial..
There arz so many things that occur 1o psychiatry

now and in criminal cases. For instance, Mr. Marty has

reminded me of the numerous cases--NOL DURErOUs CASES, been

Lwo ar Chree cases tried, and I think Your Honor tried one.on

a Gary Cone, 1 bslieve was the name 0f the defendant whera

i syndrome was raised as rtze defense--

-
-
i
[44]
=%
ir
it
ot
i
o
1]
I3

THE COURT: HNo, [ think that was Judge Beasley.
MR. EMMONS: Judge PBeasley. All xight.
and T believe at that time thay were able to get

psychiatrists frem Veteraos Adminisiration Hospitals who had

experience in that particular area of psychiatrxy. And we're

asking for a similar Ching.
To my knowledge, there hasn't been a classic or a

true battered-wife syudrome .case tried in ShelBy County.

There might have beeo some somewhat like that. There have

been only a few of them tried in the United States. We

believe and honestly state to the court that we believe this

case has a meritorious defense in the battered-wife syndrome .

That's why I say in wmy motion for continuance and

refer back to this motion for mental exam that there are

qumerous things we're going to have to do to get ready for

this case that are out of- the ordinary if we're to be
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~me, thar just boggles the mind as

pffective as attorneys and counsel for the defendant.

This is just a place to start, Your Honor. I

ro say if she needs psychiatric examioation or

believe that

.

mental examinaticn let the jail doctor look at her and maybe

send her Lo Central State would be tantamount te saying that

a person with an advanced neuropsychotic condition should be

seen by a general practiticner.
Thar's oot Lo cast dispersions oo the statsa
doctors ac all. Bub it’s just saying that we're talking heve

abeur sophisticated psychiatric situaticns and condillons

rhat an indigent defendant simply 9has no access to, and co

far as fundamental due

process 18§ concerned .

And that 1L've gsked for psychiatrists to testify
that basically what I've stated here I think would make it a
much stronger mption, but I can't privately hire

psychiatrists to do that. 1'd like to ask this motion be
reth watill the 18th of October also--

THE COURT: DNo, sir.

MR. EMMONS: --and give me--

THE COURT: No. We're not going to reset motions

now. That one motion.

MR. EMMONS: Yes, sir. But 1 can't~-

THE COURT: You've had--you've been knowing
You-all be ready. If you're not

about this for months now.
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ready, you're not ready..

MR . EMMONS: But ['m saying I can't preseal this

notion, Your Honor,
can I properly present this motion’

[c's just like the deatﬁwéualified—jury motion.
How can L present that motion--how can I present prool to
thal’ moitinn .without sociologisfs? Can't do it. And yet chis -

+ defendant and LL rhe courtc will ozt give me

death-gualified-jury arguuent.
And if the court won't give me mouney for

ive

an
I

1 can't bring any experlts uap here Lo
courc to show what 1 mean by this defense

and how rChewve are various fields of expertise within

psychistry, and the. battered-wife syndrome is a
sub-speciality all of its own. and for the court to
understand this and Lthe jury to understand, it will require

expert assistance that we can't provide for.

THE COURT: State.

MZ. STROTHER: Your Homor, I don't know exactly
where we ever draw the line. You know, you talk about

indigent defendants and equal representation. Well, how

equal does it have to be?

Perhaps, if any defendant had enough money to go

'governor of Louisianna does and hire Mr. Neal and
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- Suprene Couxt

and 1 certainly don' t think the Suprewme Court 1s
rl p

brinpg in a courlroom Full of experts and go the worid over,

well, I don't -think anything requires that. I think--Or that

fendant field that we are required to bring

in the indigeat de
in that kiod of proof.
I think if there was sone facrual basis in £his

record for the necessity of this Cype of examination that

perhaps Mr .. Emmons might have--might- have a valid point,. bu

ghere is aok oo scintilia of evidence hefzre Uhis courlt To..

show or to indicate the need for thig Lype cf axanLcallou.

Acd is the absence oi aoy evidence thar such examinartion is-

nzeded, I don' £ think the court has any choice bur to deny

the motion at this Came.
1 deon't know that the court bas the money to pay

ciie . T know I don't. And 1 don't know where the court would

pet the funds i€ ir chose te so order withouat going to the

and asking for an allocation for those funds.

s going to do

that on the record that we have here, and that's the record

thac the court is called upon to act on-

1r’'s totally silent. There is no preof. No

P=]

witness has been brought in here to say, Oh, I knew Mrs.

Gwens and, yeah, this guy used to batter her, or she cold me

about it and I saw her injuries. There's no proof before the

court, so there is no basis whatsoever for this motion.

THE COURT: Mr. OQwens--Mr . EmmOns.
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MR. MARTY: Uwne moment, Your Honoo.

MR . EMMONS: Could we have just 2 mowment to
confer, Your Bonor?

THE COQURT: VYes, sir.

(Pause)

ME. MARTY: Judge, could counsal and 1 approach
tiie. bench on the record? I.wani to make & statement to the
f rhe varshoir of the cesr ol khe

cours on rhe yecers out o

wilh rhe abrorasy general Loe.

THE CGUIE:  what aboul yenar ciieni:
vE . MaARTY. She koows what L'm geing ro rtell the

courtl.

THE COURT: Stale, any cbjection?
MR. STROTHER: DNo, i--I guess it's simply & matlrer
L

to approach. the bevch. [ don' L have any

objecCtion toﬁapproachiug the:bEHCh-

THE COURT: All right. You wmay approach the
bench.

MR. STROTHER: I want Cc hasten to add that in

these motions, just as anything else for the recoxrd,

counsel's statements are not evidence .

be

THE COURT: Well, the court don't have to

reminded as ko that.

(Whereupon, a bench conference was
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held on the reeord and the following

proceedings YWETE had 1)

MR. MARTY: Judge, we just simply want £O state

rhat during the course of ocur investigalion with Mrs. Qwens,

we have destermined and learned from her that the deceased

engaged 1o certcain sexuzl. pexversions, O wit, zodomy,

R 5 . : 5
Foil Yaoin, Lo the polnl where slie Was Tﬁquirad Ly Convow ap, Lo

the point where she was--hev recbun was borTn, and that.

her--tis--

TIRE, CODRT:  You got medical proof?

o

MR. MARTY: We have her proof, Your Honor.
THE COURT: Do you hava medical proot?

MR. MARTY: No .

R

THE COURT: Did she seek medical services

MR. MARTY: HNo, she did not.

don't mind puccing her on,

MR. EMMONS: Judge, We

but we want a ruling from the court that any

uld be related only Eo the

cross-examination by the State wo

mpatbters Cthat are inquired into bg==1n support of the motion.

Maybe that's what we want Fo--clear.

1'm saying the point js--I've got anotherg theoxy,

Judge, and 1 hate Co sensationalize rhis trial before it

becomes necessary because oace-~this is all going to come out

1ike a little Peyton place, and horrible things and rerrible
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allegations that obviously are going ro be made at trial, and

we feel 1ike by then that we can hawve more proof available.

thig, Judge, are things that we jusk -

A lorc of
learned about within the last week. You know il the paper--

It's some very rather lLiorrible allegabions and some other

things that went--
THF. COUKT: Does rhat go tec insanicy? |

MR EMMONS:  1f goes, Yeur Honer, vo the iotaat

apd -~

mipho go Co dntent, moight

~d
b
™
4]
=
—
N—t
jeal
—3
X
6]
o]
o
1
-
o
-+

Lo state of mind, and all tnat, but is she compeftent o

ry

&6

stand rriai? Does she understand the nature of the charges

pending agaiust her, and can she effectively communicate with

her councel and defend hergelf--in her defense.

Wow that is what the court is. called upow Fo rule

ME . EMMOMNS: Well, T don't see any great problem

£3 TN

with competency. I don't see any problem with that, even

though out of an.abundance of caution we raise that issue

too. ®But I think the issue 1s not competence to stand trial

but rather state of mind at the time these offenses cccurred

and would have to do with insanity at the time cf the

commission of the crime, though it's not purely an insanity

defense. It relates Lo state of mind. It relates to---

THE COURT: Well state of mind--
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MR . STROTHER: (SimultaneOUSIy) That's a

factual--

THE COURT: If you're talking about competency to

«tand- trial or insanity at tbe time of the--If you're telling

me that insanity at the time, 1'11 order an examinaticn right

now.
MR . EMMONS: VWell, I'm tellirg you, Judge, that

nasktion--~

T

wnder. bhis strange type of s1

|
J.

THE COURT: Well, rhat’s all prooi--thak's ail a

watter of procf though.

ME . EMMOWNS:  But that's what we need a

fah

ti

9]

sychiatrist for, Judge . I mean to te ¥

ro

MR. STROTHER: {(Simul tanecusly) %Won't be "sbie to

MR EMMONS: ~-to testify--1n other words, 1L we
have truly a battered-wife-syndrome case here, then how. can

we rell whether that Tises to the degree of imsanity required

by the law to present an insanity defense without nedical

prondl

MR. STROTHER: Well, let's find out first that

you've got that and hear some evidence that you have that.
MR. EMMONS: I cannot object to the- -maybe the
irst step being the routine procedure--

THE COURT: There's got ro be some basis on which

T order an examination.
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Mil. MARTY: Judge, we'ryre prepared to put her on--
MR. EMMONS: Judge, we come in court all the time

on people and say, Your Honor, I've talked to him _and I think

rhere is an insanity defense or something--

THE COURT: Well, do you think there's an insanity

defense?
MR . EMMONS: It's hard for me to know; Judge,

boscanse (Ehis he--I we Devar encountered this before . T den't

waow 1T a bacrersad-wile-syadrose can cause a
snder Lhe--—-te have a mental disesse OX defect ta the axtent

that you cannot appreciate the wrongfulness--

THE COURT: 1sun't that a question fow you to

~
i

schonl yourseif en as counse L7

MR . EMMONS: I don’cC thisak it'e for me. 1 think a

psychiasxrist is going to have Co make that detexmination. ™

1n other words, 1 can tell you there's enough
evidence--
THE COURT: I said to school yourseli on. The

only thing I koow is to either pget into the bhooks or talk to

psychiatrists, one OT the other.

MR. EMMONS: Well, I think I can say, based on

‘what I know already, that I believe there is enough evidence

of insanity that we ought to ask for the court to have her

exanined .

THE COURT: Send to Bolivar State right now--1
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mean Central State and have her examined. 1If you're telling

me that she is--that you have a competency guestion
MR . STROTHER: Have Lo-—--------
COURT REPORTER: I cannot hear Mr. Strother.
THE COURT: Well, Go¥ 13 have Ber senw for an

examination and see whether or not she is going fo be

comp2Lent to stand trial and then whether or not rhere's any

evidence, to suhstanliate an insanily &€ the time of che
ofiense, angd chat can be done righn here. Just like any

ather defendanu.
ME . MARTY: That's fine.
TUE COURT: Just like aony other defendant.
MR . MARTY: That's fine, Your Honor.
MR . EMMONS: Well, theun our motion still--
THE COURT: And if it CO%ES back that the report

is that she ig competent to stand trial and understands and

can communicate--the nature of rhe charges and gravity of the

offense and can communicate with her attorneys end assist and

aid in the defense and there is no evidence to support a

Graham ruling case, whether it's her or anyone else, the

court is bound by that, isn't it? .
MR. EMMONS: I think so. That's what basically I

was trying to say, that our motion is asking one step beyond

that . That even if--T domn't--

THE COURT: Well, I'm not going to--I'm not going
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to start spending taxpayers' money when there 1s no basis 1in

fact to spend it.

MR . EMMONS: . E understand that. But this wight

give vus the basis in fact to aslk for it later. I mean if

there truly is this syndrome present and 1f it truly relates

to the Graham definiticn of insanity--

. THE COURT: If you're telling me that sbe is--she

needs Lo he examined for compefzncy?
ME . EMMONS: Hot as to compebency, but 1 thiok
they'1l wanu Lo wake ihat geterminacion tco. Butb as to

whether or not she was under the Grahanm definition mentally

culpable, rhe traditional insanity defense.
MR. CHALLEM: We can do that in aone week. You can

have somebody down heve, don't have to send her away. The

preliminary examination--
THE COURT: 1t would be right here.
MR. EMMONS: Well, then if they--Afcer the

preliminary examnation, if they feel like there 1s cause to

further evaluate her, then 1it would--

THE CbURT: That's another matter.

ﬁR. EMMONS: Then at that time, though, 1f there
is evidence developed that that state doctor could testify to

about this syndrome that he 1s not competent to evaluate,

then we could--

THE COURT: I know but you're just saying--you
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tell me front blush that he's not competent. You don't know

whether he 1s or not.
MR EMMONS: Thar’'s probably right, Judge. Tﬁat‘s

probably--You're probably correct. I'm just assuming from

what I--
MR . STROTHER: He can also probabily tell you

whether he thinks there is any basis for any further

THE COuURT: If that's it, Wayone, number ote,

yeu've got £o have some s0Irt of rcason for me te examime--to

order an examination. And numbar Cwo, based upeon Chat

examination, we'll go from there. But I1'w ant going to order

rhis #o be done on the flat statement that nobody is

qualified--state 1is not gqualified to do this.
MR . EMMONS: Our dilemma is, Judge, that we don’'t

reaslly think that she's incompeteat right now. We can confer
¥ p g

with her and she talks. But we don’ t know, based on this

battered--wife-syndrome, how that related to hexr culpability

insanity wise, if that rises to a true insanity defense. I

really in all honesty and talking it out here at the bench
can't say I would object to the court ordering hetr examined
by the state doctors; though I would want Lo resetrve her

right maybe to come--

At this point, that's the only thing I can vdo,

Wayne -

] Page 163




=4

MR. MARTY: Well, that's a step anyway because we

do feel. based on the information we've been told--
2

MR. EMMONS: Within the last five or six days.

MR. MARTY: --that is a distinct possibility.

THE COURT: 1f she is iACOmpEtEnt te stand trial
OF was inéane at the time of the commission of the
ofFfense--alleged commission of the offense, that bas to be
'

deczrmined by way of an examinaricn. You just cen't fiat....

MR . EMHMONS:  Neitcher one of us suspected this in
first several wvisits with her. It’s only been within the
lase, week chat we found our abcocul all of this perversion and
all this otner stuff. We got it fIrom her plus--

MR . STRGTHER: We wnew ahout it two months ago -

MR . EMMONS: Knew about what two months ago?

MR. STROTHER: That she was going to try this gig.
. COURT REPORTER: 1 cannot hear Mr. Strother.

_MR. STROTBER: ©Ch, her sister told us this is what
she was going to Lry. .
MR. EMMONS: Well, I wish they had told us that
along with where lieutenant-what's-his-name was.
THE COURT: Right at this time I'm golng to deay
your motiom. I'll give you--0On this, I'm going to deny this

motion, but I'll enter anm order for a mental examination to

determine the two things, competency and the mental state at

the time of the offense.
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