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IN THE CHANCERY COURT FOR DAVIDSON CONY, TENNESSEE

STEPHEN MICHAEL WEST, )
| | )
Plaintiff, )
) B
V. ) No. 10-1675-X
| )
GAYLE RAY, in her official )
capacity as Tennessee Commissioner ) f
of Correction, et al., )
) |
Defendants. )
DEFENDANTS’ PRETRIAL BRIEF |
PRELIMINARY STATEMENT

The plaintiff in this action'is a condemned inmate gincarcerated at Riverbend
Maximum Security Instifution, (Riverbend), in Nashville, Davidso%n County, Tennessee. His
execution by lethal injection is ;chedlﬂcd for November 30, 2010. Thc essence of the plaintiff’s
complaint is that the State intends to use a protocol whereby he woul%i be injected with a dose of
sodium thiopental, then with a dose of pancuronium bromide (Pav11101f1) and then with a dose of
potassium chloride. He contends that this Court should declare the protocol unconstitutional and
enjoin its use under the Eighth and Fourteenth Amendments. |

The plamtlff moved for temporary mJuncuve relief and appealed when the motion
was denied. The Tennessee Supreme Court vacated the order denymg injunctive rchef and
remanded the case to tbls coutt for an evidentiary hearing. The Tennessee Supreme Court
direc‘r:dl the parties and this court to particularly address: -

(1) The scientific basis for and rehability of Dr. Lubazrsky S or any
other expert’s opinion under the standards of T ennessee Rules of
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. Evidence 702 and 703 and McDaniel v. CSX Ti ransp , Inc., 95
© S.W.3d 257 (Tenn. 1997);

(2) Whether the current amount and concentration of sodium
thiopental mandated by Teppessee’s current lethal injection
protocol are insufficient to ensure uncomsciousness $o 8s to create
an objectively intolerable risk of severe suffering or pam during
the executmn process, and if s0

(3) At what level sodium thlopental is suﬁicmnt to ensure
unconsciousness so as to negate the objectively mtolexfable risk of
severe suffering or pain during the execution process.

West v. Ray, No. M2010-02275-8C-R11-CV, Order, p. 4 (Tenn Novetnber 6, 2010).

The defendants rely on all defenses previously ralsed jin this case, mcludmg but

not limited to, waiver, dllatonness, statite of lLumitations, and thp defensc that confrolling

authority mandates dismissal of the plaintiff’s claims as a matter of 1a§v.

case:

APPLICABLE LAW

The Tennessee Supreme Court set forth the legal standaxd to be applied in this -

In Baze [v. Rees, 553 U.S. 35 (2008)], the United States Supreme
stated that to prevail on an E1ghth Amendment claim there must be
proof of a “substantial risk of serious haom,” an “objectively
intolerable risk of harm” qualifying as cruel and unusual
punishment. Baze, 553 U.S. at 50 (plurality opinion). “Simply
because an execution method roay result in pain, eithex by accident
or as an inescapable consequence of death, does not establish the
sort of ‘objectively intolerable risk of harm’ that qualifies as cruel
and upusual.” /d. Rather, to prevail on an Eighth Amendment
claim, there must be “a demonstrated risk of severe pain . . . [that]
is substantial when compared to the known and available
alternatives.” Id. at 61. The same standard applies under Article 1,
section’ 16 of the Tennessee Constitution. Abdur ‘Rahman v.
Bredesen, 181 5.W.3d 292, 314 (Tenn. 2005). Therefore, to prevail
on a claim of cruel and unusual punishment under Arﬂclc 1, .
section 16 of the Tennessee Constitution, the inmate uust also
introduce proof that there is an objectively intolerable nsk of harm
or suffering that would quahfy as cruel and unusnal pumshment
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The heavy burden of proving this risk is on the party challengmg
the protocol. Baze v. Rees, 553 U.S. at 53.

West v. Ray, No. M2010-02275-SC-R11-CV, Order, p: 3 (Tenn. Néve:jaber 6, 2010).
| ARGUMENT o

The Tennessee lethal 1njection protocol iﬁvolves the mj é:ction’ of 5 grams of
‘sodium thiopental followed by 100 milligrams of pancﬁroﬁium brom.idje (Pavulon) followed by
200 millequivalents of potassium chloride, all delivered‘intravegousl:;fé Workman v. Bredesézn,
486 F.3d 896, 902 (6th Cir. 2007). The Tennessee Supreme Court has :concluded that
Tennessee’s protocol is consistent with contemporary standards of dec%ency_ and with the
overwhelming majotity of lethal injection protocols used by other states and the federal
government. Abdur' Rakman v. Bredesen, 181 s.w.sd’zs»z, 306-07 (l“éann,2005). Moreover, the
United States Supreme Court has held that Kentucky’s three-drug lethgal injection protocol does -
not violate the Eighth Amendment, Baze v. Rees, 553 U.S. 35, 128 S. Ct. 1520, 170 L.Ed.2d 420
(2008) and Tennessee’s lethal mjectmn protocol has been found to be substantially similar to the
protocol upheld in Baze. See State v. Schmeiderer, 319 S.W.3d 607, 637 (Tenn. 2010); Harbison
v. Little, 571. F.3d 531, 533 (6th Cir. 2009), cert. denied, 130 S_.Ct. 1689 (2010). A lethal
injection protocol that is substantially similar to the one upheld in Baze will likewise pass
constitutional muster. Baze, 535 U.S. at 60.

In Harbison, the Sixth Circuit concluded that “Tenness;ee’s protocol must be
ﬁpheld because Baze addressed the same risks identiﬁed by the trial c;;)urt, but reached the
conclusion that they did not rise to the level of a constitutional vmlanon ?571 F.3dat 535. Inso -
holding, the Court rejected the plamhﬁ’ s a:gument that the Tennessee protocol retained an
inberent risk that the sodium th;opental would be improperly admmstered and that the inmate

would thus not be unconscious when the subsequcnt drugs were mtroduced 1d., 571 F.3d at 534,
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'536. Therefore, as a matter of law, Tennessee’s lethal injection protocoi does not create a
substantial risk of senous barm i in violation of e1ther the Eighth Amendment to the United States

Constltunon or Arucle 1 section 16 of the Tennessee Constitution.

A. The use of post-mertem serum levels of sodiwm thiopental to determme conscionsness at
the time of execution is nnreliable, :

In support of his claim, the plaintiff proffered the afﬁdaévit of Dr. David Lubarsky
(Plaintiff’s Exﬁbit 28) who is the plaintiff’s expert. Dr Lubarsky testif;ied that that the post-
mortem serum Icvelélo.f sodium thiopental for three inmates exec;lted pursuant to the Tennessee
lethal iujeetidn protocol, Robert Gleﬁ Coe, Philip Workmaﬁ, and Steveé Henley, were 10.2 mg/L,
18.9 mg/L, and 8.31 mg/L., respectively. Dr. Lubarsky opined that thesée levels were inadequate
to establish unconsciousness. (Plaintiff’s Exhibit 28, Y 46, 56, 62). T];fese autopsies, however,
were all conducted at Jeast seven hours after execution, thus drawing tihe usefulness of the serum
. level results into question. | :
. In Harbison v. Litrle, 2010 WL 2736077 M.D. T enn.),s the plaintiff therein relied
~ on the same affidavit from Dr. Lubarsky for the same purpose: to ShO\;;.V that the post-mortem
serum levels of sodium thiopental for Robert Glen Coe, Philip Worlmf:an, and éteve Henley were
* inadequate to establish unconsciousness. The district court pointed to the existing controversy
regarding the reliability of this kind of evidence, as recognized by theg Supreme Court in Baze. 1d.
at *8. See Raze, 553 U.S. at 51 (Roberts, J.) (noting peer responses cr;tacmmg conclusions of
Lancet article based on such evidence); see also id, 553 U.S. at 109 (jBreyer, I, concﬁning)
(“The Lanéet Study ... may be seriously flawed.”); id, 553 U.S. at 110 (noting one peer Tesponse

stating why post-mortem concentrations “could not be relied on as aci:urate indicators for
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concentrations in the blood stream during hfe”) The district court concluded that this dicta in

Baze “compels the conclusmn that controversial evidence regarding postmortem sodiumn

- thiopental serum levels is not sufficient to show that Tennessee's three-firug protocol is

: uncoﬁstituﬁonal.” Harbison, 2010 WL 2736077 at *8. The Tennessee.-,%‘,upremc Court has also
declined to afford consﬁtqtio@ Weight to the Lancet study as a basis f;r rejecting the three-drug
lethal injection protocol. See State v. He.s'ter _..SWw3d_ ,2010 W'L 3893760,.at *63 (Tenn.
2010). | '

Dr. Feng L1, the defendants® expert, testified by afﬁdavift that, with regard to the

Coe, Workman, and Henlejf au‘r;)psies, the concentration of thiopental jindicated in their
respective autopsy reports do not accurately reflect actual blood level dunng or soon after the

- executions. Dr. Li Affidavit, §f 5, 7, 9. This is consistent ﬁth the peeré response referred to by
Justice Breyer. Baze, 553 U.S. at 110. :

B. Five grams of sodinm thiopental is sufficient ensure unconscioﬁsness s0 as not fo create
an objectively intolerable risk of severe suffering or pain during the execution process.

In Workman v. Bredesen, 486'F.3d 896 (6th Cir. 2007), the Sixth Circuit
considered whether Tennessee’s protocol involved the unnecessary and wanton infliction of
pain:

The whole point of the Tennessee lethal-injection protécol is to
avoid the needless infliction of pain, not to cause it. The idea is to
anesthetize the individual with one drag before the State
administers the remaining two drugs, so that the serial combination
of drugs causes a quick and pain-free death, See 4bdur'Rahman,
181 S.W.3d at 307-08 (noting “that a dosage of “five grams of
sodium Pentothal as required under Tennessee's lethal injection
protocol causes nearly immediate unconsciousness and eventually
death [,] ... that such a dose would cause an inmate to be

! Plaintiff’s cxpert, Dr. Lubarsky, co-authored the Lancet article that was the subJect of the Supreme Court's
discussion in Baze. ;
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unconscious in about five seconds and that the inmate would never
regain consciousness and would feel no pain prior to dying”).

486, F.3d at 907 (emphasm added) The Sixth Circuit ﬂthhcr noted:

Unde.r its lethal-mjecuon protocol, Tennessee admnnsters 5 grams
of sodium thiopental to anesthetize the inmate. See Exequuon
Procedures for Lethal Injection at 35. That lethal dosage' represents
the hlg,hest level that other States use, and it renders the inmate
unconscious “nearly immediate [ly],” 4bdur'Rahman, 181 8.W.3d
at 308. This 5-gram dose thus reduces, if not completely

eliminates, any risk that Workman would “incur constitutionally
excessive pain and suffering when he is executed ” See id. at 308
(“Dr. Heath [Workman's expert] ... testified that a Zesser dosage of
two grams of sodzum Pentothal would cause unconsczousness in all
but ‘very rare’ cases and that a dosage of five grams wmdd

‘almost certainly cause death.’”). ;
486 F.3d at 910 (emphasis added). This is consistent with the expert testimony in Baze.” See
Baze, 553 U.S. at 59 (“[A] proper dose of thiopental obviates the CODQECm that a prisoner will
not be sufficiently sedated. All the experts who testified at trial agrecd o this point.”).’

Dr. Feng Li, the defendants’ éxpert, will testify that, baﬁfsed on the five gram
quantity of thiopental administered, which is many time more than thé dosages normaily
administered as part of surgical 'anesthesia, and the blood levels of Co;fe, Workman, and Henley at
the time of their autopsies compared to levels observed in patients un@iergoing anesthesia and
| people who have died from sodium thiopental overdoses in various séttings, Coe, Workinan and
Henley would have been rendered unconscious within a matter of nﬂifzutgs after the
administration of sodium thiopental and would not have been aware éf the affects of the Pavulon

or potassium chioride.

? The Kentucky lethal injection protocol upheld in Baze calls for the injection of 3 grams of sodium thiopental,

? The lethal effect of five grams of sodinm thiopental is further evidenced by the adoption by Ohio of a one-drug

protowl in which ﬁve grams of sodmm thiopental is administered. ODRC Policy No. 01-COM-11, VI, B, 7, ¢.
dre.o ies/ -COM-11.pdf . Since its adoption on November 30, 2009,

nme condemned mmates have been executed using the protocol, See Capital Ptmxshment in Ohio,

hitp-//www.dre.ghio.gov/public/capital htm ; Ohio Executions - 1999 to Present,

https/fwww.dre.chio. gov/web/Executed/executed?5 him .
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- CONCLUSION
Based on the foregoing, Tennessee’s lethal injection prcitocol does not create a
substantial ﬁsk of serious harm. Therefore, judgment should be antered: in favor of the

defendants. |
Respectfully submitted,

ROBERT E. COOPER, JR., BPR #010034
Attorney General and Reporter
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MARK A. HUDSON, BPR #12124
Senior Counsel D

Office of the Attorney! General
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P.0.Box 20207 !
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