Name: William Allan Cohn

Office Address: 291 Germantown Bend Cove
(including county) Cordova, Shelby County, Tennessee 38018

Office Phone:.  901-757-5557 Facsimile:
901-757-5535

INTRODUCTION

The State of Tennessee Executive Order No. 41 hereby charges the Governor’s Council
for Judicial Appointments with assisting the Governor and the people of Tennessee in finding
and appointing the best and most qualified candidates for judicial offices in this State. Please
consider the Council’s responsibility in answering the questions in this application questionnaire.
For example, when a question asks you to “describe” certain things, please provide a description
that contains relevant information about the subject of the question, and, especially, that contains
detailed information that demonstrates that you are qualified for the judicial office you seek. In
order to properly evaluate your application, the Council needs information about the range of
your experience, the depth and breadth of your legal knowledge, and your personal traits such as
integrity, fairness, and work habits.

This document is available in word processing format from the Administrative Office of
the Courts (telephone 800.448.7970 or 615.741.2687; website www.tncourts.gov). The Council
requests that applicants obtain the word processing form and respond dire¢tly on the form. Please
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respond in the box provided below each question. (The box will expand as you type in the
document.) Please read the separate instruction sheet prior to completing this document. Please
submit original (unbound) completed application (with ink signature) and any attachments to the
Administrative Office of the Courts. In addition, submit a digital copy with electronic or scanned
signature via email to debra.hayes@tncourts.gov, or via another digital storage device such as
flash drive or CD.

THIS APPLICATION IS OPEN TO PUBLIC INSPECTION AFTER YOU SUBMIT IT.
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PROFESSIONAL BACKGROUND AND WORK EXPERIENCE

1. State your present employment.

Self. Sole proprietorship. THE COHN LAW FIRM

2. State the year you were licensed to practice law in Tennessee and give your Tennessee
Board of Professional Responsibility number.

April 18, 1978.  No. 5378

3. List all states in which you have been licensed to practice law and include your bar
number or identifying number for each state of admission. Indicate the date of licensure
and whether the license is currently active. If not active, explain.

Texas, 1994

4. Have you ever been denied admission to, suspended or placed on inactive status by the
Bar of any state? If so, explain. (This applies even if the denial was temporary).

Yes. 90 day suspension in 2004 for filing proofs of claims for subsequent attorney fees in
Chapter 13 Bankruptcy proceedings. The chapter 13 Trustee testified that he knew of the filings
early on. The panel decided that a public censure was in order. The Supreme Court substituted a
90 day suspension and required the money to be repaid to the Chapter 13 Trustee, which was
done.

5. List your professional or business employment/experience since the completion of your
legal education. Also include here a description of any occupation, business, or
profession other than the practice of law in which you have ever been engaged (excluding
military service, which is covered by a separate question).

1977-78  Law Office of Brad Wisler, Memphis, TN  Clerk

1978-79  Law Office of Seymour Rosenberg, Memphis, TN  Associate Attorney

1978 Law Offices of Van Eaton and Rosenberg, Memphis, TN Associate Attorney

Application Questionnaire for Judicial Office

Page 3 of 16
February 9, 2015




2/79-9/81 Law Office of Wm. A. Cohn, Attorney Memphis, TN Sole proprietor

9/81 - 1983 Law Office of Irion, Cohn, & Kirsch, Attorneys, Memphis, TN  partnership

1983-85 Law Office of Cohn & Kirsch, Attorneys ~ Memphis, TN partnership

1983-87 Sports Agent for professional athletes — part time- Memphis, TN sole proprietor
1985-87 Law Office of Cohn, Kleiman, Smith, & Harris Memphis, TN  sole proprietor

1987- present THE COHN LAW FIRM, Cordova, TN Sole proprietor

6. If you have not been employed continuously since completion of your legal education,
’ describe what you did during periods of unemployment in excess of six months.

2005  Social Security Representative 90 days

7. Describe the nature of your present law practice, listing the major areas of law in which
you practice and the percentage each constitutes of your total practice.

Bankruptcy  30%

Social Security Disability Appeals  20%
| Family Law ~ 30%

Commercial Collections 5%

Fair Debt Collection Practices Act 5%
Personal Injury 5%

Probate 5%

8. Describe generally your experience (over your entire time as a licensed attorney) in trial
courts, appellate courts, administrative bodies, legislative or regulatory bodies, other
forums, and/or transactional matters. In making your description, include information
about the types of matters in which you have represented clients (e.g., information about
whether you have handled criminal -matters, civil matters, transactional matters,
regulatory matters, etc.) and your own personal involvement and activities in the matters
where you have been involved. In responding to this question, please be guided by the
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fact that in order to properly evaluate your application, the Council needs information
about your range of experience, your own personal work and work habits, and your work
background, as your legal experience is a very important component of the evaluation
required of the Council. Please provide detailed information that will allow the Council
to evaluate your qualification for the judicial office for which you have applied. The
failure to provide detailed information, especially in this question, w111 hamper the
evaluation of your application.

I am admitted to practice and have tried cases in the following courts:

General Sessions Courts for Shelby, Tipton, Fayette, Madison, Crockett, Haywood, Dyer,
Davidson, Knox, Hamilton, and many other counties in West and Middle Tennessee.

Collection, Personal Injury, Fair Debt Collection Practices Act, FED's, miscellaneous

Circuit, Criminal, and Chancery Courts in Shelby, Tipton, Fayette, Hardeman, Dyer,
Haywood, Dyer, Lauderdale, Gibson, Davidson, and other counties in West and Middle
Tennessee.

Family Law, Personal Injury, Commercial Litigation, Collection, Real Estate,
and Criminal,

Court of Appeals of Tennessee on numerous occasions.

Supreme Court of Tennesee on several occasions.

Office of Disability Adjudication and Review of the Social Security Administration:
Memphis, TN
Tupelo, MS
Jackson, MS
Dallas, TX
Santa Barbara, CA
Kansas City, MO

Appeals Council of the Office of Disability Adjudication and Review of the
Social Security Administration, Falls Church, Virginia
United States District and Bankruptcy Courts:
Western, Middle, and Eastern Districts of Tennessee

Bankruptcy, Social Security Disability, Discrimination, Personal Injury, Criminal,
and represented 2 local labor unions

Northern District of Mississippi
Social Security Disability and Personal Injury
Eastern District of Arkansas
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Personal Injury, Social Security Disability, Bankruptcy
Northern District of Texas
Social Security Disability
Southern District of Texas (admitted only)
United States Court of Appeals:
Sixth Circuit on several occasions
Bankruptcy, Discrimination cases
Fifth Circuit (admitted only)
Bankruptcy Appellate Panel for the Sixth Circuit Court of Appeals on several occasions
United States Court of Claims

9. Also separately describe any matters of special note in trial courts, appellate courts, and
administrative bodies.

I had a Bankruptcy case appealed to the United States Supreme Court by the state of
Tennessee. 1 obtained co counsel in New York for the 6™ Circuit and Supreme Court
appearances. He did the majority of the work at the Supreme Court level. 48 states filed Amicus
Briefs. We won based on the original Arizona Bankruptcy Court decision that I had found and
used in the original proceeding in Bankruptcy Court in Memphis.

10.  If you have served as a mediator, an arbitrator or a judicial officer, describe your
experience (including dates and details of the position, the courts or agencies involved,
whether elected or appointed, and a description of your duties). Include here detailed
description(s) of any noteworthy cases over which you presided or which you heard as a
judge, mediator or arbitrator. Please state, as to each case: (1) the date or period of the
proceedings; (2) the name of the court or agency; (3) a summary of the substance of each
case; and (4) a statement of the significance of the case.

Arbitrator for the American Arbitration Association- Mid 1990's
Special Judge for General Sessions Court - 1980's

11.  Describe generally any experience you have of serving in a fiduciary capacity such as
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guardian ad litem, conservator, or trustee other than as a lawyer representing clients.

I have served as a Guardian ad litem on several occasions in the 1980's and 1990's.

12.  Describe any other legal experience, not stated above, that you would like to bring to the
attention of the Council.

13.  List all prior occasions on which you have submitted an application for judgeship to the
Governor’s Council for Judicial Appointments or any predecessor commission or body.
Include the specific position applied for, the date of the meeting at which the body
considered your application, and whether or not the body submitted your name to the
Governor as a nominee.

I have not submitted an application for a judgeship since the mid 1990's.

EDUCATION

14.  List each college, law school, and other graduate school that you have attended, including
dates of attendance, degree awarded, major, any form of recognition or other aspects of
your education you believe are relevant, and your reason for leaving each school if no
degree was awarded.

University of Tennessee, Knoxville, TN 1968-70 No Degree
Memphis State University, Memphis, TN 1970-72 B.S., 1972
University of Tennessee Medical Units, Medical Microbiology
1972-73 No Degree
University of Tennessee College of Law, Knoxville, TN
1975-77 1.D.
PERSONAL INFORMATION

15.  State your age and date of birth.

64 DOB: October 10, 1950
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16.  How long have you lived continuously in the State of Tennessee?
Life

17. How long have you lived continuously in the county where you are now living?
Life

18.  State the county in which you are registered to vote.
Shelby

19.  Describe your military service, if applicable, including branch of service, dates of active
duty, rank at separation, and decorations, honors, or achievements. Please also state
whether you received an honorable discharge and, if not, describe why not.
Regretfully, none

20.  Have you ever pled guilty or been convicted or are you now on diversion for violation of
any law, regulation or ordinance? Give date, court, charge and disposition.
No

21.  To your knowledge, are you now under federal, state or local investigation for possible
violation of a criminal statute or disciplinary rule? If so, give details.
Not to my knowledge.

22.  Please state and provide relevant details regarding any formal complaints filed against

you with any supervisory authority including, but not limited to, a court, a board of
professional responsibility, or a board of judicial conduct, alleging any breach of ethics or
unprofessional conduct by you.

I have been in private general practice. Everyone who is unhappy with their outcome

files a disciplinary complaint. None have been of any real substance,.

I did have one Bankruptcy Judge as a protagonist who instigated a complaint for filing

proofs of claim for work performed in chapter 13's. I received a public censure from the hearing
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panel and the Supreme Court changed it to a 90 day suspension. The Chapter 13 Trustee
testified that he knew of all of the filings and that the law firm name was on all. Despite that
testimony, it was ruled that I “surreptitiously” filed the claims.

23.  Has a tax lien or other collection procedure been instituted against you by federal, state,
or local authorities or creditors within the last five (5) years? If so, give details.

No.

24.  Have you ever filed bankruptcy (including personally or as part of any partnership, LLC,
corporation, or other business organization)?

No. However, I have been the attorney who has filed hundreds of Bankruptcies for
clients. '

25. Have you ever been a party in any legal proceedings (including divorces, domestic
proceedings, and other types of proceedings)? If so, give details including the date, court
and docket number and disposition. Provide a brief description of the case. This
question does not seek, and you may exclude from your response, any matter where you
were involved only as a nominal party, such as if you were the trustee under a deed of
trust in a foreclosure proceeding.

Divorced in Chancery Court in 1988 in Shelby County, Tennessee.
Divorced in Circuit Court in 2005 in Shelby County, Tennessee.
Sued numerous clients in General Sessions Court for fees over the years.

Sued numerous other types of cases in General Sessions Court where warranted, such as
Fair Debt Collection Practices Act, Collections, etc.

Filed suit in Federal Court miscellaneous actions, including as a named Plaintiff to
challenge the Fair Debt Collection Practices Act Law in US District Court in New York in the
early 1990's.

Sued for Fair Debt Collection Practices Act alleged violation in Hartford, Connecticut
Federal Court. Verdict for Defendant. 1 was merely the lawyer for the collection agency and
had only made an offer to settle the case on behalf of my client, the collection agency.
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26.

List all organizations other than professional associations to which you have belonged
within the last five (5) years, including civic, charitable, religious, educational, social and
fraternal organizations. Give the titles and dates of any offices that you have held in such
organizations. '

Memphis Tennis Association

United States Tennis Association

27.

Have you ever belonged to any organization, association, club or society that limits its
membership to those of any particular race, religion, or gender? Do not include in your
answer those organizations specifically formed for a religious purpose, such as churches
or synagogues.

a. If so, list such organizations and describe the basis of the membership
limitation.

b. If it is not your intention to resign from such organization(s) and withdraw
from any participation in their activities should you be nominated and selected
for the position for which you are applying, state your reasons.

No. They wouldn't let me in in the first place.

28.

ACHIEVEMENTS

List all bar associations and professional societies of which you have been a member
within the last ten years, including dates. Give the titles and dates of any offices that you
have held in such groups. List memberships and responsibilities on any committee of
professional associations that you consider significant.

American Bar Association

Tennessee Bar Associations

- Commercial Law League of America

29.

List honors, prizes, awards or other forms of recognition which you have received since
your graduation from law school that are directly related to professional
accomplishments.
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30.  Board Certified Specialist in Consumer Bankruptcy — state of Tennessee- Mid 1990's

31.  Board Certified Specialist in Debtor Creditor Relations — state of Tennessee — Mid
1990's

32. Certified to examine Real Estate Titles — Chicago Title, St. Paul Title, Mid South Title
Insurance Companies — early 1980's

33.  List the citations of any legal articles or books you have published.

Deferring Vesting of Real Property in a Chapter 13 Bankruptcy, Commercial Law Journal,
1983.

34, List law school courses, CLE seminars, or other law related courses for which credit is
given that you have taught within the last five (5) years.

None in the last 5 years. Several prior to that time.

35.  List any public office you have held or for which you have been candidate or applicant.
Include the date, the position, and whether the position was elective or appointive.

Ran for Chancellor, Part 1 , Shelby County, Tennessee - mid 1990's lost
Ran for Circuit Court Judge, Division 4, Shelby Céunty, Tennessee — mid 1990's lost

36.  Have you ever been a registered lobbyist? If yes, please describe your service fully.

No

37.  Attach to this questionnaire at least two examples of legal articles, books, briefs, or other
legal writings that reflect your personal work. Indicate the degree to which each example
reflects your own personal effort. ’

See attached. All my own work.
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ESSAYS/PERSONAL STATEMENTS

38.  What are your reasons for seeking this position? (150 words or less)

I am the best qualified and have a desire to be a Chancellor. T am not relying on what law
school or what I did in Law School. I do not believe that there are any other applicants, and
very few other Shelby County lawyers, who have the experience, the wide range of areas of
practice, and the broadest range of clients -from the biggest companies to the lowest of income -
that I have had.

39.  State any achievements or activities in which you have been involved that demonstrate
your commitment to equal justice under the law; include here a discussion of your pro
bono service throughout your time as a licensed attorney. (150 words or less)

I have represented hundreds of low income persons over the years at reduced rates or for
no charge at all.

40.  Describe the judgeship you seek (i.e. geographic area, types of cases, number of judges,
etc. and explain how your selection would impact the court. (150 words or less)

Chancery Court is a Court of Equity. It has similar jurisdiction to the Circuit Court.

I believe my addition would complement the other chancellors as 1 believe that I would
work well with the other 2 chancellors.

41.  Describe your participation in community services or organizations, and what community -
involvement you intend to have if you are appointed judge? (250 words or less)

I have served on the Board of directors of the Memphis Tennis Association and the
Farmington Glen Condominium Homeowners Association, having served the HOA as President.

I intend on devoting all of my time to the job at hand until I can ascertain whether or
not my work ethic will allow me to effectively participate in another organization.

42.  Describe life experiences, personal involvements, or talents that you have that you feel
will be of assistance to the Council in evaluating and understanding your candidacy for
this judicial position. (250 words or less)

I have many varied experiences in dealing with individuals and businesses. I have a
personality which allowed me to be successful selling life insurance and also which helped me
be successful as a lawyer. The electorate must have confidence in their judges. I will be
instrumental in furthering that confidence. I believe my relationships with other judges will aid
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me in continuously improving my abilities.

43.  Will you uphold the law even if you disagree with the substance of the law (e.g., statute
or rule) at issue? Give an example from your experience as a licensed attorney that
supports your response to this question. (250 words or less)

Yes. I was a named plaintiff in a class action to challenge the Fair Debt Collection
Practices Act in federal Court in New York. However, I have successfully litigated the law on
both sides of the issue since then. ‘
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44,

REFERENCES

List five (5) persons, and their current positions and contact information, who would
recommend you for the judicial position for which you are applying. Please list at least
two persons who are not lawyers. Please note that the Council or someone on its behalf
may contact these persons regarding your application.

Gerald Hart,

Jerry Parkhurst,

Richard Fields

A
B

C.
D

Vip Lewis Clerk and Master, Chancery Court of Fayette County, Fayette County

Courthouse, 2" floor
E

. Jim Clark

F. Rick Crutcher

G.  Jerry Givens
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AFFIRMATION CONCERNING APPLICATION
Read, and if you agree to the provisions, sign the following:

I have read the foregoing questions and have answered them in good faith and as completely as my
records and recollections permit. I hereby agree to be considered for nomination to the Governor for the
office of Judge of the [Court] _ Chancery Court of Tennessee, and if
appointed by the Governor and confirmed, if applicable, under Article VI, Section 3 of the Tennessee
Constitution, agree to serve that office. In the event any changes occur between the time this application
is filed and the public hearing, I hereby agree to file an amended questionnaire with the Administrative
Office of the Courts for distribution to the Council members.

I understand that the information provided in this questionnaire shall be open to public inspection upon
filing with the Administrative Office of the Courts and that the Council may publicize the names of
persons who apply for nomination and the names of those persons the Council nominates to the Governor

for the judicial vacancy in question.
Dated: %W% 20 /ﬁ/ / /

7 7
Signature

When completed, return this questionnaire to Debbie Hayes, Administrative Office of the Courts, 511
Union Street, Suite 600, Nashville, TN 37219.
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TuE GovernoR’s COUNCIL FOR JUDICIAL APPOINTMENTS

ADMINISTRATIVE OFFICE OF THE COURTS
511 Union Street, Suite 600

NasnviLLe Crry CENTER
NasuviLig, TN 37219

TEeNNESSEE BoARD oF PROFESSIONAL RESPONSIBILITY
TENNESSEE BoARrD oF JupiciaL Conpuct
AND OTHER LICENSING BOARDS

Waiver oF CONFIDENTIALITY

I hereby waive the privilege of confidentiality with respect to any information that
concerns me, including public discipline, private discipline, deferred discipline agreements,
diversions, dismissed complaints and any complaints erased by law, and is known to,
recorded with, on file with the Board of Professional Responsibility of the Supreme Court of
Tennessee, the Tennessee Board of Judicial Conduct (previously known as the Court of the
Judiciary) and any other licensing board, whether within or outside the State of Tennessee,
from which I have been issued a license that is currently active, inactive or other status. [
hereby authorize a representative of the Governor’s Council for Judicial Appointments to
request and receive any such information and distribute it to the membership of the
Governor’s Council for Judicial Appointments and to the Office of the Governor.

William A. Cohn

Type or Print Name

Signature
2 %//{;/
Date / ‘
5873
BPR #
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' Vs,

MICHZABL JEROME PRIDGEN,

INTHECHANCERYCOURT OF SHELBY COUNTY, TENNESSEE
' FORTHE THIRTIETH JUDICIAL ms'mmr AT MEME

‘”.“'»

AMBEI% NICOLE PRIDGEN,
Phaimffzc:omer-nefenaam,

‘Docket No, ca-&mm
Part H1

L. FACT§ )
'I;jae Divorce Referee awarded arrearage-of child s;@pori buack fo the day of sepa:auon, T}m

Divorce eferce entered its calolation on the Chancery Comnt e-file- welbisite,
- ¢ Father appealed that ruling and the hoating i¥ set foizmsf?“', 2014,

Tiw Father did not file bis appeal within the timie frames requued by the losal Chasicery
Court mlgs and did not schedule the hearing within the tisne required by the local Chmwmy Court

rules.

1L, DISCUSSION

lawrto st ? pmtt the deviations.

. {I‘he lawin Temnessee is asfaalows
Deme for Suppm of Childverss

‘:(a)(l) Upon dlsselutwn of a marriage, whether éxssolved absolu%aiy orbya, perpewal or
gotoe of seput aa,thecnurtmaymakeanmfdarmddecmforzhemﬁabfe




support andmaintenance of the childienby eith'ef SPOUSE OFDULof such SPOUSE’S property.

; {2) Courts having jutisdiction of the subjeot; matter and pf thﬁparnes are hisreby expnessly
wuﬁonzedﬁoprmﬂeforthe uttire support of the children, in propereases; by fi
1definite amount oramounts to be paid in monihly, xemmomhly, or weekly :rmi&mems,
JoF- otherwise, as circumstances may watrant;

;(C}(l) The Court shall set a.specific amount thatis dueeaehmonth,mbepmdm am(“l)
for tiore. payments as the Coust directs.

: (2) &) 'I‘he ordex: ot demae of the court may ﬁrﬁwée that fhe paymm for th@ sqp;mt ef '

. ‘proceeding to modi ? émmm fhiere shall o & tebuttable
presumphon thatthe mfomnamn provzﬁed by the parties, asvequived by this part; has ot
‘changed;

;(e)(l)(A) Ta:miking the couirt’s determination coticsiming e amotdt of support of any
{minor child or children of the parties, the court shall apply, as a rehuttable presumption,
Jthe clnld sippuort guidelines; as provided i this subsection;

] ) When. making retroactive supporf awards, pursmx to ohild support guidelines
;‘?establxshed pursuant to this subsection

) {(e); incages where the parerits of the minor child are separated or divorced, but where the
Ieo urt has not entered an order of child suppmt, £hie court shall consider the fellowing
';aetommﬁrrggm@gﬁom e; Spmption mtheehﬂdsuppnﬁgm&elmesm

digal sz ~ e, e

' wﬂm&mmmﬂmw@ﬁmmwﬂdwws&ﬂm&m
Ireduce, in whole or ins part, any retroactive support. The Conrtmustmake a wiitten fing
lthat apyplication of the guidefines would be unjustor inappropriate, in arder o provide for

:{ths best inferests of fhe child or chxldmn oi-the-equity’ Béﬁﬁéenthﬂparﬂm

() Inmaking any deviations fronr awanding ohild and medioal smoﬂmemhwly o he
idate of sepatation or divorce of the parties, the court shall wiake wiridten findings of fact
Jand cenclusions of law-to support the basis for deviation, and skelfinclude in the order the
stofal amount’ of retroactive child .and medieal support that woulsd have beén paid
' ;mﬁoacmlymthzéaieofsepmmOxdivmafthapm had g deviation ot been
Imade by the coutt.

{t)(!} Any order foa' chﬁd support shaﬂ be g Jaudgmantmﬂﬁd tebe emf@xcad asam{ ether |

?m@@wﬁm&wmtmdbychemmmmwwhw




the unpaid amount is in atrears, shau becams a;udgmﬂnt tbrthe unpaidmw, ang shali |
Jacorue interest from thi date of the arteatagy

ﬁofmessshal! 110t be: thercspo i ‘_myoﬁhe clerk
{(3)Absent acourt ordet to the contrary, 'dfanamaragﬁ farchﬂd supportor fees due ascourt
Jcosts exists ai the time an order for child suppert would otherwiss termitiste, the order of
isupport, orany thenexisting income withholditig arangement, and all amounts ordered for
ipayment of current support or arrears, inchuding any srears dug for court costs, shall
icontinue in effect in an smount equal to the then existing support erder or income
 iwithhokding arrangement, until the arrearage and costs.due aresafistied, and thecem't 1nay
Jenforce all Grders for such astearages by contempt.

f%(3) The couct shall ot pefise. 0 consider & togif ation of & prior order and decree as it
irelates to fiuture payments of ehild support becatiss t‘neparty 1% it afears ufider that order
§and decres, unless the arredrage is a result of im:;numal action by the party,

B. -APPE%L OF CHILD SUPPORT NOT TIMELY
Local Ra 12y of The Chancery Court says:

- ?“Appeals fromn a Divoroe Referee’s ruling shall be made weliten Motion within tex (10)
days of t o) refesrae s aral or written mlmg and shaﬂ be placed on the thon Docket mf the Getmt

finthemsmntcase, bnﬁlﬂwﬁworeellefeme hemmgwasheldaadthewmamﬁngufﬁw
Divorce ﬁeferee was entered. m Tanuary 30" 2014, ”Ihatis forty (40)-days Jater. Forty (40) ﬁays is

The Fathr's apped i ot el

Th appeal shovild be denied.
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'Deferrmg Vestmg of Property 1n a DR
Chapter 13 Plan and the Court s Duty to Protect the

: *'__Interest of Credltors

W:lham A ‘Cohin*

of Memphis, Tennessee

Introducuon
.Since our Bankruptcy Act was radlcally changed in

1978 it has become increasingly apparent that the’

changes in the Act modify the rights of creditors pre-

~¢ipitously. One of the changes made in the Act was to

ré-vest the debtor’s property in the debtor after the con-
. firmation of the debtor's Chapter 13 wage eamer plar:

This.article will address the question’ of whether the

Ban iiptey Judge should defer the vesting of the debt-
or's property in the debtor when confirming the wage

_eamer plan, and the larger question. of whether the Bank-
ruptcy Court has a duty to protect the interest of cred-

1ters m a rehablhtatlon plan such as a Chapter 13 plan.

Why the Motlon to Defer Vestmg of Property'p
Upon the filmg of the petition for relief in the Bank-

raptey Court, a “bankruptcy estate”. is created.! All of the .

property of the debtor is divested out of the debtor and

becomes property of the debtor’s “bankruptcy estate.”? -

A triisfee .is appointed to administer the estate,3 but the
debtor no longer owns any of the property.* Under the

Bankruptcy Act of. 1898 the bankruptcy estate came"*

. L]
o

" *The Author is an attorney in private practice and is a partner in
-thé Memphis law firm of Cohn & Kirsch. A member of the Ten-
nessee Bar, he received his J.D. from the University of Tennes-
see. College of Law in 1977. He is a member of the Commercial
Law League and the CLLA Bankruptcy and Insolvency Sectlon

1. 1F U.s.C. S §541(a).
2. 11 U.8.CS. §541(c)(1).
3. 11'U.S.C.S. §323, 11USCS §704
4. 11 U.8.C.S. §541(c)(1).
5..11 'U.S.C.S. §1011. Repealed November 6 1978, P.L. 95-
.- 598, Title IV §401 (a) 92 Stat 2682. .
C

8 11 US.C.S. §1322." Contents of plan’

{a) The plan shall— : :
(1) PI'OVlde for the submlssmn of all or such portion of

86

" vest in
‘the estate.car. ‘continiie in existence until the discharge

uses the Wo_ d ‘shall” and becaus

it - AL g F S 4 S R A e N et g S AT i T L e

under the exclusive jurisdiction of the Bankruptcy Court :

- and contmued to be under the Court’s jurisdiction dur-
ing the petlod of consummation of the plan.’ Under the -

Bankruptey Reform ‘Act of 1978, the bankruptcy estate -

" may continue until the dischaige of the debtor in a

Chapter 7. proceeding, at which time the estate will be -

. hquldated % or the estate may continue ‘until such time as

rders as in a Chapter 13 proceeding. In a »
,proceedmg, the estate can automatically re- -
& debtor upon the confirmation of the plan,! or

of-the .del tor.under. 11 U.S.C.S.- Section 1322(b)(9),
which says that the plad may provide for the vesting of
the property of the estate on confirmation or at & later
time. The latter is: the basis of the motion to defer vest-

-ing of the: property of the debtor in a Chapter 13 plan..

, At first glance because 11 US;C S.. Section 1322(a)
'U.8.C.S. Section

1322(b) "
optxons

uses the 'word “ may

purely discretion-

ary with the Bankruptey Judge 8 However, that is ‘mis-

leading because 11 U.S. C S. Sectlon 1322(b) must. be

future earnings of other future-ingome :of the debtor to
the supervision and control of the trustee as is necessary -
for the execution of the plax; .
(2) provide for the full payment, in: deferred cash pay-
.- mients of all claims entitled to priority under section 507
-of this title ... unless the holder of a pditicular” claim

. - agreditoa different treatient of such claih; ‘and

© . {8)'if the plan classifies claims, Rmvxde the same treat-

" ment for each claim within a particular class. ~ -

Subject to subsections (a) and (c) ‘of thls sectlon, the

plan niay—

(9)! provxde for
£ n of

(b

PR3

estmg of property of the estate on

' sxstent ‘with this txtle
9.1d. B _ |
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ivould appear that the | = ]
‘P._sted. in’, 11.US.C.S. Sec_ on 1322(1)) inicluding .~




‘read with 11 U.S, C S. Sectron 1327(b) whrch says the ‘

followmg

Except as’ otherwrse prov1ded in the plan or the B

-order confirming the plan, the confirmation of the
plan vests all of the property of the estate in the
debtor (Emphasrs added.)

It is clear that the two statutory provrslons read together

can only mean that the Bankruptcy Court may order any

of the electives in 11 U.S.C.S. Section 1322(b) to be in- =

cluded: in the debtor’s plan which the Court feels is jus-

< tified and ‘fiecessary to protect the” debtor or ‘the cred- ™

itors. - The logical corollary is that the Court should
utilize its discretion to order at least a modicum of pro-

tection for creditors by virtue of the Court's powers -

under 11 U.S.C.S. Section 105(a)*® Under 11 U.S.C.S.
Section 105, the Bankmptcy Court may issue ‘any order
that is necessary or appropriate to cairy out the provi-
sions of the Bankruptcy Act.! This would certainly in-
clude any order which will aid a creditor and not harm
the debtor. Where the vesting of the property is to be
deferred, there is no harm to be done to the debtor or to

the wage earner plan of the debtor, but there is a possi- -

bility of harm to be domne to the creditor.? Further, it is
only fair for the debior to continue to have his property

subject to the jurisdiction of the Bankruptey Court when |

the creditor has also been subjected to'the jurisdiction of
the Bankruptcy Court. Thus, the Bankruptcy Court
should ordér the electives of 11 U.S.C.S. Section 1322(b)

when appropriate, and deferring the vesting of the debt- -

or's property ‘is generally appropriate in a Chapter 13
case:

The obv1ous retort of the debtor is that only the debtor
can file a Chapter 13 plan under 11 U.S.C.S. Section
132113 However, the language in 11 U.S.C.S. Section
1321 merely commands the debtor to file a plan if he
wants relief from the Court. It does not exclude any cred-
itor from filirig a proposed plan. .

The position that only a debtor may file a plan was
indeed taken by the Senate Judiciary Committee in Sen-
.. ate Report.No. 95-989, at page 141,-which says: “‘Chapter
13 contemiplates the filing of a plan only by the debtor.”
However, the House Judiciary Report states the follow-
ing: “This section requires the debtor to file a repayment
plan. The debtor has the exclusive right to propose and
file a plan either with the petition or within such time &s
the rules prescribe. Creditors may file a plan under any

10. 11 US.C. S §105(a) “The Bankruptcy Court may issue any

12
this article.

13. 11 U.S.C.S. §1321. “The debtor shall file a plan )

14. Tt should be noted that §1327(c) uses the same language.
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. bower to orde

Examples of harm to the Credrtor wrll be drscussed later in

czrcumstances,” (House Report No. 95-595 at page 428

. (emphasis added).) It is thus quite obvious that the two-
-legislative branches were in conflict when Section 1321 =
was enacted. ‘In other words, there is.no legislative in- - .. -
. te'nt prohibiting the creditor from filing a proposed plan:

" To the contrary, 11 U.S.C.S. Section 1327(b) suggests -
that thé Court can accept a proposed plan from a. creditor -
because Section 1327(b) states “[E]xcept as otherwise

- provided in- the plan or the order confirming the plan

...” (emphasis- added).* It can thus be seen that the

drafters of Chapter 13 intended for the Court to have the " -
- changes enumerated in. 11 U.S. .C.S..Sec.... .

tion 1322(b) Obvrously, the only way that the Court can .
order items in Section 1322(b) to be added to the debtors
plan is if they are proposed from another source other
than the debtor. If the debtor initially proposes the items
in Section 1322(b), obviously Sectiocn 1322(b) is useless

‘and of no relevance to the Bankruptcy Code as there

would be no need for the Court to order the enumerated
changes. The debtor can modify his plan at any time
before confirmation,s and after the debtor files his mod- ~

. ification, the plan as modified becomes the plan.1® Again,

it is obvious that there would be no need for the Court
“to order” changes enumerated in 11 U.S.C.S. Section

» 1322(b) unless proposed from another source other than
the debtor.” ‘ ’

1t is the intent of the Senate ]udrcrary Beport to pro-
hibit involuntary Chapter 13 petitions from being filed,
not to prohibit proposed plans from creditors to be
filed.*” It is clear that a' debtor cannot have an involun-
tary Chapter 13 petition filed against it as in an involun-

~ tary Chapter 7 bankruptey. It is certainly obvious from

previous history and from present practice that there is a
-great deal of negotiation between the debtor and cred-
itors prior to confirmation of the Chapter 13 plan. Cer-

tainly the Congress did not intend to mandate thatevery . ,
~ Chapter 13 plan would be a cram down situation. :

‘What Is the Motron to Defer Vestmg"’
1t is clear that under 11 U.S.C.S: Section 1327(b) and

11 U.S.C.S. Section 1306 all property of the debtor vests
-+ back-in - the- debtor upon the confirmition of the plan

unless the Court ordered otherwise under 11 U:S.C.S.
Section 1322(b)(9). The only property which is not
vested back in the debtor is the wages of the debtor and
that remains property of the bankruptey estate.!8 Further,
any property acquired by the debtor after the com-
mencement of the case but. before the case is closed,

- 15. i1 U.S.C.S. §1323(a).

16. 11 U.S.C.S. §1323(b) ‘

. Bkr-L'Ed §46:3 It should'bé noted that this treatise’sectio
argues: against creditors: submlttmg a'payment: plan seiting
‘thé’ House Judiciary Report. However, this treatise section .. -
“fails “to-consider the adveérse language of the. House ~
Judiciary Réport, which states that ‘Creditors ‘may file a.
plan under any circumstances:”

18. 11 U:S.C.S. §1306(a)(2).




dismissed, or converted, becomes property of the bank-
ruptcy estate.’® It can be thus seen that there is a
_loophole which allows any . property of the debtor ac-
quired prior to the commencement of the case to be
exempt from the bankruptcy -estaté, even though all
wages of the debtor and property of the debtor acquired
after the filing of the petition- for rehef remain property

of the bankruptcy estate. '

The motion to defer vesting asks the Bankmptcy Court .
to defer re-vesting the property of the debtor in the )

debtor untll the eatliest of the followmg times:

1. Upon:the dlsmlssal of the debtor s petition for rehef
under Chapter 13;

2. Upon the dxscharge of the debtor s Chapter 13- wage
earner plan;

3. Upon the. vacatmg by the Court of the automatw '

stay imposed upon the creditor upon the filing of
the debtor’s petition for relief; .

4. Upon the granting by the Couit.of perm1sswn to
- sell real propenrty. .

It is clear that there is no harm done to the debtor in that

he may dispose of the property subject to the limitation ‘

that he must have approval of the Bankruptcy Court after
notice and a hearing to determine the effect of the sale
on other creditors. The property is automatically re-
vested in the debtor on any of the contingencies hereto-
fore listed.

1f the creditor is a secured creditor, the harm done to-

that creditor is predominantly impairment of its security,
but-there is other harm which can come to this secured
creditor in the form of protracted litigation costs and fees
resulting from the failure to defer the vesting of the
property. Additionally, unsecured creditors can be

harmed if the sale of the property results in an unfair -

repayment plan to the unsecured creditor relative to the
prof' t. reahzatlon to the debtor upon the sale of the prop-
erty.”

trate the need to defer the vesting of the property. A
situation which recently occurred saw a husband and
wife file ajoint Chapter 13 wage earner plan, including a
secured creditor in the plan who was the holder of the
first mortgage on their home. After the plan was con-
firmed, the property vested back in the debtors. The
debtors. promptly deeded the real property by a quit
claim deed to their daughter, who then went to a bank
and encumbered the property with a second mortgage.

7197 11 UISCIS. §1306(a)(1).
20, 11 U.8.C.8.2§1327(b)
"~ vests all of the property of the estate in the debtor.”

21. 11 U.S. C.S. §362 read with 11 U.S.C.S. §1306 and §1327(b)v

Theére are several examples of s1tuat10ns wh1ch 1llus-

[Tlhe ‘30“fivl’r.natll(y)nr of a'plér'i BN

The second'mortgage was defaulted upon. Litigation

costs and attorneys’ fees paid by the mortgagee-creditor

were very much in access of $1,000.00.. Litigation in-

‘volved the bank which held the second mortgage, the -

first mortgagee, the debtors in Chapter 13, the daughter
and thé contractor. The total value of the property was -

.- approximately $17,000.00. Had the vesting of the title of
_ the property been deferred originally, all: subsequent

dealirigs by the debtors and their:daughter would have
been void. It would have been a simple matter for:the

Bankruptcy Coutt to deal with and would have saved the

credxtor an enormous sum of money.

" A’seécond ‘example-concems-the-interaction. of the se-. -

cured and unsecured cre_dltors After the confirmation of
a plan, the title to the debtor's house is vested back in

the debtor. The house is sold without permission of the

Court and without the knowledge . of the Court as the
permission of the Court is not needed under 11 U.S.C.8.
Section 1327(b).2® The secured creditor is very hap-

py to get his money and he is now out of the wage
earner plan and is no longer a problem to the debtor.

‘Further, there is substantial equity in the house which is"

retained by the debtor. However, the debtor allows his -
wage earner plan to continue. While creditors of the

- debtor must continue to receive the - 'small drawn out
. benefit of the plan, which may be less than a 100% pay-

out to unsecured creditors, the debtor enjoys the benefits
that he ha$ reaped from the equity sale, These monies
may be an amount which is quite substantial, which may
be in excess of the exemptions of the debtor and which.
would immediately pay off the creditors at 100% of their -
claim amount. The mequltles of the situation are obvi-
ous. ‘
A third situation involves a post conﬁrmatxon cnedxtor
who reduces. his post confirmation claim against the
debtor to judgment. A post confirmation creditor of the.
debtor is not stayed and can reduce the post confirma-
tion claim to judgment without the permission of the
Bankruptcy Court.?t It can be seen additionally, that the

" post confirmation judgment creditor can execute on all
" property of the debtor other than the wages of the debt-

or® and property acquired after the commencement of -
the Chapter 13 case.? Since 11 U.S.C.S. Section 1327(b) -
takes the property acquired by the debtor prior to com-
mencement of the case out of the bankruptcy estate and
re-vests all said property in the debtor, situations could
arise which would unfairly encumber creditors of the
debtor with litigation costs and other expenses. For
example, a debtor in Chapter 13 owns a house worth
$40,000.00. After confirmation, he incurs a debt which is
reduced to judgment and execution is issued on the real

- property of the debtor. There is a $30,000.00 mortgage

, can ‘be's to.address only debts upon which the ‘de tor
. became lable prior-to hls ﬁlmg a petmon for rehef

22. 11 U.S.C.S. §1306(h). :

23. 11 U.S.C.S. §1308(a).
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7 95.°11'U.S.C.S. §1327(b)."

on the real property and the house is sold at"auctxon
' Under the statutes of the State of Tennessee,? the
Sheriff cannot sell any property-at a Sheriff's sale for less

than an amount which is equal to 50%.of the. fair market -

value of the property. Therefore it would be possible for

the proceeds of the sale of a house with a fair market -

‘value of $40,000.00 to be $20,000.00. If the mortgagee
~was not notified of the sal¢ or failed to see the publica-
_tion of the sale and failed to appear and bid in its claim

amount at such a sale, the house would then be/sold for

$20,000.00. There would be a $10,000.00 balange left on -

the real property. It would still be an encumbrance on

=-the real property to that extent, but theé mortia ge com-"?'_”"

pany would then have to expend enormous s
gation costs and attomey fees in order to do the follow-
ing thmgs

A. Obtam a release from the automatlc stay in' the
Bankruptcy Court ' :

B. Vahdate the mortgage thh the new purchaser,

C. Obtain all ofthe necessary mformatlon concermng '

the new purchaser
D. If.hecessary,' liquidate the rem,air'iingclaimt

Obvious‘ly this is a great hurden which need not be im-

posedon a mortgage company who is a secured credltor :

Objectlons to the Motion to Defer Vestmg

There are two basic ob]ectlons to the motion to defer
vesting. The first objection is that the deferring of vest-
- ing of the property is.an aspect of adequate protection
under the Bankruptey Code and ends at the confirmation

of the plan and that therefore there is no separate motion

- to defer vesting. The issue of deferring vesting is obvi-
" ously not.a question of adeguate protection as it is clear
from the Bankruptcy Code itself that it is a separate issue
inasmuch: as it is separately addressed in 11 U.S.C. S
Section 1322(b)@).
__ The second objection. is that, the defernng of the vest-
ing of the real property impedes the “fresh start” of the
debtor env151oned in the Bankruptcy Code. In point of
fact, the “fresh start” of the debtor does not come into
play until afterthe discharge of the debtor, whether that
discharge is after a Chapter 7 liquidation or after the
completion of a plan under Chapter 11 or 13. Obviously,
a debtor laboring under a rehabilitation plan is not
laboring under a “fresh start”” and will not have a “fresh
start” until the plan is completely paid out. Further, if a
post confirmation credltor can execute upon property

t 24 Tennsssee Cods 6—5-115 ik

26, 11 US.C.S. §362, 11 U.S.C.S. §1301.
27.111USCS §105. - : '
28. In Re Hetter 58 F2d 631 (2nd Cn'(,mt, 1932) cert. den. 287
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. whlch is re-vested in the debtor thhOut permission. of

the Bankruptcy Court,?s the “fresh start” of the debtor is

‘therefore hindered. It éan readlly be seen that the if the 5
- vestmg of the property had been deferred, the debtor's .- . "
“““fresh start” would have been aided in that the post
confirmation creditor would have had to receive permis-

sion. of the Bankruptcy Court 1o proceed against the

‘debtor’s re-vested property as that property would be - ' & :

part of the bankruptcy estate and therefore’ under ‘the _'

g protectlve Junsdlctlon ofthe Bankruptcy Court

: 'Does the Bankruﬁtcy Court Have
“a'Duity to ' Protéct the Interests ‘of Credltors'?

- The discussion of the motion to defer vesting can be_
seen to lead to a much larger question: Does the Bank-
ruptcy Judge have a duty to protect creditors in a re-
habilitation type plan? In a Chapter-11 reorganization or
in a Chapter 13 wage earner bankrupicy, thére are dif-
ferent interests and goals than there are in a Chapter 7
liguidation: bankruptcy. In a‘Chapter 7 liquidation bank- -
ruptey, the intent is for the creditors to obtain what is-
availablé after liguidation from the debtor and’ nothlngv
more. There is no interest which must be protected other
than seeing that the debtor’s estate is properly liquidated

-and that the burdens previously imposed on the debtor

are -lifted, subject to the liquidation of his estate. The
creditors really have no interest except to see that the.
estate property is properly divided and distributed, as-
suming all other issues to be in order. However, in a re-

_habilitation type plan such as a Chapter 11 organization
‘or,a Chapter 13 wage eamer, there is an interplay be-
‘tween the creditors and the debtor to commence and -
_ complete a workable plan which lifts the burdens of debt

from the debtor, allowing him to pay off the creditors in
a manner less burdensome to the ‘debtor and which al-
lows the creditors to partic.ipate in the plan and not to
have their interests unduly impaired. In this interplay,
the Bankruptcy Code is clear that the interest of the -
debtor .must: be protected. The automatic stay provi-
sions?¢ and other provisions clearly indicate protection

' for the debtor. It is clear that “[tJhe Bankruptcy Couit

may issue any order; process, or judgment that is neces-
sary or appropnate to carry out the provisions of this

- title . ” (emphasis added).?” It is also clear that under"

11 U.S C S. Section 105 the Bankruptcy Court has juris- -

- diction to order the bankrupt to perform certain duties,?
_to grant a preliminary injunction if both the balance of

hardship test and likelihood of success test are satisfied
while considering whether the mJunctlon was in the
public interest;? preserve the status quo;3® and also to
protect third parties.® Certainly creditors of the debtor

. are third parties which the Court has the jurisdiction to

'USG

: ‘29 In Re Blackwelder Fu mture Company, »6 BCD 1337, (BC

wD NC 1980)
30. In Re The Eli tht Company, 21 CBC 618 (ND FL, 1979).
31. In Re Lang, 6 BCD 713 (BC SD NY, 1980).
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protect and if the- Court mdeed possesses the Junsd1c- :

" tion to protect, it follows that the Court has a duty to -

provide the' protection:where and when the debtor and -

other parties will not be harmed by the unposrtmn of
that protection.

‘In view .of the: above where a. debtor is askmg the
'Court for a rehabilitation plan- and, is not seeking im-

mediate ‘discharge of his debts, . Section, 105 would ap- -
pear to mandate that the Bankruptcy Judge protect the
creditor as well as the debtor. It is only fair for the
. debtor to continue to have his property subject to the
jurisdiction of the Bankruptcy Court when the creditor

" “has also been subjected t6 the jurisdiction of the ‘Bank-
ruptcy Court. The credrtor is under an automatic stay
~and must incur expenses in order to have the automatic
stay removed. Further; the creditor loses the use of his

money and the interest that that money may earn in the

time it takes to have the stay removed. On.the other
hand, the debtor obtains his. property and runs away,
leaving the creditor to be unduly burdened, relative to
“ the debt. It is implied in Section 105 that the Court has

the duty to issue any order that is necessary or appropri- -

‘ate to carry out a'Chapter 13 or rehabilitative plan. That
duty includes protecting creditors who are within the

Court’s jurisdiction and are included in the plan, espe-

cially vrrhere'possrble harm might come to the creditors

" ‘but no harm will come to the debtors by v1rtue of the .
Court sorder.. C

[N

: Conclusron

"The motion to defer vestmg of the property of a

‘ '_ Chapter 13 debtox should be filed to protect the interest

of a' creditor when there are assets owned by the debtor
in excess of exemptions claimed. by the debtor. The mo-

~ “tion to defer vesting does not harm the debtor but can
. substantially protect the interest of creditors by keeping-
the property of the bénkruptcy estate within the juris-- - .- |
*-diction of the Bankrniptcy Court and by minimizing:the-- " | -
litigation costs risk to the creditor. The motion to defer
the vesting of the real property should be granted by the -

Court pursuant to its responsibility to protect the inter-
ests of creditors as well as the interest of debtors. Under

‘rehabil;itation plans such as a Chapter 11 reorganization - .
_ plan or a Chapier 13 wage earner plan, the Bankruptcy

Court may not abdicate its moral, ethical, and legal duty
and. respon31b111ty to protect creditors who participate in

- the plan-as well as the debtors, Hopefully, this article -

will help encourage efforts to mvestlgate litigate, and

_ defirie the scope of the Bankruptcy Court’s duty to pro- '
tect credltors in rehablhtatlon plans @@ e
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