The Governor S Counc1l for Judicial Appointments

State of Tennessee

Appltcatwn for Nommatlon to Judicial Off ce

Name: Lee Ann Pafford Dobson

Office Address: 7515 Corporate Centre Drive
(including county)  Germantown, Shelby County, Tennessee 38138

Office Phone:  (901) 754-9935 Facsimile:  (901) 737-9499

INTRODUCTION

The State of Tennessee Executive Order No. 41 hereby charges the Governor’s Council
for Judicial Appointments with assisting the Governor and the people of Tennessee in finding
and appointing the best and most qualified candidates for judicial offices in this State. Please
consider the Council’s responsibility in answering the questions in this application questionnaire.
For example, when a question asks you to “describe” certain things, please provide a description
that contains relevant information about the subject of the question, and, especially, that contains
detailed information that demonstrates that you are qualified for the judicial office you seek. In
order to properly evaluate your application, the Council needs information about the range of
your experience, the depth and breadth of your legal knowledge, and your personal traits such as
integrity, fairness, and work habits.

This document is available in word processing format from the Administrative Office of
the Courts (telephone 800.448.7970 or 615.741.2687; website www.tncourts.gov). The Council
requests that applicants obtain the word processing form and respond directly on the form. Please
respond in the box provided below each question. (The box will expand as you type in the
document.) Please read the separate instruction sheet prior to completing this document. Please
submit original (unbound) completed application (with ink signature) and any attachments to the
Administrative Office of the Courts. In addition, submit a digital copy with electronic or scanned
signature via email to debra.haves@tncourts.gov, or via another digital storage device such as
flash drive or CD.

THIS APPLICATION IS OPEN TO PUBLIC INSPECTION AFTER YOU SUBMIT IT.
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PROFESSIONAL BACKGROUND AND WORK EXPERIENCE

1. State your present employment.

I am the owner/operator of Dobson Law Firm, PLLC. I have owned my own practice since 1998
which was formerly known as Rikard & Dobson, PLLC. Now I practice primarily in the area of
family law which includes divorce, child support, child custody, paternity and adoptions,
however, my practice has included personal injury, traffic tickets, DUI’s, shoplifting,
bankruptcy, probate, collection cases and contract disputes. I have employed as many as three
associates and three paralegals at the same time.

e — e —— R

2. State the year you were licensed to practice law in Tennessee and give your Tennessee
Board of Professional Responsibility number.

I was licensed to practice law in Tennessee 1984 and my BPR No. is 11307. _
v —————— ]

3. List all states in which you have been licensed to practice law and include your bar
number or identifying number for each state of admission. Indicate the date of licensure
and whether the license is currently active. If not active, explain.

I am licensed to practice law in the State of Tennessee. I have no other licenses to practice law
in any other states. 1 did apply to take the bar exam in the State of Georgia in 1990 when my
Husband’s job moved us to Thomasville, Georgia, however, we moved back to Shelby County
before the Georgia Bar Exam was administered, so ! never sat for the exam.

4. Have you ever been denied admission to, suspended or placed on inactive status by the
Bar of any state? If so, explain. (This applies even if the denial was temporary).

No, never.
W

5. List your professional or business employment/experience since the completion of your
legal education. Also include here a description of any occupation, business, or
profession other than the practice of law in which you have ever been engaged (excluding
military service, which is covered by a separate question).

Upon graduation from the University of Florida in 1978, I moved to Hawaii with my parents.
After two months, 1 was hired to teach sixth and seventh graders in Madison, Florida. I accepted
the job on a Tuesday, flew out of Hawaii to Florida on a Wednesday and taught my first day of
school that Friday. The next year, 1979, I taught fifth and sixth graders at Saint George’s Day
School here in Germantown, TN. In 1980, T worked as a collector for a loan company, took

classes towards a master’s degree and applied to law school. 1 graduated from the University of
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Memphis Law School in 1984 and began a clerkship with Judge Mark Walker who was the
Presiding Judge of the Court of Criminal Appeals. That position lasted for one year, after which
I began work at the Law Firm of Dowden & Monroe from September 1985 until March 1989. 1
went to work for the Law Offices of John R. Johnson, I1I, P.C. At that time, my husband took a
job in Thomasville, Georgia with Davis Water and since my extended family lived in that area
and we had a small child, we moved from Memphis in December 1989 and I began work for the
Law Firm of Whitehurst, Cohen & Blackbum. [ applied for admission to the Georgia Bar,
however, we moved back to Memphis before the exam was administered. We returned to
Memphis in November 1990, I worked for Rice, Rice, Smith, Bursi, Veazey & Amundsen until
October 1991. I returned to the Law Offices of John R. Johnson, III in October 1991, and
continued to practice with his firm until April 1998 when I formed Rikard & Dobson, PLLC with
my then partner, Richard Rikard. I became the Dobson Law Firm, PLLC January 1, 2011, and
have owned my own business since that time.

- ________--- """ ———— - ————————

6. If you have not been employed continuously since completion of your legal education,
describe what you did during periods of unemployment in excess of six months.

No period of unemployment for more than six months.
e —— ——— ey

7. Describe the nature of your present law practice, listing the major areas of law in which
you practice and the percentage each constitutes of your total practice.

The majority of my practice is in the area of family law. I practice in Chancery and Circuit
Court handling divorces, custody, child support and adoptions, as well as Juvenile Court where I
handle cases dealing with paternity, child support, and parenting time. My practice has also
included personal injury cases, bankruptcy, probate, collection cases and contract disputes.
Presently, about 95% of my cases are in the family law area.

D e  —— — — —————————————————————— -~y

8. Describe generally your experience (over your entire time as a licensed attorney) in trial
courts, appellate courts, administrative bodies, legislative or regulatory bodies, other
forums, and/or transactional matters. In making your description, include information
about the types of matters in which you have represented clients (e.g., information about
whether you have handled criminal matters, civil matters, transactional matters,
regulatory matters, etc.) and your own personal involvement and activities in the matters
where you have been involved. In responding to this question, please be guided by the
fact that in order to properly evaluate your application, the Council needs information
about your range of experience, your own personal work and work habits, and your work
background, as your legal experience is a very important component of the evaluation
required of the Council. Please provide detailed information that will allow the Council
to evaluate your qualification for the judicial office for which you have applied. The
failure to provide detailed information, especially in this question, will hamper the
evaluation of your application.
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Upon graduation from the University of Florida in 1978, I moved to Hawaii with my parents.
After two months, I was hired to teach sixth and seventh graders in Madison, Florida. The next
year, 1979, I taught fifth and sixth graders at Saint George’s Day School here in Germantown,
TN. In 1980, I worked as a collector for a loan company, took classes towards a master’s degree

and applied to law school.

[ graduated from the University of Memphis Law School in 1984 and began a clerkship with
Judge Mark Walker who was Presiding Judge of the Court of Criminal Appeals. 1 learned
appellate procedure and brief writing. I traveled to the three grand divisions in Tennessee and
co-wrote many opinions. My experience working with the Court of Criminal Appeals fead to
brief writing work for fellow attorneys.

After the one year allowed for clerks, I entered private practice with Dowden & Monroe. As a
general practitioner, 1 handled numerous cases in General Sessions Court including auto
accidents and contract law. I have tried more cases in General Sessions Court than I can count
which included a negligence case where an employee installed a defective oil filter which
allowed the oil to drain out and burn up a Nissan engine; and contract law cases including one
where 1 sued a private school for failure to provide courses as advertised. I tried a personal
injury case where a crop duster sprayed the wrong field and caused injuries to the family that
lived there which resulted in damages paid to the family. I was co-counsel in a jury trial with
William Monroe on a motorcycle accident lawsuit. I stayed at the Law Firm of Dowden &
Monroe from September 1985 until March 1989.

I first worked for the Law Offices of John R. Johnson, III, P.C., in March 1989 unti! December
1989 at which time, my husband took a job in Thomasville, Georgia with Davis Water. Since
my extended family lived in that area and we had a small child, we moved from Memphis to
Thomasville, Georgia and I began work for the Law Firm of Whitehurst, Cohen & Blackbum. I
applied for admission to the Georgia Bar, however, we moved before the exam was administered
and retummed to Mempbhis in November 1990. I then worked for Rice, Rice, Smith, Bursi, Veazey
& Amundsen until October 1991.

I returned to the Law Offices of John R. Johnson, IIT in October 1991, and continued to practice
with his firm until April 1998. During my practice with the Law Offices of John R. Johnson, III,
I was co-counsel on several personal injury cases, including a train accident involving the death
of a minor child. T handled conservatorship cases, guardian cases and probate matters here in
Shelby County Tennessee. I also handled DUI cases, shoplifting cases, and domestic assault
cases in General Sessions Criminal Court in Memphis, Tennessee. I was trained as a mediator
and presided over numerous Federal Farm Bureau mediations that involved the governmental
lending practices and farm subsidies.

I formed Rikard & Dobson, PLLC in 1998 with my then partner, Richard Rikard. I began my
focus on family law issues, however, I continued to practice general law including negotiating a
cell tower contract between Bell South and Capleville United Methodist Church. 1 also trained
for five days to become a domestic relations mediator. I was a Rule 31 mediator but have
allowed that accreditation to lapse.
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1 have handled Probate Court cases and was appointed as co-guardian in Shelby County with the
mother of a five year old and we invested appropriately so that the child was able to graduate
from college in the east. [ am proud to say that this brilliant young man recently graduated from
law school and is currently practicing law in California. [ have handled, as co-counsel, probate
cases in Rogers, Arkansas, Virginia Beach, Virginia, and Richmond, Virginia.

I have also been honored to serve as Special Judge, in City Court, General Sessions Criminal
Court and Environmental Court. I was usually contacted directly by the sitting Judge, to fill in
for the day during his or her absence. I cannot begin to list the dates of each and every
appearance, nor the substance of each case presented to me due to the numerous occasions and
lengthy dockets. T did received cufflinks emblazoned with the Seal of the City of Memphis as a
reward for my willingness to serve.

I became the Dobson Law Firm, PLLC January 1, 2011, when my longtime partner married and
moved to Texas. I continue to provide legal services and have made it my mission to inform my
clients of all of their options and explain the legal process to them in terms they can understand.
I believe every person deserves their day in court. Litigants need the most experienced and
competent attorney they can afford. I have provided valuable and necessary services to my
clients for the past thirty (30) years during my tenure as a lawyer.

My personal work habits are exemplary. [ am usually in the office by 8:00 a.m. and do not leave

before 5:00 p.m. I greatly enjoy solving puzzles and consider legal issues as puzzles to be
understood and resolved creatively, within the bounds of the law, and with the maximum
satisfaction possible to the litigants and lawyers.

[ T e S

9. Also separately describe any matters of special note in trial courts, appellate courts, and
administrative bodies.

As a young lawyer clerking for the Criminal Court of Appeals, I co-wrote many published
opinions. Due to my experience as a law clerk for Judge Walker, I was subsequently hired to
write briefs to the Court of Appeals for other attorneys. I have also handled several cases on
appeal with the Tennessee Court of Appeals in the context of divorce cases, on¢ involving
division of railroad retirement benefits and another involving the division of an insurance
business.

10. [f you have served as a mediator, an arbitrator or a judicial officer, describe your
experience {including dates and details of the position, the courts or agencies involved,
whether elected or appointed, and a description of your duties). Include here detailed
description(s) of any noteworthy cases over which you presided or which you heard as a
judge, mediator or arbitrator. Please state, as to each case: (1) the date or period of the
proceedings; (2) the name of the court or agency; (3) a summary of the substance of each
case; and (4) a statement of the significance of the case.

[ was trained as a mediator and presided over numerous Federal Farm Bureau mediations that
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involved the governmental lending practices and farm subsidies. 1 have also been honored to
serve as Special Judge, in City Court, General Sessions Criminal Court and Environmental
Court. Twas usually contacted directly by the sitting Judge, to fill in for the day during his or her
absence. I cannot begin to list the dates of each and every appearance, nor the substance of each
case presented to me. [ did received cufflinks with the City of Memphis seal for my willingness
to serve. I also trained for five days to become a domestic relations mediator. [ was a Rule 31
mediator but have allowed that accreditation to lapse.

11.  Describe generally any experience you have of serving in a fiduciary capacity such as
guardian ad litem, conservator, or trustee other than as a lawyer representing clients.

Throughout my practice of law, [ have served numerous times as a Guardian Ad Litem in the
Circuit, Chancery and Juvenile Courts of Shelby County. I have also been appointed as
Guardian in cases requiring supervision of the mvestments and needs of minors. One special
case to me is a young man, and his mother, that I became close with when he was five and his
Mother was spending funds without court approval. I was appointed as co-guardian with the
mother and we invested and appropriately conserved funds so that he was able to attend college
in the east. T am proud to say that this brilliant young man recently graduated from law school
and is currently practicing law in California.

12.  Describe any other legal experience, not stated above, that you would like to bring to the
attention of the Council.

I have donated my time and legal services to several women in Moriah House, an organization
that helps women rehabilitate themselves from drug dependency to reconnect with their children.
As co-founder and Board Member of Memphis Area Golden Retriever Rescue (“MAGRR™), an
organization devoted to finding forever homes for lost, abandoned, and abused golden retrievers,
I have served as their legal advisor for the past fourteen (14) years.

13, List all prior occasions on which you have submitted an application for judgeship to the
Governor’s Council for Judicial Appointments or any predecessor commission or body.
Include the specific position applied for, the date of the meeting at which the body
considered your application, and whether or not the body submitted your name to the
Governor as a nominee.

I submitted an application for the Part III Chancellor position that was open in the Fall of 2014
due to Kenny Armstrong being appointed to the Court of Appeals. I was not selected as one of
the three names recommended to the Governor.
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EDUCATION

i4. List each college, law school, and other graduate school that you have attended, including
dates of attendance, degree awarded, major, any form of recognition or other aspects of
your education you believe are relevant, and your reason for leaving each school if no
degree was awarded.

[ graduated from Heidelberg American High School in Heidelberg, Germany in 1974, and
attended the University of Florida in the Fall of that year, I graduated in May 1978 with a degree
in Bachelor of Arts and a Teaching degree. I taught school for one year in Madison, Florida and
then taught school at St. George’s Day School in Memphis, Tennessee. [ began law school in the
Fall of 1981 at the University of Memphis Law School and graduated in May 1984.

PERSONAL INFORMATION

15.  State your age and date of birth.

I am 59 years old and was born June 6, 1956 in Cherry Point, North Carolina.
16. How long have you lived continuously in the State of Tennessee?

I have lived continuously in the State of Tennessee since 1990,

17. How long have you lived continuously in the county where you are now living?

I have lived in Shelby County, Tennessee since 1990.

18. State the county in which you are registered to vote.
Shelby County, Tennessee.

19.  Describe your military service, if applicable, including branch of service, dates of active
duty, rank at separation, and decorations, honors, or achievements. Please also state
whether you received an honorable discharge and, if not, describe why not.

I was not in the military, however, my father retired from the Marine Corps as a Colonel after

thirty (30) years of service and my family traveled with him throughout his career in the military.

20.  Have you ever pled guilty or been convicted or are now on diversion for violation of any
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law, regulation or ordinance other than minor traffic offenses? If so, state the
approximate date, charge and disposition of the case,

No.
W

21.  To your knowledge, are you now under federal, state or local investigation for possible
violation of a criminal statute or disciplinary rule? If so, give details.

No. |

22, Please identify the number of formal complaints you have responded to that were filed
against you with any supervisory authority, including but not limited to a court, a board
of professional responsibility, or a board of judicial conduct, alleging any breach of ethics
or unprofessional conduct by you. Please provide any relevant details on any such
complaint if the complaint was not dismissed by the court or board receiving the
complaint.

[ have had two complaints filed against me in my thirty (30) years of practice with the Board of
Professional Responsibility. The first was in 1988 and that complaint was dismissed with no
action. The second I believe, was in 1995, when I was given a private censure for an appearance
of a conflict of interest. 1 filed a divorce for a woman who later reconciled with her husband,
and she and her husband were represented in a personal injury lawsuit by an attorney within the
firm, even though the divorce had not yet been dismissed.

23, Has a tax lien or other collection procedure been instituted against you by federal, state,
or local authorities or creditors within the last five (5) years? If so, give details.

o

24, Have you ever filed bankruptcy (including personally or as part of any partnership, LLC,
corporation, or other business organization)?

No.
m

25. Have you ever been a party in any legal proceedings (including divorces, domestic
proceedings, and other types of proceedings)? If so, give details including the date, court
and docket number and disposition. Provide a brief description of the case. This
question does not seek, and you may exclude from your response, any matter where you
were involved only as a nominal party, such as if you were the trustee under a deed of
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trust in a foreclosure proceeding.

Yes. Iwas sued by an associate attorney, Misty D. Becker, in the dissolution of our employment
agreement with my firm. The lawsuit was brought by Ms. Becker and filed in the Circuit Court
of Shelby County, Tennessee under Docket Number CT-000085-08 on or about January 7, 2008.
That lawsuit was resolved through mediation and an Order dismissing the case was entered on
April 15, 2014. Ms. Becker is presently paying a judgment to me as a resull of the settlement,

26.  List all organizations other than professional associations to which you have belonged
within the last five (5) years, including civic, charitable, religious, educational, social and
fraternal organizations. Give the titles and dates of any offices that you have held in such
organizations.

I have been a member of Zonta International since 2001, which is a professional business
women’s association to advance the status of women worldwide. 1 have been the President,
Secretary and Treasurer of said club within the past five (5) years. [ am also a co-founder of the
Memphis Area Golden Retriever Rescue, Inc. (“MAGRR™) that was founded in 2000. 1 am
currently on the Board of Directors and serve as legal counsel for the organization. We find
homes for lost, abandoned, and abused golden retrievers.

E T e e e e ———————)

27.  Have you ever belonged to any organization, association, club or society that limits its
membership to those of any particular race, religion, or gender? Do not include in your
answer those organizations specifically formed for a religious purpose, such as churches

OT Synagogues.

a. If so, list such organizations and describe the basis of the membership
limitation.

b. If it is not your intention to resign from such organization(s) and withdraw
from any participation in their activities should you be nominated and selected
for the position for which you are applying, state your reasons.

ACHIEVEMENTS

28. List all bar associations and professional societies of which you have been a member
within the last ten years, including dates. Give the titles and dates of any offices that you
have held in such groups. List memberships and responsibilities on any committee of
professional associations that you consider significant.

I have been a member of the Memphis Bar Association and the Tennessee Bar Association in the
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iE;t ten (10) years.

29, List honors, prizes, awards or other forms of recognition which you have received since
your graduation from law school that are directly related to professional
accomplishments.

I have received a Certificate of Appreciation in Recognition of Outstanding Service as Special
Judge in City Court. T have received the Order of the Barristers having exhibited excellence and
high honor through the art of Courtroom advocacy. During my candidacy for Judge of Division
[T of Circuit Court, the lawyers of the Memphis Bar Association voted me “most qualified” for
the position. [ was also endorsed for this position by the Shelby County Republican party.

30.  List the citations of any legal articles or books you have published.

None.

31. List law school courses, CLLE seminars, or other law related courses for which credit is
given that you have taught within the last five (5) years.

I have taught “Preparation for the LSAT” and “The Law and You” through Continuing
Education at the University of Memphis. Tn 20135, I have spoken at two seminars concerning the
issue of Human Trafficking and will speak again in December. My topics have been the State
Human Trafficking Task Force Reports and Legislative Developments to combat Human
Trafficking in Tennessee.

32, List any public office you have held or for which you have been candidate or applicant.
Include the date, the position, and whether the position was elective or appointive.

I was a candidate in the August 7, 2014 election for the position of Division III of the Circuit
Court of Shelby County, Tennessee. Said position was due to the vacancy created by the
retirement of Judge Karen R. Williams. My opponent was D’Army Bailey, a former Judge for
nineteen (19) years. 1 was endorsed by the Republican Party even though the judicial candidates
are to run without political affiliation. Despite the experience of my opponent, I was voted by
the Memphis Bar Association as “most qualified” for the position for which I ran. I recetved
over 61,000 votes in that election which unfortunately, did not result in my winning the position.
Many other successful candidates on the ballot, did not receive the support of over 61,000
voters, but yet won their positions. | was delighted, as a first time candidate, to recetve so many
votes and so much support from the community at large. As you know, Judge Bailey passed
e ———
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away after nine months on the bench creating this vacancy for which I am applying.

I also applied in the Fall of 2014 for the position of Chancellor for Part III. [ was not selected as
one of the three names recommended to the Governor.

33. Have you ever been a registered lobbyist? If yes, please describe your service fully.
No.
34. Attach to this questionnaire at least two examples of legal articles, books, briefs, or other

legal writings that reflect your personal work. Indicate the degree to which each example
reflects your own personal effort.

Attached please see the case of Sloat vs. Sloat which was filed in Circuit Court on March 31,
2014. The work is 100 percent my own. I[n addition, see the case of Cozart vs. Cozart, which is

an appellate brief filed with the Court of Appeals about 1998 and once again, the work is 100
percent my own.

ESSAYS/PERSONAL STATEMENTS

35. What are your reasons for seeking this position? (150 words or less)

[ am seeking this position because I believe I have much to offer to the citizens of Memphis and
Shelby County, Tennessee. [ believe I have the necessary judicial temperament and knowledge,
as well as the support of numerous lawyers and citizens as evidenced by votes when running as a
candidate in the 2014 judicial election. I can and will treat everyone in the courtroom with
patience, dignity and equality. I would be honored to serve my community and give back the
grace [ have received in life.

36. State any achievements or activities in which you have been involved that demonstrate
your commitment to equal justice under the law; include here a discussion of your pro
bono service throughout your time as a licensed attorney. (150 words or less)

The citizens of Shelby County desperately need free legal services in family law matters. We do
not have a facility that can timely handle the overwhelming need and thus [ have taken on pro
bono work in the family law areas for citizens who are attempting to better themselves but do not
have the financial means to address their legal needs in the area of family law. 1 have
represented, primarily woman, in custody, child support, adoption, paternity, and divorce cases
to help these clients in their quest for a better life. In my work with Zonta International, we have
focused on advocacy and legislative skills to help stop human trafficking, abuse, and unplanned
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pregnancies. I have spoken at seminars in Florida, Alabama and Mississippi advocating action
by the members of our organization.

37. Describe the judgeship you seek (i.e. geographic area, types of cases, number of judges,
etc. and explain how your selection would impact the court. (15¢ words or less)

I would be honored to serve, and hope I am considered, for the position of Judge of Division III
of the Circuit Court of the Thirtieth Judicial District at Memphis at Shelby County, Tennessee.
The Circuit Court in Shelby County has nine Judges hearing cases. 1believe my experience with
domestic cases, which make up nearly one half of the cases filed in Shelby County, would be
valuable to the other Judges and litigants alike. 1 am not politically motivated to seek this
position but rather to serve the people, the county, the judicial system, the governor, and the
state. 1 believe my thirty (30) years of legal experience, my patience and practical approach to
dealing with people under stress, would be a benefit to the Circuit Court. The people of this
County deserve a Circuit Court Judge who arrives on time, works hard and efficiently
administers the cases before the Court.

38, Describe your participation in community services or organizations, and what community
involvement you intend to have if you are appointed judge? (25¢ words or less)

Through my work with Zonta International, we have focused on the aspect of human trafficking
and advancing the status of women worldwide. Our local group has partnered with the Girl
Scouts, the Girls Club, Inc., A Step Ahead, as well as The Exchange Club. If appointed as Judge
of Division III, I would continue to work with these groups directly, and look forward, as a
former teacher, to the programs and projects that educate young children about the law and
encourage them to further their education. I believe education is the key to raising our children
to new heights and encouraging them to be productive and law abiding citizens. 1 would
consider it my duty to be as active in the community as my position would allow. I am open to
supporting other worthy causes that benefit children and their education.

39, Describe life experiences, personal involvements, or talents that you have that you feel
will be of assistance to the Council in evaluating and understanding your candidacy for
this judicial position. (250 words or less)

I was raised in a color-blind society of the military. We all lived in the same government
housmg, attended the same government schools on base, and had the same government income
based on rank. I believe that Memphis needs to move past their racial divisiveness of the past to
a more harmonious future based on equality. The Courts can help lead the way with Judges and
Chancellors setting an example for the citizens of this County. I believe I have a talent to work
with all people and to be fair and professional with those people. Although not a native
Memphian, I have chosen to live here for the past thirty-five (35) years, and have many contacts
and friends in this community. [ look forward to the opportunity of serving and hope that I am
e e e e S
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successful in helping to unify this community. 1 hope that you will recommend me as one of i
three (3) finalists to be presented to Governor Haslam so that I may shine as the next Judge of
Division 11 of Shelby County, Tennessee.

40.  Will you uphold the law even if you disagree with the substance of the law (e.g., statute
or rule) at issue? Give an example from your experience as a licensed attomey that
supports your response to this question. (250 words or less)

It is my sworn duty as a lawyer, officer of the Court and/or Judge, to uphold the laws of the State
of Tennessee as presently written. It is immaterial whether I agree or disagree with the law,
During my thirty (30) years of practice, | have represented clients to whom [ thought the
imposition of the law was unfair, and I have sought to change those results. Specifically, 1
represented a man who was divorced from his wife. The Wife was awarded legal custody of the
two minor children of the marriage. The father obtained a job offer outside the United States,
and the parents agreed that it would be a wonderful leaming opportunity for the children to go
with the father for the next two (2) years to another country. The parties signed a document that
they prepared, attempting to give legal custody to the father, suspending child support, and had
said document notarized. Two (2) years later, upon the father’s return, the mother desired the
children reside with her again, and sued the father for two (2) years of child support since they
had never entered an Order with the Court. Unfortunately, the law states that once child support
becomes due, it cannot be forgiven. Although the parties clearly agreed the children should live
with the father overseas and suspend child support at that time, and because their notarized
agreement was not filed with the Court, the purported change in custody was invalid. It seemed
patently unfair to me that the father owed two years support since there was no dispute of the
parties’ intent. The father was ordered to pay the child support, with interest, even though
mother agreed and allowed the children to live with their father but the rules of law had not been
1 met,

REFERENCES

41.  List five (5) persons, and their current positions and contact information, who would
recommend you for the judicial position for which you are applying. Please list at least
two persons who are not lawyers. Please note that the Council or someone on its behalf
may contact these persons regarding your application.

A. Larry Rice, Attorney at Law, !

B. Ronald D. Krelstein, Attomey at Law,

C. Michael and Lane Doyle, Lynn Doyle Flowers,
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D. Laurel Niday, ¢

E. Carey Woods, Divorce Referee,
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Read, and it you agree to theprowsxonq 51gn thefollowmv

I'have read the foregoing questions and have answered them in good faith and as completely as my
records and recollections permit. I hereby agree to be considered for nomination to the Governor for the
office of Judge of the Circuit Court for the Thirtieth Judicial District at Memphis and Shelby County,
Division III, of Tennessee, and if appointed by the Governor and confirmed, if applicable, under Article
VI, Section 3 of the Tennessee Constitution, agree to serve that office. In the event any changes occur
between the time this application is filed and the public hearing, I hereby agree to file an amended
questionnaire with the Administrative Office of the Courts for distribution to the Council members.

I understand that the information provided in this questionnaire shall be open to public inspection upon
filing with the Administrative Office of the Courts and that the Council may publicize the names of
persons who apply for nomination and the names of those persons the Councﬂ nominates to the Governor

for the judicial vacancy in question. %

When completed, return this questionnaire to Debbie Hayes, Administrative Office of the Courts, 511
Union Street, Suite 600, Nashville, TN 37219.

Dated: November 24, 2015.

Slgnan{;e/ Fot
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THE GOVERNOR’S COUNCIL FOR JUDICIAL APPOINTMENTS

ADMINISTRATIVE OFFICE OF THE COURTS
511 UNION STREET, SUITE 600
NASHVILLE CITY CENTER
NASHVILLE, TN 37219

TENNESSEE BOARD OF PROFESSIONAL RESPONSIBILITY
TENNESSEE BOARD OF JuDICIAL CONDUCT
AND OTHER LICENSING BOARDS

WAIVER OF CONFIDENTIALITY

I hereby waive the privilege of confidentiality with respect to any information that
concerns me, including public discipline, private discipline, deferred discipline agreements,
diversions, dismissed complaints and any complaints erased by law, and is known to,
recorded with, on file with the Board of Professional Responsibility of the Supreme Court of
Tennessee, the Tennessee Board of Judicial Conduct (previously known as the Court of the
Judiciary) and any other licensing board, whether within or outside the State of Tennessee,
from which I have been issued a license that is currently active, inactive or other status. 1
hereby authorize a representative of the Governor’s Council for Judicial Appointments to
request and receive any such information and distribute it to the membership of the
Governor’s Council for Judicial Appointments and to the Office of the Governor.

Please identify other licensing boards that have
Lee Ann Pafford Dobson issued you a license, including the state issuing

e or Print Nam the license and the license number.
.52 M/M M/
/ Siﬁhature

November 24, 2015
Date

11307
BPR #
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IN THE CIRCUIT COURT OF TENNESSEE
FOR THE THIRTIETH JUDICIAL DISTRICT AT MEMPHIS

WENDY JANE SLOAT (OLSEN},

Plaintiff, *
vs. : No. CT-003523-05
* Division VI
WESLEY BRIAN SLOAT, *
Defendant. *
REPLY BRIEF TO
MEMORANDUM OF LAW

L BACKGROUND

The parties in this cause, Wendy Jane Sloat (Olsen) and Wesley Brian Sloat,
were married July 26, 1986 and divorced February 1, 2006. The parties entered into a
Marital Dissolution Agreement ("MDA") on January 6, 2006 (Exhibit 1), and the
Agreement was filed with the Court on January 19, 2006, Said MDA was incorporated
into the Final Decree of Divorce that was entered on February 1, 2008.

On or about December 5, 2012, the Plaintiff, Wendy Jane Sloat {Olsen), filed a

Petition for Givil and Criminal Contempt and Clarifying Order.

I ISSUE

The solitary question before this Honorable Court is to clarify the formula to be
used lo decide how to compute the division of the Defendant's military retirement benefits

pursuant to the language of the MDA, page 7, paragraph 13, which specifically states:



Wife shall receive one-half (1/2) of husband's military
retirement that accrued during the marriage.”

femphasis added]

The PlaintiffWife has prepared a Qualified Domestic Relations Order {("QDROY
using a marital fraction formula. DefendantHusband has prepared a QURO using the
hypothetical formula. Neither will sign the other's Order. It is undisputed that said
tanguage is ambiguous and cannot be processed by the Defense Finance and
Accounting Service (‘DFAS’) as written and as such, clarification is needed.

The specific issue is whether the parties intended the marital fracture formula be

used or whether the hypothetical formula was intended to be used to determine Plaintiff's

interest in Defendant’s military retirement benefits.

n. LANGUAGE REQUIRED TO PROCESS DIVISION OF PROPERTY
REGARDING MILITARY RETIREMENT PAY

The Depariment of Defense specifically addresses fwo formulas to compute an
award of military benefits. in order to allow the Department of Finance and Accounting
Service (‘DFAS") o properiy enforce adivision of military retired pay, the division must be
expressed as either a fixed dollar amount, or as a percentage of the disposable refired
pay. 10 11.S.C.§1408(2)(2)(¢c).

The parties in this cause were divorced prior to the service member's retirement.
DFAS notes, in Exhibit 2, page 8, of their quide on Dividing Mifitéry Retired Pay that:

“Most of our problems with award language have arisen in
cases where the parties were divorced while the member was

still performing military service. In these cases, the former
2



spouse's award was indeterminate at time of divorce since the
member has not yet retired.  Since the parties did not know
how much longer the member would remain in military service
after the divorce, a straight percentage award may not have
been suitabie. Also, many States take the approach that
the former spouse should not benefit from any of the
member's post-divorce promotions or pay increases
based on length of service after the divorce.”

[emphasis added]

DFAS has incorporated into Chapter 29 of the DoD FMR, Volume 7B the two
formulas used to divide mifitary retired pay.

The Department of Defense addresses the first award, marital fraction formula
award where the numerator covers the periad of the parties’ marriage while the member
was performing creditable military service and the denominator covers the member's total
period of credible military service. (Exhibit 2, page 7).

The alternate computation approved by the Depariment of Defense is the
hypotheticat formula computation which is defined as follows:

"A hypothetical award attempts to define the property interest
in the retired pay as if the member had retired at the time the
court divided the member's miiitary retired pay based upon
the member’s rank and years of service accrued to that point

intime.” DoD FMR, 7B, 28, 290213,



V. LAW AND ARGUMENT

As | am sure this Court is aware, the Marital Dissolution Agreement is “a contract
and as such, generally is subject to the rules govering construction of contracts.”

Johnson v. Johnson, 37 SW.3d 882, 896 (Tenn. 2001). The basic issue in the

interpretation of any contract is the intent of the parties. The intent of the contracting

parties at the time of the execution of the Agreement is presumed to be that *specifically

expressed in the body of the contract.” Planters Gin Co. v. Fed. Compass & Warehouse
Co., 78 S.W.3d 885, 890 (Tenn. 2002).

The plain language of the MDA in the case before your Honor cfearly states the
Wife “is to receive one-half ‘(112) of Husband's military retirement that accrued during
the marriage.” [emphasis added]. From said language, it is certain the parties did not
intend the Plaintiff to continue to accrue any benefits due to the Defendant’s service in the
military after the entry of the Final Decree of Divorce.

This Court can only enforce the cantract which the parties themselves have made.

McKee v. Continental Ins. Co., 234 SW.2d 830,831 (Tenn. 1950), Pitt v Tyree

Qrganization Ltd., 90 S.W.3d 244, 252 (Tenn, Ct. App. 2002) (citing McKee v. Continentai
Ins. Co., 191 Tenn. 413,234 S.W.2d (1951)). An MDA should be fairly and reasonabiy
construed: however, the courts should avoid rewriting these agreements under the guise
of “construing” them. Elliott v. Elliott, 149 S.W.3d 77, 84 (Tenn. Ct. App. 2004) (citing

Duvier v. Duvier, No. 01A01-9311-CH-00506, 1994 WL 422465, at *3 (Tenn, Ct. App.

July 19, 1995) (No Tenn. R. App. P. 11 application filed)). Furthermore, a division of

marital property is not subject to modification. See, Towner v, Towner, 858 S.W.2d 888,

892 (Tenn, 1893).



in the case at bar, the plain language of the Marital Dissoiution Agreement
specifically states that Plaintiff's interest in Defendant's retirement benefits was to end at
the time of the divorce. Plaintiff was to receive one-half {1/2) of Defendant's military
retirement accrued during the marriage. [emphasis added]. Both the Plaintiff and
Defendant can agree on . the plain language and its meaning. Unfortunately,
interpretation is where the parties disagree. The PlaintiffWife would have this Court use
the Department of Defense marital fracture formula in interpreting the language.
Unfortunately, under the DoD’s marita! fracture formula, the PlaintiffAVife continues to
receive benefits from the Defendant’s post-divorce future promotions, post-divorce cost
of living increases, and Defendant's post-divorce years of salary prior to his retirement.
In essence, under this scenario, the PlaintiffWife would continue to receive benefits from
Defendant's military career that she did not share or partic!péte in, and has no right to
receive.

It is the Defendant's position that the hypothetical formula award is what was
intended by the clear language of the MDA. The hypothetical formula award is the only
scenario that does not include post-divorce military service in its computations of the
amount of retirement benefits PlaintiffWife should receive.

Plaintiff would have you look to Johnson v. Johnson, 37 S.W.3d 892 (Tenn. 2001)

in which the parties entered into a MDA and were also divorced prior to the Husband's
retirement from the military. However, the language of the parties’ MDA in Johnson
stated that Wife “shall receive one-half of all military benefits due to Husband”. [emphasis
added]. Not surprisingly, the Tennessee Courts found that the language in the MDA that

stated “all military retirement benefits® was unambiguous as used by the parties in the

MDA.



The case before this Court did not use the words "all military benefits®, nor did it
leave open the question of when the benefits could or would have accrued. The case at
bar specifically states that Wife is to receive one-half of Husband's military retirement that
accrued during the marriage.

The Plairtiff and Defendant agree that the MDA does not state any current or
present values for computation under gither formula. Plaintiff's attorney maintains that
since the MDA contains no reference to any hypothetical value, no years of miltary
service, no specific military ranks, that the marital fraction was the intended formula. The
MDA does not contain the number of months the pérties were married that overlap the
number of months the Defendant was in the military and that information is nécessary for
a marital fraction award. Na informafion was contained in the MDA to prepare either
formula award.

This Court will need to choose aformula and then the required information can be
put in an Order that DFAS will recognize. Under the hypothetical formula award,
pursuant to the Department of Defense, it is easy to compute the amount of retirement as
of the date of divorce as all factors needed are known. Under the marital fraction
formula, the length of the former Husband’s service is unknown as he is still an active
member of the service. To date the former Husband has served over eight years
post-divorce.

If this Court does not use the hypothetical computation, then Plaintiff continues fo
receive benefits she did not earn.  Since the divorce, the Defendant has been awarded
numerous promotions, and when he does finally retire, the military will use the highest
salary of his last three years'priorto retirement in order to compute his retirement pay.

Clearly, it was the intent of the parties at the time of the divorce that Plaintiff, who was
6



divorced from the Defendant in 2006, would not receive any award of future military
benefits earned by the Defendant’s over eight (8) years post-divorce service.

if the Defendant had the fortune of working for Federal Express as a pilot instead of
the U.S. Military, the “hypothetical formula computation” is the one routinely used by
Federal Express, They segregate the Wife's retirement at the time of the divorce and
when the Husband reaches retirement age, she can then draw from her portion of the
retirement account.

it is discriminatory to say that because the Defendant works for the military, and
because Congress has seen fit not to segregate the Plaintiff's share from the Defendant's
share, that a computation that stops the Plaintiffs benefits at the time of the divorce
cannot be made. |n fact, DFAS has set forth a formula that seeks to cap the benefits
awarded to the. non-member to an award for benefils accrued only during the marriage,
and that is the hypothetical formula. The Depariment of Defense regulations set out the
hypotheticai award in order to amest any future benefits accruing to Plaintiff
post-divorce.

Defendant would further point out to this Court, under Tennessee law, assets of
the marriage are to be divided as close to the date of the divorce as possible. TCA. §

36-4-121. The hypothetical formula is the proper formuia that complies with Tennessee

law.

Plaintiffs counsel would have this Court review Matthews v, Matthews,
M2009-00413-COA-R3-CV (Tenn‘. Ct. App. 2010), where the parties were married 19.6
years during the husband's 28 year military career, wherein a little over 8 years was
non-marital. The Court, in Matthews awarded the wife one-half of the military retirement

benefits that were marital, The case further stated that any interest in retirement benefit,
7



vested or unvested that accrues during the marriage is marital property subject to
division. The issue in Matthews was that husband was disputing wife obtaining a portion
of marital pension during the years the parties were separated. The husband was

eroneous in that assertion and this case does not apply to the case before this Court.

In Matthews citing Kendrick v. Kendrick, 902 S.W.2d 927, fn.17, the Court noted “in
cases where the amount of the pension depends on years of service {such as in the
military) and those years overlap the marriage, the ratio between the years of marriage
during which the pension accrued and the total number of years of accrual gives us the
most common formula calculating what proportion of the pension should be considered
as marital property.” However, just because it is the most common formula, does not
mean it is the one that was intended or the one that fairly divides the retirement benefits
under Tennesseeliaw, if this Court uses the marital fraction formula, it goes against the

specific language of this MDA and T.C.A. § 36-4-121 (b}{(1)}(A).
Plaintiffs attorney cites Hudson v. Lout, W2007-02704-COA-R3-CV (Tenn. Ct.

App. 2008) in which the trial court was called upon to interpret the Marital Dissolution
Agreement. The parties were divorced in 1993 while Mr. Lout was still an active member
ofthe military. A written Order was prepared by the parties and entered by the triat court
in September 1993 and said Order specifically provided in relevant part that Mrs. Hudson
s awarded half of the present value of the Defendant's military retirement as of May 27,
1993; the present value of the plaintiff's interest in defendant’s military retirement is
determined by the following fraction: 16/ __x 50% total number of years of defendant's
service in the military befare retirement.” So in that case, while the trial court gave an

oral ruling awarding Ms. Hudson “haif of the present value of Mr. Lout's military retirement



as of May 27, 1993, the trial court went on to define that by using the marital fraction
formula and gave Ms. Hudson 28% of the Husband’s pension.

Unfortunately, some twelve years (ater when Ms. Hudson attempted to coliect the
funds from the Defense Finance and Accounting Service, (“DFAS"), it was nofed the
language was insufficient to allow DFAS to directly disburse a payment to her. At this
time, Mr. Lout was retired from the military and the parties had much discussion on how to
revise the Order so that DFAS could in fact pay out retirement benefits to the Wife. The
court noted there was no dispute in that case that the provision was ambiguous, at least to
the extent that DFAS was unable to distribute benefits under its language.

“This dispute, as we perceive it, required the trial court to construe rather than
amend the 1993 decree provision. Courts construe a judgment like any other written

instrument. Biue Cross Blue Shield of Tennessee v. Eddins, 516 S.W.2d 78, 78 (Tenn.

1974)(citations omitted). The determinative factor is the intent of the rendering courl as
discerned from all parts of the judgment. /d. A judgment should be construed so as to
give force and effect to every word of it, if possible, and make its several parts consistent,
effective and reasonrable.” Id.

Whila the Husband in Hudson v. Loul, makes the same argument the Defendant,

Mr. Sloat, makes in the case at bar, the significant difference in Hudson is that at the tme

of the divorce, the percentage was established by the trial court and the parties did not
object to same, We have no such Order or award by this Court. Therefore, the Hudson

case is not on point with the issue before this Court.

Plaintiff's counsel cites Richmond v Richmond, E2011-01687-COA-R3-CV (Tenn.

Ct. App. 2012) which is also not on point as it contains the same flawed argument. The

trial court orderad the marital fraction formula be used at the time of the divorce. The
]



parties divorced in 1999 and at that time, Wife was awarded “one-half of [hjusband’s
retirement with the United States Air Force up until the date of divorce.” /d. In that case,
when the parties divorced, the Husband had completed 17 years of service and he retired
with 28 years of military service. InJune 2011, the trial court did a computation using the
marital fraction formula. That was not the issue on appeal. The formula was not
contested and the Husband did not attempt to ask the court to use the hypothetical

formula as outlined by DFAS. Therefore, the Richmond case does not apply with the

facts before this Court.

The case cited by Plaintiff's counsel most ciosely on point is Franco v Franco,

M2009-01562-COA-R3-CV (Tenn, Ct. App. 2011). In Franco the parties were divorced

in 1995 after 13 years of marriage. The Husband had served in the military from August
1976 until August 2008, a period of 30 years. When Mr. Franco retired from the military,
the DFAS interpreted the parties' agreement to require 50% of Mr. Franco's retirement
pay to go Ms. Franco. Mr. Franco filed a Petition to Modify arguing that she was not
entitled to 50% of his retirement benefits. The Husband argued that Ms. Franco was
entitied to 50% of the retirement attributable to the 13 years the parties were marned, but
not the 30 years of military service by Mr. Franco. The matter was referred to a Special
Master who found that under the terms of the agreement, the Wife was not entitied to 50%
of Mr. Franco’s full retirement but rather 50% of the ratirement benefits that had accrued
during the marriage. Based on that finding, the Special Master went on to do’ the
computation pursuant to a marital fraction formula and found the wife was entitled to 23%
of Mr. Franco's gross retiremant pay. The special language of the agreement in the

France case was: ‘[wlife shall receive fifty percent (50%) of the [hjusband's military

10



retirement, upon his retirement, based upon a marriage that lasted more than thirteen

(13) years." Id.
The Special Master, in giving his recommendations, found the agreement stated a
formula not as clear as what should have been stated and, therefore, he applied the

marital fraction formula, which is one of two formulas accepted by DFAS.

The court in Franco specifically noted that:

“First the language of the agreement between the parties was
that she was to receive 50% of the retirement based on the 13
“year marriage. That language leads to the conclusion that
the 13 year marriage factors into the amount of retirément
benefits she is to receive. Second, I the parties had
intended Ms. Franco to receive 50% of Mr. France's entire
refirement benefits, then the phrase “based upon & marriage -
that lasted more than thirteen (13) years” is unnecessary.
Also, given that Mr. Franco was in the service 5 years prior fo
the marriage and 12 years thereafter, it is difficult to
understand why he would agree to give Ms. Franco 50% of his
30 year retirement benefits based on a 13 year marriage.” /d.
The husband in the Eranco case objected to the Special Master's report setting forth the

formula as res judicata. The husband did not oppose the Special Master's findings at

trial, nor did he request the hypothetical formula award.
The plain language of the MDA in the case before this Court states that the Plaintiff
was to receive no benefits from Defendant's service in the military post-civorce. That

language sets forih the intert to use the hypothetical formula award, not the marital
11



fractton.  Furthermore, that intent is corroborated by the language of the Tennessee
statute which is that “marital assets shall be divided as close to the date of divorce as
possible.” T.C.A. § 36-4-121.

Fry v. Fry, M2000-02969-COA-R3-CV (Tenn. Ct. App. 2001) was before the Court
of Appeals two times. The first time was in December 2001 and again in September
2013. The issue was that the parties divorced and the Order specifically stated that *
[w]ife is awarded one-half (1/2) of [husband’s] pension through the U.S. Navy that has
vested during the term of the marriage.” The first Order drafted and submitted tc DEAS
was not accepted. The parties could not agree on what language should be in said
Order, so the trial judge finally signed an Order that stated wife was entitled to a minimum
of 50% of husband's Navy retiremeni. The court went on to state that if the husbhand
completed a 20 year tour of duty and qualified for retirement, then the marital fraction
would be used to decide the wife's portion of beneﬁts. Unfortunately, the trial court went
on to say if husband is promoted between the date of this Order and the completion of 20
years of duty, then the number will have fo be adjusted to account for his promotion.

In Ery, the trial court's Order was appealed and the Court of Appeals specifically
stated:

“‘As we interpret the original order, it awarded the wife one-half
of the pension — but only of that portion that accrued during
the marriage. The original order was in accordance with the
general rule announced by the courts of this state that only
the portion of retirement benefits that accrue during the

marriage are marital property subject to division. See Cohen

(o)
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v. Cohen, 937 SW.2d 823 (Tenn. 1998). Therefore, the
ruling by the trial court was substantive and completely
changed the agreement of the parties.”

The case was remanded back to the trial court who look another stab at drafting an
Order that was not acceptable to the parties and the matter went up on appeal again.

The second time, Mr. Fry appealed the trial court's Amended Final Decree, arguing
ihat the Amended Final Decree significantly aftered the original Final Decree of Divorce in
that the original Final Decree awarded the wife only one-half of the husband’s retirement
that accrued during the parties' marriage. The Court of Appeals then inserted the marital
fraction formula for computing the refirement. The trial court had used the marital
fraction but had mistakenly used years instead of months in the computation and DFAS
would still not accept the trial courts second stab at defining wife’s portion of the
retirement benefits.

The Court of Appeals remanded the case back to the trial court decreeing that wife
was entitied to one-half of the military retirement pay that husband eamed during the
parties’ marriage, and that the fanguage of the decree would comply with the
requirements of the Uniformed Services Former Spouses’ Protection Act.

The Fry case shows the inhersnt problems with the courts choosing the most
common marital fraction formula that does not reflect the langue of the MDA,

In the case of Cain v. Cain, M2011-00902-CCA-R3-CV (Tenn. Ct. App. 2012)
(attached as Exhibit 3), the husband was active duty military 2 years before he married.
fhe patties divorced after 17 years of marriage. The trial court awarded as follows:

" Wife is entitled to forty percent (40%) of the Husband's

military retirement benefits, which benefits shall be computed
13



as of October 1, 1887. The Wife shall not be entitled to any
increase in the Husband's military retirement benefits, which
benefits are eamed by the Husband foliowing October 1,
1987, as a result of the Husband's longevity with the military,
increase in rank or benefit otherwise actually eamed by the
Husband; provided, however, that Wife shall share a like
proportion in any cost of living or similar adjustment as
computed following the Husband’s retirement. Based upon
twenty (20) years of active service and as computed as of
October 1887..."

The sole issue for review by the appellate court is whether the trial court erred in
construing the Final Decree ta require that wife’s share of husband' s military retirement
pay be calculated each year based upon the ambunt husband wouid receive if he retired
during that year with 20 years of military service.

The husband in Cain argued that the Final Decree provided wife’s share of his
military retirement pay is limited to the benefits that accrued during the parties’ 17 year
marriage, and should be calculated as ff he retired on October 1, 1987.

The wife argued that her share of the husband's military retirement pay under the
Final Decree is calculated each year based upan the amount husband would receive if he
retired during that year having served 20 years in the military. The Court of Appeals,
after reviewing the plain language of the Final Decree, disagreed with the trial court and

ruled that the trial court erred in interpreting the Final Decree to award wife a perpetually
increasing share of husband's mifitary retirement pay.

The Court of Appeals stated:
14



{*{Olnly pension rights accruing during the marriage will be
considered marital property.”) Thus, only seventeen out of
the twenty years, or eighty-five percent (85%), of Husband’s
refirement pay was marital property. Wife's forty percent
(40%) share was intended to come out of this 85% marital
property portion of Husband's retirement pay. Accordingly,
the trial court erred in interpreting Wife's share te include
military retirement benefits that did not accrue during the
parties’ marriage.”

The most important issue this Court needs to look at is the intent of the parﬁes,_the
plain language in the Marital Dissolution Agreement executed by the parties, and the fact
that the Defense Finance and Accounting Service recognizes two formulas to compute
the wife's retirement benefits. Only the hypothetical formula stops all accrual of benefits
to wife as of the date of the divorce. In keeping with the laws of Tennessee, all marital
property, including the retiremant benefits, is to be valued as close as possible to the date
of the divorce. T.C.A. § 36-4-121. Only the hypothetical formufa does so. The marital
fraction formula allows the wife, now ex-wife, to enjoy the benefits of the post-divorce
promotions of the now ex-husband, and the added years of service. This is clearfy not

what was intended by the language of the MDA and by the law of the State of Tennessee.

V. CONCLUSION
This Court should approve the attached hypothetical formula award Qualified

Domestic Relations Order that was drafted in compliance with the Marital Dissolution

Agreement executed by the parties, and the plain language therein, Said Order is
15



attached as Exhibit 4, which wili alfow the Defense Finance and Accounting Service to
process this Court’s order and clarify the dispute between the parties. This is the only
formuta that will fulfill the intent of the parties as stated in the MDA and will aliow DFAS to
have the information to compute the hypothetical formuta to award tha ex-wife her portion
of the benefits she earned during the parties’ marriage. Any other formula used will allow

the now ex-wife to enjoy the unjust enrichment of Defendant's post-divorce promotions

and added years of service.

Respectfully Submitted,
Dobson Law Fim, PLLC |
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EXHIBIT 1

MARITAL DISSOLUTION AGREEMENT



~INTHE CIRCUIT COURT OF SHELBY COUNTY, TENNESSEE
FOR THE THIRTIETH JUDICIAT: DISTRICT-AT MEMPEIS—-— - -

WENDY JANE SLOAT,

r L)
' NG, CT-003523-05 Diviston VI

VS. .
A
WESLEY BRIAN SLOAT, . . F ] L E

‘a‘ir‘ . W
B 29 |
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' MARITAL DISSOLUTION AGREEI\!E%§ b JLE C

THIS AGREEMENT is made and entered into by and between Weady Jane Sloat, hereinafer
called “Wife”, hnd Wesley Brian Sloat, heremafier called “Husband ™
WITNESSETH:

WHRREAS, the partiss were merried on July 26, 1986
EAS, two (2) children were born of this martiage, namely, Kenoeth Russell Sloat,

WHER

whose date of/birth is March 16, 1989: and Natalie Erin Sloat, whose date of birth is Jaauary 26,

WHEAEAS, fifEarences have arisen between the parties which are imeconciable smd &

Divorce has been fled by the Wifis in the Circuit Court of Shelby County, Tennesses,

1691; and

Complaint for

under Docket[Nuraber CT-003523-05 and your Defendant, hereby waives further service of process




j
|

mthis cavse, ald, further, hereby waives Sling an Answer to the Cornplaint, and the parties make oath
- thatatthe time of their execution-of thisegreement Husband isamember of-the Umited-Statas Nevy;— —

Wife has filed a Cemplaint for Divorce alieging irreconcilable differences in the

County, Ternesses, and Husband stipulates that the parties are eqtitled to a divorce
on ;he grounds of Irecoucilable differeaces and that this agreement reprasents & fair and equitahle
division of the parties” assets and labilties and a fair, appropriate reschution of their parenting issues,
EAS, both parties agree and stipulate that this Agreement makes full and adequate
provision for the distribution of the property of the parties and the Permanent Parerting Plan makes

appropriate prpvisions for the care, support and maintenance of the parties ztinor chikiren; and
, both parties have fll kmowledse of and have made 10 each other 2 full
disclosure of ajl separate and marital assets; and

WHERFEAS, neither party at the fime of this Agreement is under the infusnce of any

ttoxicant or drug, legal or llegal, nar is either party experiencing any mental problem(s) or

conditions that would affect their judgment, other than the stress normally te be expected in a

divoree; and

WI-BEREEAS, Wife is represented by Beth Cocke, Aftorney, and Husband is represented by

. .Lee Ann Dobspn, Attomey. .. e e e

NOW, [THEREFORE, IN CONSIDERATION OF THE MUTUAJL COVENANTS AND




HEREIN SET FORTH, THE PARTIES DO AGREE AS FOLLOWS:
DIT: ™ ‘*I‘hﬁé}ﬁ&a‘ﬁeretmgrec‘ thatexcept with-the-express-consemt of —- -
the other, neitfier party shall charge or cause to be charged to the other party any purchases which

either of them oay make after this Agreement is entered into and shall not create any engegerests
or obligations i the name of or against the other, nor shall either party hereafier secure or atternpt

to sceure any qredit upon or in comnection with the ather. Each warrants that there are 2o charges

on the other's éredit that have not been filly revealed, If there are any such unrevealed charges, thle

party making those charges shall be responsible for the payment of them.
2. IWAIVER: Except &s provided in the terins and provisions of this instrument,
cach perty waipes efl right, title and interest, consummate and mchoate, in zud to the property and

estate of the other, by way of expectancy or reversion or otherwise, inchuding marital, jnsurance,

contractual, and all other rights by way of dowrer, homestead, exemption, alimony or otherwise, in

ctancy, as 1o any and all propﬁfy a.qd estate of the other; end, each of the perties

present or e

does hereby release and discharge the otber from any and all control, claims, demands, actions, or

. cansesofuctidn exceptas ta the ohligations imposed by this instrument or by the Court's decree,

this being inteJuied as a full, final, and complete settlemnent of the property, marital, and other rights

- = of the parties-hereto.~Both parties waive soy separste and distinct daim to.any retirementand . .




N, :“"‘“"‘“’"Ea'ch'partyat'the'requesmfthc‘othemiﬂm*_' -

promptly exeeyte and/or deliver all documents which may be reasonably necessary to give full effect
to this Agreemient,
4 NON-COMPLIANCE: Should either party incur any expense or legal fees

5
is invalid, the remainder shall be in fill force and effect to fulfill the intentions of the parties and the
invelid portion|shall be stricken from the Ag'-eemeat or modified as the Court shall order,

N. PEE DP ENTE LITE: In the

ORPFORA

VOLUNTARY EXECUTION: Each party acknowledges that this



Agreement has been entered into of his or her own volition with fdl knowledge and information.
In some nstariees, it may represent a compromise of disputed issues. Each believes the terms and
conditions to befair and rzasonable under the cireumstances. . No.coercion. or undue influence has.. .
bean used by gr against the other party in making this Agreement. Each pasty acknowledges that ne

representations of any kind have been mada to Bim or ber as an enticement to enfer into this

Agreement, ofher than the represcatations set forth herein,

8, MODIFICATION:

this Agreement shall be effective only if made in writing; executsd by both parties with the same

A modification or waiver of any of the provigions of

formelity as this Agrecmént; and approved by the Court, if such approﬁl {s required.  Faihure of
either party at%ny time 1o insist upon strict performance of any of the provisions of this Agresment

chall not be construsd ag a waiver of any subsequernt default of the same or similar nature.

9. TAXLIAB LS:

that 21l joint income tax reburns filed during the marriage are in all respects, wue,

Husband and Wife each represent and warrant

to each other

correct, and complete and that to the best cf their knowledge, information md belief they fully and

¢t the income and deductions eppropiiate for these years,

accurately ref]
The parties have heretofere divided sl other

10. | PERSONAL PROPERTY:

~. Hushand shall

personal proprty and each shall retain tifle to the personal property now o bis or her possessioa.

ieep-the. refrigerator.and Wife shall keep the washer snd dryer. Fach party herste

agrees 10 executs any documents necessary to divest his or her full title and interest




responsible for lany remaining indebtedness thereon and shall mderonify Husbard znd hold him
harmless thersfpr. Husband does hereby release any and all right, title and interest in and to said

automobile to Wife, and shail execute any necassary documents to effectuate said transfer,

Husband shall receive the 2005 Honda Accord, and shall be responsible for any regining -

indebtedness thereon and shall indemnify Wife and hold her harmless therefor. Wife does hereby

release any and il right, title and intersst in and to said antomobile to Husband, and shall execute any

necsssary docupents to effectuate said transfer.

12 REALPROPERTY: The parties own two parcels of real property as tenants

by the emtirety,| one of which is located and situated at 8575 Stablemill Lane, Cordova, Tennessee

+ 38016; and the|other at 4709 Sweetwood Cowrt, Virgiia Beach, Virginia 23462,

Husband shall receive all right, tille and interest in ond to 8575 Stablemul] Lane, Corddva,

Temmessee and shall be responsible for all indebtedaess sacured thereby and shall indemmify Wife and -

 TAUTOMOBILES ™~~~ "Wie shall rocerve the 2005 Honda CRV; and shaltbe -~

erefor—Wife shall-execute-a-quitclain deed releasing herinterest in and o said

hok e

property.
" The priperty’]ocated &74709 Stwegtwood Court, Virginia Beach; Virginia shall be sold, fror

the net pr: (defined as the sales price)lﬁs brokers’ commission, closing costs, taxes and any

other expenset associsted with the sale), the parties shali pay the following marital debts:




|
|

Burch Porter & fohnson 3 3,000.00

MasterCard $10,498.17
Citi § 65000
$ 2.500.00

Wife’s Mother
After thase payments, Husband shall receive forty pereent (40%) end Wife shall receive sixty

percent (60%) of the remaining proceeds. Capital gains, if any, shall be pro rata according to the

division of progeeds,
RETIREMENT ACCOUNTS:  The parfies ages

13.
that aach shall retain any bank eccounts and life insurance policies, including cash valies, which ere

presently in hislor her name, Wife shall receive one-balf (/4) of Husband’s mylitary tetirement thst

acerned duringjthe matriage.

14, PENSES:  Husband shsll pay ope-half( 1) of any moving expenses

inourred by Wife when she moves from 8575 Stablemill Lang, Cordova, Tennessee, when their home

in Virginia cldses. Husband’s one-balf shere shall not exceed Righteen Hundred and Ne/100

. , h"@jf’g;—" - o
(31,800.00). Seid sum shall be paid from T pr seds of the sale of the Virginia Beach, Virginia

rasidence.

15.  |CHILD CUSTODY. SUPPORT AND VISITATION,  See Paventing Plan.

16, DEBTS: The partiesagree thet each shall be jodividually and solely responsibie

for hig or her rgspective debts, Habilities or expenses not specifically addressed by this Agreement,

or incurred suEEequcut to thix Agreement,or each party shall indemnify and hold each other ha::rnles-s:

ftorm such debis, liabilities and expenses respactively agreed payuble by the other party. The parties

further agree that in the future, neither shall incur any debts, liabilifies or expenses i the naroe of

the other.




debts sball, fory

The par‘ﬁes agree that 2l indermmity provisions herein relating to the payment of third-party

provisions of 1

premise that alf

the purposes of the Barkruptcy Code, be construed as part of the child support

his agreement and that all support agreements contained hersin are based on the

such third-perty debts wil be paid by the party undertaking to do so.

Neither party shall pay sfimony to the other,

17
8, N
that obligations

by the parties 1)

ON-DISCHARGE
herein for paymeent of certain debts and/orindempification therefor are acknowiedged

The parties further acknowledge and agrse

b be an obligation for the support and maintenance of the party to whose benefit the

indemnificatior

necessary to m

and/or obligation to pay tiose certain debts extends, and thet same s reasonahle and

et that party’s expensés of dally living. Such obligetions would be cherged against '

Tesqurces othe

'se avajlable to the receiving party for the purpose of daily living, and that, as such,

the same are abt dischargeable in Banknptey under either 11 U.5.C. Section 523(a)(5) ot Secticn

323 (2X15), as

Final Dezree g

plicable. Husband and Wife agree that the incorporation of this Agreement into any

£ Divorce entered in this canse evidences a stpulation by the parties to all facts

| U.8.C. Section
| constitute 2 finding and effudication by.a Court of competent jurisdiction of the

Tecessary to a finding that any obligation of mdermuthication 1ot paymneit of certzirdetyemd treated

herein i§ an Of

ligation in the rature of support, non-dischargeable in Bankruptey pursuant to 11

this cause ghal

obligation’s characterization as support and shall constitute res judicats and collateral estoppel as to

523 Husband and Wife further agree that the entry of a Final Decree of Divorcein



the queston 0 non—mscharcab“hty in bmkmptcy Further, the parties agee that no paymests made

T e et e

to discharge any obligation for mdvsmmﬁcano:: shall be deemed for income ‘ax

by either p
purposes deduttible to the payor party or taxable fucome to the non-payor party,
Each party shall be

o, exchisive of'the terms aad

ITIS FURTHER MUTUALLY AGREED that the parties heret

, 1t present of in expectancy as to any and all property I the estate of the Husband, ard

or causes of act:on, except a5 to ﬂm obligations imposed by this mstrumem th's

being intended/as a fil, finel and complete seetlement of the properiy, marital and other fghts of the

parties hereto.

IT IS FURTHER UNDERSTOCD AND AGREED that this written agresment i3 to ba

exxes of Divorce which may be entered in this ca cause, and

entered or inc momtcd into any Finai D

enforced as a part thereof, subject to the agproval of the Court,

ies doss hareby release and d.tscberge the other from any and all control, claims,



1118 ACKNOWLEDGED that both parties hereto have read and thorcughly understand tais

Agreement, ang that to have the full and faithfi! performance of this Apreeraent, both parties have

bound themselyses, their heirs, administrators, or essigns, and have affixed their signatures in, their

respective domiciles the day and year firt above written.

o
ﬂ/é//‘} s £ /5’;?7

Husband//"
) 7-!M.- l' d"’ s _.'..ﬁ'(’
L. Akl F T
Wife -
1
10



COUNTY OF SHELBY

Before me, a Notary Public n and for said Stete and County, duly eommissioned and

qualified, personally appeared, Wendy Jane Sloat, to me known fo be the person described i and who

executed the fotegoing Marrage Dissolution Agreement and acknowledsed that she executed the

same a5 her freg act and deed,

- WITNESS my hand and Notarial Seal 2t office this 4¢.‘ day ofﬂr__{ﬁmé&é

2005,
- ép::_b{m ¢ %w«jw

My Comtission Expires; _é_fi”_‘:f"’_____




EXHIBIT 2

GUIDANCE ON DIVIDING MILITARY RETIRED PAY



Disclaimer- this publication is intended to
Legal authority may be found ot Ti
Financial Management Regulation

, Volume 7B, Chapter 29, available a

https:/fcomptroller.defense. gov/fmr/current/07b/Volum e_07b.pdf

V.

GUIDANCE ON DIVIDING MILITARY RETIRED PAY

GARNISHMENT OPERATIONS

DEFENSE FINANCE AND ACCOUNTING SERVICE (DFAS)

CLEVELAND, OHIO

DFAS-HGA/CL
P.O. BOX 998002
CLEVELAND, OH 44199-8002
1-888-332-7411
FAX 1-877-622-5930 or
1-216-522-6960
Wehsite http:/fwww. dfas. mil/gamishment/retiredmilitary. himl
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UNTFORMED SERVICES FORMER SPOUSES’ PROTECTION AcT
(DIVIDING MILITARY RETIRED PAY)

L HISTORY,

The Uniformed Services Fomer Spouses’ Protection Act (USFSPA) was passed by
Congress in {982, The USFSPA gives a State court the authority to treat military refired pay a5
marital property and divide ;¢ between the spoyses. Congress’ Passage of the USFSPA was
prompted by the United States Supreme Court’s deeision in McCarty v, McCartyin 1981 !

Clause of Article VI Preempted the State’s attempt to

divide military retired pay. Congress, by enacting the USFSPA, clarified it’s intent that State
courts have the power to divide what can be the largest asset of a marriage,

' McCarty v. MeCarty, 453 US. 210 (1981)
*1d, at 232,

" See Servicermembers Civi) Relief Act, 50 US.C. App, § 501 et seq.
*10US.C §1408(6)(1)D).

"H0USC. § 1408(c)(4).

f10US.C. § 1408 (@(1).

T10US.C. § 1408 (d)}2).

*10US.C. § 1408 @)(2)(C).

’See 10US.C. § 1408(a)2)(B); 10 US.C. § 1408¢dy1).



Or approved property settlement incident to such a decree, " Tpis also

1]

& court ordered, ratified,
includes an order modifying a previously issued “court order.

IIL . USFSPA REQUIREI\ENTS WHEN THE F ORMER SPOUSE HAS APPLIED FOR
DIRECT PAYMENTS THROUGH DFAS

A. Servicemembers Civil Reltef Act.

B. Requirements that Apply to Retired Pay as Property Awards Only (not child support or

alimony)
(1) The 10110 requirement,

PUSC§ 1408(a)(2).
" Department of Defense Financial Managemen: Regulation (DoDFMR), volume 7B, subparagraph 29040] A_

Available over the Internet a https://comph-o]ler.defcnsz.gov/ﬁn:/cuzrenUOTbN olume G7h.pdf.

" 50 US.C. App. § 521(b).
? 50 US.C. App. § 52i(g)(2).



If we cammot determine from the court order whether the 10/10 requirement has been met,
we will ask the former Spouse to provide a copy of the parties” marriage certificate. A recitation
inl the court order such as, “The parties were married for 19 years or more while the membey
performed 10 years or mors of military service creditable for retirement purposes” will sztisfy

the 10/10 requirement, unless the marriage certificate shows otherwise,

(2} US¥SPA Jurisdiction,

The USFSPA’s jurisdictional requirement is found in 10 US.C. § 1408(c)(4). This is
another “killer” requirement, Ifit is not met, the former Spouse’s application for direct payment
of retired pay as property under the USFSPA will be refected. For a court to Lave the authority
to divide military retired pay, the USFSPA requires that the court have “(¢}(4)" jurisdiction over

The other ways for the court to have (¢)(4) jurisdiction is for the member to be a resident
of the State at the time of divorce other than because of his or her military assignment, or for the
court to find that the member was domiciled in the particular State at the time of the divorce,
Now, the key with regard to domicile is that the court makes this determination, ang jt should be

noted in the divorce decree,

IV. LANGUAGE DIVIDING MILITARY RETIRED PAY.

H“10USC. 1408(d)(2).
Y See Baka v, United States, 74 Fed. C1, 692,698 (2006). See also DODFMR, vol, 7B, subparagraph 790604 A 3.

4



A, Fixed dollar amount or percentage awards,

consistent with the USFSPA, and w
USFSPA states that for 3 retired pays property award to be enforceeble, it must be expressed

either as a fixed dollar amount or as a percentage of disposable retired pay. Additionally,
pursuant fo the Department of Defense Financial Management Regulation (DeDFMR),
Volame 7B, Chapter 29, Pbaragraphs 290607 and 290608, , if the parties are divoreed prior to
the member’s receiving retired pay, the court order may (but is not required to) state a retired pay
as property award as an acceptable formula or as a percentage of a hypothetical retired pay
amount. We consider formulz and hypothetical awards to be types of percentage awards,

For 2 fixed dollar amount award, a monthly amount needs to be provided i the court
order. If a fixed dollar amount award s used, the former spouse would not be entitled to any of
the member’s retired pay cost of living adjustments (COLAS)."” Because of the significant effect
of COLAs over time, it is infrequent that an award is stated as a fixed dollar amount, The more
common method of expressing the fomer spouse’s award is as a percentage of the member’s
disposable retired pay, This has the benefit to the former spouse of increasing the amount of the

. former spouse’s award over time due toperiodic retired pay COLAs, '

All percentage awards are figured using a member’s disposable retired pay, which is a
member’s gross retired pay less zuthorized deductions.” The authorized deductions vary based
on the date of the parties’ divorce.? The principal deductions now include retired pay waived to
receive VA disability compensation, disability retired pay, and Survivor Benefit Plan (SBP)
premiums where the former spouse is elected as the former spause beneficiary. Since the United
- States Supreme Court has ruled that Congress authorized the division of only disposable retired

pay, not gross retired pay,? the regulstion provides that all percentage awards are to be

construed as a percentage of disposable retired pay.?!

mer spouse’s child support obligation), the entire award

is unenforceable. This type of award language does not meet the statutory requirement of & fixed
dollar amount or percentage. Also, tying a former spouse’s award to some other figure that is
subject to change, such as the SBP premium, renders the former spouse’s award indeterminate.
Indeterminate awards cannot be established in the retired pay system.

Ylousc §1408(2)(2)(C).
7 DaDFMR, Vol. 7B, Subparagrapk 299601.C. provides for automatic COL As only for awards expressed as a

percentage of disposable retired pay.
Fl0US.C. § 1408(a)(4)(amended 1986, 15900,

» DoDFMR, Vol. 7B, Paragraph 29070 provides a ist of the authorized deductions by divorce date.
“ Manseli v. Mansell, 490 1., 531,

* DoDFMR, Vol. 7B, Paragraph 2006015, D.

L



Similarly, set-offs 2gainst the former spouse’s award are not permitted.? Although the
award [anguage may be acceptable, if another provision of the court order requires that another
amount be set-off from the former spouse’s share,

spouse’s retired pay as property award. State courts have authority to divide military retired pay
only as set forth by the USE SPA% Thus, state court provisions not in accordance with the

USFSPA are unenforceabla.

There is no magic language required to ®XP1ess a percentage or fixed dollar award. All

the court order needs to say is the following:

Example 1: “The former Spouse is awarded percent [or dollars per month]

of the member’s disposable military retired pay.”

(Note: blanks in the examples represent numbers that must be provided to us in the court

order.)

B. Introduction to formula ang bypothetical retired pay awards,

Most of our proBIems with award language have arisen in cases where the parties were

divorced while the member was still performing military service. In these cases, the former
ward was indeterminate at time of divorce since the member has 10t yet refired. Since

spouse’s a

the parties did not know how much longer the member would i
divorce, a straight percentage award may not have been s
approach Cmer

A proposed regulation was issued in 1995 that allowed for (but did not require) the use of

formula and hypothetical retired pay awards to divide military retired pay when the parties were
i i i igible to receive retired pay.* Although this

these procedures below. In addition, we provide examples of acceptable award language below.

These examples are also set forth in our sample Military Retired Pay Division Order, which is
i i 4s Appendix A to Chapter 29 of the

2 DoDFMR, Vol. 78, Paragraphs 200610, 200903,
z Mansell, 490 1.8, as 581, illvstrates the geperat principal that state courts may deal with military retired pay only

in accordance with the provisions of the USFSPA.
* Former Spousa Payments From Retirec Pay, 60 Fed, Reg. 17507 (1995) (10 be codified a¢

_ 2CFRpt 63)(proposed Apr 5, 1995
= DoDFMR, Volume 7B, Faragraphs 290607 (formula awards) and 290608 {bypothetica! retired pay awards),

* DoDFMR, Volume 7B, Appendix A (Figure 1),



C. Formula awards,

A formula award is usually expressed in terms of a marita} fraction, where the numerator
covers the period of the parties’ marriage while the member was performing creditable military
service, and the denominator covers the member’s total period of creditable military service. The
former spouse’s award is usnally calculated by multiplying the marital fraction by % or 50%.
However, the parties can provide a different percentage. Since a formula award works out to a
percentage of disposable retired pay, we consider it to be a type of percentage award, and as such
it would automatically include a proportionate share of the member’s COLAs.?’

If the court order provides a variable that is incorrect, the parties need to get the variable
cotrected by the court. We cannot change a number specifically stated in the order. If a court
order provides a formula award and 2lso provides all the variables necessary to compute the
formula, we will complete the calculation as is using those variables provided in the order, If the
order provides a percentage award, and also states the formula the court used fo deterrnire the
percentage, we will set up the percentage as prowded in the order regardless of how the court

determined it.

The following comments pertain to cases where the court order uses a formida award that
requires us to provide a variable before completing the computation.

I. For members qualifying for an active duty retirement, the numerator of a marital
fraction is usually the total period of time from marriage to divorce or separation while the
member was performing creditable military service. If the court order requires us to compute a
formula award dividing an active duty retirement, then the court order must provide us with the
numerzator of the fraction, expressed in terms of whole months.?® If the numerator is expressed in
terms of years or days, we will convert it to months by rounding down to the nearest whole
month, and dropping any odd days or partial months. Failing to provide the number to be

used in the numerator will cause the court arder to be rejected.

We will supply the denominator in terms of whole months of creditable service for
multiplier purposes, and then work out the formula to determine the former spouse’s award as a
percentage of disposable retired pay. Wewill carry out all computations to six decimal places,
The following language is an example of an acceptable way to express an

Example 2.
active duty formula award:

“The former spouse is awarded a percentage of the member’s disposable military

refired pay, to he computed by multiplying % times a fraction, the numerator
of which is months of marriage during the member’s creditable military

service, divided by the member’s total number of months of creditable military

service.”

7 DoDFMR, Volume 7B, Subparagraph 290601.C.
*# DoDFMR, Volume 78, Subparagraph 290607.B.



For example, assume that the parties’ marriage lasted exactly 12 years (or 144 months)
during the member’s military setvice. If the parties have agreed to use 50% as the
percentage element of the formula, assume that the active duty formula award is “50%
times a fraction, the numerator of which is 144 months divided by the member’s total
number of months of creditable military service.” If the member serves for a total of 25
years (or 300 months) and then retires, then the former spouse would receive % x

{144/300) = 24.0000% of the members disposable retired pay.

2. If the court order provides a formula award to divide a reserve retitement, then the
court order must provide us with the sumerator of the marital fraction, expressed in terms of
reserve retirement points eamed during the marriage.™ For such orders, failing to provide the
numerator expressed as reserve points earned during the marriage will canse the court
order to be rejected. We will supply the member’s total reserve retirement points for the

denominator, and carry out the computation to six decimal places,

Example3. The following lenguage is an example of an acceptable way to exprass a

reserve retirement formula award.

“The former spouse is awarded 2 percentage of the member’s disposable military
retired pay, to be computed by multiplying % times a fraction, the numerator
of which is reserve retirement points earned during the period of the
marriage, divided by the member’s fotal number of reserve retirement points

earned,”

D. Hypothetical retired pay awards.

(1) Introduction. A hypothetical retired pay award (or hypothetical award) is an award
expressed as a percentage of a hypothetical retired pay amount that is different from the
metnber’s actual retired pay. If the court order uses a hypothetical award, it is usually figured as
if the member had retired on the date of separation or divorce. Some jurisdictions use
hypothetical awards fo divide military retired pay. A hypotheticel award does not give the
former spouse the benefit of any of the member’s pay increases due to promotions or increased
service time afler the divorce. Since a hypothetical award also works out to & percentage of
disposable retired pay, hypothetical awards are a type of percentage award, and as such would
automatically include a proportionate share of the member’s COLAs.

The basic method for computing m111ta1y retired pay is to multiply the member’s retired
pay base times the retired pay multiplier” The standerd retired pay multiplier is the product of
two and one-half percent (i, .025) times the member’s years of creditable service.”? For
example, the retired pay multiplier for an active duty member who serves 20 years will be 50%
(-025 x 20 = 50%); the retived pay multiplier for an active duty member who serves 25 years will

29
d.
% DoDFMR, Volume 7B, Subparagraph 290601.C.

3 DoDFMR, Vol. 7B, Paragtaph 030102,
32 1d. at Subparagraph 030102.D.



be 62.5% (025 x 25 = 62.5%) The years of creditable service for a reservist are compued by
dividing the reserve retirement points on which the award is to be based by 360.%

Additionally, for members who entered military Service on or after August 1, 1386, who
are under the age of 62, and who elect to participate in the CSB/REDUX retirement system, their
retired pay multiplier is reduced one percentage Poim for each fill year of service less than 30,
and 1/12% of one percent for each full month.*' Their retired pay is recomputed vsing the

standard multiplier when the member attains age 62.

For members entering military service before September 8, 1980, the retired pay base is
the member’s final basic pay. This figure would he determined by the pay table in effect st the
time of refirernent, and would be based on the member’s rank and years of service for pay
purposes.” For members enfering mililary service after September 7, 1980, the retired pay base
is the average of the member’s highest 36 months of basic pay.*® This is known as the high-3
amount. This will usually be the Jast 36 months prior to retirement. The retired pay computation
is rounded down to the next lower multiple of $1.%7 For example, $1,501.75 would be rounded

down to §1,501.

. A hypothetical retired pay amount is computed the same way as a member's actual
military retired pay, but based on variebles that apply to the member’s hypothetical retirement.
The necessary variables are shown as blanks in the following examples of acceptable award
language. The principal problem we find with hypothetical awards is that one or more of the
necessary variables for the hypothetical retired pay computation are often left out of the court
order. Therefors, to be able to compute a hypothetical award, these variables must be
provided to us in the applicable courtorder. Failure to do so will cause the court order to

be rejected because we cannot compute the award.

For members entering military service before September 8, 15980, the hypothetical retired
pay base is generally the member’s basic pay at the hypothetical retirement date. Parties can
obtain the basic pay amounts by looking at the military basic pay tables. Basic pay tables are
available at the DFAS Web site at www.dfas mil/militarypay/militarypaytables html, Attorneys
should be able to obtain the basic pay figure either from the member or from the applicable pay

table.

For members entering military service after September 7, 1980, the hypothetical retired
pay base would normally be the average of the member's highest 36 months of basic pay prier to
the hypothetical retirement date, This information is specific to each member. The pay
information can be obtained from either the member during discovery or from his pay center by
subpoena. The Garmishment Operations Directorate does not have access to this pay
information. Tt must be included in the court order dividing military retired pay.

14 at Subparagraph 010301 F.
¢

**1d. at Subparagraphs 036102.A through C.
14, at Subparagraph 030108.C.
*71d. at Subparagraph 03010%.A.



For members who elect to retire under the CSB/REDUX retirement systern, we will
compute the member’s hypothetical retired pay amount using the standard retired pay muitiplier,
and not the reduced CSB/REDUX multiplier, unless the court order directs us fo do otherwise,
Thus, the former spouse’s award will normally not be reduced as a result of the member’s
electing to receive a Career Status Bonus (CSB) and a reduced retired pay amount.

The hypothetical retired pay amount is a fictional computation, in that the member often
does not have the required 20 years of creditable service necessary to be eligible to receive
Tetired pay on the date his or her retired pay is divided. Hence, we are computing a retired pay

amount as if the member would have been eligible to retire on that date. .

Also, 2 member who retires with less than 20 years of creditable service may have a

reduction factor appled to his or her retired pay computation,** (This reduction factor is
completely different than CSB/REDUX factor listed ahove.) But the oy time we would apply a
reduction factor to the hypothetical retired pay calculation is if a reduction factor wes actually

used to compute the member's military retired pay. In that case, we would apply the same
reduction factor to both computations.

: (2} Example of a hypothetical retired pay caleulation. We will convert all awards ofa . .
percentage of a hypothetical retired pay amount into a percentage of the member’s actual
disposable retired pay according to the following method.

(a) First, we will calculate the hypothetical retired pay amount. Assume that the court
order awarded the former spouse 25% of the retired pay of an E-6 with a re#ired pay base of
$2,040 and with 18 years of service retiring on Jume 1, 1999. The member actually retires on

Jume 1, 2002. The member’s hypothetical retired pay multiplier would be computed as: .025 x
18 years of service = 45 (or 45%). His hypothetical retired pay would be .45 x $2,040 (retired

pay base) = $918.00.

(b) Next, unless the court order directs otherwise, we will apply retired pay cost-ofs
living-allowances (COLAs) to the hypothetical retired pay amount up to the member’s zctual
retirement date to find a “present value” of the hypothetical retired pay as of the member’s actual
retirement date. The addition of the COLAs does not result in the former spouse benefiting from
the member’s additional service time or promotions after the hypothetical retirement date. It
sirply provides the former spouse with the COLA amount he or she would have received had
the member actually become eligible to receive retired pay on the hypothetical retirement dase.**

In our example, the member would have been eligible for the following COLAs had he

retired on June 1, 1999*:

December 1, 1999  1.7% $918.00 x 1.017 = $933.00

3 1d. at Subparagraph 030110.4.
¥ 8ee DoD Report to Corgress Concerning Federa! Former Spouse Protection Laws, page 72, dated Septersber §,

2001, available at http://prhome.defense. govispouserev. html.
* See DoDFMR, Vol. 7B, Chapter 8, Subchapter 0804,
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December 1, 2000 3.5% 5933.00 x 1.035 = $965.00
December 1, 2001 2.6% §665.00 x 1.026 = $990.00.

Thus, if the member had retired on the hypothetical retirement date (June 1, 1999), his
hypothetical retired pay would have been worth $990.00 per month at the time he actually retired

on June 1, 2002,

(¢} We will then convert the former spouse’s award to a percentage of the member's
actual disposable retired pay by multiplying the percentage awarded the former spouse fimes a
fraction. The member’s hypothetical retired pay is the numerator of the frection, and the

member’s actual retired pay is the derominator.

In our example, assume that the member later retired on June 1, 2002, as an E-7 with
retired pay base of $3,200.40 and 23 years of creditable service. The member’s actual retired
pay multiplier would be .025 x 23 years= 575, His gross retired pay would be .575 x §3,200.40
= 81,840.00. The court order awarded the former spouse 25% of the retired pay of an E-6 with a
retired pay base of 82,040 and with 18 years of service retiring on June 1, 1999. However. the
former spouse’s actual award percentage would be: 25% times $990/81,840 = 13:4510%, We

would set up 13.4510% in the retired pay system.

While the percentage has been reduced from 25% to 13.4510%, the amount the former
- spouse would receive is the amount intended by the court. This is becanse the lower pereentage
-would be multiplied times the higher dollar amount of the member’s actual disposable retired
pay. For example, in this case assume that the member’s disposable retired pay is equal to his
gross retired pay. Twenty-five percent of $990 is $247, which equals 13.4510% of § 1,840, The
retired pay system would apply 13,4510% to the member’s actual disposable retired pay each
month to determine the amount the former spouse. receives. The former. spouse would
automatically receive a proportionate share of the member’s cost of living adjustments

(COLAs)."

For CSB/REDUX members, we would compute the former spouse’s initial percentage
using the member's reduced retired pay amount as the denominator of the fraction. We would
implement this percentage in the retired pay system effective through the month the member
attains age 62, We would also calculate the former spouse’s percentage using the retired pay
amount the member would have received had the member not elected CSB/REDUX. We would
also set this lower percentage up in the retired pay system effective on the first day of the month
after the member attains age 62, whichis also the effective date of the re-computation of the
member’s retired pay to the amount the member would have received had the member not

elected CSB/REDUX.*? This adjustment prevents the former spouse from receiving more than
the amount intended in the court order.

(3) Examples of active duty hypothetical awards, The following are examples of
acceptable active duty hypothetical awards.

*! See DoDFMR, Vol, 7B, Paragraph 290501.C,
** DoDFMR, Vol. 7B, Subparagraph 030111.B.



Example 4. The following language is acceptable for all active duty members,

regardless of service entry date.

“The former spouse is awarded % of the disposable military retired pay the member
would have received had the member retired with a retired pay base* of § {dollar amount)
and with years of creditable service on .

*The retired pay base is a base pay figure. As noted on page 9 above, the retired pay base
Is the final basic pay at retirement for members entering military service before September 8,
1980, and the “high-3" amount for member's entering military service on or after September 8,

1980,

Example 5. If a member entered military service before September 8, 1980, the
following language is also acceptable because we can determine the member’s retired pay base

_ by stmply looking at the pertinent military pay table.

“The former spouse is awarded % of the disposable military retired pay the member
would have received had the member retired with the rank of - and with S
years of creditable service on R

The court order may direct us to calculate a hypothetical retired pay amount using the pay
tables in effect at the time the member becomes eligible to receive military retired pay instead of
the pay table in effect at the time the court divides military retired pay. If this is the case, then
the court order dividing an active duty member's military retired pay must provide us with: 1)
the percentage awarded the former spouse, 2) the member’s rank to be used in the caleuiation,
and 3) the years of creditable service to be used in the calculation.

We will make the hypothetical retired pay calculation using the basic”pay ﬁguré from the
pay table in effect at the member’s retirement for the rank and years of service given in the court
order, regardless of whether the member entered military service before September 8, 1980, or

on or after September 8, 1980.

Example 6. The following langnage is an example of an acceptable active duty
hypothetical award based on the pay tables in effect at the member’s retirement.

“The former spouse is awarded " of the disposable military retired pay the member
would have received had the member retired on his actnal retirement date with the rank of
and with vears of creditable service,”
(4) Examples of reserve hypothetical awards. The following are examples of
acceptable reserve hypothetical awards.
Example 7. The following language is acceptable for all reserve members, regardless of

service entry date.

12



“The former spouse is awarded % of the disposable military retired pay the member
would have received had the member become eligible to receive military retired pay with a

retired pay base of $(dollar amount) and with reserve retirement points on
»

S0 acceptable for reservists who entered

Example 8. The fellowing language is al
nulitary service before September 8, 1980.

% of the disposable military retired pay the member

“The former spouse is awarded
receive retired pay on

wonld have received had the member become eligible to
, with the rank of ; with reserve retirement points, and
with years of service for hasfe pay purposes.”

If the court order directs us to calculate a hypothetical retired pay amount using pay
tables in effect at the time the member becomes eligible to recefve retired pay, the court order
must provide us with: 1) the percentage awarded the former spouse, 2) the member’s rank to be
used, 3) the reserve retirement points to be used, and 4) years of service for basic Pay purposes.

We will make the h}'pofhetical retired pay caleulation using the basic pay figure from the
pay tables in effect at the member’s retirement for the rank and years of service given in the
court order, regardless of whether the member entered military service before September 8,

1980, or on or after September 8, 1980.

Example 9. The following language is an example of an acceptable reserve hypothetical
award based on the pay tables in effect at the member’s becoming eligible to recejve militery

retired pay.

of the disposable military retired pay the member
come eligible to receive retired pay on the date he
s with reserve retirement

“The former spouse is awarded Yo
would have received had the member be
[or she] attained age 60, with the rank of
points, and with years of service for basic pay purposes.”

E. Examples of unaceeptable former spouse award langnage.

(1) “The former spouse is awarded one-half of the community interest in the member’s

military retired pay.”
ulate the community interest. Nor are we provided with

Here, we are not told how to cale
culation using either a formula or hypothetical

any of the variables necessary to make such a cal
retired pay award.



(2) “The former spouse is awarded one-half of the mermber’s military retirement that

vested during the time of the marriage.”

Military retired pay is a federal entitlement, which a member either qualifies for or does
not. [t does not vest in any way prior to the member’s retirement, As with the above example,
Wwe are not provided with any information as fo how to calculate the amotnt of the former

spouse’s award,

(3) “The former spouse is awarded one-half of the accrued value of the member's
military retirement benefits as of the date of the divorce.”
since military retired
tiring. Again, we are
the former spouse’s

This example is similar to example (2) above. As with example (2),
pay is a statutory entitlement, it has no acerued value prior to the member re
not provided with any information as to how to calculate the amount of

award.

of the member’s military retirement

(4) “The former spouse skall be entitled to 42%
2s of the date of the divorce,”

based on the amount he would have received had he retired

This appears to be intended as a hypothetical award, but it does not provide us with any
of the variables needed to calculate a hypothetical retired pay amount. Since we do not have
access to the member’s military service information, there is no practical way for ns to obtain the

needed information ourselves.

(5) “The former spouse is awarded a pottion of the member’s military retired pay

calculated according to the Bangs formula.”

Here, the court order presumes that we are familiar with that Sté-te’s laws and know wﬁat
the Bangs formula is. We are not able to research individual cases to resolve arbiguities in
court orders. Also, the court order does not provide vs with any of the necessary variables,

(6) “The former spouse is awarded an amount equal to 50% of the member’s disposable
retired pay less the amount of the Survivor Benefit Plan Premium.”

The amount of the former spouse’s award must be expressed either as a fixed dollar
amount or as & percentage of disposable retired pay, or as an acceptable formula or hypothetical
award. This award does not meet that requirement. However, if the court order awarded the
former spouse 50% of the member’s disposable retired pay, but then later in the order it stated
that the amount of the Survivor Benefit Plan (SBP) premium would be deducted from the former
spouse’s share, we could honor the case at 50%, The provision concerning the SBP premhum
would be unenforceable since Federal law provides that the SBP premium must be deducted

from the member’s retired pay. ¥

F. Correcting deficient awards.

10 US.C. § 1452(a)(1); DoDEMR, Vel. 7B, Paragraph 450601
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If we are not abie to determine the amount of the former spouse’s award: from the
information provided in the court order, the former spouse has two alternatives, One alternative
is for the former spouse to obtain a new court order clarifying the former spouse’s retirad pay as
property award by expressing it in an acceptable manner. The other alternative is for the former
spouse to provide us with any missing information by submitting a notarized agreement with the
required information signed by both the former spouse and member. % If the parties wish, they
may provide us with the fixed dollar amount or percentage of disposable retired pay the former
spouse is to receive. We are including our standard notarized agreement form as Appendix B of
this Instruction for that purpose, The parties may want to consult their attorneys before
executing any such agreement in liew of a clarifying order.

IV. ACKNOWLEDGEMENT.

This handout is prepared by the Garnishment Operations Directorate, Defense Finance
and Accounting Service, Cleveland Ceater. It may be freely circulated, but not altered without

permission. Revised January 29, 2012.

* DDFMR, Vol. 7B, Subparagraphs 2906072, and 250603.E.
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APPENDIX A

STATE OF COURT OF
COUNTY OF CASE No.
PETITIONER
MILITARY RETIRED PAY
DIVISION ORDER
RESPONDENT

THIS CAUSE CAME BEFORE THE UNDERSIGNED JUDGE UPON THE
PETITIONER/RESPONDENT’S CLAIMFOR A DISTRIBUTION OF THE _ :
RESPONDENT/PETITIONER’S MILITARY RETIRED PAY BENEFITS, THE COURT MAKES

THE FOLLOWING:

FINDINGS OF FACT:

1. The Petitioner’s Social Security Number is and current address is

The Respondent’s Social Security Number s and current address is

o

. Their marital status was terminated on
entered in

. This current order is entered incident to the aforementioned

3. The Parties were married on
purstiant to 2(n)
County, State of

order.

period of ten or more years during which time the

4. The parties were married for g
ed at least ten years of creditable military service.

Petitioner/Respondent perform

5. If the military member was op active duty af the time of this order, Respondent/Petitioner’s
rights under the Servicemembers’ Civil Relief Act, 50 US.C App. 501-548 and 560-591,
have been observed and honored.

6. This court has jurisdiction over the Respondent/Petitioner by reason of [choose those that

apply] (A) his or her residence, other than becanse of military assignment, in the territorial
Jurisdiction of the court, during the [divorce, dissolution, annulment, or legal separation]

i6



proceeding, (I*) his or her domicile in the territorial jurisdiction of the court during the
[divorce, dissolution, annulment, or legal separation] proceeding, or (C) his or her congent to

the jurisdiction of the court.

CONCLUSIONS OF LAW:

1. This court has jurisdiction over the subject matter of this action and the parties

hereto.

2. Petitioner/Respondent is entitled toa portion of Respondent/Petitioner’s United States
military retired pay as set forth herein.

IT IS THEREFORE ORDERED THAT;

{Choose and complete one of the following. Blanks in the examples répresent numbers that must
be provided to us in the court order. Please note that all awards expressed as a percentage of
disposable retired pay, including formula hypothetical awards, will automatically include a
proportionate share of the member's cost-o f-living adjustments (COLAs) unless this order states
otherwise. Also, hypothetical retired pay amounts will be adjusted for al] retired pay COLAS
from the hypothetical retirement date to the member's ectual retirement date, unless this order

states otherwise. ]

etired meraber] “The former spouse is awarded percent {or dollar amount per
P —_— P

month] of the member’s disposable military retired pay.”

[Active duty formula] “The former spouse is awarded a percentage of the member's

disposable military retired pay, to be computed by multiplying 50% times a fraction, the
numerator of which is months of marriage during the member’s creditable military

service, divided by the member’s total aumber of months of creditable military service,”

[Reservist formula] “The former spouse is awarded a percentage of the member's
disposable military retired pay, to be computed by multiplying 50% times a fraction, the
numerator of which is reserve refirement points earned during the period of the
marriage, divided by the member’s total number of reserve retirement points earned.”

[Active duty hypothetical calculated as of time of division, for all members regardless of service
entry date] “The former spouse is awarded % of the disposable military retired pay
the member would have received had the member retired with a retired pay base of
b and with years of creditable service on »

[Active duty hypothetical calculated as of time of division; may only be used for members
entering service before 9/1/80] “The former spouse is awarded % of the disposable
miljtary retired pay the member would have recejved had the member retired with the

rank of and with years of ereditable service on -



[Active duty hypothetical calculated as of member’s actual retirement date “The former spouse
is awarded %o of the disposable military retired pay the member would have recejved
had the member retired on his actval retirement date with the rank of and with

years of creditable service.”

[Reservist hypothetical calculated as of time of division, for all members regardless of service

entry date] “The former spouse is awarded  of the disposable military retired pay

the member would have received had the member become eligible to receive rmilitary

retired pay with a retired pay base of § and with reserve retirement points
»

on

[Reservist hypothetical calculated as of time of division: may only be used for members entering
service before 9/1/80] “The former spouse is awarded % of the disposable military
retired pay the member would have received had the member become eligible to receive
retired pay on , With the rank of , with reserve retirement
points, and with years of service for basic pay purpoeses.”

[Reservist hypothetical calculated as of the date the member becomes eligible to receive retired
pay] “The former spouse is awarded % of the disposable military retired pay the
member would have received had the member become eligible to receive retired pay on the
date he {or she] attained age 60, with the rank of , With reserve
retirement points, and with years of service for basic pay purposes.”

This day of , 200

JUDGE
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APPENDIX B

NOTARIZED STATEMENT OF THE PARTIES CLARIFYING
THE COURT ORDER DIVIDING MILITARY RETIRED PAY

WE, THE UNDERSIGNED, MUTUALLY AGREE TO DIVIDE THE MILITARY RETIRED
PAY, AS PROPERTY, IN THE FOLLOWING MANN ER. THIS AGREEMENT CLARIFIES

THE FINAL COURT ORDER ENTERED ON

DATE 0F COURT ORDER AND NAME/LOCATION OF Cotrt

THE FORMER SPOUSE, IS
ENTITLED TO RECEIVE:
NAME OF NONMILITARY SPOUSE
. % OF MEMBER’S DISPOSABLE MILITARY RETIRED
PAY.
PERC'ENI‘AGE

OR

S PAID MONTHLY FROM THE MEMBER’S

DISPOSABLE RETIRED PAY.

SPECIFIC AMDLNT

THE PARTIES ACKNOWLEDGE THAT THIS AGREEMENT IS IRREVOCABLE EXCEPT
BY SUBSEQUENT COURT ORDER. THEY ALSO AGREE THAT THE DEFENSE FINANCE
AND ACCOUNTING SERVICE (DFAS) WILL MAKE PAYMENTS DIRECTLY TO THE
FORMER SPOUSE FROM THE MEMBER’S DISPOSABLE RETIRED PAY., THE PARTYES
ALSO UNDERSTAND THAT COST OF LIVING INCREASES (COLAS) CAN ONLY BE
MADE ON AWARDS EXPRESSED AS A PERCENTAGE. COLAS CANNOT BE MADE ON

AWARDS EXPRESSED AS A SPECIFIC AMOUNT.

MEMBER FORMER SPOUSE

MEMBER’S SOCTAL SECURITY NUMBER:
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BEFORE ME APPEARED, AND SHOWING
FROOF OF IDENTIFICATION (BY DRIVER’S LICENSE/GOVERNMENT/MILITARY D)

AND SIGNED HIS/HER NAME AT THE PLACE INDICATED ABOVE,
SWORN BEFORE ME THIS DAY OF

NOTARY PUBLIC

'BEFORE ME APPEARED, AND SHOWING
PROOF OF IDENTIFICATION (BY DRIVER’S LICENSE/GOVERNMENT/MILITARY 1D)

AND SIGNED HIS/BER NAME AT THE PLACE INDICATED ABOVE.
SWORN BEFORE ME THIS DAY OF

NOTARY PUBLIC
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EXHIBIT 3

CASE LAW — CAIN V. CAIN




IN THE COURT OF APPEALS OF TENNESSEE
ATNASHVILLE
March 6, 2012 Session

GREGORY LEE CAINv. BONNIE JEAN (WHITE) CAIN

Direct Appeal from the Chancery Court for Montgomery County
No. DI-87-0057471  John H. Gasaway, III, Judge

No. M2011-00902-COA-R3-CV - Filed April 4, 2012

This appeal requires us to construe a provision of the parties’ 1987 divorce decree with
respect to the amount of Bonnie Jean White Cain’s (“Wife”) share of Gregory Lee Cain’s
(“Husband”) military retirement benefits. After thoroughly reviewing the record, we

- conclude that the trial court erred in interpreting the 1987 divorce decree. Accordingly, we
reverse and remand this matter to the trial court for further proceedings.

Tenn. R. App. P, 3 Appeal as of Right; Judgment of the Chancery Court Reversed
and Remanded

DAVIDR.FARMER, ], delivered the opinion of the Court, in which HOLLY M. KIRBY,J., and
J. STEVEN STAFFORD, ], joined.

H. Reid Poland, 111, Franklin, Tennessee, for the appellant, Gregory Lee Cain.
Jonathan E. Richardson, Nashville, Tennessee, for the appeliee, Bonnie Jean Cain,
MEMORANDUM OPINION!

The relevant facts in this matter are undisputed. Husband eatered active duty in the
United States Army in 1968. On July 15, 1970, the parties were married. After

'Rule 10 of the Rules of the Court of Appeals of Tenressee provides:

This Court, with the concurrence of all judges participating in the case, may affirm, reverse
or modify the actions of the trial court by memorandum opinion when a formal opinion
would have no precedential value. When a cese is decided by memorandum opinion it shall
be designated “MEMORANDUM OPINION™, shall not be published, and shall not be cited

or relied on for any reason in any unrelated case,



approximeately seventeen years of marriage, the parties were divorced by a Final Decree of
Divorce entered on December 21, 1987, The Final Decree provides, in pertinent part, that:

The Court is of the opinion thatthe Husband's military retirement benefits are
marital property and as such are subject to division by this Court. It is the
finding of the Court that the Wife is entitled to forty percent (40%) of the
Husband's military retirement benefits, which benefits shall be computed as of
October 1, 1987, The Wife shall not be entitled to any increase in the
Husband's military retirement benefits, which benefits are eamed by the
Husband following October 1, [987, as a result of the Husband's longevity
with the military, increase in rank or benefit otherwise actually earned by the
Husband; provided, however, that Wife shall share a like proportion in any
cost of living or similar adjustment as computed following the Husband's
retirement. Based upon twenty (20) years of active service and as computed
as of October, 1987, the Husband's gross military retirement pay is One
Thousand Two Hundred Sixty and 30/100 Dollars ($1,260.30) per month, with
a Federal tax deduction of One Hundred Fifty-One Dollars ($151.00) per
meonth, for a net pay of One Thousand One Hundred Nine and 30/100 Dollars
{$1,109.30). The Wife is therefore entitled to Four Hundred Forty-Three and
72/100 Dollars ($443.72) per month from the Husband's military retirement
benefits, plus forty percent (40%) of any cost of living or such other
adjustment to the Husband's retirement pay. The Wife's portion of the military
retirement benefit shall be paid by allotment, and the Husband shall execute
the necessary documents to effectuate the same.

The Final Decree was not appealed.

On April 1, 1993, after more than twenty four years of service, Husband retired from
the military. Subsequently, Husband became one hundred percent (100%)disabled and opted
to receive disability benefits from the Veterans Administration rather than retirement pay.
As a result of Husband's waiver of retirement benefits, Wife received significantly reduced
payments for a short pericd of time, and eventually stopped receiving payments altogether.’

*As previously explained by this Courtia Hillyer v. Hillyer, 59 S.W.3d 118 (Temn. Ct. App. 2001);

Federal law provided a mechanism by which 2 former spouse of a military retiree could
receive his or her share of the retirement pay directly from the military, An election to
receive disability benefits reduces the amount of retirement pay by the amount of the
disability payment, thereby automatically reducing the direct payment to the former spouse,

(continued...)



On January 10, 2003, Wife filed a petition for contempt alleging that Husband never
paid any of the cost of living adjustments as required under the Final Decree, and that
Husband impermissibly modified the trial court's division of marital property in the Final
Decree by opting to receive disability benefits. In response, although conceding that his
receipt of disability benefits was an impermissible modification of the Final Decree, Husband
argued that there was a mathematical error in the Final Decree regarding the amount of
Wife’s share of his monthiy retirement pay. Specifically, Husband argued that Wife's share
of his monthly retirement pay should bave been $377.16, and not $443.72, because only the
benefits that accrued during the parties’ seventeen year marriage were classified as marital
property’ On February 19, 2004, after conducting a hearing, the trial court corrected the
mathematical error in the Final Decree pursuant to Rule 60.0} of the Tennessee Rules of
Civil Procedure,’ ordered Husband to pay arrearages based on the corrected calculation, and

denied the petition for contempt.®

On March 19, 2004, Wife filed amotion to amend and to make additional findings of
fact. In support of her motion, Wife argued that she was entitled to “40% of [Husband’s]
retired pay, and that percentage should be taken and computed upon each year’s pay, for a
soldier of [Husband’s] rank with 20 years of service.” Further, Wife attached several
exhibits demonstrating the amount of arrearages Husband owed according to her
calculatiens, along with several military pay tables showing the basic pay someone with
Husband’s rank would receive if they retired during that given year. On March 15, 2011,
after protracted litigation, the trial court entered an order adopting the Wife’s proposed
findings and calculations in full, ordered the parties to calculate the amount of arrearages

¥...continued)
/. at 120 n 4 (internal citations omitted).

*The $377.16 amount is 17120, or eighty-five percent (85%), of $443.72.
“Rule 60.01 of the Tennessee Rules of Civil Procedure provides in part:

Clerical mistakes in judgments, otders or ather parts of the record, and errors therein arising
from oversight or omissions, may be corrected by the court at any time on its own initiative
or on motion of any party and after such notice, if any, as the court orders.

We note that while Husband states in his brief that the trial court made the correction pursuant to
Rule 60.02, our review of the record reveals otherwise. The trial court merely stated that it was making the
carrection pursuant to Rule 60. Although the trial court did not specifically cite to Rule 60.01, it is apparent
from the transcript of the hearing that the trial court relied upon Rule 60.01 to correct the mathematical error

in the Final Decree.

*Tudge James E. Walton entered the Fina! Decree in 1987. However, a different judge, Judge John
H. Gasaway, ITI, interpreted the Final Decree at issue on appeal.
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owed according to Wife’s methodology, and ordered Husband to pay all amounts owed
within a reasonable time. Husband timely filed a notice of appeat to this Court,

Discussion

The sole issue for our review, as restated, is whether the trial court erred in
interpreting the Final Decree to require that Wife's share of Husband’s military retirement
pay be calculated each year based upon the amount Husband would receive if he retired
during that year with twenty years of military service. Thus, our duty on appeal is imitzd to
construing the Final Decree. “The interpretation of a judgment is a question of law.” Pruix
v. Pruitt, 293 §.W.3d 537, 544 (Tenn. Ct. App. 2008) (citation omitted). Courts construe
judgments like any other written instrument, Blve Cross-Blue Shield af Tennessee v, Eddins,
516 8.W.2d 76, 78 (Tenn. 1974) (citation omitted). The determinative factor is the intent of
the rendering court as discerned from all parts of the judgment. Jd. Furthermore, a judgment
should be construed so as to give “forcs and effect to every word of it, if possible, and make
its several parts consistent, effective and reasonable.” /4.

, On appeal, Husband argues that the Final Decree clearly provides that Wife’s share

of his military retirement pay is limited to the benefits that accrued during the parties’
seventeen year marriage, and should be calculated as if he retired on October 1,1987. On
the other hand, Wife argues that her share of Husband’s military retirement pay under the
Final Decree is calculated each year based upon the amount Husband would receive if he
retired during that year having served twenty years in the military.

‘We begin by noting that the Fizal Decree provides that “Wife is entitled to forty
percent (40%) of the Husband's military retirement benefits, which benefits shall be
computed as of October I, 1987." The trial court, however, adopted Wife’s position that her
share of Husband’s military retirement pay was to be calculated each year based upon the
amount Husband would receive if he retired during that year after serving twenty years in the
military. After reviewing the plain language of the Final Decree, we cannot agree with the
trial court’s construction requiring a yearly determination of the amount of Wife's share. The
Final Decree clearly states that Husband’s retirement pay “shall be computed as of October
1, 1987, resulting in liquidated net amount of $1,109.30 per month, from which Wife
receives her monthly share, Therefore, the trial court erred in interpreting the Final Decree
to award Wife a perpetually increasing share of Husband’s military retirement pay.*

Morzover, the trial court construed the Final Decree to allow Wife to benefit from

“The only increase Wife is entitled to under the Final Decree is forty percent (40%) of any cost of
living adjustment to Husband’s retirement pay.
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twenty years of Husband’s service in the military, As mentioned above, the parties were
married for approximately seventeen years. The reason the Final Decree caleulates
retirement pay based on twenty years of service is due to the fact that, at the time of the
divorce, Husband had yet to complete the requisite twenty years of service in order for his
pension to vest. During the marriage, however, Husband onlyaccrued seventeen years worth
of his military retirement benefits. It iswell settled that only military retirement benefits that
accrued during the marriage are considered marital property. Tenn, Code Ann. §
36-4-121(b)(1)(A) (“during the course of the marriage up to the date of the final divorce
hearing”); Tenn, Code Ann. § 36-4-121(b)(1)B) (“accrued during the period of the
marniage”); Snodgrass v. Snodgrass, 295 S.W.3d 240,247-49 (Tenn. 2009); Cohenv. Cohen,
937 5.W.2d 823, 830 (Tenn. 1996); Kendrick v. Kendrick, 902 S.W.2d 918, 926 (Tenn. Ct.
App. 1994) (“[Olnly pension rights accruing during the marriage will be considered marita!
property.”). Thus, only seventeen out of the twenty years, or eighty-five percent (85%), of
Husband’s retirement pay wes marital property, Wife's forty percent (40%) share was
intended to come out of this 85% marital property portion of Husband’s retirement pay.

Accerdingly, the trial court erred in interpreting Wife’s share to include military retirement

benefits that did not accrue during the parties® marriage.
Conclusion

For the foregoing reasons, we reverse and remand this matter to the trial court to
calculate all amounts owed, including those for cost of living adjustments, consistent with
this Opinion. Husband shall be credited with such amounts he has paid thus far, Costs of
this appeal are taxed to the Appellee, Bonnie Jean White Cain, for which execution may

- issue if necessary.

DAVID R. FARMER, JUDGE



EXHIBIT 4

MILITARY QUALIFYING COURT ORDER NAVY ACTIVE
USING HYPOTHETICAL FORMULA AWARD



IN THE CIRCUIT COURT OF SHELBY COUNTY, TENNESSEE
FOR THE THIRTIETH JUDICIAL DISTRICT AT MEMPHIS

WENDY JANE SLOAT,

Current married name: OLSEN

Piaintiff,
V. No.:  CT-003523.05

Div, ViII

WESLEY BRIAN SLOAT,

Defendant.

MILITARY QUALIFYING cou RT ORDER
NAVY ACTiVE

IT IS HEREBY ORDERED AS FOLLOWS:

1 Acknowledgment:

The parties acknowledge that Wesley Brian Sloat i currently earning a military retiremant
benefit based on his service in the United States Navy. The parties further agree that his Former
Spouse, Wendy Jans {Sloat) Olsen, has an interest in such military retirement benefits, and shail raceive
from Wesley Brian Sloat’s gross disposable military retired Pay an amount as set forth balaw,

2 Continued Cooperation of the Parties:

The Member (as defined in paragraph 3 herein) agrees to cooperate with the Former Spouse to
prepare an application for direct payment to the Former Spouse {as defined in paragraph 4 herein) from
the Member's retired or retainer Pay pursuant to 10 US.C. Section 1408. The Member agrees to
execute all documents that the United States Milltary may require to certify that the gross d_isposah!e
military retired pay can be provided to the Former Spouse. The Former Spouse agrees to notiy Defense

Finance and AcCounting Services ("DFAS") about any thanges in the Military Qualifying Court Order or



the order affecting these provisiens of it, or in the eligibility of any recipient receiving benefits pursuant

to lt.
3. Member Information:
The “Member” 25 referred to herein s WESLEY BRIAN SLOAT
Address: 7551 Lindberg Drive
Alexandria, VA 22306
4, Former Spouse Information:

The “Former Spouse” as referrad ta herain is WENDY JANE {SLOAT} OLSEN

Address: 2321 Huntland Hills Road
Cookevilla, TN 3850

5. Duratlon of Marrfage Acknowledgment:

The Member and the Former Spouse acknowledge that they have been married for a pericd of

more than ten {10) years during which time the Member performed more than ten (10} 'years of

creditable military service. The parties were married from July 26, 1986 to February 01, 2006. The

Member performed creditable military service from January 02, 1991 to February 01, 2006.

b. Assignment of Benefits:

The Court assigns to the Former Speuse an interest in the Membear's gross disposabie mifitary

retired pay. The Former Spouse s entitled to a direct payment in the amount specified below and shalj

receive payments concurrent with the Member.

7. Observance of Member's Rights Under the Servicemembers’ Civll Reljof Act ("SCRA"):

The VMember‘s rights under SCRA {10 U.S.cC. 50 App.501 et seq.] were observed by the Court as

evidenced by his prasence at tha proceedings and the presence of his legal counsel at the proceedings.

8. USFSPA Jurisdiction (10 U 5.c. 1408{c)(4):

The Member and Formar Spouse intend that this Order qualify under the USFSPA, 10 Us.C.

Section 1408 and following. The jurisdictiona! requirements of 10 U.5.C. Section 1408 have besn

complied with, and this Order has not been amended, sUperseded, or sat aside by any subsequent

order, This Court has the authority to divide military retirsd Pay under the LISFSPA’s jurisdictionat
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requirerent since the Member consents to the jurisdiction of this Court. A provisions shall be

construed and modifiad to the extent necessary in order to qualify as a Military Qualifying Court Order

9, Amount of Benefits to be pajd to the Former Spouse:

This Order hereby awards to the Fermer Spouse an amount equal to fifty percant {50%) of the

disposahle military retired pay the Member would have received had the Member retired with a retired

pay base of five thousand nine hundred fourteen dollars and twenty-seven cents {$5,914.27} and with

fifteen (15) years and one (1} manth of creditable servica as of February 01, 2008 {entry date of #inal

Decree), as ardered in parties’ Marital Dissolution Agreement filed on January 19, 2006.

in addition to the above, the Former Spouse shall not receive a propertionate share of any post-

retirement cost of Iiving adjustments (“COLA*} made to the Member's benefits on or after the date of

his retirement,

10.  Survivor Benefit Plan (“SBP”) Protection for Former Spouse:

There is no election for Survivar Benefit Plan (“SBP") Protection for the Former Spouse under

this Order, Thus, no S8F coverage shall be provided under the terms of this Order.

11. Duration of Payments:
The monthly payments set forth under Section 8 shall commerce to the Former Spouse as sgon

as administratively feasfble following the commencement of Member's Eross dlsposabfe retired pay and

shali cease at the Member’s death, and te the extent permitted under the law, irrespective of the future

marital status of efther of them,

12, Overpayments:

The Former Spouse agrees that any future overpayments to her are recoverable and subjact to

involuntary collection from her astate,



13, Merger of Benefits and Indemnification:

another pension so as to cause a limitation in the amount of the gross disposable retired pay in which

the Member has a vested Interest and thereby causing a limitation of the Former Spouse’s manthly

Payments as set forth above. Ifthe Member bacomes employed and has hig military pension merged, or

such employment or other conditlon causes a merger of any portion of the Member's disposable

military retired pay, the Member will pay tothe Former Spouse directly the monthly amount provided in

Section 9, under the same terms and conditions as if those payments were Mmade pursuant to the terms

of this Order divectly from DFAS.

14. Direct Payment By Member:

payments. This includes any amounts received by the Member in ffeu of disposable retired pay,

Including but not limited to, any amounts waived by Member in order to receive Veterans

Administration {j.e. disability} benefits or any amounts received by Member 25 2 result of an early-out

provision, such as Voluntary Separation Incentive {*v§1”) pay or Special Separation Banefit (“S58”}.

15. Actlans by Member:

if Member takes any action that prevents, decreases, or fimits the collection by Former Spouse

of the sums to be paid hereunder, he shall make payments to Former Spouse directly in an amount

sufficient to neutralize, as to Formear Spouse, the effects of the actions taken by Member.



16. Submission of Information:

The parties acknowledge that the following items must be sent by the Former Spcuse to DFAS-
Cleveland Site, DFAS-HGA/CL, located at P.0. Boy 998002, Cleveland, Ohig 44199-8002. The Mamber
agrees ta provide any of this infarmation to the Former Spouse at the Former Spouse’s request and to
make ali necessary efforts to obtain any ofthis information that the Former Spouse is unable to obtain,

a} A copy of this military QDRG that divides retired disposable pay and any decree that

approves this Order certified within ninety (90} days immediately preceding its servica
on the applirable military pay center for the United States Naﬁ.

b) A completed DD2293 form,

17. Continued Jurisdiction:

Jurisdietion to enter such further orders that are just, aquitable and necessary to enforce, secure ang
sustain the benefits awarded to the Former Spouse, in the event the Member and/or the DFAS fail to
compl# with any or all of the provisions contajned herein. Such further orders may alsg Include, but nat
be limited to, nune Pro tunc orders or arders that “recharacterize” the benefits awarded under the

military to apply to benefits earned by the Member unger another plan, as applicable, or arders that

award spousal or child Support, to the extent hecessary to carry gut tha Intentions and provisions of this

18, Taxes:

The Former Spouse shall be liable for any federal, state or jocal Inceme taxes associated with her

assigned share of the disposable military retirad pay.



19, Discovery:
The Member hereby waives any privacy or other rights as may be required for Former Spouse to

obtaln information reiating to Member's date and time of retiremant, last unit assignment, final rank,

grade and pay, present or past retired pay, or ather such information as may be required to enforca the

award made hereln, or required to revise this Order so asto make it enforceabla,

20, Notice of Pending Retirement:

The Member shall be required to notify the Former Spouse, In writing, within thirty (30) days

prior to his actuai date of retirement. Such notice shalf indicate his intentions to retire and his elected

benefit commencement date. The notice shal! be sent via regular, first ciass mail. For this purpose, the

Former Spouse shall notify the Member of any changes in her mailing address.

21 Delayed Ratirement:

In the event the Member slects to defay his effective date of retirement beyond the date on

which he could commence his maonthly retired Pay, and later receives retroactive payments upon his

actual benefit commencement date that are attributable to the six (6} year retroactive limitation

interval, the Former Spouse shall ba entitled to a “pro-rata* share of such retroactive payments basad

on the provisions set forth above defining her assigned share of the Member's retired pay. If, for any

reason, the DFAS does not make the required ratroactive payments to Former Spouse in accordance

with the provisions contained herein, then Member shall be required to make direct payments to

Former Spouse as he receives such retroactive payments in order to carry out the terms of this Order.



22. Additional Awards:

For the purposes of Interpreting this Court’s Intention in making the division set out in this

Order, “military retirement” includes gross disposable retired Pay paid or to which Member would be

entitled for longevity of active duty and/or reseprve tomponent military service and alf payments paid or

payatle under the provisions of Title 38 or Chapter 61 of Title 10 of the United States Code, before any

statutory, regulatory, or elective deductions are applied. For purposes of calculating the Former

Spouse’s share of the benefits awarded to her by the Caurt, the marita} property interest of the Formar

Spouse sha!! also include a pro-rata share of all amaunts the Member actually or constructively wajves

or farfeits in any manner and for any reason or purpose, including, but not limited to, any waiver made

in order to qualify for Veterans Administration or disabillty benefits, It also includes a pro-rata share of

any sum taken by Member in fiey of or in addition to his disposable retireq pay, including, but not

fimited to, exit bonuses, voluntary separation incentive pay (VSI), special separation benefit (SBB), or any

other form of retirement benefits attributabie to separation from military service, Such pro-rata share

shall be based on the same formula,

2nd provisions set forth in section 14 above.

IT IS 50 ORDERED:

JUDGE

Date



Approved as to Form:

Wendy Jane (Sloat) Olsen, Former Spouse

Wesley Brian Sloat, Member

Jennifer S, Kiesewetter (#020161)
Special Counsel
KIESEWETTER LAW FIRM, PLLC
5050 Paplar Avenue, Suite 1712
Memphis, TN 38157

1 901.308.6485
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LYNN ANNE COZART,

Defendant/Appellee.
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STATEMENT OF THE ISSUES
PRESENTED FOR REVIEW

Appellee, Lynn Anne Cozart, files this, herresponse tothe issues presented

for review, as follows:

Hi

THE TRIAL COURT DIDNOTERRINITS ENTRY OF THE FINAL DECREE
OF DIVORCE ON SEPTEMBER 3, 1998, WHICH DIVIDED THE
HUSBAND'S DEFERRED COMPENSATION FROM NATIONWIDE
INSURANCE COMPANY AND THE EXTENDED EARNINGS BENEFITS,
ALSO KNOWN AS THE VALUE OF THE BUSINESS, AND IN DEFERRING
SAME TO THE TIME OF “DRAW DOWN?".

THE TRIAL COURT DID NOT ERR IN THE AWARDS TO THE WIFE NOR
LEAVE THE HUSBAND WITH INSUFFICIENT FUNDS ON WHICH TO

LIVE.

A.  THE TRIAL COURT DIiD NOT ERR IN REQUIRING HUSBAND TO
PAY $425.00 PER MONTH FOR THIRTY (30) MONTHS IN
REHABILITATIVE ALIMONY TO THE WIFE.

B. THE COURT DID NOT ERR IN REQUIRING THE HUSBAND TO
PURCHASE THE WIFE AN AUTOMOBILE AT HIS COST.

THERE WAS NO THIRD ISSUE ON APPEAL BY APPELLANT.

THE TRIAL COURT DID NOT ERR IN DENYING THE HUSBAND THE
RIGHT TO BORROW AGAINST CASH VALUE OF HIS LIFE INSURANCE

POLICIES.

THE COURT MADE A PROPER AND EQUITABLE DIVISION OF THE
ASSETS UNDER THE CIRCUMSTANCES.



STATEMENT OF THE CASE

This is a divorce case filed by James R. Cozart for an absolute divorce from
his wife, Lynn Anne Cozart. Lynn Anne Cozart answered the Complaint for
Divorce and filed a Counter-Complaint for Divorce. The Husband entered a
stipulation admitting grounds of adultery for said divorce.

There were two (2) children born of the marriage, ages 11 and 7 at the time
of the divorce. The parties married October 15, 1982 and separated on or about
October 31, 1996.

This case was tried in the Circuit Court of Shelby County, Tennessee, before
the Honorable James F. Russeil on July 8 and 9, 19988, and the parties were
divorced by Final Decree of Divorce entered on September 3, 1998,

This case comes before the Court of Appeals on appeal by James R.
Cozart, and response by Lynn Anne Cozart. The case is on appeal as of right
pursuant to Tennessee Rules of Appellate Procedure 4.

During their marriage, the parties accumulated certain marital property,
including a marital home, a business, some investments, two (2) automobiles, and

various items of furniture and furnishings.



STATEMENT OF THE FACTS

The parties were married on October 15, 1982 and eventually separated on
October 31, 1996, a marriage of sixteen (16) years (TR Vol.1, p.6; TR Vol 4, p.
251). Two (2) children were born of this marriage, namely Jessica Anne Cozart,
age 11, born May 29, 1987, and Kendall Mary Cozart, age 7, born March 31, 1891
(TR Vol.1, p.3; TR Vol 4, p.251). This is the third (3") marriage for James R. Cozart
and the second (2" ﬁarriage for Lynn Anne Cozart (TR Vol.1, p.B; TR Vol.4,
p.251).

On February 18, 1997, Appellant, James R. Cozart, filed a Complaint for
Divorce against his wife, Lynn Anne Cozart (TR Vol.1, p.2). Appellee, Lynn Anne
Cozart, then filed an Answer and Counter-Complaint for Divorce on March 12,1997
(TR Vol.1, p.6). Appeliant, James R. Cozart, stipulated to grounds of adultery and
said Stipulation was filed on April 1, 1998 (TR Vol.1, p.34).

At the time the divorce was granted on September 3, 1998, James R. Cozart,
was fifty-five (55) years old and Lynn Anne Cozart, was forty-one (41) years old (TR
Vol 1, p.2; TR Vol.4, p.251). The health of James R. Cozart is basically good
except that he is diabetic which limits his ability to obtain additional life insurance
coverage, other than what is provided by his employer, Nationwide Insurance

- Company (TR Vol.4, p.251). The health of Lynn Anne Cozart, is good (TR Vol .4,
p.251).
Appellant, James R. Cozart, has a college degree and the Appellee, Lynn

Anne Cozart, has a high school diploma, with some college hours (TR Vol .4, p.251).



At the time of the entry of the Final Decree, Appellee, Lynn Anne Cozart, was
enrolled in a special degree program at Crichton College (TR Vol.4, p.251, 252).

The parties own real property located at 1113 Colonial Road, Memphis,
Sheiby County, Tennessee. Said property was acquired shortly after the parties
moved to Memphis in the spring of 1983 (TR Vol 4, p.252). The fair market value
of the marital residence, $68,500, was agreed upon by the parties and is reflected
in Trial Exhibit 2. The mortgage on the house at the time of trial was $41,015,
leaving an undisputed equity of $27.485 (TR Vol.4, p.252). Said marital asset was
awarded to Lynn Anne Cozart.

During the course of the marriage, the parties accumulated various
household furniture and furnishings which the parties divided to their mutual
satisfaction, however, the value of said items is listed in the Trial Affidavits
submitted to the lower court (Trial Exhibits 7, 12).  Appellant, James R. Cozart,
received personal property appraised at $8,590.50, and the Appellee, Lynn Anne
Cozart, received personal property appraised at $6,867 (TR Vol.4, p.254). F urther,
Appellant, James R. Cozart, has a Nationwide IRA valued at 837,174, and Appellee,
Lynn Anne Cozart, has a 401K plan through her empioyment with Behavior
Technology valued at $1,640 (TR Vol.4, p.255). Additionally, the Appellant, James
R. Cozart, has a life insurance policy with his employer, Nationwide Insurance Co.,
in the face amount of $123,940 with a cash surrender value of approximately
$11,818 (Trial Exhibit 6). Additionally, there is $20,000 life insurance coverage
through Nationwide which is a term policy and has no cash surrender value (TR
Vol4, p.256). Appellee, Lynn Anne Cozart, has a life insurance policy through
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Nationwide Insurance Company in the face amount of $59,536 with a cash
surrender value of $8,536 (TR Vol.4, p.256).

In 1983, shortly after the parties married, they moved to Memphis,
Tennessee, at which time the Appellant, James R. Cozart, learned of the
opportunity to become a Nationwide Insurance agent and began the Cozart
Insurance Agency. Appellee, Lynn Anne Cozant, became partially licensed as an
insurance agent and has devoted her full time, probably plus some, to the
development of this business (TR Vol.4, p.258).

During their move to Memphis, the parties lost all of their personal
belongings through theft and were paid approximately $25,000 in insurance
proceeds for that loss. They used said money and the severance money from Mr.
Cozart's former employer, fo live on while building the Cozart Insurance Agency (TR
Vol.4, p.258, 259). In preparation for the divorce, to which Mrs. Cozart had no
knowledge, Mr. Cozart required Mrs. Cozart to quit working at the agency and
demanded that she obtain a job elsewhere ( TR Vol. 3, p.150). Mrs. Cozart did so
at his request, not realizing that a divorce was imminent. Further, prior to the
divorce, Appellant, James R. Cozart, purchased a brand new vehicle. The
testimony given at trial was that the parties agreed each of them would receive a
newvehicle. However, Appellant, James R. Cozart, planned and bought his vehicle
prior to the filing of the divorce, leaving his Appellee/wife and their two (2) children
with an extremely old and run-down vehicle with high mileage and no working air

conditioning (TR Vol.3, p.147-150).



Inthe course of running, owning and operating the Cozart Insurance Agency,
there were two (2) benefits accruing to the owners of said business. The first
benefit, Extended Earnings Benefits, that Nationwide Insurance offers to its
agents, determines the value of the agency at the time the agent decides to leave
the agency, dies, or becomes disabled, or wants to terminate the business. This is
done by Nationwide to make it clear that the book of business of the agency
belongs to Nationwide Insurance and not to the agent (TR Vol.4, p.259). The
Extended Earnings Benefits, or value of the business, has been setby Nationwide
Insurance Company. The parties agreed and stipulated at trial that the value of the
business, as set by Nationwide, was $154,830 (TR Vol .4, p.259, 260; Trial Exhibits
8, 12).

The other compensation or benefit provided by Nationwide and earned
through the Cozart Insurance Agency is referred to as the Deferred Compensation
Plan. This Plan is similar to a pension plan. At the agent's age of sixty-five (65),
the Deferred Compensation Plan had a present value of $134,423. [f this Plan
was paid out at Appellant’s current age, which was fifty-five (55) at the time of trial,
the Plan would be valued at $99,770, based on the formula developed by
Nationwide administrators (TR Vol .4, p.260).

Both parties agreed and stipulated at trial that the Appeliee, Lynn Anne
Cozart, should be entitled to fifty percent (50%) of each of these benefits, the
Extended Earnings Benefits (value of the business) which, at the time of trial, was

$154,830.00 and Mrs. Cozart was entitled to $77,415 of those benefits and the



Deferred Compensation Plan which, at the time of trial, was $99,770 and Mrs.
Cozart was entitled to $39,885.

The lower court ordered that the Airstream trailer, which the parties agreed
had a value of $3,000, be sold and said sum be used for repairs on the marital
house. To date, said trailer has not been sold and no repairs have been completed.

The lower court further ordered that the Nationwide IRA in the amount of
$37,174, shall be divided equally between the parties pursuant to a Qualified
Domestic Relations Order (hereinafter “QDRO"), which has not been completed at
this time.

Additionally, the lower court ordered that Appeliee, Lynn Anne Cozart, should
retain ownership of her 401K funds through her employer and that the Credit Union
account of approximately $1,500, should be awarded to Appeliee, Lynn Anne
Cozart. The Credit Union account has not been paid to Appellee as of the time of
this appeal.

Visitation and custody were not an issue at trial and the Appellee, Lynn Anne
Cozart, was awarded custody of the two (2) minor children, and the Appellant,
James R. Cozart, received liberal and reasonable visitation with the two (2) miror
children (TR Vol. 4, p. 262).

The lower court tock note that the Appellant, James R, Cozart, purchased a
reiatively new vehicle shortly before the parties’ separation and that, all things being
equal, the court would order the parties simply exchange vehicles, however, the
court also considered that a pick-up truck may not be suitable for the Appellee and

the two (2) minor children. Therefore, it was ordered that within thirty (30) days of
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the entry of the Final Decree, the Appellant, James R. Cozart, was to make
arrangements for Appellee, Lynn Anne Cozar, to have a new vehicle in the
suggested form of a mini-van. Said vehicle was to be furnished at no cost to
Appellee, by the family business, the Cozart Insurance Agency (TR Vol. 4, p.266-
267).

The Appellee, Lynn Anne Cozart, was further awarded rehabilitative alimony
in the amount of $425 per month for a period of thirty (30) months beginning August
1, 1898, so she could return to school and obtain her college degree (TR Vol .4,
p.269). Said alimony did not begin until October 1, 1998, due to numerous motions
of the Appellant to alter or amend the ruling of the Court.

Appellant, James R. Cozar, due to his unilateral desire to leave the
marriage, was aiso ordered to pay one-half (14) of the Appellee's attorney fees to
Lee Ann Pafford Dobson, the amount awarded being $3,668.48 (TR Vol.1, p.86;

Final Decree),



ARGUMENT

Appellee, Lynn Anne Cozart, would respond to Appellant's issues as follows:
i THE TRIAL COURT DIDNOTERRIN ITS ENTRY OF THE FINAL DECREE

OF DIVORCE ON SEPTEMBER 3, 1998, WHICH DIVIDED THE

HUSBAND'S DEFERRED COMPENSATION FROM NATIONWIDE

INSURANCE COMPANY AND THE EXTENDED EARNINGS BENEFITS,

ALSO KNOWN AS THE VALUE OF THE BUSINESS, AND IN DEFERRING

SAME TO THE TIME OF “DRAW DOWN?",

The parties agree, according to T.C.A. 36-4-121(b)(1)(A), the property is to
be valued as of the date, as near as reasonably possible, to the date of the final
divorce hearing date. There has never been any dispute during this case about the
amount owed to Appellee, Lynn Anne Cozart, from the both the Extended
Earnings Benefits and the Deferred Compensation Plan. The problem has
consistently been in determining how Appellant, James R. Cozart, would pay to Mrs.
Cozart her one-half (J%) interest in these “accounts”. Mr. Cozart testified that he was
unable to pay Mrs. Cozart in monthly installments due to his other financial
obligations and the trial court agreed with Mr. Cozart. 1t is apparent from the trial
court's ruling that the court attempted to give Mr. Cozart a “break’ in delaying
payment of Mrs. Cozart's one-half (14) interest in the agency until the time of “draw
down” by Mr. Cozart. Appellant, Mr. Cozart is asking this Court to affix one-half (¥4)
of the present day value in those accounts and be able to hold those for, as he
states, some “ten (10) to twenty (20) years” after disbanding the agency and be
allowed to keep Appellee, Lynn Cozart's interest in the Extended Earnings

Benefits and Deferred Compensation accounts, without any interest accumulating

on same or without any benefits accruing.
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The Trial Court, in attempting to reconcile these opposite apinions, found that
these plans did not come under the protection of T.C.A. 36-4-121(b){(1)(A) and

instead, held that

"Mrs. Cozart clearly made a substantial, if not equal, contribution to
the development of that business. As to both the Extended Earnings
Benefits and the security compensation plan, (known as the
Deferred Compensation Plan) each is to be divided one half to Mrs.
Cozart and one half to Mr. Cozart. There will be no requirement of a
periodic payment. The Court cannot order Mr. Cozart to pay what he
does not have to give.”

“Because Mrs. Cozart will not receive anything until Mr. Cozart is
entitled to draw down those benefits, and because, as o value, she
may run the risk of decrease or she may enjoy the benefit of an
increase, therefore, the Court orders that she shall receive her 50
percent as to value as to each of those amounts as they may exist at
the time of the drawdown, whenever that may be.” [emphasis added,
TR Vol.4, p.267-269)

The Final Decree further requires that this is to be accomplished through a
QDRO, however, counsel has since learned that this cannot be accomplished
through this means. The case before this Court does not present an evaluation
issue. This case presents a payment issue. We referred the lower court to the
case of Brock v. Brock, 941 S.W. 2d 896, (Tenn. App. 1996), which clearly states
that property is to be valued as of a date as near as reasonably possible to the final
divorce hearing date. Id. at 902. Brock also addresses “buy out’ options. The facts
i_n Brock involved a closely held family corporation which was marital property.
Chancellor Howard N. Peoples ordered the stock of the family corporation divided
50% to the husband and 50% to the wife. At trial, the husband was insistent upon

maintaining contro! of all the shares of stock and the Chancellor could not find a
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way to allow the husband to keep control of all the stock, as husband did not
possess other liquid assets to offset wife's interest in stock, and still divide the
marital property in an equitable manner. He awarded the wife 50% of the stock,
however, he gave the husband the “option” of purchasing said stock from the wife
within sixty (60) days of the hearing at $15 per share, the price at which the stock
was trading on the date of the divorce. The husband appealed, disputing, among
other things, the price of the per-share buy out. The Court of Appeais stated that
there was no error in fixing the price of $15 per share as the “option” was granted
as an accommodation to the husband.

“Equity did not require the trial court to grant husband an option

of any kind. There was no reason to deprive wife of this very

valuable asset except on the fairest of terms to her.”

Id. at 803. The Appeals Court went on to remark that

“The trial court’s judgment would have been fair and equitable
even in the absence of an option.”

Id. at 903,

The Brock case appears to be directly on point with the case at bar, wherein

a family business is to be divided and Mr. Cozart refuses to pay Mrs. Cozart cne
half of said business and Mr. Cozart does not possess other liquid assets to offset
Mrs. Cozart's interest in the agency. The trial court found that Mr. Cozart could not
make installment payments and, therefore, ordered an “option” where payment
would be at the time of draw down and Mrs. Cozart would have no choice but to
assume the risk of decrease or enjoy the benefit of an increase. Mrs. Cozart would

then be entitled to one half of the value of the agency at that time, which could be
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more than $77,415 or less than that amount. The Court ruled that the assets were
not vested and could not be divided at this time (TR Vol.5, p.40) and, therefore,
fashioned an “option” and now, Mr. Cozart is disputing the “option” given to him.
We believe the Final Decree should be amended to award Mrs. Cozart a judgment
against Mr. Cozart in the amount of $77, 415.00, plus post-judgment interest until
said sum is paid in full.

Astothe security compensation plan, (Deferred Compensation Plan), there
was once again absolutely no dispute at trial that the amount owed to Appellee,
Lynn Cozart, was $49,885, however, we have a similar problem in that a QDRO
cannot be entered in order to divide this asset. Once again, we are left with the
option of either rendering a judgment against Mr. Cozart for same, which the court
found untenable, or, as the trial court ruled, to allow Mrs. Cozart one-half (%) of the
value of this plan at the time of draw down.

The Appellant cites the unreported case of Gilliam v. Gilliam , (#01A01-9609-
CV00414, Tenn. App., April 18, 1997), wHich was included in Appellant's brief, for
the proposition that the assets shall be divided at the time of the divorce. That case
went on to state that awarding the wife one-third of husband’s benefits at the time
he became vested was in error because post divorce assets would be included in

the award. Unfortunately, Giliam does not resolve the issue of division of the

benefits in that case or the case at bar. The Court of Appeals in Gilliam remanded

the case to the trial court for “a new decree with respect to a division of this asset.”

The Appellant also cites the unpublished case of Poyner v. Poyner, (#01A01-
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9503-CH-00116, Tenn. App., Nov. 9, 1995) however, in that case, the wife alleged
it was error to faif to divide husband's pension. The Court of Appeals agreed and
discussed two methods of evaluating a pension - (1) present cash value where the
court calculates same and gives the pension to the one who earned it and awards
marital property of equal value to the other spouse, and (2) retained jurisdiction
which divides the pension at the time of maturity. This Courtin Poyner found there
was no proof of present cash value and remanded the case to the lower court with
the instruction to award to wife some portion of the pension.

In the unpublished case of Malik v. Malik, 1996 WL 560257, tried before the
Honorable George H. Brown, Jr., in Division Six of the Circuit Court of Shelby
County, Tennessee, the wife was awarded 40% of husband’s retirement and
| pension accounts. The husband was employed by the University of Tennessee,
which did not allow at least one of the numerous retirement accounts to be divided
by a QDRO. Judge Brown ordered the husband to do three (3) things - (1) to pay
to the wife 40% of all accounts that could be divided by a QDRO; (2) cash out
entirely all accounts that could be liquidated to satisfy the obligation; and (3) for any
remaining amount owed, borrow against husband’s remaining accounts and to pay
the loan proceeds to wife to satisfy the remaining balance of the 40% due. Upon
appeal, the Court of Appeals upheld Judge Brown’s ruling, finding that

“In order to accomplish equity and justice and in order to carry

outthe court’s previous award to Plaintiff of 40% of all retirement

funds accumulated during the marriage plus an amount equal to

the actual earnings of said funds thereafter, the court orders the

Defendant, Kafait U. Malik, to pay to the Plaintiff, Susan K. Malik,
an amount equal to 40% of the amounts in all of the
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defendant’s...retirement funds accumulated during the parties’
marriage.”

Id. The Court of Appeals also upheld the trial court’s order that husband was to
cash outentirely, as soon as possible, the funds in certain other accounts fo pay the
award. The Court of Appeals further held it was proper to order the husband to
borrow against, to the fullest extent possible, as soon as possible, the other
accounts and pay said proceeds to wife to satisfy the remaining outstanding 40%
of the retirement funds.

In reaching their decision in Malik, the Court of Appeals cited another

unpublished case, Boyd v. Boyd, 1993 WL 8379. In Boyd there was an award from
a retrement account that was not divisible by a QDRO. The lower court ordered the
husband to pay wife a percentage of his retirement benefits. The Boyd case was
tried on June 3, 1891, and the Chancellor made oral findings and as a result,
disagreements arose as to the interpretations of the ruling. A further hearing was
held some ten (10) months later on April 28, 1992, and a Final Decree was entered
on May 11, 1982, approximately eleven (11) months after the case was tried. The
parties agreed that the figure of $7,000 was to be paid to the wife, however, the
husband sought to reverse the award since he was employed by the State of
Tennessee and the pension funds from the state are exempt from execution. This
argument was not persuasive. The Court of Appeals affirmed the award of $7,000
to the wife, which represented her interest in the husband's retirement plan. Due
to the delay in the entry of the Final Decree, the Chancellor awarded interest

payments for the time period from the date of the hearing until the entry of the Final
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Decree. In the Court of Appeals, husband sought relief from what he characterized
as “post-judgement interest”. The Court of Appeals found the assessment to be
pre-judgment interest, which is discretionary, and upheld the assessment of same
against the husband. The Court of Appeals went on to discuss post-judgment

interest and further noted that

“Interest is computed on every judgment from the day on which
the court returns a verdict.”

in accordance with T.C.A, §47-14-122.

Neither of the cases cited above by Appellant applies to the issue befare this
Court. The proof of present day vaiue of both the Extended Earnings Benefits
(value of the Cozart Agency) and the Deferred Compensation Plan was agreed
to by and between the parties attrial. The problem arose when there were no other
marital assets to award to wife to offset the award of these assets to the husband.

The trial judge attempted to carve out a hybrid of the two methods espoused in
Poyner by acknowledging the present day value but fixing the amount to be divided
at the time of drawn down by the Appellant which could resuit in more or less than
the present day value of said assets.

Appellee, Lynn Anne Cozart, asked the trial court to order Appellant, James
Cozan, to name her as beneficiary of the Extended Earnings Benefits, as well as
the Deferred Compensation Plan until such time as she is paid in full. This was
requested due to the fact that Appellant, James Cozart, has threatened to sell the
agency or retire and has stated that he would choose the longest payout option to

keep Appellee, Lynne Cozart, from getting her portion of said funds. Nationwide
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offers the “buy back” of the agency, Extended Earnings Benefits, in annual
installment options, ranging from three (3) years to ten (10) years, split payments,
annuity type options, and in a lump sum payment. Further, according to
Nationwide, the option must be chosen prior to cancellation of the agency
agreement and cannot be changed after cancellation of the agency agreement,
We ask this Court to require Appellant, James Cozart, to select the lump sum
payout option allowed by Nationwide which is the fastest return. Further, by ordering
Appellant, James Cozart, to name Appellee, Lynn Cozart, as beneficiary of both the
agency, Extended Earnings Benefits and the Deferred Compensation Plan, it
will ensure that Mrs. Cozart obtains the funds that the trial court awarded to her,

We request that Mrs. Cozart be awarded a judgment for her interest in these marital

assets,
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il THE TRIAL COURT DID NOT ERR IN THE AWARDS TO THE WIFE NOR
LEAVE THE HUSBAND WITH INSUFFICIENT FUNDS ON WHICH TO

LIVE.

Mr. Cozart goes through a rather complicated expense computation in his
brief, to atternpt to show he is unable to pay what the lower court ordered.
However, his Pre-Trial Affidavit only showed a $422 deficit, We respectfully remind
this Court that Mrs. Cozart is receiving no money for her interest in the agency,
Extended Earnings Benefits, or the Deferred Compensation Plan and unlike Mr,
Cozart, Mrs. Cozart is not in control of her own income. She is employed by a
company and is not able to adjust her earning capacity commensurate with her
expenses. Mr. Cozart, on the other hand, has a successful insurance agency that
has historicaily earned more money in each succeeding year.

The expenses listed by Mr. Cozart in this brief, are not the expenses listed
in his Pre-Trial Affidavit (Trial Exhibit 6). Specifically, the Trial Affidavit showed Mr.
Cozartis paying $220 per month as his portion of the private school expenses, Now
in his brief, he lists $300 per month. Further, we object to the $550 per month listed
in the brief for college expenses for J.J. Cozart (a child from Mr. Cozart's previous
marriage). Mr. Cozart testified at trial that the cost for the schooling was $3,780 per
year and that he had already paid that amount in cash to J.J. Cozart from money
stored in a cash box that he kept in his home (TR Vol.3, p.9). Evenif J.J. Cozart
continues in college, the annual obligation is $3,780, and when divided over a
twelve (12) month period, this results in a monthly expense of $315 per month, not

$550 as listed in his brief.
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Mr. Cozart's constant refrain throughout this divorce has been that he cannot
afford to pay what the trial court ordered. In spite of all the mathematical
computations he has done, none reflect the post-divorce tax breaks that have been
given to Mr. Cozart by the trial court’s ruling. Mr. Cozart's figures are based on his
1987 tax return, which does not take into account his 1998 tax status. In 1997, Mr.
Cozart was only allowed to claim one (1) child as a tax deduction, however, in 1998,
the trial court allowed Mr. Cozart to claim the tax deduction for both children, which
will afford him a higher monthly net income. Further, the 1998 tax laws also bring
in & new deduction which we believe allows a $500 dependent deduction which, in
addition to the child deduction, results in a $1,500 annual tax deduction for all three
(3) of Mr. Cozart’s children (one child from a previous marriage). Additionally, in
1998, Mr. Cozart will have a larger amount of alimony to claim as a deduction than
he did in 1997.

Additionally, Mr. Cozart testified at trial that he will be entitled to receive
$108.38 per month in retirement benefits from Champion Corporation, beginning
dJune 1, 1998, which was not included in Mr. Cozart's Pre-Trial Affidavit or the
computations in his brief.

Therefore, all of these tax deductions, increased earnings and retirement
payments will result in a higher net income for Mr. Cozart in the 1998 tax year and
succeeding years. The trial court’s ruling was proper.

A)  THE TRIAL COURT DID NOT ERR IN REQUIRING HUSBAND TO

PAY $425.00 PER MONTH FOR THIRTY (30) MONTHS IN
REHABILITATIVE ALIMONY TO THE WIFE.
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The trial court awarded Appellee, Lynn Cozart, the sum of $425 per month
for a period of thirty (30) months as rehabilitative alimany. Unfortunately, this
amount is only $100 more per month than the $325 she was already receiving prior
to the trial in this cause. Therefore, Mrs. Cozart ended up with a greater monthly
shortfall than she had prior to the trial.

The criteria in awarding alimony is based largely on the need of the
requesting spouse, the ability of the obligor spouse to pay and relative fault. in this
case the need was demonstrated by the proof at trial.  The proof was that a college
degree was necessary in order for Mrs. Cozart to be afforded promotions and raises
through heremployer. The testimony of Mrs. Cozart was that she needed $425 per
month for a period of thirty-six (36) months in order to obtain her degree, however,
she was only awarded $425 per month for thirty (30) months. It should be noted
that in her Trial Affidavit, Mrs. Cozart showed a $2,000 per month deficit without
the cost of college but with temporary alimony. Mr. Cozart's affidavit only showed
a $422 deficit including a payment of $325 for alimony which was ultimately
increased only 3100 per month in the Final Decree.

We also remind this Court that Mr. Cozart filed this divorce and entered a
stipulation that he was guilty of adultery during the marriage. Therefore, we urge
this Court to uphold the lower court's ruling and sustain the rehabilitative alimony
award of $425 per month for a period of thirty (30) months.

B)  THE COURT DID NOT ERR IN REQUIRING THE HUSBAND TO
PURCHASE THE WIFE AN AUTOMOBILE AT HIS COST.
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The trial court found that Appellant, James Cozart, purchased a brand new
1996 Ford Eddie Bauer F-150 truck shortly before the parties separation. There
was much dispute at trial as to the equity in said vehicle. Appellant's affidavit (Trial
Exhibit 6) showed a negative equity of $1,000 and in Appeliee's Affidavit, showed
a positive equity of §3,974.72 (Trial Exhibit 12). Within two (2) weeks of trial, the
1996 Ford Eddie Bauer F-150 truck was sold by Appellant, James Cozart, resulting
in a net profit of $6,000. The trial court found that the Appellee, Lynn Cozart, and
the two (2) minor children were in “dire need” of a new vehicle. Mr. Cozart was
able to pay $6,000 from the sale of his vehicle toward a new vehicle for his wife,
leaving him with a car payment for sixty (60) months at an extremely reasonable
interest rate. Pursuant to the terms of the Final Decree of Divorce, Mrs. Cozart did
give the title to the 1989 Dodge Ram to Mr. Cozart and he has chosen not to sell
said vehicle and retains same. Additionally, Mr. Cozart has leased another vehicle
for his own purposes.
| The trial court ordered that the note on Mrs. Cozart's vehicle was to be paid
from the family business, the Cozart Insurance Agency, not from Mr. Cozart's net
income as he now attempts to argue to this court. The proof at trial showed the
need of the award of this vehicle to the wife and children and the husband's ability

to pay same through the business, therefore we submit the trial court did not err in

this decision.
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L THIS ISSUE WAS NOT LISTED BY APPELLANT IN HIS ORIGINAL
OUTLINE BUT IS BRIEFED BY APPELLANT AS ISSUE THREE AND IS
BRIEFED AS ISSUE FIVE IN APPELLEE’S BRIEF.

IV THE TRIAL COURT DID NOT ERR IN DENYING THE HUSBAND THE
RIGHT TO BORROW AGAINST CASH VALUE OF HIS LIFE INSURANCE

POLICIES.

We believe the trial court did not err and acted properly in its decision of this
issue. The undisputed testimony at trial was that Mr. Cozart is a diabetic and is
unable to obtain any additional fife insurance coverage on his life. The face value
of policy number N930008721 through Nationwide is $123,940, with a cash
surrender value of approximately $11,819. There is additionally $20,000, also
through Nationwide, which is a term policy and has no cash surrender value. Mr.
Cozart was ordered to name the two (2) minor children as irrevocable beneficiaries
of these policies, for the total sum of $155,759. Should this Court modify the trial
court’s decision and allow Mr. Cozart to borrow against said policies, then the child
support obligation is no longer wholly guaranteed until the youngest chiid reaches
age eighteen (18). Due to Mr. Cozart's health (being diabetic) and his age (56
years), this leaves the children unprotected and at risk. It is the duty of this Court
to protect the interests of these children and to do otherwise would be
unconscionable.

The Appellee would ask why Mr. Cozart would want or need to borrow
against these assets. If he is doing so to pay the Appellee, we would still find that

encroaching upon the protection of the children. The sum of $11,819 would not go
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far toward the $77,415 due Mrs. Cozart for her interest in the Extended Earnings
Benefits and the $49,885 for her interest in the Deferred Compensation Plan,
although it would pay her attorney fees in full and part of the rehabilitative alimony.
There is no cther asset from which to guarantee the payment of Mr. Cozart's child
support abligation. Therefore, we urge this Court to uphold the trial court's ruling

and prohibit Mr. Cozart from borrowing against said policies.

V.  THE COURT MADE A PROPER AND EQUITABLE DIVISION OF THE
ASSETS UNDER THE CIRCUMSTANCES.

Appeliee, Lynn Anne Cozart, submits the following summary of the division
of marital assets made by the trial court:

Summary of Division of Marital Assets

Value Husband Wife
Family home $27 485.00 $27.4
85.00
1113 Colonial
Memphis, TN
Personal property  8,590.50 8,580.50
in Mr. Cozart's
possession
Personal property 6,367.00 8,367.00
in Mrs. Cozart's
possession
Airstream trailer 3,000.00 3,000.00
Jon beat 500.00 500.00
Van 1,880.00 1,880.00
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IRA 37,174.00 18,587.00 18,587.00

401K (Mrs. Cozart)  1,640.00 1,640.00
Credit union 1,500.00 1,500.00
Proceeds from sale

of Mr. Cozart’s truck  6,000.00 6,000.00

Total $94 136.50 $38,557.50 $55,579.00

Appellee, Lynn Cozart, is presently receiving no funds whatsoever from the
Extended Earnings Benefits (value of the business), or from the Deferred
Cbmpensation Plan. And although Mrs. Cozart has received approximately
$17,000 more in the division of assets, she has received no liquid assets and is
being forced to wait for her interests in the business. Mrs. Cozart was awarded
insufficient funds with which to pay her debts including college tuition, attorney fees
orany car note. Therefore the division of the marital property as set forth above is

equitable under the circumstances and should not be disturbed upon appeal.
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CONCLUSION
We respectfully urge this Court to uphold the lower court's Final Decree of
Divorce. We submit that said ruling was made with full knowledge of all of the facts
that the Appeilant has raised on appeal and in light of the numerous motions and
hearings since the entry of the Final Decree of Divorce, itis clear that the trial court
believes that the Appellant, James R. Cozart, has the ability and the means to carry
out the orders of the trial court. We submit that there have been no errors made

and ask this Court to affirm the lower court's decision.

Respectfully submitted,
RIKARD & DOBSON, P.L.L.C.

By:

Lee Ann Pafford Dobson #11307
7515 Corporate Centre Drive
Germantown, Tennessee 38138
(901) 754-8970

Attorney for Defendant/Appellee

CERTIFICATE OF SERVICE

I, Lee Ann Pafford Dobson, do hereby certify that [ have served a copy of the
foregoing pleading by depositing same in the United States Mail, first class, postage
prepaid, addressed to Charles A. Sevier, Attorney for Appellant, 200 Jefferson
Avenue, Suite 975, Memphis, Tennessee 38103, on this the . dayof
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