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FOREWORD

Histor

ThisReport follows and builds upon anearly decade-long effort to study theissue of
racial, ethnic, and gender fairness in the justice system of Tennessee. The Tennessee Bar
Association Commission on Women and Minorities in the Profession was established in
1992. This Commission held public hearings across the gate at which many participantsin
thelegal systemtestified regarding their experienceswithracial, ethnic,and gender farness;
the Commission also conducted a confidential, statistically valid survey of licensed
Tennessee attorneys. The Commission’s efforts culminated in two reports: the Interim
Report issued in August 1993 that set forth the results of the public hearings, and the 1996
Report that set forth the Commisson’'s recommendations and the resul ts of the survey.

By Order entered September 12, 1994, the Tennessee Supreme Court appointed two
commissionsto study theissue of racial, ethnic, and gender fairnessin the Tennessee justice
system: the Commission on Racia and Ethnic Fairness, and the Commission on Gender
Fairness. Thesetwo commissionsengaged infactfinding and issued final reports, the Gender
Fairness Commission in January 1997, and the Racial and Ethnic Fairness Commission in
February 1997. The fina reports of both Commissions are available online at
<http://www .tsc.state.tn.us/geninfo/Info_opt.htm>. Both Commissions made numerous
recommendations for enhancing fairness in Tennessee's legal system. Both Commissions
recommended the appointment of a body to follow through with the Commissions

recommendations




By Order entered September 3, 1998, the Tennessee Supreme Court created the
Committee to Implement the Recommendations of the Racial and Ethnic Fairness
Commission and the Gender Fairness Commission (the“ Implementation Committee”). The
Committee was charged generally with “planning, overseeing and monitoring the
implementation of the recommendations of the Commissions.” More specifically, the
Committee was ordered to

review the reports of the Commissions and develop a plan for implementing each

recommendation. The plan should specify the body responsible for such

implementation and offer guidance to the Court, the Tennessee General Assembly,
bar associations, law firms, law schools, government agenciesand instrumentalities
withregard to effectivemeansof implementing the Commissions’ recommendations,
as appropriate.
The Committee was also charged with “establish[ing] means for monitoring the progress
made by the various implementing bodies.”

Committee Processes

Pursuant to this charge, the Implementation Committee took asits starting point the
recommendations made by the Racial and Ethnic Fairness Commission and the Gender
FairnessCommission. The Committee undertook factfinding in order to explore the degree
to which these recommendations are already beingaddressed and to determine the best way

to ensure that the recommendations are fully implemented.




Initia ly, the Committee divided into five subcommittees: Education and Training;
Court Environment; Court Policy and Procedure; Judicial Nomination, Selection, and
Evaluation; and Data Collection. (A table of subcommittee membership isfound at the end
of this report.) The recommendations of the two Commissions were then grouped into
related categories and assigned to one of the subcommittees; each subcommittee then
undertook factfinding regarding its assigned recommendations. (A table of the
recommendations of the two Commissions, identifying the responsible Implementation
Committee subcommittee, is found at the end of thisreport.) In addition to drawing upon
the expertise of individual members, the Committee heard presentations from a number of
interested parties. First, Jarrett Hallcox, from the University of Tennessee Center for
Government Training, provided uswithinformation about exi sting trai ning requirementsand
opportunities for county dfficials, including court clerks. Second, Janice Rodriguez and
Martin O. Deschenes from the Tennessee Foreign Language Institute and Karen Williams
of the Administrative Office of the Courts informed us about the recent federal grant to
develop an interpreters program for the Tennessee court system. They also provided uswith
materials regarding interpretation of court proceedingsfor non-English speakers., including
aproposed benchbook. Third, the Committee heard a presentation by Fred Ramos, Esq., of
Nashville regarding interpretation issues for Hispanic litigants. Finally, two University of
Tennessee law students, Mary Taylor Gallagher and Kate Pittenger, presented a draft

disciplinary rule prohibiting bias on the part of attorneysin the course of representing their




clients. Their presentation included background material on the status of anti-biasrulesin

other states and the First Amendment implications of anti-bias rules.




Structure of Report

This Report recommends actions by the Tennessee Supreme Court, the General

Assembly, administrative agencies, bar associations, private law firms and other legal

employers, and the state’ s lawv schools. The Repart is organized as follows:

D
)
3
(4)

(5)

Highlights of the Committee’ s recommendations;

Reports of the fivesubcommittees,

Conclusion;

Table of recommendations of the two Commissions, along with a table of
Implementation Committee subcommittee membership; and

Attachments, preceded by aTable of Attachments.

This Report represents countless hours of work on the part of Committee members.

This Report underscores the commitment of the Tennessee Supreme Court to ensuring fair

treatment -- and the perception of fair treatment -- for all persons who encounter the justice

systemin our state. This Report is presented to the Tennessee Supreme Court in the hope

that it will find a wider audience and that it will promote discussion among the citizens of

this state about ways of improving our justice system.
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HIGHLIGHTSOF THE RECOMMENDATIONSOF THE
IMPLEMENTATION COMMITTEE

Anti-Bias Rule

The Implementation Committee recommendsthat the Supreme Court promulgate an
amendment to the Code of Professional Responsibility—or the Rulesof Professional Conduct,
as appropriate—prohibiting attorneys from manifesting prejudice based on race, gender, and
other characteistics, in the course of representing a client. Thisamendment will bring the
codeof conduct for lawyersinto linewith the code of conductfor judges, and will ensurethat
laypersons encountering the judicial system will be treated fairly. It will also ensure that
laypersonshave access to the disciplinary enforcement process.

I nterpretation for Non-English Speakers

The Committee recommends that the Supreme Court act to ensure that all non-
English speakers within the justice system have timdy access to accurate, affordable
interpretation. During its factfinding the Committee learned that thereis an urgent need for
improved interpretation services throughout our state, due to the ever-growing number of
non-English speakers in our state. This need is particularly acute in the criminal justice
system, where the constitutional rights of non-English speakers may be adversely impacted
by the lack of timely, affordable, accurate interpretation.

The Committee recommends that the Supreme Court support the ongoing efforts of
the Tennessee Foreign Language I nstitute, in cooperation with the Administrative Office of

the Courts, to implement a Certified Court Interpreters Service. The Committee also




recommends adoption of the Benchbook promulgated by the TFLI for usein all Tennessee
courts.

Female and Minority Judges

The Committee recommends that steps be taken to increase the presence of women
andracial and ethnic minoritieson the date’ sappellate trial, General Sessions, juvenile, and
specialized courts and in the ranks of administrative law judges. Although the Judicial
Nomination and Selection Commission reflects the state’ s radal and gender diversity, this
diversity has not yet been achieved on the state’ s courts. Thereisaneed for more qualified
female and minority candidates to seek judicia office, and there is a need for female and
minority judgesin countieswith alow population of minorities. Toaddressthisconcern, the
Committee proposes a number of steps, including establishment of aloan or scholarship
program for women and minority law students who agreeto prepare themselves to become
judicia candidates in counties with low minority population.

Data Collection

The Committee recommends the funding of an additional full-time position within
the Administrative Office of the Courts for the purpose of collecting, analyzing, and
disseminating dataregarding racial, ethnic, and gender demographics. During itsfactfi nding,
the Committee learned that there are a large number of entities already collecting data
relevant to racial, ethnic, and gender fairness, but that there is no centralized repository for

that data. Therefore, it isdifficult to gain acomplete picture of our state’ sjustice systemin




terms of racial, ethnic, and gender categories, and in turn, it will be difficult to monitor the
Improvements resulting from adoption of any recommendations of this Committee.

Guidelines and Notices

The Committee recommends that the Tennessee Supreme Court mandate adoption
of the Guidelines for Civility and Professional Conduct for Judges and the Guidelines for
Civility and Professional Conduct for Attorneys; that the Court mandate adoption of a
document modeled on the MemphisBar Association Guidelines for Bias-Free Conduct, to
be distributed state-wide; and that the Court mandate adoption of two formsto be posted in
every courthouse in Tennessee regarding the availability of a complaint procedure for
incidents of bias or prejudice.

Replacement of Geier Scholar ship Monies

During its factfinding the Committee found that scholarship monies provided
pursuant to the Geier consent decree are instrumental in increasing the number of African-
American studentsin our state’ slaw schools. However, the Committee also learned that the
decree may, in the near future, be vacated. It istherefore crudal, the Committee bdieves,
that the General Assembly study waysto replace the Geier money in theform of law school
scholarships for African-American students.

Appointment of Attorneys

The Committee recommends that the Tennessee Supreme Court mandate use of a
system by the trial courts of this state to ensure that fee-generaing and other court

appointments are made in aracially and ethnically neutral and gender-neutral manner.




Standing Committee on Bias and Discrimination

The Supreme Court should appoint a standing committee on bias and discrimination
that would monitor the implementation of this Committee’ s recommendaions and would
work closely withthe Administrative Office of the Courts on gathering data related to bias

and discriminationin the justice system.




INTRODUCTION TO
SUBCOMMITTEE REPORTS

The several recommendations of the Tennessee Supreme Court’s Commission on
Racia and Ethnic Fairness and the Tennessee Supreme Court’s Commission on Gender
Fairness are highlighted below in bold, followed by the response of the subcommittee.







REPORT OF THE
COURT POLICY AND PROCEDURE
SUBCOMMITTEE

l. Racial and Ethnic Fairness Recommendation

Local court systems should designate an ombudsman to assist public
participantsin thejudicial system.

I mplementation Committee Recommendation:

Most believe that there is a need for such a position and that it shoud be a paid
position working withinthe clerk's office. Possibly legislation and funding on a state |level
would bethemost universal and appropriateway to make uniformsuchapositi on. Although
many clerks, even under threat of practicing law without alicense, try to providethe services
needed, it seems unlikely that local courtswill fund any additional positions. If established
asaposition, the ombudsperson could recruit volunteersfrom the community to assist those
using the court systems.

The subcommittee dedded to do a survey of judges and others for input on all
recommendations Whilethe survey was certainly less than scientific, it was helpful. (The
survey instrument is appended as Attachment 1.)

Several judges and other participants made comments. Some felt that the present
clerks, not victim-witnesscoordinators, shouldfill therole of ombudsperson. (A compilation
of survey responses is appended as Attachment 2.) Possibly legislation and funding on a
statelevel would bethemost universal andappropriateway to make uniform such aposition.

Training of both the ombudsperson and the volunteers would be essentid to their
effectiveness

In conjunction with this effort to make the courts more user-friendly, other tools
could bedeveloped. Some suggestions are orientationvideos, brochures, Internet web sites
sampleforms, and person-to-group presentations. Such group presentationsshould be done
at convenient times. (Seeal so the Report of the Court Environment Subcommittee at section

1.)

State law should be clarified to say that ahelpful clerk isnot practicing law without
alicense. While somecourt clerks might feel more comfortablewith the current restrictions
on giving adviceto litigants or potential litigants, the Committee’ s senseisthat most court




clerkswould appreciate having moreleeway to assistlitigantsor potentia litigantsin routine
matters. Court clerks should be able to provide ssmple forms and give verbal instructions
on matters within the scope of their courts' jurisdictions. Court clerks should be trained in
providing forms and verbal assistance, and should make it clear to those assisted that the
court clerk is not an attorney and cannot provide legal advice.

In May 1999 theNational Conference on Public Trust and Confidencein the Justice
System developed a"report card" on the nations’ courts. The subsequent press release and
executivesummary (whichisappended as Attachment 3) areexcellent material sabout public
perception of the judicial system.. The full report is aso online at
<http://mww.ncsc.dni.us/PTC/NAP/ptc2.htm>. The Tennessee Supreme Court has appointed
a Committee on Building Public Trust and Confidence in the Judicial System in this state;
that Committee’ swork isnow underway. Thelmplementation Committee recommendsthat
the Public Trust and Confidence Committee consider the idea of an ombudsperson asaway
of improving public trust and confidence in the courts.

I. Racial and Ethnic Fair ness Recommendation

The Legidature should enact legisation to provide for sanctions against
insurancecompaniesthat discriminateon thebasisof raceor ethnicity intheevaluation
and settlement of personal injury and workers' compensation claims.

I mplementation Committee Recommendation:

Certainly the Commissioner of Commerce and the Legid atureshould beever vigilant
to detect and eliminate any unfairness in settlement of claims. (See also Report of the Data
Collection Subcommittee at sedion I11.) The General Assembly should consider legislation
prohibiting insurance companies from discriminating on the basis of race, ethnicity, or
gender in offering or making workers compensation settlements and should grant the
approving court jurisdiction to set aside any settlement upon a findng of such bias.

The survey reaults did not indicatethis as a problem, or & least did not seethisasa
problemthat the courts could correct. Courtsmay now impose " bad faith penalties* and court
costs, including attorney fees, for certain types of unfair treatment of claimants whose cases
are presented to courts. This should be expanded toinclude unfair treatment based on race,
ethnicity, or gender.

A judicial education seminar should be focused on the issue of bias in settlements.
If courtsbelieve from any evidence that theinsurance companies have discriminated on the
basisof race, ethnicity, or gender, then they should be ableto set asidesettlements or declare




them void for the purposeof additions. Legislation would be helpful to the courts in order
to assure jurisdiction of such cases

Workers' compensation settlements must be approved by a judge This fact will
allow ajudge who is traned to detect bias to ask proper questions regarding settlements.
Judges should betrained to detect biasin settlements. Judgeswould be assisted by statewide
data from which systematic practices might be inferred. The Department of Labor may
already be collecting and compiling such data; if so, that data should be reported to the
Administrative Office of the Courts and disseminated to trial judges statewide. If not, the
Supreme Court should consider requiring collection of dataon thisissue. (See also Report
of the Data Collection Subcommittee at section I11.)

1. Racial and Ethnic Fair ness Recommendations

Courtsshould ensurethat jury sour celistsrepresent theracial and ethnicmake-
up of theareasthey serve. If standard list sources, such asdriver’slicenses, property
tax [rolls], and voting listsdo not adequately represent minor ity demographics, courts
should consider lists from other sources, such as school enrollment, public housing
residents, and utility customers.

Courtsshould review jury serviceand itspoliciesand adjust those policiesthat
may bebarriersto minority participation, such asthelength of service, jurors ability
to serveon call at home, the level of reimbursement, and assistance with child care.

Implementation Committee Recommendation:

This Committee’ s recommendations are directed primarily at local custom and
practice, since jury selection practices that violate the state or federal constitution, state
statutes, or court rules will more likely be addressed in appeals of individual cases. The
Administrative Office of the Courts should have some way to review jury service in each
county as to racial, ethnic, and gender fairness. The Data Collection Subcommittee has
developed aform for recording thisinformation. It is appended as Attachment 4.

Recently, in May 1999, the Tennessee Bar A ssociation presented itsreport from the
Commission for Jury Reform. This sixty-five-page report is excellent and thorough. The
Implementation Committee recommends further study of the ideas expressed in this report
to the Tennessee Supreme Court and to the Legislature. Some areas are controversial and
may need to be rectified.




The Implementation Committee recognizes that the process of jury sdection is
governed by the U.S. and Tennessee Constitutions and by statutes, court rules, and local
customs and practices.

Public housing residents and parents of school children should beincludedin thelist
of those called for jury service. Exemptionsfrom service should be eliminated to the extent
possible.

Presently citizensover 65 may elect to be exemptedfromjury service. Presently, this
exemption is being used to sareen out al citizens over 65 from jury source lists. This
exemption should not exclude all citizensover 65 from thejury list but only those who el ect
not to serve. Elder citizenswho are willing to serve should be encouraged by the system to
serve. By reducing the time each juror must serve mare groups would be better able and
willing to serve.

Very close scrutiny must begiven at trial and on appeal to jury challenges that seem
to be racidly or ethnically motivated or gender-based. The number of peremptory
challenges possibly needs to be decreased in order to diminish the possibility that such
challenges can be used on the bads of racial, ethnic, or gender hias.

V. Racial and Ethnic Fairness Recommendation

Courts, district attorneys, and public defenders should assure that all
defendants receivethe same quality of treatment and representation.

Implementation Committee Recommendation:

All Public Defenders' offices must befully staffed with well-trained and committed
criminal defense attorneys. There must also be adequate funding for appointed attorneys in
cases where the Public Defender does not or cannot serve. Consideration should also be
givento proper payment of atorneysinJuvenile Court. Presently, children accused of status
offenses are not represented by the Public Defender or may not be represented by any
atorney.

There is no doubt under United States and Tennessee law that all defendants are
entitled to an adequate and competent legal defense. Thisisamatter of constant concernand
only ongoing efforts by the Tennessee Supreme Court and the Legislature will assure proper
defense for those unable to afford alegal defense.

Issues regarding indigent defense in criminal and juvenile matters are of ongoing
concern and must be addressed each year by the Tennessee Supreme Court and the




Legidature. Currently, theseissues are addressed in the “Petition of the Indigent Defense
Commission for the Adoption of a Revised Supreme Court Rule 13,” docket no. M2000-
00372-SC-RL-RL, presently pending before the Court and appended asAttachment 5. This
Committee recommends that this Petition be gven serious consideration by the Supreme
Court.

This also is a matter of ongoing concern that must be addressed each year by the
Tennessee Supreme Court and the Legislature.

One of the problems that needs to be addressed is the lack of attorneys avalable to
provide representation, particularly in Juvenile Courts in rural areas. This lack of
representation creates problemsintheareaof datutory "valid court orders.” Statusoffenders
should not be institutionalized for contempt of these invalid, non-qualifying orders of
juvenile courts.

Overall, District Attorneys seem to have more staff than Publi c Defenders, although
major efforts have been madein the last few yearsto correct thisimbalance. Many District
Attorneys contract to collect child support for IV-D cases. In this area there is often
insufficient staff to do all the work required for collection of child support. Sometimesthe
bottleneck is court docket time. In both cases every effort should be made to properly fund
collection of support by reallocating resourcesin the District Attorney's office or by adding
staff in the Juvenile Court office where needed.

Many timesneedlesswarrantsareissued for defendantsthat are ultimately dismissed
for lack of proof either before trid or at trial. District Attorney offices need to set up
screening before theissuance of needlesswarrants. Thiswould keep many people out of the
system.

An October 3, 1999 aticle from The Tennessean by Dwight Lewisis appended as
Attachment 6. Many of the minoritiesdescribed in thisarticle are placed in detention or jail
without proper representation.

Effective representation of accused persons requires that counsel be provided at the
earliest possible time. Unless the indigent accused is provided prompt legal counsd,
discrimination occurs between the poor defendant and the defendant of financial means.
Counsd should be provided to al indigent defendants as soon as possible after custody
begins, at theinitial judicial appearance or when formal charges are filed, whichever occurs
first. Appropriate authorities should immediately notify the public defender's office
whenever the person in custody requests counsd or is without counsd.

V. Racial and Ethnic Fair ness Recommendation




The Legislature and the Tennessee Supreme Court should expand efforts to
make legal representation available to low and moder ate income people.

Implementation Committee Recommendation:

In recent surveys, it isclear that 80% of the population eligible for legal assistance
through the civil legal savices agendes do not receiveit due to lack of staff to provide
assistance. We recommend a number of steps to make the justice system, particularly the
civil justice system, more accessible to the public.

Legal Aid is underfunded in Tennessee. With recent cutbacks in the funding
allocated to the Legal Services Corporation, many of the local legal aid agencieshave been
forced to lay off or not replace attorneys. In recent surveys, it is clear that 80% of the
population eligible for legal assistance through the civil legal services agencies do not
receiveit dueto lack of staff to provide assistance. Each of thelegal servicesagencieseither
sponsorsan in-house pro bono program or partners with abar association pro bono program.
However, only about 2500 of the more than 13,000 attorneys in Tennessee, or 20%,
participatein aformal pro bono program, and the participation rate is lower in rural areas
where there are few attorneys.

Fortunately, the Tennessee Bar Association has created an Access to Justice
Committee, currently headed by Mr. Harold Pinkley, that is working on theissue of civil
legal services delivery. This Committee is concentrating on issues involving pro bono
recruitment, training, and retention and has created a subcommittee to investigate Pro Se
litigation. The Pro Se subcommittee isheaded by Judge Marietta Shipley. Several judges
and attorneys have volunteered to join this subcommittee and they are in the process of
developing aplan for addressing the expl osion of pro sefilingsand internet sitesthat provide
information to the public. (A detailed “Pro Se Handbook” from the United States District
Court for the District of 1daho is appended as Attachment 7.)

Judge Shipley was one of the team memberswho attended the Conference on Pro Se
I ssues sponsored by the State Justice Institute on November 18-21, 1999. Asaresult of this
conference, Tennessee devdoped an action plan for pro se litigation. The State Justice
I nstituteprovidesfunding for implementation of the state action plan, and the Administrative
Office of the Courts should apply for one of these grants. Guidelines for the grant
applications are available online at <http://www.statejustice.org>.

Astothecivil legal servicesprograms, they are aurrently inthe processof developing
a statewide civil legal services plan. This plan will address decreases in funding in two
ways: first, by adusting the way in which legal services are delivered to the indigent, and
second, by maximizing their resources. The eight project directors and ther staff have
created a 75-page statewide plan tha they are disseminating to attorneys and judges in




Tennessee for comments, recommendations, and implementation. One of the key areas of
development isthe area of Pro Bono representation. The state plan requests assistance from
the judiciary inrecruiting and training attorneys, the creation of specid panelsto handle a
rural/urban partnership, and local rules and procedural initiatives that would reduce the
perceived unfar treatment of wamen and minorities in courtrooms.

The following recommendations are a compilation of ideas generated by various
commissions, committees, and surveys. Thislist isby no means comprehensive and while
it may appear very general, we hope to address negative perceptions on the part of minority
and women who appear before the court system as litigants, counsel, witnesses, and jurors.

The Court should create uniform court formsthat arereproducible by individualsand
are easy to use; should publish simplified rules of procedurethat are availableto all persons;
and should provideinformation about legal rightsand responsibilitiesthat isunderstandable
and easily accessible to members of thepublic. These resources should beavailable bothin
hard copies and on-line The Court should also provide less formal settings for resolution
of minor disputes and family disputes. Most litigants who have little money to hire an
attorney are women and minorities--it isthis segment of the population who are unable due
to their lack of fundsto accessthe justice system and who are most likely to proceed pro se.
They need to be ableto transact routine legal mattersin amanner that issimple and easy and
does not require a lawyer.

Also, small claims courts without attorneys should be developed and sessions
provided at night and on Saturdays. Clerks should be able to supply and assist litigantswith
preparation of small claim court documents. A special committee should be formed to study
all detailsof asmall claimscourt. (See Attachment 8, Michael Bailey, Small Claims Courts
Arrivein Full Forcein Virginia, from The Legal Reformer (Summer 1999)).

Judges and court personnel need training in dealing with pro se litigants. The
American Judicature Society has addressed this issue in a book, Meeting the Challenge of
Pro Se Litigation: A Report and Guidebook for Judges and Court Managers, that could be
distributed with the training.

The Court should encourage attorneys to handle pro bono work through organized
pro bono projects. Almost every attorney does pro bono work, not al of it intentionaly. If
an additional 2500 attorneyswould participateinpro bono programs, that would increasethe
attorneys available to the indigent population to an additional 15 full-time equivalent
attorneys across the state.

The Court should strongly consider amending Sup. Ct. R. 8to require mandatory pro
bono hours for all licensed Tennessee attorneys. Short of requiring pro bono service, the
Court can encourage the judiciary to actively assist pro bono programs by recruiting




attorneys, parti cipating in CLE programs sponsored by pro bono programs, attending award
day ceremonies for pro bono attorneys, and creating court rules that would give preference
to scheduling cases handled by pro bono and legal services staff.

The Court should work withthelegislaturetoidentify statutesthat preventtheclerks
offices from assisting litigants due to fears of practicinglaw without alicense. The Court
should encourage the creation of clear, understandable rules for all clerks about what help
is appropriate and what is not. The Court should also encourage bar associations and legal
services agencies to hold community days or create hotlines and community education
brochures that would explain to the community how the system operates and what these
agencies can and cannot do.

Alternative Dispute Resolution should be more fully required in certain areas of the
law. Care should be taken, however, to assure that increased use of ADR does not merely
result intherelocation of biasinto an arenalessregulated by rulesof procedure and evidence
and less subject to judicia scrutiny. Much scholarship has focused on the ways in which
ADR processes can disadvantage the less powerful litigant, especially women in domestic
relationslitigation. Criticsof ADR suggestthat it may, in effect, privatize discrimination and
bias. See, e.g., Eric K. Yamamoto, ADR: Where Have the Critics Gone?, 36 SANTA CLARA
L. Rev. 1055, 1058-67 (1996).

The message we would encourage the Court to send to the indigent, mainly women
and minorities, isonethat says they are valued members of our community, not just people
whose legal problems should beignored or treated as less important than others'. Sending
the message that the judiciary, the bar associations the Clerks, and the legal services
agenciesareworking together to createamore accessible, user-friendly system and to reduce
barriers to the system and to legal counsel would ameliorate the perception of unfair or
discriminatory treatment hel d by women and minoritiesand woul d encourageamorepositive
perception of the judicial system by the community.

VI. Racial and Ethnic Fair ness Recommendation

The Tennessee Supreme Court should ensure appropriate interpreters are
availablepursuant toapplicablelaw.

I mplementation Committee Recommendation:
The Committee finds that the problem of interpretation for non-English speakers,

especialyin the juvenile and criminal justice systems, isan urgent one that requires strong
action by the legidative, executive, and judicial branches.




Theissue of interpretation for non-English speakers in the Tennessee court system
is becoming increasingly urgent as the staté s population of non-English speakers grows.
Although the greatest population of non-English speakers has traditionally been Hispanic,
the popul ation of other ethnicities including Asiansand natives of Middle Eastern countries,
is growing rapidly. The Committee has learned that non-English speakers are fearful of
taking advantage of the civil justice system, often failing to file meritoriouscivil suits. The
Committee has aso learned that non-English-speaking criminal defendants are sometimes
treated differentlyfrom English-speaking defendants sol el y because of their inability to speak
English or to provide a neutral, trustworthy interpreter.

Pursuant to afederal grant, Ms. Janice Rodriguez of the Tennessee Foreign Language
Instituteand Ms. Karen Williams of the Administrative Office of the Courts have devel oped
“Court Interpretation Guidelines’ (appended as Attachment 9) consisting of a Code of
Professiona Responsibilityfor Interpretersin Tennessee Courts, Guidelinesfor the Judiciary
in the Administration of Interpreter Services, and a Judge's Benchbook. This Committee
recommends that the Supreme Court adopt these Guidelines and mandate their usein al
Tennessee courts. The Committee also recommends that the Tennessee Foreign Language
Institutedraft aproposed court rule or legislation mandating timely, accurate, and affordable
interpretation services for al non-English speakers in the juvenile and criminal justice
systems. The Court should promulgate such arule as soon as practicable. A survey of court
rules adopted by other jurisdictions has been made by the Tennessee Foreign Language
Institute and is attached as Attachment 10.

In addition, clerks of civil, criminal, and juvenile courts should have available
brochures with simple instructions in Spanish and in other languages as the need increases.
The Foreign Language Institute should helpin developing the brochures.

Courtsand court clerks should be encouraged to train and/or hire personnel that are
proficient in Spanish and in other foreign languages as local needs arise. Many police
departments are presently taking such stepsto deal with this prablem.

A Consortiumfor StateCourt Interpreter Certification, staffed by theNational Center
for State Courts, has been established (see Attachment 11). Tennessee has joined this
Consortium.

Interpreter certificationisacomplicated and important issue. The TennesseeForeign
Language I nstitute hastaken major stepsto start acertification programin Tennessee. Every
possible effort should be made to improve the number and quality of interpreters, and this
Committee recommends that the Supreme Court support the effort to establish a certified
interpreters program.




VIl. Racial and Ethnic Fairness Recommendation

TheTennessee Supreme Court and the L egislature should review all aspects of
the system of assessing and providing bail bonds; should set forth specific guidelines
regar ding sur ety requirements; and should consider a public pre-trial service system
free from bias as an appropriate alter native or addition to thecurrent bail bonding
practices.

Implementation Committee Recommendation:

In order to fully address this recommendation, a separate committee would need to
do a separate study of present statewide practices affecting pre-trial release. Because
inequitiesin pre-trial releaseinevitablyresult from linking liberty to money, this Committee
recommends that the Committee on Building Public Trust and Confidence in the Judicial
System make it a priority to sudy Tennessee's current pre-trial release programs and
practices and to recommend reforms in pre-trial release. Some method of data collection
needs to be set up to determine how defendants are presently being rdeased. Hopefully the
Administrative Office of the Courts could develop aform that deals with release that each
court would berequired to submit on amonthly basis. (Seethe Report of theDataCollection
Subcommittee at section 11.).

The first proposed Rules of Criminal Procedure in 1976 attempted to address this
issue but the final enaced Rules omitted thisproposed rule. 1t appearsthat our present state
law contempl atestheleast onerousmethod of rel easefor all defendants. Unfortunately many
countiesare not following the pre-trial rel ease statutes. L egislation should be writtenwhich
includes a "public pre-trial service system.” Courts that continually fail to follow current
state law need to be so advised.

Some jails in Tennessee are presently under Federal Court orders to limit the jail
population. Courtsin thesejurisdictionshave set up pre-trial release programs. All counties
in Tennessee should make effortsto be certain release isfair.

Another problem area is untrained non-attorney Judidal Commissioners. Many
warrantsthroughout the state are issued by these commissioners. A statewide educational
program needs to be established to train these commissionersin criminal law and pre-trial
release law. Also, the state law for appointment should be made uniform from county to
county. This Committee recommends the passage of legislation requiring al judicial
commissionersto belicensed attorneys.

While at this time we cannot recommend abolishing the "professional” bail bond
system in Tennessee, this ought to be the ultimate goal of any pre-trial release reform.




Further Geng al Observations

A monograph from the Bureau of Justice Assistance, Trial Court Performance
Standards and M easurement System I mplementation Manual (NCJINo. 161567 (July 1997),
248 pages) and available online at <http://www.ncjrs.org//txtfiles/161567.txt> could be of
help to any entity seeking to implement this Committee’ s recommendations and also to the
Committee on Building Public Trust and Confidence in theJudicial System.




REPORT OF THE
COURT ENVIRONMENT SUBCOMMITTEE

l. Racial and Ethnic Fair ness Recommendation

That the Tennessee Supreme Court amend the Tennessee Rulesof Professional
Responsibility to prohibit, inter alia, bias or discrimination by lawyers.

Bias and discrimination have no place in the courtsand in the per for mance of
legal services. The concept of one system of justice for all persons does not
contemplate, nor should the profession and the Court permit, prejudice or
discrimination by lawyers.

This recommendation does not intend to regulate words or conduct that are
protected by federal or statelawsand remedies, and doesnot intend to prohibit speech
otherwise protected by the First Amendment to the United States Constitution in
Articlel, Section 19 of the Tennessee Constitution.

Gender Fairness Recommendation

With respect to red or perceived biashy attorneys against others based upon
gender, werecommend that the Tennessee Supreme Court car efully consider revising
existingdisciplinary rulestomakeit adisciplinary violation for an attor ney to engage
in gender based conduct.

Implementation Committee Recommendation:
The Tennessee Supreme Court should amend Tenn. Sup. Ct. R. 8 to adopt a
disciplinary rule that clearly prohibits discrimination or bias by lawyers. The suggested

language for the amended rule in Model Rule form, is as follows:

Proposed Rule 8.4
MISCONDUCT

It is professional misconduct for a lawyer to:
(@) violate or attempt to violate the Rules of Professional Conduct,

knowingly assist or induce another to do so, or do so through the acts of
another;




(b)

(©)

(d)

(€)

(f)

commit a criminal act that reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respects;

engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;

engage in conduct that is pregudicial to the administration of justice.
Thisruleisviolated by, among other things, alawyer who, in thecourse
of representing a client, knowingly manifests, by words or conduct, a
bias or pregudice based upon race, sex, religion, national origin,
disability, age, sexual orientation, or socioeconomic status. This
prohibition does not preclude legitimate advocacy where the
characteristicisrelevant tothe proceeding. A trial judge sfindingthat
per emptory challengeswer eexer cised on adiscriminatory basisdoesnot
alone establish a violation of thisrule.

stateor imply an ability toinfluenceimproper ly agover nment agency or
official; or

knowingly assist ajudgeor judicial officer in conduct that isaviolation
of applicable rules of judicial conduct or other law.

Alternatively, in Model Code form, the suggested language for the amended ruleis

asfollows:

DR 1-102. Misconduct

(A)

D
(2)
3
(4)

()

A lawyer shall not:

Violate a Disciplinary Rule.

Circumvent a Disciplinary Rule through actions of another.
Engagein illegal conduct involving moral turpitude.

Engage in conduct involving dishonesty, fraud, deceit, or
misrepresentation.

Engage in conduct that is prejudicial to the administration of justice.
Thisruleisviolated by, amongother things, alawyer who, in the cour se
of representing a client, knowingly manifests, by words or conduct, a
bias or pregudice based upon race, sex, rdigion, national origin,




disability, age, sexual orientation, or socioeconomic status. This
prohibition does not preclude legitimate advocacy where the
characteristicisrelevant to the proceeding. A trial judge sfinding that
peremptory challengeswer eexer cised on adiscriminatory basisdoesnot
alone establish a violation of thisrule.

(6) Engage in any other conduct that adversely reflects on his fitness to
practicelaw.

(7) Willfully refuseto comply with a court order entered in acasein which
thelawyer isaparty.

Appended as Attachment 12 isa copy of the written document reviewed by the
Committee in conjunction with this recommendation: Mary Taylor Gallagher and Kae
Pittenger, “Planning and Drafting Project Completed in Conjunction with the Tennessee
Supreme Court Gender, Racial and Ethnic FairnessCommittee: ProposedDisciplinary Rule
8.4 and Planning Document” (Fall 1999).

I, Racial and Ethnic Fair ness Recommendation

Judges should issue clear and concise directives to eliminate discriminatory
practices within the court environment.

Gender Fairness Recommendation

With respect to judges, law enforcement officers, employees of court clerks
offices, and juvenilecourt employees, we recommend that procedural mechanisms be
put in place for receiving and reviewing complaints regarding gender bias.
Specifically, we recommend that an insert be included in the Courtroom Conduct
Handbook, described above, whereby complaints pertaining to the behavior of any of
those individuals can be brought to the attention of the appropriate authorities.

I mplementation Committee Recommendation:

The Tennessee Supreme Court should adopt guidelines for civil and professional
conduct for participants in the court system throughout the stae, one of which dearly
prohibitsany type of racial, ehnic, or gender bias. Such guidelines should be prominently
displayedin courtrooms, and disseminated by the courtsto participants. The Committee has
drafted guidelines for both judges and atorneys, “ Guidelines for Civility and Professional
Conduct for Judges” and “ Guidelinesfor Civility and Professional Conduct for Attorneys,”
which are appended as Attachments 13 and 14. Also appendad as Attachments15, 16, and




17 are two notices and an accompanying form: “ Justice Served Here,” “ Justice s Blind, but
HumansHaveFaults,” and* Judicial Unfarnessor Misconduct Form.” Thesenoticesshould
bepostedinall courtrooms, clerks' offices,judges chambers, and hallwaysin all Tennessee
courthouses. The form should be readily available at a central location in each courthouse.
These notices and form should be available in at least a Spanish trandation and in other
language translations as needed inthelocaity.

The Tennessee Supreme Court should adopt a model multipurpose informational
brochure for dissemination through the courts or clerks' offices that includes a prohibition
against bias or discrimination. An example of such a brochure is the “Weakley Courty
Genera Sessions Court” brochure appended as A ttachment 18. It is recommended that the
multi purpose brochures be published or made avai lable in different language translations.

The Tennessee Supreme Court should authorize production of amodel multipurpose
video presentation(s) on the court system which would include discussion of the prohibition
against bias or discrimination. This video should be shown to those participating, either as
parties or as potentia jurors, in the court system throughout the state, prior to the
proceedings. Such multi purpose video could be produced in conjunction with the Committee
on Building Public Trust and Confidence in the Judicial System.

The guidelines, notices, forms, brochure, and video recommended above can be
promulgated by virtue of the Court’ s rulemaking power.

The Tennessee Supreme Court should recommend adoption of language in dl
Tennessee pattern jury instructions prohibiting bias or discrimination by the jury in the
consideration or rendering of its verdict.

The Tennessee Supreme Court, through the Administrative Office of the Courts,
should continueto encourage and promote seminarsor judicial conference presentations that
include ethics programsfocused on elimination of discrimination or biasin the court system.
(See aso Report of the Education and Training Subcommittee at section VI11.)

The Tennessee Supreme Court should establish a standing committee to address
issues of discrimination or bias in the court system, comprised of, among others, a
representative each from the Judicial Conference, the General Sessions Court Conference,
the Juvenile Court Judges, the District Attorneys Conference, the Public Defenders
Conference, Tennessee Lawyers Association for Women, the Tennessee Bar Association,
groupsfor police and law enforcement including the Sheriffs’ Conference A ssociation, and
Fraternal Order of Police, victims' rights coordinators, Court Clerks Conference, andtrial
lawyers. Thiscommittee would be responsiblefor monitoring theimplementation of any of
the recommendations of the Implementation Committee that are ultimately adopted, and it
would work closely with the data collection entity recommended to be established in the




Administrative Office of the Courts. (See aso Report of the Data Collection Subcommittee
at section |.)

1. Racial and Ethnic Fairness Recommendation

Courtsshould ensurethat in civil or criminal fee-gener ating cases, attor neysare
appointed on a nhon-discriminatory basis.

Gender Fairness Recommendation

We recommend that all judges develop guidelines to ensure that attorney
appointmentsand all feeawar dsarebased on gender-neutral consider ationsand that
a record of such appointments, including fees awarded, be maintained and made
availablefor inspection by the public.

Implementation Committee Recommendation:

The Tennessee Supreme Court should establish a fair and equitable procedure for
appointing attorneys in fee-generating cases throughout the state by requiring judges to
maintain a list of attorneys for fee-generating cases on a rotating and non-disariminatory
basis.

The Tennessee Supreme Court could recommend that state judgesamend local rules
in a manner to ensure that participation in compiling lists of attorneys for fee-generating
matters occurs in a non-discriminatory and rotating manner and tha the process is
administered by the court clerks subject to judicid discretion basad upon the complexity of
the particular matter and the experience of the attorney. Alternatively, the Tennessee
Supreme Court could recommend adoption of a standing order by local or state courts that
mandates appointment of attorneys in fee-generating cases on a rotating and non-
discriminatory basis.

The Tennessee Supreme Court should promu gate arulerequiring that arecord of all
appointments in fee-generating cases be maintained by each judge and that the rece,
ethnicity, and gender of each appointed attorney be recorded. These records should be
designated public records, and the data should be reported to the Administrative Office of
the Courts on an annual basis. (See also Report of the Data Collection Subcommittee at
section 1.)

V. Racial and Ethnic Fair ness Recommendation




All participantsin the court environment should be addressed by appropriate
formal titles.

Implementation Committee Recommendation:

Judges, court personnel, and attorneys should receive training in proper forms of
address; this issue might be included in the one-hour bienniel ethics requirement for
attorneysrecommended inthe Report of the Educationand Training Subcommitteeat section
VIL.

The Committee notesthat the Guidelinesfor Bias-Free Conduct promulgated by the
Memphis Bar Association (appended as Attachment 19) address this concern. (See also
Report of the Education and Training Subcommittee at section V.)

The Committee encourages the judiciary and attorneys participating in the court
processto continue to address all participantsin adignified and respectful mamer. Judges,
court personnel, and attorneys should never distinguish between men and women or among
peopleof different racesor ethnicitiesby using differing formsof address. For example, men
should not be addressed as“Mr.” while women are addressed by their first names. Neither
should terms of endearment (such as “honey”) be used when addressing any participant in
the court system. The Committee believesthat violationsare often unintentiond and well-
meaning; however, violations can undermine public trust and confidencein thecourt system
and result in perceptions of bias.

V. Racial and Ethnic Fairness Recommendation

State and local bar associations, in conjunction with judges and clerks, should
develop court monitoring programsto ensure court environmentsfreefrom racial or
ethnic bias.

Implementation Committee Recommendation:

The Tennessee Supreme Court should recommend that state judges develop a
uniform program to monitor court environments throughout the state, and require that the
results of such monitoring program be shared as appropriate with state and local bar
associations. Alternatively, stateandlocal bar associations could take theleadin devel oping
such amonitoring program. Such acourt environment monitoring program could be based
upon court watch programs run by voluntary organi zations such as Mothers Against Drunk
Driving, or they might utilize the resources of trained observers such as sociol ogists, social
psychologsts, or cultural anthropologists. A trained observer program might be devel oped




in conjunction with the state’s colleges and universities. (See also Report of the Data
Collection Subcommittee at section 1.)

VI. Racial and Ethnic Fairness Recommendation

Judges should encour age sheriffs, clerks, and other court personnel who hire
court assistantsto appoint minority personnel.

Gender Fair ness Recommendation

We recommend that the State of Tennessee implement the broadest possible
recruitment effortsfor all positions on a continuing basis, with special emphasisupon
measur esdesigned to increasethenumbersof women in higher paid and higher status
positionsin thejustice system. The SupremeCourt should monitor, on an on-going
basis,implementation of policiesdesigned toassur efair employment practices. Finally,
wenotethat all judicial department offices, agencies, and courts should be mindful of
the need to maintain a working environment that will recognize and seek to
accommodate the unique problems confronted by the single-par ent employee.

Implementation Committee Recommendation:

Effortsmust be made at amuch earlier level to educate and encourage individualsto
seek appointments or to run for elected offices, such as judge and court clerk, within the
justice system.

Judges are encouraged to continue to s& examples of condud by hiring minority
personnel for thar own staff needs.

Judges should educate and encourage others, including sheriffs, clerks, and other
court personnel who hire court assistants to appoint minority personnel. It isbelieved that
education of othe participants in the court sysem could result in its improvement.

Judges are urged to individually encourage appointment or hiring of minority
personnel by sheriffs, clerks, or other court personnel who hire court assistants, recognizing
that ethical canons or codes of judicial conduct may prohibit their acting in a manner that
might be perceived as attempting to exercise influence over those separate offices.

Since 1988, progress has been made in hiring women for positions within the
Tennessee judicia system. It should be recognized that areview of the available statistics
demonstratesthat in many instances qualified candidates simply donot apply. Collaborative
efforts by local bar associations, educational systems, and the court system may lead to




greater numbers of applications. (See also Report of the Education and Training
Subcommittee at section IV, and Report of the Judicial Nomination, Selection, and
Evaluation Subcommittee at section 1.)

VIl. Racial and Ethnic Fairness Recommendation

The Administrative Office of the Courtsshould recruit and hireminority court
reportersfor usein state-funded cases.

Implementation Committee Recommendation:

The Tennessee Supreme Court should encourage effortsof the Administrative Office
of the Courtsin recruiting and hiring minority court reportersfor usein state-funded cases.
Inorder to devel op apool of minority court reporters, the Administrative Office of the Courts
could solicit information from state-wide and local organizations of court reporters.

VIIl. Gender Fairness Recommendation

While various court rules have been converted to gender-neutral form, we
recommend that all courts carefully examine existing court rulesto ensurethat they
reflect gender -neutral usage. Similarly, we recommend that conmittees revising and
updating jury instructions monitor the continued use of gender-neutral ter minology.
Likewise, we recommend that all executive orders state statutes and regulations be
written with an eye toward gender-neutral usage. Finally, we urge the Tennessee
Supreme Court to encour age ever yone within its purview -- judges, court employees,
and lawyers -- to employ gender-neutral language as one means of ensuring gender
fairness in the justice system.

Implementation Committee Recommendation:

The Tennessee Supramne Court should continue to encourage and monitor the efforts
to convert local and court rules to agender-neutral form.

The Tennessee Supreme Court should continueto encourage and monitor the efforts
to convert jury instructions and verdict forms to gender-neutral form. An example of a
verdict form that uses gender-specific form, though not gender-spedfic language, is
appended as Attachment 20.




The Tennessee Supreme Court should ensure that all court rulesit promulgates are
expressed in gender-neutral language.

The Committee urges the General Assembly to utilize gender-neutral language in
statutes and the executive branch to use gender-neutral language in rules, regulations, and
executive orders

V. Additional Recommendations

During the course of this subcommittee’s work, several areas of concern were
identified which did not fit within the direct mandate of its assignment.

The court system needs to address the growing need for trandators in the courts due
to the increase in diverse ethnic populations throughout all regions of the state. The
subcommittee suggests that this concern may be the subject of several current studies,
including the ongoing federal grant being administered by the Tennessee Foreign Language
Instituteand Ms. RebeccaM ontgomery of the Administrative Office of the Courts, and there
exists a need to coordinate efforts and funding to ensure that a consistent and effective
program is ingtituted statewide. (See dso Report of the Court Policy and Procedure
Subcommittee at section V1.)

The subcommittee recognizes the existence of perceived inequitiesin the system of
justice relating to insurance settlements and the insurance claims process preceding
settlementsthat are ultimatdy court-approved. The subcommittee suggeststhat there should
be efforts made to ensure that bias and discrimination play no part in the manner in which
claims are handled or resolved. The subcommittee suggests that the Tennessee Supreme
Court could authorize or recommend that the Administrative Office of the Courts seek a
method to investigate the practice of insurance settlementstoinsure that thereisno racial or
ethnic or gender biasin the manner in which those claims are handled or settled. It is
suggested by the subcommittee that data gathered by the court clerks offices could be
incorporated into the annual reports that are currently required for statistical analysis. (See
also Report of the Data Collection Subcommittee at section |11 and Report of the Court
Policy and Procedure Subcommittee at section 11.)







REPORT OF THE
EDUCATION AND TRAINING SUBCOMMITTEE

l. Racial and Ethnic Fair ness Recommendations

Law schools should continue their affirmative effortsto recruit, admit, and
graduate moreminority law students.

Law schools, together with the bar associations and state education officials,
should increase their efforts to disseminate information about careersin thelaw to
encourage minority high school and college students to consider careersin the legal
profession.

L aw schoolsshould offer greater financial assistanceto minority applicantsand
law students.

L aw schools should act ascommunity resour ceswith outreach to communities
across the state to help eradicate existing forms of discrimination and bias and to
improve opportunities for all persons to achieve personal and prdfessional goals,
regardless of race or ethnicity.

Law schools should continue or initiate mentor programs to support the
academic success and professional devdopment of minority law students.

Law schools should develop activities to improve the knowledge and
responsiveness of students, lawyers, and judges to issues of race and ethnicity in the
workplace.

L aw schools should continue effortsto incr ease employment opportunitiesfor
minority students and graduates, ensuring that minorities have access to the same
employment opportunities as other law students and graduates.

Implementation Committee Recommendation:

The state’s law schools should continue their affirmative efforts to enroll and
graduateminority students. The Tennessee Supreme Court can monitor the school s’ success
inthese efforts by requesting that each school submit, on an annual basis, information about
theenrollment, attrition, and graduation of itsstudents. Thestae’ sthree ABA-accredited lav
schools are aready required to report this information to the ABA annually, and these
schools could simply copy the information to the Court. The state’s one non-ABA-
accredited law school could use the ABA form toreport information directly to the Court.




TheABA formisappended asAttachment 21. Inadditionto the ABA-requested information,
the Court could request from each law school information on student recruitment efforts
financia aid, and retention. The court could use the occason of this annual request for
information to remind the schools of its ongoing interest in these matters.

The schools should utilizeavariety of meansto address minority enrollment issues:
campus recruiting visitsto historically black colleges and universities sponsoring minority
pre-law days, advertising in selected minority publications, use of financial aid, hosting
individual visits from prospedive students, and uilizing enrolled minority studentsin the
personalized recruitment of prospective students. Theattrition ratefor minoritylaw students
should be carefully monitored, and academic support and mentoring programs should be
established when attrition rates indicate that they are needed.

The law schools should disseminate information about careers in the law to
encourage minority high school and college students to consider careers in the legal
profession. This can be done through appearances at pre-law clubs in colleges and
universities, and through programs such as the Tennessee Pre-Lawv Fellowship Program.

Efforts should be made to increase employment opportunitiesfor minority students
and graduates, and to insure that minorities have access to the same employment
opportunitiesasother law studentsand graduates. Toward thisend, the school s should make
surethat non-discrimination policiesarein place and enforced that make availabl e placement
services, counseling, job leads, and on-campus interviews equally to all students. The
schools should require that employers abide by established non-discrimination policiesasa
condition for participating in the posting of job listings and in interviews conducted on
campus. Thelaw schools should participate in minority job fairs (such asthe Southeastern
Minority Job Fair and the Nashville Bar Minority Opportunities Program) that provide
further opportunitiesfor minority students. Bar associationsinmajor hiringareasof the state
should be encouraged to host such minority job fars.

. Racial and Ethnic Fairness Recommendation

TheTennessee SupremeCourt and theL egislatur eshould promoteappropriate
methodstoincreasefinancial assistanceto minority law students by such programsas
scholar ships, loans, and tuition for giveness.

I mplementation Committee Recommendation:

We notethat three of thefour state’ slaw schools are currently providing substantial

financial assistance to minority law students. The bulk of this assistance at the two public
law schools is available pursuant to the consent decree entered in the case of Geier v.




Alexander , 593 F. Supp. 1263 (M.D. Tenn. 1984), aff'd, 801 F.2d 799 (6th Cir. 1986).
Recently, however, there have been indicationsthat the Geier decree might bevacated. If the
Geier consent decreeisdissolved, thelegid ature should provide funding to replacethe Geier
scholarship funds for minority students. In addition, the schools should be encouraged to
preserve the funds aready in place and to increase them when feasible. The Tennessee Bar
Foundation should also explore the possibility of targeting some IOLTA funding each year
for scholarship assistance for minority students enrolled in the state’ s law schools.

[11. Racial and Ethnic Fair ness Recommendation

L aw schools should increase thediversity of their teaching faculty—both full-
time and part-time—by continuing their efforts to attract and retain high quality
minority professors.

I mplementation Committee Recommendation:

Thelaw schools should increase the diversity of their teaching faculty, both full-time
and part-time, by continuing their efforts to attract and retain high quality minority and
female professors. Similar efforts should be made in thehiring and promation of minority
and female administrators. The charts appended as Attachment 22 show that the state’ slaw
school s have made uneven progress toward achieving greater representation of women and
minorities on their faculties. Aswith the composition of the student body, the Court should
monitor the composition of thelaw schools' faculties and administrations. The Court could
ask for an annual report on the composition of full-time and part-time faculty and senior
administrators, by gender and race, at the same time that it requests information on students
at the state' s schools.

V.  Racial and Ethnic Farness Recommendations

Local and state bar associations and the courts should develop educational
programstoprovidetrainingfor primary and secondary school studentsand thepublic
through community forums.

Judges should educate public audiences about the legal system and the
adversarial processto help avoid confusion and misunder standings about thejudicial

processthat may be misinterpreted asbias.

Implementation Committee Recommendation:




The Supreme Court’s S.C.A.L.E.S. program provides high school and junior high
students an excellent opportunity to see how the Court conducts its business. We would
encourage the Court to continuethis program, and other courtsto conduct similar programs,
as the Western Section Court of Criminal Appeals did recently in Dyer County. This
programwill bemost effectiveinreaching thecommissions goalswhenminorityandfemale
atorneys play prominent rolesinthe courtroom, andin the compositi on of theattor neys who
meet with the students before and after the courtroom appearance. The Community Court
programin Memphis, inwhich General Sessionsjudgeshold court invariousnei ghborhoods,
serves as amodel of apublic education initiative that should be replicated across the state.
Bar associations and judges should be encouraged to devel op “ street law” programsfor high
school students.

The legi dature recently passed legislation allowing juvenile courts to implement
“teen courts.” Tennessee Teen Court Program of 2000, ch. 792, 2000 Tenn. Pub. Acts
(to be codified at Tenn. Code Ann. 88 37-1-701 et seq.). The Committee encourages those
participating in the teen court system to be sensitive to issues of racial, ethnic, and gender
fairness.

V. Racial and Ethnic Fair ness Recommendation

Local bar associations, in conjunction with legal and judicial organizations,
should develop handbooks to provide judges, attorneys, and court personnel with
information that will improve their interaction and communication with persons of
diverseracial and ehnic backgroundsin courtroom and judicial settings.

Gender Fairness Recommendation

Werecommend the adoption of a courtroom conduct handbook modeled upon
theexistingguide prepared and approved by theMemphisBar Association. Similarly,
with respect to courtroom staff and personnel, we recommend an appropriate
document to be usad asa part of the training process.

Implementation Committee Recommendation:

Werecommend the adoption of ahandbook addressing concernsof racial, ethnic, and
gender bias, model ed upon the MemphisBar Association Guidelinesfor Bias-Free Conduct
(appended as Attachment 19), that could be used on a state-wide basis. The Tennessee
SupremeCourt could providefunding for the production and distribution of these handbooks
to local bar associations. A Spanish-language version of the handbook could also be
produced. The University of Tennessee Center for Government Training, which has an




established track record of producing such publications, is one organization that could act
as publisher for this handbook.

VI. Racial and Ethnic Fairness Recommendation

Judicial Conferences, the Court Clerks Conference the bar associations, and
other associationsthat offer continuinglegal education programsshould encour agethe
selection of educational faculty from diverse racial and ethnic backgrounds.

Gender Fairness Recommendation

Werecommend the establishment of a speaker sbureau to address and discuss
issues related to gender fairness in the judicial system, and that this bureau be
administered through the Administrative Office of the Courts.

Implementation Committee Recommendation:

We recommend that the Administrative Office of the Courts establish a speakers
bureau on gender, radal, and ethnic fairness. The compilation and periodic distribution of
alist of speakers who are able and willing to speak on these issues would encourage bar
associationsand othersto sponsor such programs, and facilitatetheir planning. The speakers
bureau could also maintain a listing of potential faculty from diverse racial and ethnic
backgrounds that would be available for continuing legal education programs. Bar
associations and other organizations would be notified of the availability of this resource,
which could be used in their efforts to diversify their programming.

VIl. Racial and Ethnic Fairness Recommendation

The Tennessee Supreme Court should requirethat continuing legal education
include, within itsethicsand pr ofessionalism requirements, racial and ethnic diver sity
training.

Gender Fairness Recommendation

TheCommission recommendsthat for ... attorneys. .. training sessionsand/or
continuing legal education programs should be established to provide information
concer ning the existence and consequences of gender bias, as well as ways in which

gender fairness can beachieved.

I mplementation Committee Recommendation:




The state’s continuing legal education program for attorneys should mandate that
training in gender, racial, and ethnic issues be included. We recommend that the Tennessee
Supreme Court require that issues of racial, ethnic, and gender diversity be a continuing
education requirement for all attorneys. We recommend a requi rement of one hour of CLE
onracial, ethnic, and gender diversity every other year, either as a part of the existing ethics
requirement or as a new requirement.

VIIl. Racial and Ethnic Fairness Recommendation

Thelegidatureshould requirestateand local law enfor cement officialstoinvest
time and resour cesin diver sity trainingfor officersand support staff.

Implementation Committee Recommendation:

Training in gender, racial, and ethnic diversity issues should be required for all law
enforcement officers, including bailiffs. The Peace Officers Standards and Training
Commission should establish thistraining as part of the human relations curriculum for law
enforcement officers. To maintain their certification these officersmust receive 40 hours per
year of in-servicetraining. Werecommend that at |east four hours per year of thisin-service
training deal with gender, racial, and ethnic diversity issues. The support staff is not
required to have POST certification and/or yearly in-service, but they should receiveyearly
educational programming such asthat availablefrom theUniversity of Tennessee Center for
Government Training.

I1X. Racial and Ethnic Fairness Recommendation

Judges should exercise authority and receive funding to require sensitivity
training for all court personnel.

Gender Fairness Recommendation

The Commission recommends that for judicial employees . . . and judges,
training sessions and/or continuing education programs should be established to
provideinfor mation conce ningthe existence and consequences of gender bias, aswell
aswaysin which gender fairness can be achieved.

Implementation Committee Recommendation:
The administrative director of the courts prepares for the Supreme Court’ s approval

anannual judicial education planthat providesfor theorientation and continuing training and
education of all elected or appointed judges of trial and appd late courtsof record of the state.




This plan should include elements of gender and racial and ethnic fairness training each
year.

The District Attorneys and Public Defenders Conferences sponsor their own
continuing legal education programs. Werecommendthat at |east one hour every other year
of the ethics component of these programs address gender, racial, and ethnic fairnessissues.

The University of Tennessee Center for Government Training provides educational
programming, including certification, for state and local employees. Courses such as
“Diversity in the Workplace” and “Sexual Harrassment” are already a part of their
curriculum, and they have a curriculum specifically designed for clerks of court. We
recommend that the certification processfor clerksof court require completion of asegment
that covers gender, racial, and ethnic diversity issues. Wealso recommend an examination
of the possibility of requiring that all deputy clerks and oourt reporters receivetraining in
gender, racial, and ethnic diversity matters within six months of their appointment.
Diversity should also be an important ingredient in the sel ection and training of members of
the Foster Care Review Board.

X. Racial and Ethnic Fair ness Recommendations

Law firms, cor porations, gover nment agencies, and other law-related offices
should develop in-housementor programsto support the professional development of
minority lawyers

L aw officesshould implement progr amsto assur e equality in thenatur e, scope,
and importance of tasks assigned to all attorneysregardless of race or ethnicity.

I mplementation Committee Recommendation:

Whilelaw firms, corporations, and government agencies are not directly supervised
by the Supreme Court, we encourage the Court to consider ways in which it could
communicate its interest in mentoring programs for minority lawyers and in the fair
assignment of tasks regardless of race or ethnicity to such offices. Waysinwhich the Court
might convey itsinterest include the following: addressing law firmfairnessissuesinpublic
addresses and CLE presentations, conducting a one-time or an annual survey of law firm
mentoring practices, and promotingitsinterestinfairnessduringinformal contactswithlegal
employers.







REPORT OF THE
JUDICIAL NOMINATION, SELECTION, AND
EVALUATION SUBCOMMITTEE

l. Racial and Ethnic Fairness Recommendation

Judicial appointing authorities should establish as a priority the increase of
minoritiesin judidal and quasi-judicial appantments.

I mplementation Committee Recommendation:

Thekey actorsin the appointment process—the Judicial Selection Commission and
the Governor — should promote both racial and gender diversity. A diversejudiciary leads
to better decisiomaking and to increased public confidence in the courts. See Sherrilyn A.
Ifill, Judging the Judges: Racial Diversity, Impartiality and Representation on State Trial
Courts., 39 Boston CoLLEGE L. Rev. 95 (1997). A review of the racial and gender
composition of the State’ s appellate bench convinces this Committee that representation of
both minorities and women needs to be increased. A chart showing the current racial and
gender makeup of the appellate courts is appended as Attachment 23. Given Tennessee's
method of selection and retention of appellate judges, this Committee finds that the
appointment processiscrucial to any effort to diversify the bench. See John Gibeaut, Bench
Battle, ABA JourRNAL, May 2000, at 42.

However, the goa of diversity requires that the pool of applicants for appellate
judgeships be diverse. As shown by the chart attached as Attachment 24, thereisaneed for
greater diversity in the pool of applicants, as well asin the slate of nominees presented by
the Judicial Selection Commission. Increasing the diversity of goplicants for judgeships
requires that minorities and women be educated about the judicial role, gain experiencein
positions that prepare them for the judicia role, and be promoted as candidates for judicial
office. The following recommendations address each of these requirements.

This Committee urges the Governor to appoint women and minoritiesto vacant and
newly created judicial positions.

ThisCommitteeencouragestheJudiciary to continueits practiceof hiring minorities
and women as law clerks - both as rotating and career clerks. The ABA has recently
undertaken initiativesto increasejudicial clerking opportunities for minorities and women.
See James Podgers, “New Diversity Initiatives,” ABA JouRNAL, April 2000, at 97.




The hiring of career law clerks has reduced the number of positions availableto top-
ranked law school graduates, particularly minorities and women. Because it believes that
experience as a judicia law clerk may encourage women and minorities to seek judicial
office, the Committee urges al Tennessee judges having law clerks to consider hiring
rotating clerks exclusively. The Commission encourages those judgeswho have career law
clerksto maintain their second staff position as a rotating one.

This Committee encouragesthe judiciary to continue to seek lav clerk candidaesin
consultation with the four law schools in Tennessee.

In order to increase the number of minorities and women among law clerks, the
Committee urges judges to broaden the selection pool by considering not only grades or
class rank but also a variety of scholastic achievements and other factors, such as
extracurricular activities and public service.

The Supreme Court should encouragethejudiciary to maintain court staffsthat reflect
the state’s “ diverse mixture with respect to race, including the dominant ethnic minority
population, and gender.” The Supreme Court should promulgate arule, and should require
all local courtsto promulgate alocd rule, against discrimination incourt proceduresand in
hiring.

The Committee encourages the Tennessee Bar Association, the minority bar
associations, the Lawyers Association for Women, and locd women’s bar associations to
identify candidates for judicial appointments before vacancies occur and to prepare these
candidates for the selection process.

Many judicia districts have small numbers of minority and female attomeys.
Therefore, there are few minority and female candidates available to seek judicial
appointment or election. The Tennessee Supreme Court should promote, and the General
Assembly should fund, alaw school scholarship or loan program for minorities and women
from the designated counties who will agree to practicelaw in their home counties or in
counties with low percentages of minority residents for ten years and who shall consider
seeking ajudgeship from that judicial district.

The Supreme Court should continue to award CLE credit for courses that provide
information and guidance to minority and women attorneys regarding the judicial
nomination, selection, and evaluation process. An example of such a CLE program is the
“Path to the Robe” session presented during the University of Tennessee Law Women 25th
Anniversary Celebration on March 27-29, 1998. Panelists on this program were former
Tennessee Supreme Court Justice Penny J. White, Sullivan County Circuit Court Judge
PhyllisMiller, and Knox County Chancellor John F. Weaver. Moderator wasformer Knox
County General Sessions Court Judge Gail Jarvis. Programs such as these, particularly if




presented in settings likely to reach female and minority lawyers, can play an important part
inmakingjudicial officean attainablegoal. The Committee encouragesbar associationsand
CLE providersto present more programs like this.

The Committee also encourages the state's law schools to prepare law students,
especially women and minorities, for judicia office through curricular and co-curricular
offerings, and encouragesthe law schools Career Services officesto present judicial office
asan attainable career goal and to provide information on how to preparefor judicial office.
In particular, the Committee urges the states' law schools to encourage minorities and
women to apply for judicia clerkships and to provide the information and guidance
necessary to assist them in doing so through strong judicial clerkship advising programs.

The Committee urges the Secretary of State to appoint more minorities and women
as administrativelaw judges.

. Racial and Ethnic Fairness Recommendation

The Tennessee Supreme Court and the Presiding Judges of Judicial Districts
should designate minority judges to fill temporary vacancies, induding those in
jurisdictionsthat havelittle or no minority representation in the bench or bar.

I mplementation Committee Recommendation:

The Tennessee Bar Association as wdl as local bar associations, minority bar
associations, and women'’ shar associationsshould forward, every 6 months, to the Tennessee
Supreme Court and the Presiding Judges of Judicial Districts alist of minority and women
candidates avalable to fill temporary vacancies.

The Tennessee Bar Association as well as local bar associations, minority bar
associations, and women’ sbar associationsshould forward, every 6 months, tothe Tennessee
Secretary of State alist of minorities and women available to fill vecancies.

[1. Racial and Ethnic Fairness Recommendation

The Legidature should review the composition of the Judicial Selection
Commission to ensure compliance with statutory requirements of diversity.

Implementation Committee Recommendation:




TheL egidlature should review the composition of the Judicial Selection Commission
biennialy.

The Committee endorses the statute that establishes the judicial selection process.
While the current composition of the commission does clasely goproximate the state's
“diversemixturewith respect to race, i ncluding the dominant ethnic minority popul ation, and
gender,” the Commission encourages the Speakers of the Tennessee House and Senate to
appoint at least 7 women to the commission to reflect gender population statewide. The
Speakers are encouraged to appoint more than 3 minorities to the Commission.

V. Racial and Ethnic Fairness Recommendation

Judicial candidatesshould bescreened and disqualified upon evidenceof racial
and ethnic bias prior to appointment.

Implementation Committee Recommendation:

The Committee believes that gender bias should aso be disgualifying. The
Committee endorses the process by which judicial candidates are currently screened. The
application form, the interview process, and the composition of the Selection Commission
itself are designed to root out evidence of racial, ehnic, and gender bias.

V. Racial and Ethnic Fair ness Recommendation

The judicial evaluation process should include screening for bias when
evaluatingsittingjudgesand evaluator sshould r eflect the proportionate population of
minorities.

Gender Fairness Recommendation

TheCommission endor sestheTennessee Judicial Performanceand Evaluation
Program and recommendsthat questionsregarding potential gender bias continueto
beapart of any evaluation questionnaire designed and used in that setting. Whilewe
recognizethat it may takeconsider abletimeto fully implement and review the existing
evaluation program, we recommend that eventually this program be extended to
include evaluations of general sessions and juvenile court judges. Additionally we
recommendthat all evaluationsbemadeavailabletothepublic. Finally, weendor sethe
use of the Judicial Selection Commission as a means of finding qualified persons to
servein the Tennessee judiciary regardless of gender of the applicant.




Implementation Committee Recommendation:

Thejudicial evaluation processsolicitseval uationsfrom other judges, court staff, and
those attorneys who practice beforethe court. The Committee recommends that the pool of
evaluators be broadened to include parties whose cases have been heard by the judge being
evaluated. All evaluators should represent the racial, ethnic, and gender diversity of the
geographic area from which the judge hears cases.

The evaluation process a so includes an hour-long interview with the Commission
on Judicial Performance, which today consists of 3 minority males, 4 white females, 4 white
males, and 1 minority female. By statute the Commission must represent the diversity of the
state's population. The Commission urges the Speakers of the House and Senate and the
Judicid Council to assurethat future appointmentsreflect that di versity.

The Supreme Court should mandate diversity training for all judgesincludingprivate
act and juvenile judges and child support referees.

Additional Recommendation:

The Court of the Judiciary should keep and report annually to the Administrative
Office of the Courts statistics on complaints against judges brought on issues of racid,
ethnic, and gender bias. (See also Report of the Data Collection Subcommittee at section
I.) These statistics should be statutorily required to be published in the AOC annual report.







REPORT OF THE
DATA COLLECTION SUBCOMMITTEE

l. Racial and Ethnic Fair ness Recommendation

That the Tennessee SupremeCourt create, and the Tennessee Gener al Assembly
fund, an entity: (a) to continue the study of how race and ethnicity affect the fair and
equitabledispensation of justicein the State of Tennesseg; (b) tofollow through on the
recommendationsmadeby thisCommission; (c) toidentify other appropriatemeasures
that should be taken to eliminate discrimination or biasin the practice of law and in
systems of criminal and civil justice; and (d) to report periodically to the Tennessee
Supreme Court, the Legidature, and the Governor on the accomplishment of
appropriate goals and recommendations.

Gender Fairness Recommendation

Given the need for demog aphic information, we recommend that various
judicial conferences, agencies, law schools, bar associations, and the Board of
Professional Responsibility provide demographic information on membership and
leader ship, whereapplicable, tothe Supreme Court onan annual basis. Additionally,
werecommend totheCourtthat it undertakethe cdlection of data on perceptionsand
attitudes of judges and non-judicial court personnel. Lastly, we urge that the
Administrative Office of the Courts collect, analyze, and disseminate all data as it
pertainsto gender fairnessin the Tennesseejudicial system.

I mplementation Committee Recommendation:

Frequently, if alocality has dataonthe judiciary or public perceptions of the courts
the locality does not routinely report that information to any state office. Consequently,
statewide information is, at best, impressionistic and, at worst, incomplete. This report
envisionsthat in the near future the Tennessee Supreme Court will develop aformal system
for collecting statewide data and a process for analyzing that information.

The Implementation Committee concurs with the Gender Fairness Commission’s
recommendation that the task of data collection be assigned to the Administrative Office of
the Courts. One should keep in mind, howeve, that the AOC was designed “to assist in
improving theadministration of justiceinthestate.” Tennessee Code Annotated Section 16-
3-801. Further, morethan datacollectioniscontemplated; both recommendationsapparently
envisioned that the entity would, among other things, both study the information collected
and promulgate guidelines.




Totheextent that creating aseparaeentity is presently impracticabl e, thenthere must
be ameaningful increasein the staff and resources of any existing agency, suchasthe AOC,
that isasked to perform data collection. If thisapproach isadopted, the Court should follow
the model established in other jurisdictions by continuing the appointment of a committee
that studies the data collected by the agency, and makes recommendationsin light of those
findings. For instance, Hawai’i has a Committee on Equality and Accesstothe Courts and
itsmission is to deal with issues of fairness and to increase access for parties appearing on
their own behalf, the economically disadvantaged, and the immigrant community. See THE
HAawAl'l STATE SUPREME COURT COMMITTEE ON EQUALITY AND ACCESS TO THE COURTS
AND THE HAWALI'I STATE JuDICIARY OFFICE ON EQUALITY AND ACCESS TO THE COURTS,
ANNUAL REPORT (June 1999).

Likewise, areport writtenby those invdved in similar effortsin New Jersey, which
is the leader in the anti-bias task force movement, recommends the creation of a standing
committee on issues of bias. Any proposed standing committee was envisioned as
continuing the effort to implement the task force recommendations; working withthe court
administrative office to develop judicial and legal education programs on bias issues
developing a statistical data base for monitoring bias; reviewing appellate decisions for
instances of bias; participating in programs for professional and lay audiences on issues of
bias; serving asamediaresource; and processing complaintsregardingjudicial and lawyers
bias, through formal and informal mechanisms. See NORMA JULIET WIKLER AND LYNN
HECHT SCHAFRAN, LEARNING FROM THE NEW JERSEY SUPREME COURT TASK FORCE ON
WOMEN IN THE COURTS. EVALUATION, RECOMMENDATIONS, IMPLICATIONS FOR OTHER
STATES 76 (1989). (See also Report of the Court Environment Subcommittee at section I1.)

More generally, studying the impact of race, ethnicity, and gender on the
administration of justiceis an awesometask. Any entity charged with such responsibilities
isapt to benefit from the efforts of the ABA Commission on Opportunitiesfor Minoritiesin
the Profession, the ABA Council on Racial and Ethnic Justice, and the National Center for
State Courts. In fact, the ABA Commission on Opportunities for Minorities in the
Profession has called for information about the status of minority and women lawyers to
prevent the re-institution of exclusionary practices in the profession. This information
should assist in detailing changes in the profession as they unfold, allow for meaningful
assessment of policies, and allow for changes, if necessary. That Commissionalso noted the
dearth of national information regarding the distribution of minority lawyers, minority
representationinlegal departments, in state or local government offices, or on law faculties.
See AMERICAN BAR ASSOCIATION COMMISSION ON OPPORTUNITIESFORMINORITIESIN THE
PROFESSION, MILESTO GO: PROGRESSOF MINORITIESIN THE LEGAL PROFESSION 19 (1998).
The same generally can be said regarding data for both minority and women lawyers in
Tennessee. It isanticipated that data collection peformed by the appropriate entity would
becomeroutine, and that areport of the datawould occur at least annually. To facilitate the




collection and reporting of data there needs to be a standardized framework for and
centralized reporting of data collection.

Similarly, to takeful | advantage of studying theimpact of race, ethnicity, and gender
on the Tennessee judicial system, there should be continual self-assessment of the judicial
system, the data collected, and the methodology of datacollection. For instance, the data
collection entity should periodically consider issues such as whether the categories and
classifications presently surveyed or studied are sufficient, and consider whether there are
other substantive areas where study or data are needed.

TheReport of the Commisson on Gender Farnessand the Report of the Commission
on Racia and Ethnic Fairness contained anecdotal and impressionistic stories of gender,
racial, and ethnic bias. Data collection was deemed importart to either confirm or deny the
extent of gender, racial, and ethnic bias. The Implementation Committee recommends that
the Administrative Office of the Courts undertake a systematic program of data collection
from court users. A form for collecting this data, “ Survey of Court Users,” is appended as
Attachment 25.

Collecting dataisnot enough, however. Thedataitself might suggest trendsand other
areas of exploration. Personnel must be available who have appropriate training in socia
science research. Determining the appropriate questions to ask and the proper assessment
of the collected data callsfor persons who have advanced social sci entific research traini ng.
Thekind of social scientific research expertise needed to assess and monitor gender, racial,
and ethnic biasisusually not found on court administrative staffs. Such expertise should be
sought. In the absence of in-house expertise, a consultant relationship with qualified
academics should be established.

Analysisof dataonly goesso far, however. The statistics can either detail or forecast
trends, while stories recount particular -- sometimes singular -- experiences. One way to
supplement the effectiveness of both types of data is by using professionally trained
observersor monitors. Infact, social science expertisewould be invaluable in making use
of thisform of datacollection. SeegenerallyMoLLY TREADWAY JOHNSON, STUDYING THE
RoLE oF GENDER IN THE FEDERAL CouRTs: A RESEARCH GuIDE 77-81 (Federal Judicial
Center 1993); LYNN HECHT SCHAFRAN AND NORMA JULIET WIKLER, OPERATING A TASK
FORCE ON GENDER BIASIN THE COURTS. A MANUAL FOR AcCTION 37 (1986).

Anyone knowledgeable about the court system and its generd operation should be
an acceptable candidate to serve as an observer or monitor. These observers are a way to
take a “picture” of the judiciary; they report on what is actually happening in the places
where human contact occurs, such as in the courtroom and the clerk’s office. Nonverbal
communication and otherwisesensitive information are sometimes better conveyedthrough
observational studies than other data collection methods. Each site selected should be




observed a number of times and at different times of the day to validate the observation
process.

Asthe Report of the Commission on Gender Fairness noted, pages 61-63, there are
two basi c typesof observersor monitors: participant observersand nonparticipant observers.
The participant observer watches a particular setting, listens, and asks questions of the
participants. The participant observer istypically in place for a significant period of time,
which allows the participant observer to probe the minds of the participants in their work
setting and to see the participants’ interactions and how they react to each other and other
stimuli. The participant observer thus is able to measure both the nature and extent of
possible biases. In contrast, the nonparticipant observer only watches the proceedings and
records what has occurred, such as the level of attention paid to each participant, theforms
of dress employed, and extraneous comments that haveracial, ethnic, or gender overtones.
Nonparticipant observation will generally secure less qualitative, but more quantitative
information.

Whilethevalidity of observational studies can be undermined by inadequatetraining
or the biases of the observers, professional training should reduce, if not eliminate, any such
biases. Trainingand supervision, including reliability checksof the observer smethodol ogy,
will likely reduce discrepancies among the observers. Background readings, detailed
instructions of what to ook for, and perhaps an instructional videotape should be sufficient
to familiarize observers with their assigned task and how to perform it. Furthermore,
providing observers with aform to use in recording behaviors will standardize the process.
Thisisanother instancein which personswith social sciencetrainingcould play animportant
role in devising and implementing observational studies.

. Racial and Ethnic Fairness Recommendation

The Administrative Office of the Courts should collect and distribute data on
the impact of current bail bonding policieson racial and ethnic minorities.

I mplementation Committee Recommendation:

The most appropriate way to consistently collect the pertinent information may be
through a survey document, which ocould be completed each time a request for balil is
considered. The AOC should disseminate survey documents, and periodically collect and
analyze the information contained therein. The survey documents should include
information on the charges filed against a defendant, the defendant’ s approximate income
status, and the defendant’ srace, ethnicity, and gender. Other pertinent factors could include
whether bail was applied for, the outcome of the bail decision, and sufficient identifying
information about the court (including the judge, theindividual prosecutor, and the defense




attorney’s and prosecutor’s office). Collectively, this data should allow for a better
assessment of the granting or denial of requests for bail by persons of color and could lead
to an assessment of what role, if any, the race, ethnicity, gender or any other factor playsin
bail bonding decisions. Appropriate recommendations should follow when sufficient data
is collected and trends are documented.

Likethe Racial and Ethnic Fairness Commission, the Commission on the Future of
the Tennessee Judicial System criticized the bail system. Presently, the decision on whether
bail isgranted iscommitted to the judicial commissioner or general sessionsjudgesand thus
tendsto vary from court to court. The Commission on the Future of the Tennessee Judicial
System perceived that a defendant’ s financial ability, rather than the appropriate factors of
whether the defendant presented athrea to the public or was aflight risk, dictated whether
the defendant would be released on a bond. See ComMISSION ON THE FUTURE OF THE
TENNESSEE JUDICIAL SYSTEM, To SERVE ALL PeorLE 35-36 (1998). Furthermore, the
Implementation Committee learned that non-English-speaking criminal defendantsmay be
denied bail, or the setting of bail may be delayed, due solely to theunavailability of timely,
accurate, affordable interpretation services. (See aso Report of the Court Policy and
Procedure Subcommittee at section V1.)

Recently, the Genera Assembly has considered and modified the law on the bail
bonds process. Such amendments were primarily directed at bond companies and would
have required the companies to collect at least 10 percent of the total bond amount from a
criminal suspect. Arguments were raised that the bill would discriminate against the poor.
SeeTomHumphrey, Bail Bond Installment Bill Fails, KNoxVvILLENEWS-SENTINEL, May 14,
1999, at A4. A genera re-evaluation and reform of the state's bail bond system may be
needed. (See also Report of the Court Policy and Procedure Subcommittee at section V11.)
Recommendations regarding such an effort are beyond the charge of this Committee.
However, the recommended data collection regarding bail bonds would substantially assist
in determining the need for refarm.

1. Racial and Ethnic Fairness Recommendation

The Administrative Office of the Courtsshould compileand distribute data on
civil casestoevaluatetheinfluenceandimpact of raceand ethnicity issueson outcomes,
settlements, and damage awar ds.

The Tennessee Department of Commerce and Insurance should require
insurance companiestoreport theamount of personal injury settlementsand therace

and ethnicity of the parties.

Implementation Committee Recommendation:




These recommendations attempt to address the concern that the disposition of civil
cases, including persond injury settlements, are influenced by the race or ethnicity of the
parties.

Appropriate legidative or administrative action may be necessary before the
Tennessee Department of Commerce and | nsurance (or any successor agency*) can require
that insurance companies disclose the race, ethnicity, and gender of the parties to a
settlement. Such legislative or administrative action should be sensitive to confidentiality
restrictions that may be included within a settlement agreement. That sensitivity to
confidentiality should not, however, extend to prohibiting disclosure of the race, ethnicity,
and gender of the claimants or the amount of the settlement. That is, it would seem to serve
little useful purpose -- and be contrary to the efforts of both this Committee and the prior
Commissions -- for a settlement agreement to prohibit the disclosure of the race, ethnicity,
and gender of the claimants or theamount of the settlement.

Another problem with any simple equation between settlement amounts and racial
or ethnic bias is that personal injury and insurance law allow differences in settlement
amountsdueto the“value” of theinjury, which oftenisafunction of socio-economicfactors
and not necessarily race, ethni city, or gender. See generallyFrank M. McClellan, The Dark
Sdeof Tort Reform: Searching for Racial Justice, 48 RUTGERs L. Rev. 761, 794-98 (1996)
(posing unanswered questions regarding the judiciary, litigants, attorneys, and juries on the
confluence of race and tort law); Martha Chamallas, Questioning the Use of Race-Specific
and Gender-Specific Economic Data in Tort Litigation: A Constitutional Argument, 63
ForDHAM L. REv. 73 (1994) (examining gender and race biasin the cal cul ation of damages,
especially assessment of loss of future earnings capacity). Therefore, more complete data
may be obtained if the Department of Insurance and Commerce (or any successor agency)
also secures information related to the socio-economic status of claimantstee.

Collectingdataonal civil caseswouldrequireagreat deal of effort and coordination
among all civil courts throughout the state and the data collection entity within the
Administrative Office of the Courts. Some effort has been made in this area in worke's
compensation cases. Presently, an employeewho suffersan employment-related injury and
who is not satisfied with the benefits received from an employer can file aclam. To
conclude a case, a SD-1 Workers Compensation Statistical Data form (appended as
Attachment 26) has to be filled out by the employe and filed with theclerk of the court in
which the caseis pending contemporaneously with afinal court order. See Tenn. Code Ann.
§ 50-6-244(b). Then before the tenth day of each month, the court clerk must forward all
SD-1 forms filed during the preceding month to the administrator of the Division of

By statute, the Department of Insurance and Commerce expires on June 30, 2002.
See Tennessee Code Annotated Section 4-29-223(a)(6).




Workers Compensation. Seeid. 8 50-6-244(c). Even when workers' compensationclaims
areresolved by the Department, the stati stical dataform must be compl eted for the settlement
to becomefinal. Seeid. § 50-6-244(d). The SD-1 form does not inquire into the claimant’s
race, ethnicity, or gender. A modificationof theform-- toask theclamant’srace, ethnicity,
and gender -- wou d begin toaccomplish the purpose of providing moredetailedinformation
on the settlement of workers' compensation claims. Copies of the modified SD-1 form
should be forwarded to the data collection entity for assessment of whether thereisradal,
ethnic, or gender bias in the settlement of workers' compensation cases.

A similar data collection process could beimplemented for tort and insurance cases.
Namely, as a condition for settlement, the court could require the disclosure of the parties
race, ethnicity, and gender and the amount of the settlement. Collection of thisinformation
could be mandated by court rule; legslation probably would not be necessary. Such
information could be part of the judgment that is entered in every case, whether the caseis
tried or settled. Copiesd thisinformation should be forwarded to the data collection entity
for assessment of whether thereisadiscrepancyin the settlement of tort and insurance cases,
dueto racial, ethnic, or gender bias.

V. Racial and Ethnic Fairness Recommendation

The Tennessee Supreme Court should prepare reports showing minority
representation among court personnel by judicial districts, and make such reports
available to appointingauthorities.

Implementation Committee Recommendation:

Dataon minority representation among court personnel might be best acquired by a
survey document. The Administrative Office of the Court should disseminate these survey
sheets, and periodically collect and analyze the information contained therein.

The apparent purpose behind this recommendation is to document the need for and
facilitatethe sel ection and appointment of court personnel reflecting moregender, racial, and
ethnic differences. It is anticipated that the AOC could play a role in fulfilling this
recommendation. Presently, the AOC does collect information on statecourt judges. During
the preparation of this report the subcommittee became aware that recently aperson was
appointed to the AOC to collect and consolidate data on gate court judges.

Beforethat appointment, the subcommittee gathered some dataon the racial, ethnic,
and gender composition of the state judicial system. Our efforts were hampered in several
ways. One question was how to define the “judicial system,” or posed differently, which
judges and courts should be included. This matter was resolved by using alist of addresses




of judges and court clerks provided by the AOC. We sent out a letter to each o the listed
judgesand court clerks. Relatedly, we considered whichpositions shouldbeincludedinthe
survey. Itturned out, however, that thelist included some municipal court judges, whichwas
beyond the self-defined scope of our inquiry. In requesting information from the court
clerks, the subcommittee defined the appropriate non-judicid employeesas. “including court
clerks, deputy clerks, secretaries, bailiffs, court reporters and other like positions that
contribute to the smooth operation of the courts.” Due to the apparently small number of
repliesto thelettersfor information, we are not confident that the results present an accurate
picture of the racial, ethnic, and gender composition of the state judicial system. The
information garnered indicated that the clerks’ offices largdy employed white women, that
judgesand bailiffstypically werewhite men, and that, on occasion, African Americanswere
employed, mostly as bailiffs.

V. Racial and Ethnic Fairness Recommendation

TheTennessee Department of Cor redion should compileand distributedataon
the access minorities have to, and their success in, offender programs that offer
educational, vocational, and drug rehabilitation treatments.

I mplementation Committee Recommendation:

Thisrecommendation respondsto the perceptionidentifiedinthe Report of theRacial
and Ethnic FairnessCommissionthat African American defendantsare apt to receive harsher
sentences, including incarceration, than non-African American defendants. Judges
traditionally have wide discretion in the sentences that they may impose. That discretionis
improperly used when because of adefendant’ srace, ethnicity, or gender the judge imposes
aharsher sentence than the sentence s/lhe would impose upon adefendant of adifferent race,
ethnicity, or gender with a amilar background, who committed asimilar crime. Presently,
the AOC collectsdata on certain crimind cases. Dueto how it is collected and recorded it
is not always readily interpretable by the public.

The data aluded to in the recommendation and sought from the Department of
Correction should cover areasonable number of years. It shouldinclude defendants of all
races and ethnicities and both genders. From this larger database onecould try to ascetain
whether minorities and women have equal access to programs that offer educaional,
vocational, and drug rehabilitation programs as men and as members of other racial and
ethnicgroups. Itisbelieved that the Department of Correction presently does document the
race, ethnicity, and gender of defendants. Both the Department of Correction and the data
collection entity could analyze the information. This data should alow for a better
assessment of whether minorities have the same opportunity to participate in theavailable
programs. Appropriate recommendations should follow after the datais reviewed.




VI. Racial and Ethnic Fair ness Recommendations

The Tennessee Commission on Children and Youth should compile and
distributedataon theoutcomesof juvenilecourt proceedingsby raceand ethnicity and
recommend appropriate corrective actionsif such data showsbias.

The Tennessee Commission on Children and Youth should compile and
distribute data regarding the extent to which minority children are €ligible for
educational, vocationa, and drug rehabilitation programs and the outcome of such
programsfor minority participants.

Implementation Committee Recommendation:

Some statistics are a ready being compiled and distributed by the Tennessee Council
of Juvenile and Family Court Judges. These statistics should be reported to the data
collection entity. To the extent these Satistics do not address the Commissions’ concerns,
the Court should recommend that the Commission on Children and Youth and the
Department of Correction compile the listed data and report it to the datacol lection entity.
Though any data reported cannot show bias, analysis of the information might lead one to
infer that some biasexi s, It isimportant to keep in mind that the sentencing dedsionisa
discretionary one, and there might be other non-racial, non-ethnic, or non-gender-based
reasons for an apparent disparity. Alternatively, it may be that certain juveniles, though
eligible for such programs, either are not offered an opportunity to participate in the
programs, or when they are offered, choose not to participate in them. Rather than
specul ating on the outcomes of thesejuvenile proceedings, the collected data, when properly
analyzed, could indicate the actual practices.

However, even the impression that the sternest sentence is imposed on the most
delinquent offender may not be fully accurate. Recent research does support the notion that
the race or ethnicity of ajuvenile affects the outcome of cases. In George Bridges and Sara
Steen, Racial Disparities in Official Assessments of Juvenile Offenders. Attributional
SereotypesasMediating Mechanisms, 63 AM. SocioLoacIcAL Rev. 554 (1998), the authors
studied juvenile offenders and their probation officers written accountsin threecountiesin
Washington state. They found that probation officers consistently portrayed African
American youths differently from white youths in their written court reports; the African
Americans delinguency was more often attributed to negative attitudinal and personality
traits. These attributions about the juveniles played a role in whether the offender was
thought likely to engage in future criminal activities, and were a way by which race and
ethnicity indrectly influenced sentenang determinations.




It isimportant to bear in mind that both the juvenile and his or her family members’
impression of the Tennesseejudicial system will be heavily shaped by how thejuvenileis
treated. These impressions can belifelong and can lead to acorrosive opinionof the utility
of the state judicial system.

Corrective action should include moretraining of probation officers and otherswho
process juvenile cases 0 that efforts can be made to identify and perhaps separate out
cultural impressions from the actual causes that have resulted in the juvenile’ sappearing in
court.

Conclusion:

A comprehensive and systematicdata col lection process should beginimmediately.
The statejudiciary presently lacksaperson or aplacethat collects demographic information
on the courts or data on public perceptions of the judiciay. Besides collecting this
information, aformal systemic process of data analysis should be implemented.




CONCLUSION
Members of the legal profession dften take pride that some important societal
changes were initiated by them in their roles as lawyers and judges. Neither those
accomplishments, nor the pride they generate, should blind us to the many recent stories of
widespread public dissatisfaction with thelegal system. We believethat the Supreme Court
recognized the need for remedial action by establishing the predecessor Commissions and
this Committee.

Therecommendationsin thisReport are but thelatest in an ongoingeffort by thestate
judiciary and the bar to bring about justice for all who come into contact with the state court
system. The recommendations themselvesare modest. We are under noillusion that, even
if they were all immediately implemented, they would resolve completely the identified
issues.

Some of our recommendations address areas of thelegal profession that are outside
the direct control and supervision of the state judiciary, such as the law schools, bar
associations, and legal employers. We believe it is important that the Court continue to
monitor the activities of the legal profession in these arenas because they are generally not
otherwi se directly accountabl e to any authority.

Our recommendationsarerel atively simpleand financially inexpensiveto implement.
However, in terms of time, effort, reflection, and self-examination, our recommendations
may require more. Old lessons may need to be relearned, while some habits and practices

will have to be discarded. New lessons will have to be taught and learned. However, we




should not fear the future. We should, instead, fear what will happen if we are no longer
willing to continue to strive toward equal treatment under the law for all persons. It is not
an exaggeration to note that public confidence in the court system is essential to public
respect for court judgments. We must restore public confidence.

In accordance with the order establishing this Committee, we limited ourselves to
addressing issues of racial, ethnic, and gender fairness. We know that issues of wealth and
socia class permeate the treatment of individuals within our judicial system, and their
perceptions of that system. We cannot continue toignore the impad that wealth inequality
has on the delivery of justice and on perceptions of fairness.

Findly, this Report should not be viewed as the last step toward a more equal state
court system. Additional effort hasto be expended, regardless of the metaphor chosen—there
isstill muchwork to bedone; there areyet many milesto go; thereare gill promisestokeep;

the dream of equality has been too long deferred.




TABLE OF RECOMMENDATIONSOF THE
RACIAL AND ETHNIC FAIRNESS COMMISSION
AND THE GENDER FAIRNESSCOMMISSION

Thistable permitsareader who haslocated aparticular recommendationinthereport
of either predecessor Commission to |ocate the | mplementation Committee’ s comments on
that recommendation in the appropriate subcommittee report. The recommendations of the
predecessor Commissions are listed in the order in which they appear in their respective
Commission reports.

Racial and Ethnic Fairness Commission Responsible Subcommittee
Recommendations

General Recommendations

1. That the Tennessee Supreme Court create, and the Tennessee General Assembly
fund, an entity: (a) to continue the study of how race and ethnicity affect the fair and
equitable dispensation of justice in the State of Tennessee; (b) to follow through on the
recommendations made by this Commission; (c) to identify other appropriate measures that
should be taken to eliminate discrimination or bias in the practice of law and in systems of
criminal and civil justice; and (d) to report periodically to the Tennessee Supreme Court, the
Legidature, and the Governor on the accomplishment of appropriate goals and

recommendations Data Collection
2. That the Tennessee Supreme Court amend the Tennessee Rules of Professional

Responsibility to prohibit, inter alia, bias or discrimination by lawyers. . . .

Bias and discrimination have no place in the courts and in the performance of legal
services. The concept of one system of justice for all persons does not contemplate, nor
should the professon in the Court permit, prejudice or dscrimination by lawyers.

Thisrecommendation does not intend to regul ate wordsor conduct that are protected
by federal or state laws and remedies, and does not intend to prohibit speech otherwise
protected by the First Amendment to the United States Constitution in Article |, Section 19
of the Tennessee Constitution. Court Environment

Education and Training




1 Law schools should continuetheir affirmative effortsto rearuit, admit, and graduate
more minority law students. Education and Training

2. Law schools, together with the bar associations and state education offidals, should

increase their efforts to disseminate information about careers in the law to encourage

minority high school and college students to consider careersin the legal profession.
Education and Training

3. Law schools should offer greater financial assistance to minority applicants and law
students. Education and Training

4. The Tennessee Supreme Court and the Legidature should promote appropriate
methods to increase financial assistance to minority lav students by such programs as
scholarships, loans, and tuition forgveness. Education and Training

5. Law schools should increase the diversity of their teaching faculty—bath full-time
and part-time—by continuing their efforts to attract and retain high quality minority
professors. Education and Training

6. L aw school sshould act ascommunity resourceswith outreach to communitiesacross
the state to help eradicate exiging forms of discrimination and bias and to improve
opportunities for all persons to achieve personal and professional goals, regardless of race
or ethnicity. Education and Training

7. Law schools should continue or initiate mentor programs to support the academic
success and professiona development of minority law students.
Education and Training

8. Law firms, corporations, government agencies, and other law-related offices should
develop in-house mentor programs to support the professiond development of minority
lawyers. Education and Training

9. Law offices should implement programsto assure equality in the nature, scope, and
importance of tasksassigned to dl atorneys regardl ess of race or ethnicity.
Education and Training

10. L aw school s should devel op activitiestoimprove the knowledge and responsiveness
of students, lawyers, and judges to issues of race and ethnicity in the workplace.
Education and Training




11. Law schools should continue efforts to increase employment opportunities for
minority students and graduates, ensuring that minorities have access to the same
employment opportunities as other law students and graduates.

Education and Training

12. L ocal and state bar associations and the courts should devel op educational programs
to provide training for primary and secondary school students and the public through
community forums. Education and Training

13.  Judges should educate public audiences about the legal system and the adversarial
processto help avoid confusi on and misunderstandi ngs about the judicial processthat may
be misinterpreted as bias. Education and Training

14.  Judges should exerdse authority and receive funding to require sensitivity training
for al court personnel. Education and Training

15.  Local bar associations in conjunction with legal and judicial organizations, should
develop handbooks to provide judges, attorneys, and court personnel with information that
will improve their interaction and communication with persons of diverse racial and ethnic
backgrounds in courtroom and judidal settings. Education and Training

16.  Thelegidatureshouldrequirestate and local law enforcement officialstoinvest time
and resources in diversity training for officers and support staff.
Education and Training

17.  TheTennessee SupremeCourt shouldrequirethat continuing legal educationinclude,
within its ethics and professi onalism requirements, racia and ethnic diversity training.
Education and Training

18.  Judicial Conferences, the Court Clerks Conference, the bar associations, and other
associations that offer continuing legal education programs should encourage the selection
of educational faculty from diverse racid and ethnic backgrounds.

Education and Training

Court Environment

1 Judgesshouldissueclearand concisedirectivesto eliminate discriminatory practices
within the court environment. Court Environment
2. Courts should ensure that in civil or criminal fee-generating cases, a@torneys are

appointed on a non-discriminatory basis. Court Environment




3. All participantsin the court environment should be addressed by appropriate formal

titles. Court Environment
4, State and local bar asociations, in conjunction with judges and clerks, should
develop court monitoring programs to ensure court environments free from racial or ethnic
bias. Court Environment
5. The Tennessee Supreme Court should prepare reports showing minority
representation among court personnel by judicial districts, and make such reports available
to appointing authorities. Data Collection

6. Judicial appointing authoritiesshould establish asapriority theincrease of minorities
injudicial and quasi-judicial appointments.
Judicial Nomination, Selection & Evaluation

7. The Tennessee Suprame Court and the Presiding Judges of Judicial Districts should
designate minority judges to fill temporary vacandes, including those in jurisdictions that
have little or no minority representation in the bench or bar.

Judicial Nomination, Selection & Evaluation

8. TheL egislature should review the composition of the Judicial Selection Commission
to ensure compl iance wi th statutory requirements of diversity.
Judicial Nomination, Selection & Evaluation

9. Judicial candidates should be screened and disqualified upon evidence of racial and
ethnic bias prior to appointment. Judicial Nomination, Selection & Evaluation

10.  Thejudicia evaluation process should include screening for bias when evaluating
sitting judges and evaluators should reflect the proportionate popu ation of minorities
Judicial Nomination, Selection & Evaluation

11.  The Tennessee Suprame Court and the Legislature shoud review all aspects of the
system of assessing and providing bail bonds; should set forth specificguidelines regarding
surety requirements; and should consider apublic pre-trail service system free from bias as
an appropriate dternative or addition to the current bail bonding practices.

Court Policy and Procedure

12.  Judges should encourage sheriffs, clerks, and other court personnel who hire court
assistants to appoint minority personnel. Court Environment

13.  The Administrative Office of the Courts should recruit and hire minority court
reporters for use in state-funded cases. Court Environment




Court Policy and Procedure

1 L ocal court systems should designae an ombudsman to assist public participantsin
thejudicial system. Court Policy and Procedure

2. The Administrative Office of the Courts should collect and distribute data on the
impact of current bail bonding policies on racial and ethnic minorities.
Data Collection

3. The Administrative Office of the Courtsshould compile and d stribute data on avil
cases to evaluate the influence and impact of race and ehnicity issues on outcomes,
settlements, and damage awards Data Collection

4. The Tennessee Depatment of Commerce and Insurance should require insurance
companies to report the amount of personal injury settlements and the race and ethnicity of
the parties. Data Collection

5. The Legislature should enact legislation to provide for sanctions against insurance
companiesthat discriminate on the basis of race or ethnicity in the evaluation and settlement
of personal injury and workers' compensation claims.

Court Policy and Procedure

6. The Tennessee Department of Correction should compile and distributedataon the
access minorities have to, and their success in, offender programs that offer educational,
vocational, and drug rehabilitaion treatments. Data Collection

7. Courtsshould ensurethat jury sourcelistsrepresent theracial and ethnic make-up of
the areas they serve. If standard list sources, suchas driver s licenses, property tax [rolls],
and voting lists do not adequately represent minority demographics, courts should consider
lists from other sources, such as school enrollment, public housing residents and utility
customers. Court Policy and Procedure

8. Courts should review jury service and its policies and adjust those policiesthat may
be barriersto minority participation, such asthe length of service, jurors ability to serve on
call at home, the level of reimbursement, and assistance with child care.

Court Policy and Procedure

9. Courts, district attorneys, and public defenders should assure that all defendants
receive the same quality of treatment and representation.
Court Policy and Procedure




10.  The Tennessee Commission on Children and Y outh should compile and distribute
data on the outcomes of juvenile court proceedings by race and ethnicity and recommend
appropriate corrective actionsif such data showsbias. Data Collection

11.  The Tennessee Commission on Children and Y outh should compile and distribute
dataregarding the extent to which minority children areeligiblefor educational, vocational,
and drug rehabilitation programsand the outcomeof such programsfor minority partidpants.

Data Collection

12.  The Legidature and the Tennessee Supreme Court should expand efforts to make
legal representation available to low and moderate income people.

Court Policy and Procedure
13.  The Tennessee Supreme Court should ensure appropriateinterpreters are available
pursuant to applicable law. Court Policy and Procedure

Gender Fairness Commission Responsible Subcommittee
Recommendations

A. Continuing Legal Education Programs

The Commission recommends that for judicial employees, attorneys, and judges,
training sessionsand/or continuing legal education programsshould be established to provide
information concerning the existence and consequences of gender bias, as well aswaysin
which gender fairness can be achieved. Education and Training

B. Judicial Nomination, Selection, and Evaluation Processes

The Commission endorses the Tennessee Judicial Performance and Evaluation
Programand recommendsthat questionsregarding potential gender biascontinueto beapart
of any evaluation questionnaire designed and used in that setting. While we recognize that
it may takeconsiderabletimeto fully implement and review theexi sting eval uation program,
we recommend that eventually this program be extended to include evaluations of genera
sessionsand juvenile court judges. Additionally werecommend that all eval uationsbe made
availabletothe public. Finally, we endorse the use of the Judicial Selection Commission as
ameans of finding qualified personsto servein the Tennesseejudiciary regardless of gender
of the applicant. Judicial Nomination, Selection & Evaluation

C. Review of Rules, Regulations, Procedures, etc. with Respect to Gender Neutrality
While various court rules have been converted to gender-neutral form, we
recommend that all courts carefully examine existing court rulesto ensure that they reflect
gender-neutral usage. Similarly, werecommend that committees revising and updatingjury
instructions monitor the continued use of gender-neutral terminology. Likewise, we
recommend that all executive orders, state satutes, and regulations be wri tten with an eye




toward gender-neutral usage. Findly, we urge the Tennessee Supreme Court to encourage
everyone within its purview--judges, court employees, and lawyers--to employ gender-
neutral language as one meansof ensuring gender fairness inthe justice system.

Court Environment

D. Data Collection

Given the need for demographic information, we recommend that various judicial
conferences, agencies, law schools, bar associations, and the Board of Professional
Responsibility provide demographic information on membership and |leadership, where
applicable, to the Supreme Court on an annual basis. Additionally, we recommend to the
Court that it undertake the collection of data on perceptions and attitudes of judges and non-
judicial court personnel. Lastly, weurgethat the Administrative Office of theCourtscollect,
analyze, and disseminate dl data asit pertains to gender fairness in the Tennessee judicial
system. Data Collection

E. Guidelines for Attorney Appaintments

We recommend that all judges develop guidelines to ensure that attorney
appointmentsand all fee awardsare based ongender-neutral considerationsand that arecord
of such appointments, including fees awarded, be maintained and made available for
inspection by the public. Court Policy and Procedure

F. Establishment of Speakers Bureau

Werecommend the establishment of aspeakers bureau to address and discussissues
related to gender fairnessinthejudici a system, and that this bureau be administered through
the Administrative Office of the Courts. Education and Training

G. Employment and Promotions Within the Judicial System

We recommend that the State of Tennessee implement the broadest possible
recruitment efforts for all positions on a continuing basis, with special emphasis upon
measures designed to increase the numbers of women in higher paid and higher status
positions in the justice system. The Supreme Court should monitor, on anon-going basis
implementation of policies designed to assure fair employment practices. Finally, wenote
that all judicial department offices, agencies, and courts should be mindful of the need to
maintain a working environment that will recognize and seek to accommodate the unique
problems confronted by the single-parent employee. Court Environment

H. Courtroom Conduct Handbook

We recommend the adoption of a courtroom conduct handbook modeled upon the
existing guide prepared and approved by the Memphis Ba Association. Similarly, with
respect to courtroom staff and personnel, we recommend an gopropriatedocument tobe used
as a part of the training process Education and Training




Proceduresfor Receiving and Reviewing Complaints Regarding Gender Biasin the

Courts

With respect to real or perceived bias by attorneys against others based upon gender,
we recommend that the Tennessee Supreme Court carefully consider revising existing
disciplinary rulesto makeit adisciplinary violation for an a&torney toengagein gender based
conduct. With respect to judges, law enforcement officers, employeesof court clerks’ offices,
and juvenile court employees, we recommend that procedural mechanisms be put in place
for receiving and reviewing complaintsregarding gender bias. Specifically, we recommend
that an insert be included in the Courtroom Conduct Handbook, described above, whereby
complaints pertaining to the behavior of any of those individuals can be brought to the
attention of the appropriate authorities. Court Environment

J. Oversight and Implementation of Recommendations
Werecommend to the Supreme Court that it appointastate-wide committee charged
with planning, overseeing, and monitoring implementation of this Commission’s
recommendations That committee should include representativesfrom anumber of groups
and organi zations and should al so include representatives of the general public. Meaningful
implementation and evaluation holds out considerable promise for the amelioration--and
ultimate elimination--of gender biasin Tennessee sjudicial system.
See Court Environment
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