IN FHE UNITED STATFS DISTRICT €CQOURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISINN

ROBERT GLEN COE, )
)
Petitioner, )
b1 Case Na. 3:00-0310
¥ ) Judge Tranger
}
RICKY RELL, Wurden, }
)
Respondent. y

ME

Peitioger has also filed 2 Mation Jar en Evideatiary Hzarng on his Potition for Writ of
Halcas Corpars (Docke: W, 6) to which E.zpondent has filed ¢ ressense {Daxcket Ne. 113,
Responden| kas filed £ Metia to Dismise Petitica for Wt of Hab eas Corpus {Docket Mo 100 o
wlieh Pitinner aas respanded [Docks: No. 15),

‘The folluwing mulions aisa remsin panding kofore this court: Pehtione’s Motien to
Reeonader Case Asaipnmant (Decke: No, 14]; Petitiorars Motion Jor Grder to Disqualify
Attcmey Geceral’s Cilics (Decke: No, 167, a3¢ Pervioner’s Moton %o Distovery (Docket No.
).

[ Masica for Evidentiary Hearing

Prior to the enacteen: of the AEDPA, a recues! for 55 evidentiary hegring t2 resolve a

f=ders] hadeas challenge was guid=d by Rule 3{2) of the Kulss Goveming §2254 Cases’ and by

[uwpscod v Sain 372 T8, 233, 83 S Cr 745, 9 LEA.2d 770 (1963}, as modified by Keensy v.

‘R le B(w) providss that “[1f the petition is nat distissed 2t & previous stags in the

ng ! e T e . .
prosecding, " the alist ol ot :.'ru]rlhl:if;_jgg. n:,ﬁ \:‘fﬁt__agr LN EFHQGHIFEI} hearing 1z required

et | i itk
tho dosest in c\cmplmn:a wi
Bule 59 end'cr Rule 7%(8" ‘3}
FRCF. ::T&_,chﬂjﬂl}& _Q%f
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Tamayo-Reves, S04 TS [, 1128 CL 1715, 1.6 L. 5d.2¢ 318 {1992). While stating rha: :n
imany cases, the federa, courts were permutied bo exe-gise their discretion in deciding whetker to
hold an cvidatiary hearing* Towngend reqited thet an cvidentiary hearing be held whers |t was
shown that the "nwheas appicant 3id not receive o full and fair evidettiay hearing in s wluie
eaort ™ Townsend, 372178, 21312, Under Townsend, a federal courl was o hold in evideTiary
hearng if:

(1} tha raerite ol tae fectual dispute ware net reanlvad in the gtate

hearng; (2) the stule factuel dwerminstion 5 not ‘mrly supported

hy the record as a whole, (3) the faetfiading procedure emp.oved

by (ne siate eon was not 2dequata tc afferd o full and fair hearing;

(&) thare ig 2 substania] allegation of newly discoversd evidence;

{3} t:= material facts were net adequaiely doveloped at the atate-

cowt licantg; ar (6} for any rescon it appears that the state thar of

fast did not £ MMurd the haeas applicast € £a1] ang fui- hearing,
d. 21213, In Kocney, the Sup rme Court he'd that, whers 1he f3ilure tg develow the recerd was
attributasle to the pattiones, an evideniary heaning ancer Towngend's fifth circumatance was
oy reqaized 1f the petitioner could “shevw cause fior his failure to develcp the Fecis” end “actual
prosudice rmsulting Tum Lwl Bdilire ™ Keeney, 504 1.5, at 11,

The AEDPA rusirets he power af a federal court to grant an evidentiary heasnp, 28

LU §22540=1 7Y provides:

[f the applican: kes failed to dsvalop the fieneel basiz of & c.aim in

State conrt ptowredivgs, <he court shall not hold an =videntiary

hearng on the clwin unless G sppl.cant shows tha: -

(A the o'aim reli=z o -

*The Supreme Cours stated that a federal court could gran; an eridenliary heanng “whers
an apal:eant for & writ Of 1abeas compus allege 4] facts which, if proved, would ertitle him to
tehef ™ Towpsend 3727078, a13:2
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(i1 a new mle of conslitutional lavw, made retroastive

17 easzs 071 eolateral review by the Suprema Coun,

that was mreviously unevailable; ox

{1:] 2 fectual arsdicale thet coald not have b=er

previous'y discovensd thraugh the eaenise of doe

diligzace; and

(3] the facts uaderlying the claim wenld be sulficien; tn

exlablish If'!l}' e wml |_:|J]1ui:j.;_',ing eviderce that bu: for
vorsbitutione]l ermor, no TeAsomble Jacifisuder would haoe oo that
apalicant gulty afthe nderbving affnse.

Where the pesttioncr has not devslosed the factuzl record in the state sourt pracesding,
§22347e)2 does no' opply and the tederal court may determire whother 2 heacng is spproprizte
or wendatory uneer Lovnsend' se¢ Caydwell v. Greens, 152 F.3d 331, 336-37 (dth Cir. 1958).
Sux ploo Baia v, Duchamee, 187 F3& 1075 (i O, 1920 Miller », Champion, 161 F, 34 1249

[ +ta Cir, 1998); McDopayd v. Johrnzon, 139 F.34 1056, 1050 (56 Cir 1993), Buss v. Parke

L1 F.24 235 (Tth Cur, L9670 Love v Mortor, 112 F.34 131 (3d Cir. 1997).

Feitioner seea an cvidentiary Learing cn his patition ror habeas eorpus in which he
cochs relief from the staté court's determinstion 1hat he (& conrpetent to be executsd [Docket Mo,
1} Specifivally, Petitioner argaes thot he is entizled to an evident:ory on his Fard cloim because

(1) the state cous faled to determine i3 sompatence for
enecliion and the exaet naturs o kis menta] illncss;

(2} the state cours applind 23 wmaprope: stancsrd of review and an
imaroper burcen of proct;

[3) the state frial coutt condueted & nen-advorsarial hearing in
viclation of Ford and the dictstes of due precest; '

*Tuwnseng sesms onby 0 [ryuire 2 federal court to hold an cvidentiary hearing on “issucs
of fact.™ In a foemole, “be Supreme Court ates hat, by “issues of facs” we mean to refor be
what are fored bas'e; priusny, ar histodee? facts: facts “in tae sennw of a recital of external
evants and the credibilily uf eir rarann ™ Thicse “lestes ol fad" are to be distingn: shed from
“[="n-called mixad questians of facl and lew, whick require the spplication of s 1zgel standecd o
ihe historicalsfacl determimaliors * Towioseod, 372178 &t 303 2.6,

Kl
-
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(4} the state nal contt deried Feriticner « %wir hearing by reguiring
Peitioner ta disclose evidence from vonsabing experis;

(=} the stets frial cou selied on coaterizls never intmeducad as
evidence and thus denisd Petitinner due prooess, right to
confrontahion cnd right te the assistarcc of sounsel:

{6) the state inal cour! deried Fotiziencr due process hecausc he
wag drevented fror presenting relovant expent and ley tastimony,
(7) the state eowrt relied upor urrelinble, lllegal and otaerw.se
tnsted evidaos;

() Petitiener may have beon denied I s Juc puccess tight te an
impertia’ arbrier; and
(] the state way represerted by eloracys @ the Attaney General®s
office
(Deeket Mo, 6 at 16-588)
(1} Failure fu Resoive Crifical fesues
i. FPrzzent Cempetency
Fatttinner fiogt asserts that this court rnlet kald an v dentiary heoring because the stete
court never resalved issees eritdeal 1o the determipation of his competensy 1o be sxecutad,
Petitioner contends thet the oia court only addr=gszd the issue of “presenl comnetency” and net
cnmperency 1o e sxcented. Acconding o Pedtioner, by only addreseing the jseue of "pragent
compeiercy,” there werg ro fladinge o the stawe courts as 1o s Vzompatency 1o s oxacuted.”
(Docksl No. & at 20)

e court finds that Patitioner is not entitled 1o an svidentiary hearing in this ¢.aim.! In

hiz oplnien eetting forth hic conelugioms of (aw, Jud ¢ Colton referred tc Petitionat's “prazent

‘Ir. ad dition o oppeeing Peitions:™s raquest Tor an cvidentiary hoaring o this issue,
Etzapendent also argucs that Patitioner failed so present this claim i his Peiition for Wit of
Habeas Corpus end, thus, this conrd docs not heve jutadiction o conaider it This oot finda
that Put-tioner adequately raised this issue in s petition in Tnat Petitionst has challenged the
slandard vsed by Judge Codon for surpeses of competency 1o be exscutad.

-3
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cormpotency.” (Trial £t Op. a1 3,281 While Pelihoner objects 1o the finding that he was
presently competen: to bz executed 205eC or the teslimony and sviderce presented du=ng the
compatency hearing, this eourt does not find Lhal the statc court’s findisg was conbrary to Fgug or
¥ap IMan As rotod by Justice 0'Conror 12 Ford, "[b]y definiticn, this interest [in suspendiag
the sxwcation o 8 death sentence daring ncompetancy] sat never he conclusively ang fially
duermined Fegzardless of tyw numbsr of prior adjudicazions of th issuc, unti] the ¥ery moment
nfexecution the pnsarer tan claim tha: be hes became insane somatime after the previous
delerminstion (o the contrary,” ford v, Walmerght, 477 LS. 399, 430 (1958} (uibng Hozord &
Lewisell, Dzath, the State prd the Insape Stav of Fy=sitio 9 UCL.A. L.KEV, 331, 300400
{18620 %

It eppears to this cowst that the i count properdy followved the standard as set Torth in
Van Tran. In firding on Fehruery 2, 2000 tha: Petitioner wos "preseat.v mentally competent to
be exuveuted,” the trial court 'nade the appropr.ate Endiags (Tral Ot Op. at 2% Indeed, in Van
L1zn, “he Teonessce Supreme Coutt accounted tar the possibility that an individua. sentenced to
decth who had been found competant te e executed would later hecome inzomypetent to be

execued. A< elated in Vg Tran,

73 priconer is foand to b eompotent, subgecusnt Ford elaims will

*In Ford. Justice O Cotmor onth Juslice While concerres in the result in part snd
digsented iapart. Spe Fopd 477 C.5.at 41030

*In their artic.c, the aushors cogent'y state, “'b]y defimtion, the | nsanity” exewpticn
appliex at the time of execation. Crhwiously, the detpaination ol sanity has to e made befors
execution. Therefore, ‘he determnat!on o sanity can sever he made e¢ of the time that it
becoma=s lega'ly refevant. Henes, te lepal tasns requiied 2 be dacided — insadity &t the precise
mwren: Clexeonliim — liverally can never be dmsrnined " Eazerd & Lovisell, ar 400

5.
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be cisal aed uniess tas psoner, 3y way of & moken for stay,
provides itas Cowrt wits an affidavit from & mental healh
prodessinnal showing that there hag been & substandial change in
the sesonct’s mental health since the previous ceterminatog of
COTLpelency was made ang tha shoveng ie sutfciert 1o raise o
substantial yueaicn ahout the prisoner's ccmpetency to be
caceud.

Yan lran v, State, 5 5% 31257, 272 1 999). Thus, ag impliedly recognized by Vag Tran, 1he
determination of competency 1 be uxecnted will not be mads et the very monem cf execution
And such & determinabion ¢oald chanyke hefore the execotion 16 caTied oul.

Pecitioner’a ¢laim is withuul mer L. The court Bnds et the issue of Pati tiorer's
coripetency 1o be exccuted was nroperly addressed by she i sourt, mede st atima when
execution wias irrunert, see Yan Trag, 6 § Wad &t 25364, 2 reviewed by the Terneasec
Supreme Court, The questicn of Peliiuner’s COMELency to b2 exesuted was fully reselved in

he state courts.

b. Napure cnd Savent of Perivonsr's Merruf [iiness

Petitioner next claims that an evident'ary beating s recuired becansn Judge Colton did
notmake ey Onding as to the precise matirz and exter; of Petitioner's mamal ilness m
dztermining thet Petitiorer was sampsten: to b exumuted.’

During the ¢ampatency bearing, va:ivus mentt health professiorals opined that

"Resaondent s2giz; that hie claim cannot support Fetitioner’s roquest fo- an evidenriary
li=aring becavse this ¢laim was pot raised betors ths Tonnesses Suprame Cowrt and i therefore
procecurally defaulted. Tocket Mo 11 at 6, eiting C'hallivar v, Bosrckle, 526 115 838, 119 8
Ct 1728, 144 L Ed 24 - (2999)) Whether or not tae claim i Frocedurally defuu’ted, 1he conr:
Ands it T2 e withoas mert

e
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Plsn' ‘ioner suffiered from & varieny of montal kealth diagnoses.’ In finging that Tatitioncr was
ceopeteEnt o be executed, Judge Cotton stated taot* 1] appeary to this Court that Petitioner is
suflering from some sar of persogality Cisarder, es nrested to by iLs majority of the mental
beelt’s examiners ™ {Tr.al Ct. Op. &. 27), Howaver, i rendering ks dvsision, Judpe Colfan weads
tlea bl the “Tact mes: raisvant 1o tae deteminehon of Pu'itionce's compeiensy 1o be executad

is the ADsWar 10 the question of whether Fetitioner lacks the mental capacity to undersland e

fact of his impondliy rormuton and tes rezson for 1. 1¢, Judge Colton oveloated Pottioner's
cempetency wilh referenee 0 the Var Tren standerc and pat on 8 pacticler diagnosis of mentcl
1]lness.

The couat finds that fhe slale court’s filure 1o make a Gnding as <o the specific condizion
Tom which Petitionsr suffers docs 2ot require this st to kold ar evidentiany hearing. Jadge
Collon wes zrosceted with the opiniuss of the nureesus menta) heskh srofessisnale ae to the
precise natre of Petitioner's raental il ness ard tock these precise diagnoges ‘nio secount in

ranceTing bis opinior.’ [Towevsr, be aropetly fullowed the requitemenis of Van Tras in deciding

*Judzc Celten feund as fullows with regard 1o these diagnoses: D Merkangss
diagnessd Petitioner as sufTziing from chronic panmeid schizoparenia; De. Kenner diagnos:1
Fetitonor as suffering fron D.ssoecienve Idemtity Disorcer, generalized enxiscy disarder,
schizoalivctive disordar (bipelar ypa). poly-suhstarce whuse, leaming d:sorder, rearting disorder,
and schixe'd personality disorder with antisacial featires: Dr. Mallhews teat: e that Petitioner
suffered Foxn panph: lia, poly-substanee dependence in 2 contralled snvirenmen!, afjusiment
discrder w:th mixed anxicty and degressed moad, nicatine dependerce, malinger ng, possilile
neuraleptic tiduced Paransorism. nopcampliance with medical treatment, anfisccisl pe: suwdily
disoreer, borderl:ne personality disorder, avd schiatypal ceriraliy disorder; Dy, Martell
teat. fied thar Tetitioner is & man:pulative axd mwychopathoe individhoal, (Trdal Cr Op. at 4, 8, LR,
231-24)

"While nol addressing the orecize lasue prasenred by the petitionsr here, the Tennesses
Siprems Court stated:

.
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wheihur Petit:onear is compatent to be executed ' And Ford conzinly does not raquirs that a
spaide disgmosis be made sithes . ‘eaidence’ will lways be impreeice.” Forg, 477 U5, at
4Ly,

(2} Stendzrd of Review und Burden of Prooy

Fetitioner nex: argues tnt he is entitled ic an evidentiary heasing becanse the statz court
used an improper sterdard fur detsnmination uf cormpetency to be execated and apphad am
{MpIOpLT burgen of proot. (Decket No. 6 ar 23-32) The vow e adcressed these 155085 a1
‘engh in i memorandune iss.ued teday deciding the pendiag Setiticn med finds [hal 1he hial
court did not violate cus process, S2e Dockat No. 36, Thus, hecause tix Lo, finds that the

propet sizndard for competency to he executed ard the roper bwden nf -waaf as amicnlared 'n

Irterastingly. 8 greal dea. of time, evergy, and pronf at this hearing
wee devetad to vither deseribing the vanous diapioses of mntal
disordess of ‘o establishing and rebubting the claim of malingering.
Without ¢ reshon, all of the mental Lezlt's prifiessional s even-ually
eoncluded that the appellant bad somc type of inental disrrder,
altheugh there was some disagicement as to e piecise tiagnosis
and lo the sznowsness ol tac disexder. However, the prolider tiar
[Peritioner] is ket the ex:strmee of a mental dsorder does
Eulormaticelly translute into o finding of incompetency to he
axestad,

Cocv, State 2000 WL 246425, at *25 { lenn Mer. 6, 2000].

"In addision te setiy forth the s for compeieney 1o ke enecuted, Yan Tran indicoted
what shuw'd be included i the mial cour deoision fellowing the sompetency hearing. The
Teanessee Supreme Courd stated that, “[a]ithough Hkelv hased upon expert medical and mencal
neglth it moay, the 1imale question a3 1o whether the prisoner is competent is a qusstion of
fact. ... Therefare, in the wnttes Jindings of fact, the wiz] court shall set out any urdisputed
facts, explain its assessmenr of “he creditility of the varioug expert witnasees asd their
zonflwling opinions, and inzlude fndmps a¢ 1o the prisoner’s behavior during <he higaning.” Van
Ipip, 6 3.% 33 w270 Thus, thers is no requiremen’ that n particu'ar madizal dizgnesis be made.
Listead, the fbous .5 1o b2 on whesher the ind'vidua sentences to death “lacks the mental
capecity w underiiand the fact of the impending ¢xceuting and <ha recson for it" 1o, o1 266

8-
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Yan Trar and cons:stent with ‘e diclates of Forg wore used, there is no basia for pranting
Petitioner's request foc an evidemiary lesariug o these mallers,
(3) Non-Adversarial Nuture of thie Comprterey Henring
This court has founé {hat ke competency hear'ng heltre hidge Cnlton wee as “felly
advessang!” as it needed to boundor Fand a0 Van Trao. Ses Dacket No 36 wt 20222, Ap
evicemiary hearing is not warrznted oo this claii
(4) Dasoiagure of Mvidence frem Pattfioner s Conidlting Exparts
The ceurt oumd, Tasec on 1% own review of the rocerd, that she disclosure of these expert
reporls was not a violfation of dug process and was comicmrnleted in Ford and Yan Tran. See
Decke: o, 36 at 22-23. Petiboner has oot sacafizd ois burden 10 establish that he s entitlec 1o
4n evidentiary heanny on this ¢leim.
(5] State Canart Reofiznce or Muieriale ra! Jitroduced ar Evidence
&z zddrecsed 1o thiz caurt’s tnemorandum opimon muling ¢n Coe’s petition, the tial coust
properly considered all evidonee relevart o the izsue of Cog's compeleney 1o ke sxecuted, 3gg
Docket We. 35 21 22-23, Thig court, therelore, denise Coe's pequest for an cvidentiary hearing or
thic ground,
(6} Limitation on Frosentation of Relevant Expart and Lay Festimony
The sowth Ands that the petitiorer has fnilad o cotaklish thet ha ie entitled to an
evidentiary "eaning or this ground. Ag this court has found, Ces waz not prejudiced by the trizl
court’s danisl ol his motiors for & contiovance and thera wae no violatien of dug procees. Sec
Docleed Mo, 36 at 24 26,
(7} State Cour Reltarce wpon Unreiokle, Blegal and Talnied Evidence

.
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This court has found no violation of th petitzonat's due procest e« a result of the state
soutt's cons:desation of the testirony of Dr. Martell. Seg Docket No. 36 at 41-42. Thus, o
evidentiary hseong 15 waranied

() Fmpartiai Arbuer

As this court adéressed i ils memorandam opirion ruling on Coe's petition, e
Tearesses Supron: Ceurt corresily fourd that the trial cour; was eminen:ly fair during tne
cousst of the competency procecdings. Sgg Dozka Mo, 35 ar 40-41  Noevidenlizry earing is
werranted or this elaim

(Y] Srate & Kepresentaticn By Aituraey General s Office

As thas court addresses more Filly belew, there was ro reed for 1he disqualifization sfthe
anbrc Avormay General’s Officz as there has heen nn showing of prejudice 1o the petiticne:,
Aceordingly, the court daties the petitioner’s reguest [ B =vidartiazy he aring o1 this iasus.
IL Metion tp Dismiss Pention for Wris of Hobeas Corpuy wnd tn Deny Stay of Execution

Re:pademt Kicky Bell bz [iled a mesice 1o d:steiss Patitinner’s prtition for writ of
Tebeas ¢orpue &nc to deny Petilivaer's motion for grey of axecutior. To 'ds rootion, Responcont
argues That [1) this peiition mus: ke disnissed absent an arder fom e Sixth Circat Court of
Appails sutherizing cons:aeration of ke pedition; (2} Petitoner is mot entitled 19 kabeas corpus
relief on his Ford cleirs; and (3] Petitioner is rot cattl+d 1 a stay of exvention,

O March 18, 2000, thiz court trans ferred this cassto tag Sixth Circuit of Appeals for a
Jeterrination of Whether this coum could review Patitioner's present petiticn on the merits. On
March 2, 2000, Uae Siath Cineals Court of Appeuls isdusd an arder steting *hat this cour i
havs jurisdistion to roview the petition or. the merits. According’y, Respondent’s mot.on te

-0
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d:amiss is denied a3 moot

Homondent 3o secks the dizmissal of Petindner’s petor for writ of habess corpus
bocause te siale counts' adjedication of his Ford o 2im did not eeault 1n (7} “a desisior. that was
cantrary 1o, or involvad an unreascnasle zppliceton of, rlea”y established Federal law, as
dstermined by the Sapreme Cour; of he United S-ares,” or (2) “a decision that was hased un an
mressonadle determination of the fects iz Ligh: of ‘he pvicencs presested in the Stat= courl
precesding” (Docket Ne. 10, quoting 28 T7.5.C. §2053(d)(1)-(2)). Having afready rmied an
Peticonzrs petition for writ of habeas corpas and denied Petitiorer reliel] this metkon is danisd
as ™.
Ol Aowion o Recomsirer Caze Assigmment

Petizicne; has filed & Motion 1o Recuns’ter Case Assignmenl (Docket We. 24 to which
1o 1esponse has been flled  Felitioner contends that ki preseil pelitan shuuld e cass.gned ta
Semior _ncted $iares Digret Tudge Jokn T Woxon herause this peation is related to poer
lit.gadion he'd belore hime This observatiou is i."lan‘-’l:‘rﬁtl-!. The preren: petition Taises entirely
ey issues ratated to his comoetancy to he execuled. The petitiun reled wpon »y Fadge Nixen
related ta he underlyiag corvicdon Bormurcer. The peitioag have oo relationship to cach cthes,

Arcard:ngly, this motion is den’ed
. Muotion i Dirqualify Attvrrey General s ffice and to Srike

Cm March | 7, 2000, Padtionar filed a Motior 11 Dhagquaelify Atoney Genezal’s Cffice es
counzal for Respondant and Mation to Sirke Presdings snd Other Papers (Douckel No. 10),
Ruspondent has iled no separats recponse Lo this motinn, bt has respunded fo the petiboaer's
coatent:ons | the Answer 10 Pobtion for Wit of Habeas Corpus (Decke: No 97t 23wl in its

.
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Respuuse Lo Pelitiouer’s Moation for Evidentiany 1leanng (ecket o, 11 at 145,

On Novemier 29, 1959, the Stete of Tonressec filed a motion, raguesting that the
Temrases Supreme Cowt set o daie e Polilioner's execibion. On Decsmber €, 1999, Patiticner
filed a mation 1o disgualify Atlousey Jensra’ Sumncers' ead e Atermnoy General's Office m
the Tennsss=s Suprems Cuart.” Petiticne sought W disqualificetion af Artarney Cenera.
Summens becauss Genera! Suminens usl, wlile servir.g as a judgs of the Tennessoc Coun: of
Criminal Appealz authered an opivicn affirming the diemissal ef Petitioner’s s2pcnd post-
conviction petition i $tale coust ang potung Petitioner’s enecutior date. See Lpe v Srtate, [95]
W 2873 {Tean.Crr App, Jar, i5, 199131

DOn Decembar 9, 1999, the Termesice Supreme Court ordered the discuaification of
(General Swmmers Fom partcipanmgs i any procesdings imvolving Petit.oner. However, the
Termessas Suprerme Court deelined to d.squality othwr aitormeys in the Atlorney Genersl's
Dffice. In Gnding thet Attomey General Swnmers ehould ke disqualified, the Termesses

Supreme Coott stated that

L amomey Cene-a’ Summen et signed papes (led on behalf of the Stete in metters
el iy o Petilicner ard vad appear =1 an ichelf af the State in 4 heasing before Sonior Judee
Mivnr on Wouvermher 19,1599 (Douket No. 16, Tx. A at 30

\2Cn Koverrher 24, 1599, Petioger a similar motion before Senior United States THsirict
Tudge fohr T. Nixen. On.Jamwaary 14, 2003, Senior Judge Niven depuzd Petitioner’s maticn o
atnend hig first federal habeas petition te add the prese Ford cleim and denied Petition=r's
troticn as snoot. Bec Docket Mos. 458 39, Caze No. 3.51-D1E(,

15]p shis opimon, the court addressed -he dssue of “whether the tnal judge was somect in
dismissing his sewond perition witint a1 endentizry heanng.” Coe v, State, L5951 WL 2573, at
#1. The lower court bl diso isacd M Coe's puﬁtiﬂﬂ, find:ng that the ¢leims presented “had

] [_umi:JL.sll}' deterrn. ned, walved, or were no: Eﬂg'.l‘li.lﬁhlt undzr the Post-Carvictan
Prnadure art™ T4,

-12-
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1n Light cf the stated pohicy of the Gifce of the Auomey Genral
screening (Guneral Summoens frem any ‘mater wown Lae medts of
which ke had scted in e yadizial zapecity’ and consicering
Dizeaplnary Role -1 (AL and in light of the ramsentat.ons
tnade t¢ this Court by the Siale in Stals vy, Dopdurapt,® he
partizpaton of General Swnmeiin the proceedings azainst the
Tespoadent creakes arn appea: ance of improprie:y thet reqmites his
disqualification.

(Dacke: No. 443, Case No. 3:92-0181, Coe v. State, No. M1396-01313-8C-DPE-PD, &t 3-4) Tae
Court s.ated, ™1t sopears t the Court thet no actusl conflic! of interest exists regarting Genersl
Surrers’ panicigation in tais cose.” See Docket No, 448, Casc No. 3:52-31580. st 3 More
imperizniy, the cours, in denv.ng Patitioner's cotion le Gisqualify the enfire Attomey Genesal’s

Offies, stated

{jemera. Bummers” por judicial actions did net -uvolve ex parte or
eonfid=ntia’ matters, and thus his participation & the pressat
prozzecings agairst the meapendent imparicd no corfidential
mlormetion o the stall of the OlSee of the Adomey General and

M5 Tiocket Mo, 16, Ex. B, 811 Janoary 14, 1995 Mematandim fom Salicizor General
Michael F Mours o all a:omeys and s:aff of the Criminal Justice Diviiion and the Enforcement
Division af the Office of the Altorney Genera’). Awmey General Summers 250 signed 2
Delegatiom of Acdlingd'y in which be delegated tis authacty o wel to Saticitor General Wichae!
E. Muocre fiyr those ceses aril malters for which he had oreviously azted in 8 judizia; cgpacin. In
tha: Delegatinn of Aiberity, he steed 1 have not ceviened the file or any relevant dacaacnts,
nor have T eonducied amy & seassiom with sny of th atormeys and/or staff of the Attornay
General's OfFce, repanling 'he mattex whirh are the snbj=zl of this celegation.”’ S== Diocket
Mo 16, Ex. C.

DR 3 101{A) prov.des “[a] lawver ghall net aczspt privalc crnployment 1m a makicr
Lpon the ments of which the lawys: has acted o & judicial capacity.”

*hy State v Bonduray, he d=fendant filed & similar & squalificatior medon. The
Tennesser Snpreme Conrt deried the motisp o6 tha bas's of the Stete™s represemsticn thet
sereenip g procedures were ia place w snsore that Geaeral Surnmers did nct perticipaie in any
ceses as Attomey Gereral for which ke had acted in a judicial capacity. Ses Tocket No. 348,
Cage ™y 3520080, a1 2.3,

1F
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entai.ed no nsg of diselosing confidential infarmation to the stafl.
Diequaltfization of the poveromertal office in whizh a disqualifi=d
Lawyer warke ws necessery cply when an actual conflict cxists or
when there 16 3 nes< of'the Jisclosure of copfidentia information.
I ardieiting Saze v, Tgig 9235 8 W 2d 549, 556 (Tenn.Crien App. 1995) and Stase v, Mattreas,
564 8 W.2d 47K, 64D (Tern.Crim_App. 19771).

[n arpuing belore this conrt thal the Attorney General's Office must also be disqualifed.
Petitioner relies on DRS. 103 D) which prevides “[i1f a lawyer is requiced to declire employmen:
ot 10 withdraw fram employment under a Disciplinary Hule, 90 partisr. asscoiate, o1 any other
lawryer affilisted witk that laveyer or that lavryer's finm may accept or continue such
empleymen:.” hug, accerding lo Petitioner, hecause the Aitorngy General has been
disquralifed, the entire Attorney Gerers!'s Office must be disqualifisd. This is not the law. Eee
CIniied States v. Cogpanas 660 F.24 |84, 193-21 [6th Cir, 198]) and awthorities citsd therein.
Ser pleg Blatz v Tate, U258 §.W.20 548 (Tena Crim . App. (9957 S:ale v. Marlises, 564 S W.2d
572 {Tem Crim.App. 1977)

Accordingly, this mrotiot is denied,

V. Fetirioner '» Mation for Dizeovey)

Petiticner seekc ar arder from e court perm-ttiag discovary concerning threate mads 1o
or about Judpe Colton. Petitiensr contends thal suck dizeovery is need=d necoupe it goes 1o the
iuere cfwhathzr Jud e Colton was impart's] :nruling on the patitioner’s competensy heuring,

Thz coart denaes tae pelitioner's recuedt for such diccovery for te reagene staled in s

eourt’'s Tericrondum opilie o4 the petiticner's patition, See Docket Mo, 36 ot 4041,
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CONCLUSION
Partitioner's Motion for an Bvidertiany liearing (Doeket No. 6} i3 denizd. Hesoondent's
Metion :o Dism.ss and to Deny Stay of Exszution (Decke: No. 10) is denied as moat,
Petizions:'s Motiorn to Reconsider Case Assignment {Rocket No. 14113 demiel Petizioncr's
Moton to Disqueiify and 1e Strke {Docker No. 16) isdemed. Pat:tionce’s Moation for Discovery
[(Docxel Ne. A1) iz DENTED,

Ar appropriate Doder will enler.

ALETA A TRAUGER
_nited States Disinet Judec
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