IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE INYISION

ROBERT GLEN CQE, )
)
Petitioner, Y
1 Case No. :0MH1219
v ) Judpe Trauger
)
RICKY BELL, Warden, ]
]
Respondent. ]
JREDER

" For the reagene et sul in the sccompanying Memormdum, Robert Glen Coe’s Petition
for 5 Writ of Hobear Corprs 1s DENIED in all respecis. The stay of exenrtion issaed by this

courlam Manck 22, 20060 1s hereby lified.

" ALFTA A TRALGFR
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IN THE UNITEP STALTES ISTRICT CUURT FOR 'THE
MIBLLE DISTHRICT UF TENNMNERSSEE

MANHVILLE DIVISION
HOBEHL GLEN COLE, )
)
FPetitioner, ) .
} Caie No. 3:00-0239
v, 3 Judge Trauger
}
RICKY BEL L, Warden, }
}
Hespondent. 1

. Belore the couit is Rabor Glen Coc's Petition for Writ of Habeas Corpus (Docket No. 1),
1o whech Respondent has Aicd an Answer fDocket No. 9) and Pelitions has filef a Reply
{Docke: No. S0

ATATEMENT OF FACTS apd PROCEDLUR AL HISTORY

The prresent petition s Timited G e issoe of Coe's compelency ta be exesoted.
Accoidingly. the ol comlines ilself 1o this issue in reeounting the relevant facts and history of
the case.'

After the United Srates Supy ene Cout delined 1o review Coe's Tast habeas corpus case,!
the Statz af Tronesses filed 2 mation i the Tennesses Supreme Court requaesting that a dare be
sel fo-his peem tinn Om Decemnber @8, 1999, the Tennesces Suprema Courl entared an order

seting Coe's sxecutionr for Mamch 23 2000 anc stating that any claim of incompeteney o be

‘For a more cornplete slatement of the underlving facts and procedural history of this _
case, sz Coe v, Hell, 161 F 54 323 {é61h Crr. 4B,

oy Bell - 0185 — 1208 C1 110, 145 L.Ed 2d 93, rek ¢ dewiad, —- V.. ---, 120

8. 1. 567, 1451 Fd 2d 447 (1994). 1398 oLz o
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execuled was now ripe. Coe made such a ¢laim and the Tennessee Supreme Court remarded the
matler to the Shelby County Criminal Ceurs, whers Coe was originally tried and convicta!,
ardering that the competency issue be determined under the procedares and standards s#t oul in
Van Tran v, Sate, 6 5.W 3d 257 (Tepn, 1999,

Cec filed e petiticn scpported by 2 psyclﬂat{:ist‘s affidavit in the Sheiby County Criminal
Court, asszrtieg that he .5 incompetont to bs :hbcutbq. Umn January 3, 2000, 1 pdge Tohn P.
Colion, Jr. found tha! Cos bad satiskicd the threzhold showing required by Von Tran and that his
campetency 1o be cxecnted wes gerunely in '.iﬂauc. An evidentiary heanng was heic¢ before
Tudge Colion from Janary 24 to January 28, 2000, On February 2, 2000, Judge Coiton 155ued a
28-page opimeon,’ finding that Coc was “presently mentaliy eompetent to bz executed” under the
Yan Tran standard — he bes the menial capacity 1o understand the fact ei: the tmpending
exccution and the reason for it

Coe then appealed Judge Coltan's order w the Tenncssce Suprame Coart. After a de
rove review of all cla s, oo March 6, 2000, 1he Tenncssec Supreme Court issucd an opinion
affiming e decision of the tmial court that Coc 1s presently competent to e execnted. Seg Cot
x_ State, 2000 WT. 246425 (Tenn. Mar. §, 20000, cert. denied, — 8. £1. —, 2000 WL 295230
18 Mar 22, 2000). The counl also reaffirmed that the procedures estzblished in ¥an Tran
provide al Teast the due provess torwhch the petitioner is entithed under Ford v, WaineTight. 477
TES. 393 106 5. €1 2595, 9] LEdA.2d 335 {1986}, anc that thoss procedures wers followed in

Biis Sieaningge before Jodpe Colwa,

: *This opinicn i an eppendix to the Tennessee Supreme Court’s opirion. SepCoe v,
State, 200 Wi 246425 at *2 (Tenn. Mar, 6, 2000].

o
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On March 16, 2000, Coe filed a Petition for Writ of Habeas Corpus in this coun. On
March 17, 200G, Petpondent Ricky Bell filad an Angeer v Petition for Wit of Habeag Corpus
{Decket Mo, %, On March 18, 2000, thic cour? trarcferrad this saee 1o the Sixth Cireuit Count of
Apoesls for a determiration of whsther this churt had jurisdiction to review the patition. On
Marzh 21, 2000, the $i1xth Ciremt Coart of Appeals beld that this court did have junsdiction. Or.
March 22, 2000, 1hus court is5ued a stay of the Marrh 23, 2000 sxecution pending this courl’s
review of Coc's claims,

STANDARD OF REVIEW

In halding that thas court did have Jurisdiction to rule on the present petitios, the Sixth
Circuit Court of Appea’s did nat explicitly staic the proper jurisdictional basis for *his court's
T

Although Petitioner asserts that this court has junisdiction oves the prasent peniton under
2RI15.0 §2241 and £ TL.S.C §2254, the court finds that jurisdiction aver this petition is proper
only wider 28 U.S.C §2224 . Toduecting s cowr! o review Petitiuner's Ford claim o the
rocrits, the Sixth Circuit beld that “[u]oder ile wnigue cicwnslznees ol this case, whers any poor

© atte g 1o 1aiss the Ford sue would almost conamly have been dismissed as prematre, it

winild now have hern an ahuse of the writ 1o penmin the district court to consider it See fare
Hanserd, Stewert v Morrines-Villareal, 118 8.Ct. 16158 (1998); sev olee Ngrpen v, Gibson, 162

F oMW 600, G501 (1598) (Briscoe, I, dissenling).™ Coe v, Bell, Nos. 00-5323/5327/5338/5329,

“The eourt finds tha: 28 ULS.C. §2241 i not an appropriate basis for jurisdiction aver this
petition. The anthority cited by the Sixth Circuit Court of Appeals in returning the case o this
court indicates that the appropriate basis for junsdiction s 28 V.50, 52254 Ta In e Hansepd
the Sixth Circuit held that the AEDPA did not bar a fedeal priwoer’s sond morion to vacate

-3-

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/032900/habeas/denypet.htm[11/18/2010 1:36:17 PM]



Marcha 21, 2004 Grder, a0 5-6
This petition was filed on March 17, 2000, so the provisions of the Anthetrorism and

- Effective Death Fenaity Acl{ AEDPA™Y apply for purposes of this cowt™s matyeis.® See Lindh
¥ Murphy, 521 U8 330, 336, 117 8. Cr. 2059, 138 L EA4.2d 48] (1997}, Eamglg.r v. Staeof
Ohio, 125 F 38323, 325 (6th Cir. 1997). In finding tha this court has jurizdiction over this
petition, it would appear that the Sixth Cifcuét detenmined thay this presant petition was not

. “second or suctessive” petition under the AEDPA and, a5 such, it is tod harrsd by the
réquirements of 28 ULS.C §22440bHI). This court’s standard of review, however, must follow

the AEDPA, S2¢, e.0. Brown v, (Dea, 187 F.3d $72 (6th Cir. 1999) (findmg that although first

Cosentence atder 28 TR0 2255 becawse jietitioner's At 2255 motiom was filed prior (o the
enactinznt ufthe AEDFA. Tire Haserl, 123 F.% 922 (6ih Cir. 1997). While discossing tha
available evenoe of §2241 Tir the fedzral peisoner’s molon, the ooun found thar he ccold
provceed ambe §2255 In Manines-¥illareal, the Sepreme Cogn d=tenrined that the AEDPA did
nut ke the petitioner’s Ford elxim i his post-AFNPA haeas petition becanse the first habeas
petition, Gled e wthe AEDPA, haal hesn dosmrissed as premarnire. Steweart v Marineg.
Villarggl. 32318 637, 1185 Cu 1518, 140 LLEA 2t 89 (1998) [ (he dissem ir. Nzuven,
Circuit Judpe Buiscoe stated that the petitione’s newly-raisad Fard claim in his §2754 petition
should not be Darced by the restrictions under the AEDPA and tha the petitionar should he
ailowed to proceed with e 52254 patition in the district counl. Npoen v Giksog, 162 F.3d 600
A1t Cir. 1998) {Briscoe, I, dissenting). Murliner-Yillarea] and }Mmurven, both §2254 cases, do
nat even discuss §2241, Tn light ufthe holliogs of Lhese cases, it appears 1o this court that the
gurisdictiosial basis fie Petitioeer®s preseof petition is under §2254 and not §2241.

*Fub.L. No. 1UA-132, 110 Stat. 1214 {1996} The effective dale of the Act was Aprii 24,
| 9%,

“Peitivnes angues that (he AEDPA does not apoly 1o this case because applieation of the
AFEDPA 10 the meits of Tus clann would “bopose reoactve effects.™ (Docket Mo, 30 a1 2)
However, there is no suppaon? (ur Petiioner™s argurent Lhal 1be Hanserd retrogctiviny analysis that
grvemns whether a patitiones 18 procedurally barmed from bringing a second-in-time habeas
cores petilion alse apphies o the merits of his claim. By finding that Petidoner's present
potfior was aol barred under 2244(b) as 2 “second or guccessive™ petition, the Sixih Circuit did
nat imply that the A FTIPA did not goverr: the resolution o the marite of his ¢laim.

-3-

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/032900/habeas/denypet.htm[11/18/2010 1:36:17 PM]



54254 petiticn was filzd aror to ARDEA aad second §2254 petilion was biled aller AELPA, the
second petition was not barred a5 “second oF Suceessive™ pehition but denied habeas rehef under
%2254(d) orovision of the AEDD A

Lnder the AFDPA, federal courts must gve greater deference to determingtions mads by
slate courls than they were required to-do before the Act. Sc Jopes v, Jooes, 76 F.Supp.2d &50,
254 (ED. Tonn. 17991, A federal cous revicwing a stalc court decision unde: the AEDPA may
otly grant a pctition for 2 wiit of habzas corpus where the state conr proceedings:

(1¥resulted in a devision that wis condrary t0,” or involvead an

wereasotable applicction of, Clearly esizhlishen Federal law, as

. " detormined by the S pretne Coorl of The Urnited Stales, or
(%) resubied in 2 decision Uial was hased on 2r cmreasonable
* detzrmingtion of ths facie in light of the svidence presented n the

State comt gnoceading
28 U 5.0 §22%a0d) (ernplasis added)  Fachual findings reached by the state court carry a
prasutuplion el eoreeness tha the peiitioner has the buzden of rebitting by clear =nd convincing
cvidence PRUSC B2234{(e) 1)

Petimuier has asserted (at e izsue of competency (s 2 mixed question of law and fact,
{TDucket Nio. 4 a1 14, eiting Levine v. Torvik 936 F 24 1506, 1514 (6th Cir. 19933 The
Tennessee Supreme Covrt in Van Tran clearly hiz(d that *{z!ithough likely based upon expert
mediesl and meata) health testimony, the ultimale question as 1o whether the prisaner is

ciwnpetent (¢ 8 Question of fact.” Van Tran, 6 $.W.3dat 27!, In 5o holding, the court cited 1o

Maggio v Fulford, d62 1.8, 111, 102 8. Ct 2251, 76 L.Ed.2d 794 {1943), in which (he Supreme

"The Sixth Circuit Court of Ajpeals lias i yet analyzed 2. hebeas challengs ander the
“eoutrary 10" proag. Sex, cg. Ashe v, Jopgs, 2000 WL 263342, a1 *2 {6th Cir. Fab, 29, 2000)
{unpublished).
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{’purl Lrealed the 155ue ot compatancy Lo stnd tr-a] as a faciua) izzue.® Since the ruling in
Moggio, the Supreme Cowrt. m addressing the issue of whether a question is 1o be Teated ac
tactue! or legal wssue for purneses of 5225414}, confi-med that i1 has classified as a factugl iseue
the question ut‘éumpﬁcm}' o stand tnal? e thompsop v, Keohape, 516 0.8, 99, 110-111,
1168, Ut 457,133 1.E4 2d 333 {] 9951 Despite these Suprame Couwrt rulings, the Sixth Cireut
has repoatedly held that competency 19 a mixcd question of law and fact.' See e.g., Umitsd
States v. Ford, 184 F.3d 558, 531 {¢th O, 1999); Devine v. Commorweglth of Keptuclcy, 187
F.3d 635, 1999 WL 551400 (6t Trr. July 2, 1099); Cremens v. Chaplexa, 62 F.34 167, 169
{6th T 1995), vert. denied. 516 VS, 1096 (1996). 1t makes a techmical difterence in the
analvsls.

If competzney is a question of fact, the state court determination is entitled to the

orcsurytior of cotrectness, and the patinener must rebut the presarapton by clear and

"Il & corcurning op:mion, Justice White aoted that prior Supreme Count precedent has
iresied the “ultimate question waetier a cefendant is cormnpetenr o stand tral as a1 Jeast a mixed
Juestion of law and facs.” Maggie, 463 1.5, at 113-19 {citng Drope v. Miseour, 426 118, 142,
174.75, 175 0. 10 (1975) and Pate v. Robinson, 383 U8, 375, 385-86 (1964)). Juztice White
coneurred in e judprem reversing the appellne cowt's Anding that the maie cowrt's
determination that the petiti ongr wag competant to stend trial, bof stated thar be “carnol agres

. with the Court that compstancy is a question of historical fact .. .." 1d. ar 119,

"The Supreme Court stated that while these fartaal 1ss0cs “encompass more than *basic,
primary, ar 'wiloncal facts,” their resolution depends heavily on the ol court's appraisal of
witress credibility ard demcancor, . .. Thas Court has reasonsd that a thal coust 15 belicr
positionsd to make deisions of this genre, amd hez therefore accorded the jwdgment of the junst-
observer ‘presumptive weight.” Thonpsen. 516 U.S. at 465,

- . 3hiixed guestions of law and fact “are thoze decisions which require the application of 2
1e=gzal stamdard o fact determinations.” Mevers v, Killinger, 90 F. Sapp. $44. 850 (E.D. Mich.
. 1997y (Citing Trompson v, Kechans, S16 15, 99, 109-11, 116 5. Ct. 457, 133 L.Ed.24 383
(1995)1.

-b-
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convinzing evidence, Sez 28 LS. §2254(e)i 1), In add:tion, an application for a writ of habeas
ccrpus must be donicd unless the state coun decision was based on an “unreasonable.
detcrmination of the facts in light of the cvidenee presented” af the hearing. 28 U.S.C.
§2254(dH2).

If commpetency is a mixad question of law and fect, the presamption of correctness does
nol apply, and the analysis must be under §2254(d)1). Sge Nevers, 109 F.2d a1 3600, See also
Harpsty, 128 FAdat 327, The Sixch Circuit has defined ar “unrcasonsble application(] of
clearly establisted Fadzral law, as determined by the Supreme Count” under §2254{d 1} te be a

“state court dec sine “sn nffensive to existing precadent, se devoid of record support. of 5o
arbiiany, a5 o wdicar= that it is cutside the unverse of plausiblc, credible oulcomes ™ Nevers.

160 F 3d a1 362 {citing €7Bien v. Dubuis, 145 F 34 16, 25 {15t Cir 19931

As 7 practical marser, for aumnoses af Uis case, this cowt need not dscide whether to
analyze the state coun determination cnder the “ fat” standard or under the “mixed question of
law and fant™ stardard. This is ool @ close cass, s1d the resilt would be the same ender cither

standard o the interest of hrevity, 1the anzlysis will he condue red cnly undar the “1nixed

1 The court looks to the Sixth Circumit's application of this standard for guidance. In Eing
¥ Troppett 192 F.3d 517, 521 (6th Cir. 19991, the coun found that the state court’s uphelding of
2 conviction afler the prosecutor proscoted a witness who had failed o polygraph test, withaut
disclosing hat the witness had over bazen a polygraph test, was nol “unreasonable.” See alsp
Combs v Covle, --- [.36 - 2000 WL 201971 {6th Cir. Feh. 23, 2000} (reversing distnel cowt’s
d=mal of habeas reticl on incffective assistance of sounsel cleim where detense counsel faled to
ohjoct 1o proscoutor’s comment on the defendat's pre-gmest silence afler invoking s Fifth
Amcndment privilsec apainst self-menimination), Barker v, Yuking, 199 F.3d 467 {6th Cir. 1999

" (reversing district court denial of habeas relief, finding “unreasonable™ application of federal law
where state supremne courl fourd harmless error in tnal court™s failure 1o instruct jury that the
defardant was justified i using deadly force if acting in self-defensc).

aja
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question af .aw and face™ standand, ux the Sixth Ciredit and the petilicoer would bave i be.
DISCUSSION
[ Feturoner's Clarmz for Relref
A Fentioner Is nat fompatent 1o be axeruied
The trial court deciced on Febnuary 2, 2000 that Rebert Glen Coe “is presently mentzlly
competent to be execated.”™ (TrialCr. Op. a 25)Y On Mareh 6, 2000, the Tenmessee Suprame
Cour: issued a 26-page cpinion which concluded:
" Having careully reviewsd Je nove each of the legal claims rlised
by the appeliant, a majority of this Cowt concludes that none have
et Lo addition, each member of this Court has thoreugaly
raviewed the racerd in thie appeal 2:d a majority caneiudss that the
evidence fully supports and does not prepondaraie sgains: the trial
court's finding tha! the appellant is sressntly competent to be
axecuted, Accordinply, we affirm tae decision of the tria: court.

Coe v, state, 2000 WL 24004, at Fia {lene. Mar &, 2000). The “majorty” cons.sted of foar

members of 1 Ove-member court."”
In structuring tae mannet in whach the question of the competeney of a pnscoer to be
- =xecuted is 10 be determined, the Tennessee Supreme Court héld, in consonance with Justice
Powell's concmring opinion in Ford, ard as many stare statutes provide, that at thc hcaning the
prsondT is presurmed to be competent te be axeculed. Van Tran, 6 5.W.3d at 270. The prisoner

may cvercome this prezamption of compatenay by & pripondcrance of the evidence. [d, al 270-

L51The trial court decision 12 altached 10 tms ceurt's memorandwn opiion as an appendix
and is referenced betein as “Tnal Ot Op”

Tustice Rirch dissented solely beravce the pracecires uged n Coe were those swhich he
disappraved as vinlative of due process in his diseent in Var Tran. He did cot reack the merits in

.3
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71. At the heanry, the prisaner his the epportun:ty 1o b heard and to present evidence relevant
Lo theassuee of competency, and hz or she is entitiad ‘o ergss-cxaminc the Statz"s wilnesses, [, at
27]. The rulzs of evidence “should not be apphed % limit the adncissibility of reliabls evidence
that 15 relevant to the issuc of the prisonsr’s competency.” [d
It is izportant 1o note that in Ford, where the Supreme Cowrt articulased iat the Fighth

Amendment prokibits Lie State fram cxecuting a prisener whe is insane, the Court held delicient
a Flonida procedure tha: afforded prsoners about to be exzouted no procedural safeguatds.
Under that precedure, when the gavernor was mformed that a prisoner abaut 40 be executed
m:ght be insanc, the governor appoimied three psychiamsis wha exainived due prisooer at the
same time and mades a vepuoi? 20 the govenoe. The governor then determined whather the
prisoner had he mental capacity w ke execwted. Foad, 477 178, at 412, The Supreme Court
fourd this process deneiant because. 13 ke prisurer was no allowed 10 present any material
reevant to bis sanity o be executed, 23 the jmisoner was piven no opportanity o cha'lenge the
opiniors of the state-apointed psychiabiisis ur cross-examine them in any way; and 3) the entirz
process and decision making was ludged in e governor. Having found the Florida process
entirely deved of due provess, but withowt providing mouch pesitive guidance, the court szated;

We do not here suggesr that only a full inial on the issue of sanity

will sffce 10 ;wntent the federal intesests, we leave 10 the State the

lask i developing appropriale ways to enforee e constitutienal

1exts cliar upory ils execution af sentences. [1 may be that some

Lzgl ibreslinld shawing an hehalf o7 the prisones will be found 2

necassdy inedns o contred The pomber of nonmedtoricus or

1epehtive claims ofivanity. .. Other legitimate pregrmatic

vousilerations may slso sapply the boundaries of the procedural

safeguards that [easihly cam be provided.

Ford 477 US ar 416-17.
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The Cord decigion was i2sued in 1985 The Tennesses leg slature never 2nacted a
statutory scheme for the detenninubion of the competéncy of prisancrs ta be execited. Se¢ Van .
Tian 6 5.W.3d w 263, Tlemefurs, with the st sxecufion in 40 years approaching, ibe Tennessee
Supreme Cowrt an Novewber 1999 prorouigated 2 proosdure in Van Trag so fiil the void.

Tn ¥an Tran, the S pyerve Coarl preseribaid 1 strict imesable for the determinacion of a
Frizaner’s compet=ncy to be execyited. I2 ar 273, This quick pace is absclutely escential
becanse the {ssue of competency to be exacutad is nos rips “unti] execution is immineat,” bu
must be made “in proxicity to the execotion.” Jd. at 263-64 (cilations cmitted).

The standard for competency to b executed in Termsccas iz pet ot I Van Tran. A
prizoner may not be execwred if he or she “lacks the mental capacity 16 understand the fact of the
impzneing execution znd the reason for 1. Id, at 266, This was the central issue inthe hearing
held nefare the mial count and the context within which al of the proof must be analyzed,

At the hearing, the cour! heard live testimony from four psychiotrists asd o
newropsyckolog iz, Petitioner's medical records going back to at lenst 1975 wers mede
availablz 10 the experts. See Docket Mo, 12, Trial Exs. 1, 4, 19, 11,

The Tennessee Supreme Court opinion i Coe gives a comprehensive and accurate
summary of the machzal tashmony which this court adopts herein and will not attempt 1o

replicate. Sea Coe v, State, 2000 WL 246425, gt ®2-7. This eosnt has dooe its own review of all

Thes= cansiderations have been the driving force behind this conrt’s setting aside al)
ofaer business i prder to review the lenghy record in thiz ¢ase and render 4 promp! decision.
Pethyps it is the impracticality of this sitaation that caused Justice O'Connor in Ford te state that
“Tiaderal couris should have [ne| role whatever in the sabstantve determination of a defendant's
compelency 0 he axecwied. Ford, 477 ULS, ar c27-28,

-16-
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of the testimany and will s1mmarize bereir the additional atters considercd petinent Lo the
deterrmination of petitioner's competercy to be exoouted.
1. Dr. James . Merikangas

Dr. Merikangas was the £rst witness far the potitioner. He was qualified to testify as an
expat wiliess in the fizlds ol wewology, neurapsychiatgy wid psychiatry. (Mocke No. 12, Tr.
1) Heis a lecturer in prychiatry al Yale Vniversily Schoul uf Medicine and has a private
‘machce 6 Woadhndee, OT. (Toal Ex 2§ He besi assisoed 117 death row inmates i their
appzals and has bees cetained by the piosecution in only e case (Tr. 213-14) He conducied a
physical and a newological exaeunation of Coz ve Janwey [3, 2000 (Tr 88, Triat Fx. 2) The
exammanion lasted one aixi oce-Talflueas (T1. 182)

Th. Menikanges sty 15 2o cacellent sxemple of the Sapreme Counl's
pronwncemant in Ford that ir. competency hearinzs “the ‘evidenre” will always be imprecise.”
Ford, 477 12521417 Tr Wenkanypas 1estified varions|y thar:

“In my npinian, %1 Coe s aware of his impending 2xecutior and
the reazams Far it ™ (Tr 167)

“T ‘hink he Dacks the memtal capacity to understard the execution
and reasons for 4.7 {Tr, 190¢)

“1 garee ha he is awar= of an execution, My point is he does not
baves the cwntal capacily to urderstand. ™ (Ty. 207)

“Tagree . . thet he readizes ha! hewas sentenced to die for the
nurder of a young girl™ (Tt 208)

“[H]e lacks e menra] capacity o understand why he is being put
1o death. To him it is not a punishmem.” (Tr. 243)

. Merikangas cingnosed Coe as a brain.damaged chronic paranoid schizophrende. (Tr.

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/032900/habeas/denypet.htm[11/18/2010 1:36:17 PM]



158) He opined thzt, baced upon those dizgnoses, Coe wil. be incompetent 10 de executed on
March 23, 2000, (Tr. 168) He further predicted, *I think ha's incompatem now, but | think tha
as the lime &rawe nigh, he will be Yaantly anc clearly to everyone incommpetent.” (Tr. 163}
Imporiantly, in comection witk his diagnosiz, Dr. Meritangzae stated that, “His thought thas
poople are out ta pat him, shough, ic not 2 dedusion | mean that*s reality., ™ (Tt 113] He Futher
siated, “you can be schizaphrenic and be competent™ (Tr. 16%), and "there are peaple who kok
like raving mad men who are competeot 1o be execuled.” (Tr. 165) He concedad that ki jeliow
dzfense expert, Dr. Kemmer, did not diagnose Coe a3 a parancid schizophrenic. (Tr. 125) In
commenting upon Dr. Kenner's diagnosis of discocistive idantity disorder ("0LIU7), .
Mernkanpas stated, ** (he d:ssociation meens you'1e oo longer in contact with your ususl reality,
and that’s sormething that can happen ic al! kinds of people under stress, penerally under sress.”
(Tr. 122}

Givan D, kerkanges” cradentials, his defensiveness and testiness on cross-examination
are puzzling When the state’s counsel csked um for help i3 pronouncing a difficult medical
termn, Dr. Merikangas responded, “I'm ool gomg 1o belp vou, sie.™(Tr, 2213 See also Tr.251
(B0 azk a quastion if you want') mnd Tr. 253-54 (™1 think 1’ s izarre behavior 10 have a man
fockad mn g 1ttle room and just note thess things for vou 1o infer that that means somethmg. ™)

The mial court Faumd that Dr. Menkangay® inconsisten: statements and antooporativencss
on ¢rgss exmmnination “somawhat dimirushod™ s credibility, (Trial OL Cp. at 33 T..'m-i:rm
Iran, the thal court is mancated ta ass=ss the credibility of the cipen! witnesses. 5ac Van Tmp 6
S W.3d at 271, Having viewed the videotapesof Dr. Merikangas’ testimony and read the
ransenipt of that festimeny, this cour! comes away with 2 similar impression.

-1l-
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2. Dr Williaw D Keaner

Dr. Kermer was the next expert witness for Coe, He qualined 25 an m:m in psychiatry.
{Ti. 285) He tzaches & Vanderbilt University School of Medicine and 5t. Louis Psychoanalyuc
{nstifite and has a privae psychiatry peactice in Nashville, Teunessee. (Tral Ex. ) He has
tes:ificd for buth the puosecution and the defease in crmnmal trials (Tr. 281-82) and has done
many cempetency cvaloations, usually For the count (Tr. 284)

D Keonar cvaiuaed Coe an four occasions — Decomber 22, 1999, January 10, 2000,
Jamuacy 11, 200 and Tanuary 12, 2000. {Tr. 260) On swo of those occasions, Dr. Komer tound
Cre competen! to be execuled, and on tea hie found Coe incompttent 10 be executed. Dr.

K =mer's cvaluahon nighlights = concomn expressed by Justice O'Conner it her opinion wn Fard:

R zpant s ol The awenber of prior adjudicetions of the issue, until

the very mimnent of executivn the posancr caa c.am that he bas

hecomz meane somcetine afie e previous delemmination io f.‘-lﬂ

conltary. .. These di Molzes, wgether with the fact thal the 1ssos

anisos anly aller comviction and sentencing, convimes me thal‘ the _

e Process Clause ipeses few renquitetents on the States in this

comlesl.
Forl 477115, . 429,

- Dr. Kenner found Coe not conmmpeient i he execuled in his frst interview on Decenher

272, 1499 hecanse, “he was unahle to understard the reasun fir his sxecution.” {Tr. 29%) On
Tamuary 10, 2000, Dr Kenne foomd him “improved significantly” and stated dhat “he was
compet=nt tc he execwied at thai time ™ (T, 362) On January 11, 2008, Th Kennex once again
fond Cnz imcormpetend io be sxecutes! hecanse he was “Jissociaed.” 1T was as 2 result of this
irtendew that B, Kenowr diagmosed Coe with BID.

DID cuuses a person ‘o po il aocter ideatity when Ylaced with a significant stress ™

13-
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(Tr. 327} It sometmes evenlua ly poes away ard can be treated by therapy in a safe
environmert. {Tr. 343-44) Tt iakes an average of tiy to seven years to disgnosze (Tr. 391, but
with Coe it 120k over twenty five years to diagnose, even though ke has been in instinional
semings of ane kind or agother for almost that eniirs panod of time. (TT. 367, 794)

What caused Coe 1o “dissociale™ into apother identity during the January 11 intorview
wae a Jetter be had yust received. {Tr. 323, 367) The letter was o Michac! Saripkin, arn inmatc
£t another inssitshom.  The totter threatens 4o have Coe killed by Sanpkin's fiends at Rivabend
1t Coe 15 not executed, (Trial Ex. 6) One paragrapk: of the lefter describes Sampkic’s desired rape
ot Coe in graphie end obscooe detail. Dir. Kepmer explained that this letier caused Coc % go into
hug oiher wdentity because 1 “describes things that are very similar ta what achially happensd o
Rchert in childhoad ™ {Tr. 3260 Coc was apparently suyjected to sigmlicant sexual abusz by lux
father, and it was dunog these urags tha: Le would “dissociate™ nito anotier identity sc it he
could maks believe that he was oot suffericg the abuse thal e actuzlly was. (Tr. 326-27; Toal
Ex. 41 Dr. Keancr went ot to state that people wirk BTN “ypically dissaciate aownd speci Ge
1s5ues.” {Tr. 366] The issuss for Coe are “somehidy (hrealening him, threatening his physical
ttegnty, thrmatening 1o abuge Jumn in some way " {Tr. 366} ATl of this is logical, sensible and
compreiensible. N is Dr. Keaner's next step or ™leap™ ahaut which this court, the miat coant and
the Tennessoe Supreme Court all are soinewlhial skeptica’.

D, Kewra opaned that al the time nf exerution, Coe would be incompetent ta be
excoated bacause he would “dissociaie;™ the exscution would represent a “threar sgainst his
physical integniy™ Liet wonld cause the dissaciation (Tr. 326.328) This prediction doss not ring
true. There is mueh prood in Hie econd that Coe looks forward to his axecution, looks forsard to

-14.
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dying wol sees iU as 8 relowse (10 V2829, 1087, 1109) There is proof that ke wants Lis lawvers
‘o stup figliling the competency Gpht and wllow him 1o be execwied {Tt. 362) These altiludes on
his part maks Dr. Kenner's equating the approaching execution to the threatening Saripkin letter
iovali. The lemer threatened te kind of graphic sexual sbuce allegedby suffered by Cne at the
hands of his fatter 4s a child, which may have caused him to crears another idenry into which
lo “digsociate” when uncer that Kind of chress, D Feaner’a own words rembfotcs this court’s
sk=pticism of Dr. Kerner's conclugion tha the approachine sxecution will canse Coeto
“dissociate.” After testifying that peychiabry is an *'art” ac opposed to “an exsct science,™ Dr.
K enqer stated:

I :hink what we're locking at hare, though, is that 11 vou look at the

kind of streszers, for example, sameone who has been i combat

and wha has dissociativedennity disorder as aresult of that, if vou

Pl tAer i & situation that rermds them of combat, then it's going

1o bnng abou! a reewTencs of those symptems, becauss thoss

syirploms sparc them from having to cxperience frest hand the

enxiely end pan that coms with fecling Jike they're back in

combat.
{ e 394,

Iy Kenner found Ces competznt ta be executed dunng his last visié on Tanuary 12, 2000

ard stated Harther, “He's competent to be execinsd on a good day.™ (Tr. 361-62) Dr. Kenner
further stated that youa could have a mental iliness and still be competent to be execuied. (Tz.

205y

tCo¢ told Dr, Mardhews that his father was abusive, but did not extend (us to sexit
abuse. (Tr. 723)

““Thisg is an extremely impertant conclusien, 1a thal so much of the testimony at the
hzaring concerned wihich mamtal illness diaerosis, if any, was accurate and whathzr or not Coc

-14.
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3 Be. Darvi Bruce Maithews

Dr. Mathews toshificd a5 an cxpen wimess i forensic psychiatry for the State. (T 701
Iie confinss his praciice to forensic psychiaxy and has been ured mone by the defense than by
the prosecution. (I, 882) He dcaches al the University of Hawail School of Medicioe and ts co-
hrector of the forensic psychiatry tralning program a4 Tripler Aony Medical Center in Hawaii.
{Tr. 654-95)

Dxr. Matthews condicted a lengthy mierview with and cvahiation of Coc on January B,
2000 over the sourse of neacly Fve haurs. (T 702} He concluded that Coc has “the capacity to
urde stamd the pemlency of his exccution and the rosons for it ™ {11, ?03) “He's awarz that he
was aneslad i omurder and he's aware Uiad he's 2lleped (o have killed a @i0d.” (Tr. 736) Coe 10ld
him in the iterview, “The judee sand T was goilty. The judye k] say | wes poing 1o die. They
say the reason is inwder. Toe_udee said (hat’s e seazon ™ (Tr. 736) He Murther testiNed il
“Mr. Coc understainds that Te is go nz ta be execnted and T bedieve be undersiamds the reason for
Ttk heia e el capabls ol understancingg hoth s, and T thiok be Jemonsurate i
yestzrday [in conn] sand demonstiaied a0over ow exam aod demonstruted 1 over the years. ™ (Tt
708-799)

Dr. Matthews disagreed with Tir. Menkangzs' diagnosis that Coe is schizophrenic. (Tr.
780-T89). He poirted owt thal Dr. Herh Melteer, “none of the foremost experts on schizaphrenia

i1 the Ulnived Sizie" whe was, retzined by the defense i moeomine Coe, found him zot o be

was “malingering” {Taking} merial illnsss, I1 also undercuts the petitioner’ s asssrtion that the
ial cour:’s decizion s defactive bacause it does not settle ynon exactly which diapnosis Cos
CarTien.
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schizephrenie. [L'r. 79y D= Matthews expresséd skepticism at Dr. Kenner's diagnosic of DID
based upon the fact tha: Coe has baen under atmost continuous abservation in various institutions
ance 1975 withowt thus dispnasis being made, (11, ¥4

Dr. Matthews 4id not ind Coe ta be psychotic st the time he examined him but 3id nol
“forccloac the possibilizv thet ke will be paychotic in the Ruture.”™ (Tr, 8200 With his borderhine
personality, the stress of his imponding cxecion “may make 1t posasthic”™ for him te become
wychotic. (Te. B2} Ilowever, it is Dr. Matthews' opinion that it is not pogsible to predict that
Coe will become incompetent as his cxecution approaches

[ think that therc are mdividuals taat 1 could tock at now who
would bz incotnaetemt now, who [ could predict would be
wcanpetent az same fubwe tune and possible [sic] there would be
il viduals who would be competent aow who wou caould predic
wioubd be incocoet2it at sxne e time. So for example, 17
Hiere was sonerne who was really a schizoptuenic person who had
Leen pconspetend insome way and was cffectively teated with
medicar an o make that persan conpetent, and then they were
gcring off the medication, and you might predict that as 2 resnl nf
heing eI that -nedication, that ey might be incompetent. Ron
inrli il with a persanality disorder who has nod hean clearly
incompetenl or psychobic o e past, and semeone wilth These kinds
of features, Trinn't believe ymu can mmedict dhar they weould be
incnpeten. [ ihink thal that's an cver prediction

(Tr. 34247}
Dr. Marthews diagnosed Coe wnth artisociai perecnality disorder (Te. 754) and
borderline perscnality disorder (Tr. 777-772)"

d, D, Dantel A Marell

“"Pr. Matthews witnesscd Coc's “motivated, volumtary, conscious, highly manipnlative
diplay™ 1 the courtroom and stated that 11 was “clessic for people with borderline personality
disorder Lo do this kind of thang.” (Tr. 781
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D Marte | 1estified as an exped forsnsic neuropsychologist for the State. [Tr. 835) He
docs privale forersic consultation for both defensz and prosecution, the majm i-r}' ol his work
is for the presecutian. {Tr. 993) On Jawary £ and 9, 2000, be gave Cor 8 hatery of tests for four
2nd one-half howrs, ared e alio watchod te evalusion of Coe by Dr. Matthews for nearly Fre
Lowrs, {Ti. 387)

Ale D Maell's mterview with Coc and Dy, Matthews™ interview with Coe, D,
Marielf cowhoded “'that he does undersiand the faer of impending sxecution, ard that he doss
undersiane the reason for it Although he vakes issue with his guilt. ™ (Tr. 826) He relasd that
Coe “was zblz o state that he had been sentenced io die for the murder of 2 young girl.™ (Tr.
q37)

5. Dr. James Suanler Walker

Dr. Walker 1etified in rabotal far the petitioner as an expert ia forengic
nearspsychalogy. {Te. 1069) He is 2 2linigal assistan professor of neurology al Vanderbilt
University Medizal Center. (Tr. 1364} At Dr. Melizer's request 11T, 1069), ot December 25 and
2d, 195%, D, Walker acmiristered many of the sae tegle thal Dr. Martell had admmustered ad
conducted 2 twe or threehour interview with Coa, [Tr. 1072, 1052, Trial Ex. 14)

Drr. Walker diapnosed Coe with peeudologicafanitastice, a symptom of mentzl illncsscs
like bordertline personality disorder, out not of schizophrenua. {Tr. 1090-91) With this syndrome,
peopie are unable 1o inhibit represening themselvee to others. (IT. 19760 Dr. Walker ¢id not
find any evidence of psychesis in Ceoe wher he interveewed him or m his medical records going
back te 1996. (7. 1107} Dr. Walker's self-described “car=fiyl myrerview™ of Coe (Tr. 1108}
1evealed:

k-
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He is gware that his axecutior it impending. He demonstratsd an
awarenzss of execusion = a penally imposed by society for certain
crimes. . . . He indicated understanding of the facd that has sentense
has baan imposed due to the conviclion (ot a eime. . . . His
think:ng appeared logical durng this interview and his manner was
somcwha! less flippant and seperficial. | . . Cognitively, Mr. Coe

" understands the concept of the dzath pennlty i the sbsiract and its
exiicnce ws a penelty for piisdeeds. He retains memones of s
trial 2nd legal proceedings since his trial and he can ¢xplam many
ot tost of the 1ssues invalved. He is aware that he's been accused
of a crime, and the death penalty has been imposed for that cnme. .
.. In sum, while his abilitics to Cunk, understand, and perhaps even
o montor o regulate bis Behavior m given situations may reflect
somc impairracnt, bie stilf has 2 basic undersianding of his situation
a3d the cagacity te act i his best intzrzst if he choases to do so.

. {Tr. 1108-1112) Dv. Walker eapects that Coe will “deteriorate” as the execution approaches but
il is impossible to predkt in what way he wiil deterorats or o sev necessaily that he will
become psyvcantic. {Tr. TE12% He disaprecs with Dr. Kenner's prediciion that Coc #ll dizsociate
1l & psycliosis as the peeculion approacies. (T 110%) Do Walker's repor statcs:

Wih regand 1o bis eoan predoctiom ol as bebavior, T also
peestinned Mr Cee cliwely sheal e fulore, Twenl inlo som2
urplessan., stressing detai] (o west by toleamee for inagann g e
Jetails of his eascualion, bul clic) ooy cowern o his pat that he
might deteriorats nor did I ohserve any deleninration in Tesponse 1o
my miervirw
(Trint Fx 1421 %
6. Dr. John ¥, Priew
Dr. Fruzn, a psvehidrist who treated Coe at Riverbend fiom 1994-97, alen testified for
e petitioner i rebunal. He was qualifed o reiify as an expers in psychismy” {Tr. 1042-d3)
In. Pruett did not pive an exper opinion show Coe's competeney io be execored. He

testified that Dr. Kenner's disgnosis of DID “makes sepse.™ (Tr. 1034} He teniified that Coe
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conld e analingeing “in some aspects and still be mentally 11" (Tr. 10403 He testified thay
schicopbwenis car be corfised with DID (Tr, 13413 bot that Dr. Merikangas® dizgnosis of
schizophreria was “reacomable™ baged upon his report. (Tr. 1043) He further testified thar Cos's
brain abnormalities are cotsisient wit schizophrenis and 2 1ot of other conditions o™ (TT.
1044d)

Far this coun ta gran: this application for 3 writ on the ground tha: Cos is not competstt
0 be executed, this court must find the conclusions reached by the trial court and the Tennasses
Supreme Coun as to Coe's competency whe executed 1o be *'s0 offensive to existing precedent,
50 devoid of record suppor, or o arbitrary, a5 1o iadicare that [they are] outside the universe of

plausible, credible cuicomes™ Nevers, 169 F.3d at 362, This count cannot make that finding

and, \herefore, this groand for the pefition must be denizd.

E. Fatunoner was denled duz process under the Sixth, Eiphth and Fowrteonth
Amendrrents by the siate courte,

Far any of these duz proczzs cluime 10 be 2 ground for the gran'ing of a wiit aof hahsae
corpus by this Dourt, thiz cour must find that the Teanessee Supreme Court ' decision
adjndicating them was “conTary to, or involved an unzessonadle application of, cleary
extablishad Fedemat law, as determinad by the Suprems Court of the Unitad States™ 28 U S.C.
§2254{dx1). Thizcoun finds that nome of petitionsr’s ¢leims mee that standerd foe 1hc reascns
Giscussed hereafler.  His sllepations are many and detailed. For 2ase of eross-refarancs o the
petition {Docket Mo |, the numbering sy:ie::;*. used in the petstion wiil be usad.

62. The traal court did mot conduct a ~fully adversarial " irial on Coe 's competency.

Ford states that, in a proceeding to derermine a priscner’s competency to be executed, the

-
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“lactfinder must “kavs betore it all possible relevant infenmation abowl Lhe individeal delendant
whose fate 1l mast detennine.”” Tord. 477 U5, at 413 {citations omittcd). The Conat went om Lo
state: “The stakes ace high, and the "cvidence® will always be improcisc. T 15 all the morc
imporam tha the advensany presentatios of relovant information e as wresiricted as possibie ™
1 at 417, [nspacifrng that a full, adversary procecding s not required, the Court stated: *We
dc 2ot bere suggest that only a fult "iﬂ"‘m the issue of sanity wiil snffice ta protect the fedeeal
inlerests, we .cave to the State the task of develnping 2ppropriate ways to enforce the
constisutionel restiiction upoe s execelion of sentences ™ 1), at 416-17.

The Termessee Supueane Court, inoins effort 1 =21 ool procedwes i dealiog with the
competency of priserers o be execitied m confinnae with e Fupd slaudad, provided that the
Yesics of procednral due process would apply to the hearing but specifically beld, ¥ rul=so?
evill=nce show'd nen he applied o limie the sderissibility of religble evidence that is relevant 1o
“he sssue al the prisorer’s competency ™ Var Tran, 6 5 W 3d @1 271,

These paranelers informed the iral 'udge’s relings on the admissibility of evidence and
conceel of he hearing. However, unlike the marmer in which many trial judges conduet beach
mials and would Fave conducted this proceeding, Judge Colton askad very few questiong of the
witnesges, scyupuloasty sought sut the positions of both sidas before ruling on conesied maters
and Jid nat irtrxde on the presentation of tha case by the lewvers. Sep Docket No. 12, Trial
Transcript and videotapes. His clzar geal, however, was to raceive for his own consideration all
evidance (hal bore zny relevance 1o the determination of the petitioner’'s competency to be

exeruted, & recuired by both the United States Supreme Court and the Tennessee Supreme

Cown.
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The tnial was as Sty advercarial” 2 it needsd 10 be under Ford and Van Tran.

6364, The rrial court violared due process B forewmg the disclosure of reports and other
daic genevaied by patiioner’s cowrt-appointed experts, which was fhen relied upan by the Count
in making its decirion, despite the fact that much of it war never inireducad into evedenee ol the
Agaring.

The Tennesces Sunreme Court dealt wirh these issues af tenpth in fts opénion upholding
{he 1aal court's decision, see Coe v. Siare, 2000 WL 246425, at *17-19, and this court will nol
r2pezat s marshalicg of the facts and reasoning.

In finding that fhe disciosure of thess sxpert rapodts 4id not viclate due process, the court
rratad that ““T¢]ince the onty ksue in 2 competency pu‘modmg ic the prisares’s mental state, full
raciprocal disclosure of experis appointed 1o axms! either party does not offend basic aotions of
due process.™ Coe v State, 2000 WL 246425, a1 *18."% 1t is clear that the disclosure f expert
reperts was seniemplated in Van T and in Forc. As stated in Van Tran, “the peisener and the
State should fresly diselosz te each other a’l :nformaiior relating to the prisoner’s competency as
this procesding may be, in a very real cense, the lest avenue of reprieve available 1o an inmate
sermenced to death,” Yan Tran, 6 5.W.3d ot 270 n.i4. In Ford, the majonity neted that, @ Light

of the significant interests al stake, “1ijt is ail the more importest that the adversary presentation

of relevant information be as anrestrictee a5 pagsible. Also esszntizl is that the marmer of

*"The Tennessee Supreme Court cifed as support two slate starwies dat have sgsentizlly
cocificd s Full disclosore of expert repons for pupuses of compelency proceedings. See
Ariz.Rey Stai Ann. §13.4022(C) (*[tThe parties shall alsu disulose Lo the appointed experts and 1o
each other the namez and addresses of ay oifher r E'.vi(:usl_-,r widvsclose] menta)l healih EXPeTts

B who have examined tie prisune and ihe resalis of the cxaminations™), Tex. Crim P.Code Ann.
$46.0403) (i competer<y procecding, paisimes “waives any clzim of privitege with respect 1o,
and zonsents to the ralease of, all inental health and madical records relevant 10 whether the
“prisonzr] 15 meompeear to be execut=d").
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sedecling and usng the expans responsible for prodacing that ‘evidence” be eopduziva ic the
formsiion ol neutral, sound, and professicnal judpments as to the prisorer’s ability io
cemprehend the nature of the penattv. ™ Ford, 477 U.S. at 417, As for the sontention thal the thal
cautt improperly considered the repogts of experts whe did oot testify, thas ¢laim has no merit.
All evidance relevant 1o the is5ue of the petitioner's competency 10 be xocuted should have been
corsidered. Sge injra discussion relating Lo §68,

The rial cour! record reveals addional suppor; tor denving the petition on this zround.
Petitioner’s axpen witness, Dr. Merizangas™ westified of Ieneth on direct sxamination by
petitioner’s lewyer ahom: Dr. Mehzer's repost, therehy placing it i evidenct tzough his
testmnony and previding the triel count with the potitioner's interpretation of Dr. Melizar's
find:ngs. (1r. 152-58; sez alse Tr. 226-28) Dr. Menkangas also commentad upen aspects nf Ty
Muble’s report 1r. 2081 as did Dr. Marthews (Te. 747, 750) and Dr. Martell (Tr. %88).

The petitioner’'s dus process rights were rot vizlaled by the disclosw: e o7 e expen
reports ard the trial coart's consideration of repocts of these experts wlo did nol estify.

6. The sriaf count previuded full consideradon of evidence refevam 1o the compeionc)
determinution.

il The peritioner was nable 5o present exgrert testimony roncerning

"Or. erbert Melizer, a “faremnwst expert”™ in schisophemia, was hired w be an expent
witness for Coe. [le did not fiid Coe tu be seh:coshrenic and was not ealled 1o restify, (T1. 790)

**From the tral eourt irarscnipt, 1t appeass that all of the axpent witness reports and data
were being kept on @ 15ble in or near the courtroom lor easy nocess by all counsel and experts
during the trial. This included thaze of experts not calied 40 {cstify. Some were marked as
spevific aurmbered exhubits ai trial, but al: of this material was availabk for the use of the trial
cour! and was part of the record in the case. See Fr. 171; Coe v, State, 2000 WL 240425, at
*n.ld.

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/032900/habeas/denypet.htm[11/18/2010 1:36:17 PM]



malingering becuuse the Court devied his molion for a contipuance made o1 the start of the
heartrg

The Tenresses Supreme Couwrt ruled on thie issue, see Coe v. State, 2000 WL 2454235, at
*11, end petitioner has net met the standard of review that would cause this court to Sustain the
pelition on this pround.

As to the issuc o whether Petiboner was thalngaring mentsl (ness in osdeor t¢ avord
execution, the nal cour comectly noted that the *the ultimate detemination of Potitionet™s
competency for execution is 4 Jega® issue, nol n mental health issne. and the ultimets guestion
befors this Court 15 not whether Pelitioner is malingering mental iliness, but rather, doss
Petitioner have the mental capacity to undorstand the fact of his impencding execation and the
reason for it” (Tna) Cu. Op. a1 23) Sce also Coz v. State, 2000 WL 246425, at *21. Ooe's own
capar, O Kenner. crdossed this view in his testmony. [le answered, “Sure™ 1o the question,
Vi could have a meptal 1h.ness 2nd be comepstent to be executed or ol be conmpetent to be
executzd . M {Tr. 285)

Turtherranre, it is worth noting that pelitionzr’s counsel was seckiuy @ cuntineamce
becausc he was sceking to hire the “foremost cxperts™ nationally in the field of malingering 1o
testify on petitiens ‘s behal€, and they were not available on shon onfice. &t any rate, De.
Matthews (at leapth) and Dr. Pruett both testified w rehuttal for Coe an ibe issue of malingering,
{Tr. 17)

m-s  The Court denfed @ comtinuance scughr by rhe petitioner so thaa he could
secure the presence of e, Deal, a pryckiaerist witg once had weeated Bim in prison.

Anothm ground Tor the coatinuance motion at the beginning of the hearing was so that
prsan peycliainss whe lad treated Coe un the past could be located and subpoenaed o come

e
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and testi®y thet hz was clearly menally (1 and not mzlingedng. Palitione s counsel specifical ly
menzicned two individuals, one who lived in Misciscippi and was unavailable, and one wha had
apread o come and festify. {Tr. 15-16) Dr. Deal, the witness for whase presence the petitioner
nesded a coftinuance, saw ihe petivioner in prison for only & six-moath period in 1959, (Docket
Na. b, kx. 1) L Praett, 2 Board centified powehistrist whe tredted the petitioner at Riverbend
Fenitentizry fom 192457, tegtified in rebuital for the peritionsr, shoring up opinions advanced
by LUrs. Kenrer and Merikanras and opining, Yo eould be malinpgsring in some azpects and
still be mentaly iil"{Tr. 1030}
| The deruai af the motion to continie did not viclate the petitioner’s due procsss npghts.
Yeg rupra ot 16525
t-v. TRe teial conri viofated due precess By allowing the state's expert witnesses

{0 rera in Phe courtroom [0 Aear the testimony of the petitioner 's exoerts when pelifioner s
exrerts did net kave the same opportuniny and by derying a conlinuarice 3o that pelitiones's
exverts conwld testify in rebietial concerntng Doc's disruptive behavior during the hearing.

The Tennessec Supromes Court hes correet'y rilec on these issuees, see Toe v, State, 2000
WL 240428 a1 ®26-27, 32 and the petitioner bas not met the standard that would require this
caurt ko spstain hus petition o this ground. Sec alse frnfra, discussicn relaling to 58,

w-ah, Flad o contimiance beer granted crd Drs. Kemer and Merikongas been

aflowed 1o 1estify in reietial, they would have providad e cowrt with additional important
FEZIIMGNL:

Most of the profferzd additional testimony of Drs. Kenner and Merikargas, which is also
a grovand for pesitioner's motion for evidentiary heanog, s suppl;mcnta! ¢losing argurcnt. Most

of the assertions are already contained 1o the recard of the case, and it is clear that the mal judge

carcfolly revizwed ail of the imedical evid=nee and testimoay hefore issping his npnion.

L35,
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Arcording v, the demial ol the conlintanc g wag nol tnreasanable or a vielation of dus

Process.

ac af. The tral court showld have appoinied a phormacolpgati/secua! abuse
export and a radegfogst as additional expert wititesses,

The Supreme Court corractly hetd that the pstitioner was oniy entitled to the expert
wilnésses who were sppointed, see Cos v State 2000 WL 246425, ot *17. [n additicn, the
prozosed testimoy which the ben'uaner profiers om these two experts is either cumulative of
what was already admitted a! the heanog and in the medical information provided ta the cour or
irzlavan to the competency issLc,

The failure to eppmat these additional cxperts did net deny the petitionier duc process.

au-aw. The denial ofa comtinuance to secure @ handwriitig expert vighated due
PrOCESS.

As slated by the Sepreme Courl in s ruling oo this issuc, the trial cowrt made 1 clear that
he wis nol relving waen stalements allegedly made ¥ Coc in @ leater® 1o the victim s mother in
making g compotency detcrminanan. Jee Coz v, State, 2000 WL 245425, at *21. Thowcinie,
this ciasmn 15 wathout merit

xx-be ' Petiioner was unabie to present additional odker evidence becaure af the

“truncated time frare :

Specificelly, petitiones complains thal dus process was violatad because he was nol ahle

“The state’s handwriting expernt wag unable 1o provide a sufficiert foandation for the
admissibility of the Jener, zee Tr. 443-44, =0 Coe 4id not need 2n axpert of his own. Moreover,
the lemar was admissible without amy expent testimony. Fetibioner's own witness, Steve Henley,
the inmate ‘who secupies the cell next to him 21 Riverbend Penitentiary, testified that the Yetter
wasinCoe's handwriting (Tr 6%4-35) and that he helped Lim corpose it. ( Ik, 574-76) The
lerter appears ralevant because it evidences the writer’s awareness that he :5 about to be executed
for the murder of Mes. Stomt's daught=r. Seg Trial Ex. §

=26~
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to present the testimony of other psychiatrists who bad treatad hine over the years. [lowever,
petitioner’s medical records dat:ng back te af least 1975 were made available to all expens who
testified, and there was lengthy testinony comering bis medica! and mental heal th lustory. Tn
-additien, he was able 10 call as 2 witeess ju rebuttal Dr. Joho Prusnt, » Board certified psychiainia
who had treated Cor at Riverbend fom 1994-97

Cee claims that he wonld have lired 1o kave preseated the leslimony of othe bunates
and/or guaids who had contact withhim while in prison and wie might have testified to behavior
which they witnessed conaisient witk the diagnoses given 10 Coe by Drs. Kenner and

- Memkangas. However, petioner was able 10 preseni the testimoay of inmate Steve Henley, who
has appaiently been housed nex: ta or close io Coe for 15 years. (Tr. 672) Henley was allawad 1o
1l fy i respnnse 10 questions about Coe becoming “disoriented”™ or acting “bizare " (Tr. 679-
682)

Petitinier compluins of not being able w precent lestimony from fami.y members, but
petiioner s cownsel made the decision not 1o eall family members at the hearing. (Tr. 463-64)
The petitiatier”s auil's teslimony conceming symptoms of brain damage wouald have been
cumylagve; Br. Merikangas 1estifled at length as  the physicat ard psychiatric indications of
the petitioner’s brain damags. Tesﬂmﬂn}-’ from anather inmiste concerning patifioner’s failure to |
evopiize him on acczsicn would alsy have been cumulative 1o other tastimiony at the trial.

Througau, the izl court mada it ¢lear that he would zllew in any relevant proof that the
pefitioner wished o mirodyce: )

Well, I'm going 10 allow it, if ey want, if they want to put it in--
naot 2aing 1o k2ep voa ell fram putting in any proed that vou think
ts relevant.

T
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(Te. 464) Granting conlinuaices to secwe the additiona preol catalogued here by the petitioner
was Tt mandaied by duc process

&4, The rrial court applied am incorrert sturidard of proof,

In Yan Trag. the Tonnesses Supreme Court et forth e provedures o be followed in
liigalmg the nurnﬁcttncy te be executed isgue, stating that “in the wake of Ford, this Court has
an alfimative constitutional dluty 10 ensure than no'incompetame prisoner is exenirsd.® Van
Tre, 6 5.W.3d at 265 The cownt Jooked 1o Fong for puidance in establishing e standsrd of
proof 1o be used in state proceedings. While Pelitioner appears lo argue that, in Van Tran, the
Tennessct Saprcme Cour “articu'atest varying standlands™ for the proof mquimd to establish
competoncy to he ex=cuted, This court finds thal the Tennzsser Supreme Court in Van Tran
followed Tustice Powe1's cocwounence in Ford: the “Eighth Amendment fortids jhe exscution
only of those wha are unawaie of tae purishmect they zre about to suffer ard why they are 10

saffer it.™* [ord, 477 [18. ar €22 Van Tran clearly held tha: i was adopting the “cognitive

“*Petitiorer argues Lhat the 5 ale sovrt applied an incomcct standard becmuse the state
cour only required thal Petthoner have an “awareness” or “knowledge™ of his impending
execution and the reasoms for it, sather than a “comprehension of the senfence and its
implications.” {BDocket No. 1 at 44-48) This sxgwment lacks merit. Petitionet™s argument that
“eomarehensicn” 15 reqired 15 based on the statement m the majority opinion i Fond that *{ijt is
no less abhoment today than i has been for centuries to cxact in penance the life of one whose
menlal il prevents him from comprebending the reasons for the penalty or its iryplications ™
Ford 477105, at 417 (eraphass added).

Dezpite Lhis language, the rest st forth ir. Jostice Powe]l’s concumence comports with
due process. In his ceneusring opinsen. Jushice Powell usss a varicty of wards 1o ¢laify the
stardard by whick competency to b¢ cxecuted 18 fo be evaluated. He first stales that there is no
digpuie as to the need “to require that thosc who are exscuted now the fact of their mpending
execation and the reason for iL™ [4. &1 422 (cmphasis added}. In the nexl sentence, i fusther
elucicating this standard, he stetes that thes standerd "cofines the kind of meutal deficiency that
should rigper the Eighth Amendment prombition” and “fi” f the defendant perveives the
conhechén berween s cime and his punishment, the rotrbutive goal of the criminal law is

-2f.
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stendard for coanpeency o be execoted advarced by Pelitioner requires that a prisoner have a
*sufficient present abilify 10 consult with his Tawysr with a reasonahle degres of ratinnal
uru.'lcndamling; - and whether he bms a mlional 35 wall as faciwal understanding of the proceedings
againg him™ Dugky v. T_T.m'iu} States 162 TS 402 EGS Co 788 4 L Fd 2d 824 {.19&!}}_
Peditiorer desires this higher stendard, but Scpremre Court law clearly does not mandate it.

A ealzlogeet in Yan Tran. mamy ather states have adopted the “comitive test” for
coumpedeny W be execuled. Sex Van Trap & 5.W.3d al 265, §eg alsg Aniz Rev Sial. §13-4021
{“unaware (bat he is (0 be purished for the crime of murder or that he is unaware that the
mmpsnding punistment for that crime is death™); FL.Sw. Ann. §522.07 (“whether he or she
undererancs e namre and eeer of ke death peralty and why it is 1o be imposed upon him or
her™y; Ga Code §317-10-60 (™1nzble o know why Ee or she is being punished and understand the
mainre of the pumishment™); Md.Code Ann., ComrServ. 85-90d (“lacks awareness ., . of the fae1
afthe inmate’s impending execution; and . . . that the inmate 35 10 be execwrad for the coime af
murder™y; N.Y. Corrzet. Law §636 (“lacks the mentz] capacity to understand the nature and
erfect of the ceatk pepalry and why ir is 1o be carried out™y, Ohio Rev.Code Ann. §2949.38
{“doss pot have the mentz] ca:pacitﬂm uncerstand the narures of the death penalty and why it was
imposed gpan the convict ™% Wyo.StarAmm. §7-13-901 {ability to undarstand the nature of the

death penalty and the reasons it was imposed ™).

prong™ 11 s competoney to sland trial test. [ (ating in part Bendt v State, 7333 W .20 119,
123 {Tean Crm.App. 1987). Whil this “assistance prong™ has been adopt=d hy snine states fior
purposes of whether an dividual sentenced to death ix competerit to be executad, there s no dus
proccss requirement that this element be included in such a standard  Seg Miss Code. Ann, 599-
P-52)b) (1374); Singlaton v, Stae, 427 5.E.2d 53, 57-558 (5.C.1993), Stale v. Harris, 789
P24 60, 66 (W ash 1990}

el |
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test™ ard aticuladed Uis 105t a5 follows: “onder Tennessee law a prisons is not competent fo be
evecuted (M the nrisoner Jacks e mental capacity to understand the fact of his impending
execttor and e reason forit™ Van Trar, 6 § W.3d a1 266,

Peiitioner mgwes skat the “cngnidve lex,” articulated m Vag Trag and hased on Justice
Powell’s concwrence in Ford. is not the proper 1est bacause, “this is a micimalist slandard which
i< wholly inconsistent with a loog history of compatsncy and sanity jurisprudence " (Docket
No. T atai) bn Partioner's view, the proper test 1o be applied is the dest for competency used &t

common law and at all other stages of criminal proczedings.” (Docket No. | at 45-8) The

satisfied. And only if she defendan is mvare thal hiz death is approaching can he prepare himself
for hig passing.” Id. at 423 (eraphasis addad). Then in the next samence, fustice Powell statas
his ho'ding that “the Eizhth Amendment ferbids the exscution orly gf those who are unaware of
the punizhrert they are aboul to suffer and why they ace 1 sufferit.™ 14 (=mphasiz added).

14 Pone, Tustice Marshall, spraking for the majnnty of the Coott, oJ d not defire what
woald constitute wnsa iy inihe conrext of exervtion. Tnhis comcurrerce, Tnstice Powell
mdicazed that ne wrote separabely in pan hecanss wit respect 1o the “*meaning of insanity in this
cortexl, . [Uhe Conrs aponiom ddoes nol address the Ot of Cese issues % Fond 477118
al 418

#n reviewing Petitipner™s slate court compatency proceeding, the Teanessee Supreme

. Uonr noted thad the Ford majority kad “foiled to arhienlate the legal defimbion of insanaty n the
executist: contex),” md that the opinen of Jushas Powell “reflects the namowest grounds for the
Courl's judgment and s contrallimg on the state courts md lowes ledaral courts.” Coe v, Siate,
2000 WL 246415, at *12 (Tenn. Mar. 6, 2000} (siting Mazks v, United Slates, 430 U, 188, 193,
U7 5. Cr Y90, 93, 51 L Ed.2d 262 (1977)). In Marks, the Supreme Court stated that “|w Jhen a
fragmented Coust decides p case end ne single rationale expiaining the result enjoys the assent of
five Justices, ‘the holding ofthe Cew may be vizwed as that position taken by those Members
who eoncwrred inthe judgmenls en fie narrowest grounds . . " Marks, 430 ULS, ail 193 (viting
Crege v, Georgie, 4237).5. 153, 169 015, 96 8. O 2904, 49 L.Ed.24 859 (1979)). Sce alse Coc
v. Bzl 161 F.3d 320, 354 {6h Cir, 1998, -

“5In the dissent in Van Tran, Justice Birch stated that he believed that the proper standzr)
far compeatency to he exee ited shoutd inciuda an “a¢sistance prong.”™ Van Tran, 6 S.W.3d a1 275,
Under commoan baw, this “assistance prong” woutd require that the individual be able to consult
with and assizr ccunsel. As lustice Birch notes, Tennessee currenily includes this “assistance

a3,
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stendard for coanpeency o be execoted advarced by Pelitioner requires that a prisoner have a
*sufficient present abilify 10 consult with his Tawysr with a reasonahle degres of ratinnal
uru.'lcndamling; - and whether he bms a mlional 35 wall as faciwal understanding of the proceedings
againg him™ Dugky v. T_T.m'iu} States 162 TS 402 EGS Co 788 4 L Fd 2d 824 {.19&!}}_
Peditiorer desires this higher stendard, but Scpremre Court law clearly does not mandate it.

A ealzlogeet in Yan Tran. mamy ather states have adopted the “comitive test” for
coumpedeny W be execuled. Sex Van Trap & 5.W.3d al 265, §eg alsg Aniz Rev Sial. §13-4021
{“unaware (bat he is (0 be purished for the crime of murder or that he is unaware that the
mmpsnding punistment for that crime is death™); FL.Sw. Ann. §522.07 (“whether he or she
undererancs e namre and eeer of ke death peralty and why it is 1o be imposed upon him or
her™y; Ga Code §317-10-60 (™1nzble o know why Ee or she is being punished and understand the
mainre of the pumishment™); Md.Code Ann., ComrServ. 85-90d (“lacks awareness ., . of the fae1
afthe inmate’s impending execution; and . . . that the inmate 35 10 be execwrad for the coime af
murder™y; N.Y. Corrzet. Law §636 (“lacks the mentz] capacity to understand the nature and
erfect of the ceatk pepalry and why ir is 1o be carried out™y, Ohio Rev.Code Ann. §2949.38
{“doss pot have the mentz] ca:pacitﬂm uncerstand the narures of the death penalty and why it was
imposed gpan the convict ™% Wyo.StarAmm. §7-13-901 {ability to undarstand the nature of the

death penalty and the reasons it was imposed ™).

prong™ 11 s competoney to sland trial test. [ (ating in part Bendt v State, 7333 W .20 119,
123 {Tean Crm.App. 1987). Whil this “assistance prong™ has been adopt=d hy snine states fior
purposes of whether an dividual sentenced to death ix competerit to be executad, there s no dus
proccss requirement that this element be included in such a standard  Seg Miss Code. Ann, 599-
P-52)b) (1374); Singlaton v, Stae, 427 5.E.2d 53, 57-558 (5.C.1993), Stale v. Harris, 789
P24 60, 66 (W ash 1990}

el |
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Furthienmare, i Penrv v, [ynauph, 492 1S, 300, 006 5 1 2934, 105 L.Ed.2d 256

{1985, the United States Supreme Caourt, in holding that the exscution of mentally refarded
persons 15 ool “catceorically prohibitad” by the Eighth Amendment, bound that there was a
distinction botwezn the cxeciior. of the mentally retarded and the cxecuton of the insans and
cited the standand sgi Forth in Jusiee Pewell’s congurrence. 5oc Menry, 492 105, a1 333, Thms,
even the Supreme Court has ciied this standard for compectcacy to bo cxecuted. Scc also Cox v,
Noras 167 F.ad 1211, 1212 (3th Cir. 1999) {adoptizg the Justicc Pewcll standard as the Ford
citeron): Lowenfield v, Putler, 843 F.2d B3, 187 (5th Cir. 1988} (sarc).

Detitione: also argaes that the standard &5 set forth in Van Tren viclatss the Eighth and
Fourteenth: Ammendments because the Yan Tran standard for determining competensy to be
exzcuted 15 a oonjuncive standand [that! requires & petitioner to prove both an ‘unawarcness' of
he execution, as well [25] an "unawareness’ of the reason for the execution.  With the petitioner
tear.ng the burden of proof vider Taimessee law, this meaas that a petitoner who was 'aware’ of
the pumshenznt, kit nat aware of the rzason for it would still be subjected to execution ™%
{Docket Wo. 1 ar 43 While Petfiorer’s assertson may technically be true, 1t 15 clear that as
applied tnthe farts of this case, hoth the izl coun akd the Tennesses Supreane Cowrt wondd oot
have fuund Coe competent iT he had only beea aware of lis sraperuling exccution but had not
been awars ol the reason e il Tndecd, Ford would appea we prohihit sn execoion in such s

circumstance. This, while both coarts statesd that the bwden was oo (he petitionicn Lo establish

_ =B A lthough this issue was a0t addressed by the Tennessee Supreme Court in Coe v. Stete,
2000 WL 26425 (Term. Mar, b, 7000, Patifioner did appear to raise this jssue in hes brief io that
ccourt mes Docket N 12, Addepdum 7, Document 24, a2 45 n.12.

S3-
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his incomoetence o be exspeutad by a preponderance of the evidence, these counts found that the
petiiioner was both aware of his impending exscuhion and the reasons for it
This court finds that the standard for competency 1o be excouted as arficulated m Varg
Tran does aol viclate the Eighth and Founeenth Amendments 1o the Undted States Constitutian
and i3 in kKeeping with he roguranents of Ford,
Petitioner noxt arguics that in ke state court competency hearing, the izl court wsed a
lower stancard then that permitted under Van Tran (Docket No. T ¢ 43)
In finding Petivcner comipetent ta be cxecuted, the tia! coun siated,
Throughout all the testimony given, one fat has he=n constant:
that Penitionzr rezlizes he is Tacing execulion,-and thal he kmows it
15 hecause he haz been comvict=d of wmdering a livde girl,
Although he maintzins his innocence, if bar heert made quite clegr
fea hiv onri tiey Pevifioner urdernands thar ke was found guilts
of the murder ard wae remenced 1a die. Farthermare, even in light
ul the mynial of mentz1h=alh dizgnoses given Pelitioner, the fact
ha. Pelitivner knows he is facing execation ‘or the murder of a
youny girl was repeated by each and every mental health expert.
In light of this fact, this Court has no choice but to find tnat
Petiniorer ig comperenl (o be #xecuted, in accordance with the
stemulard se- forth m Van Tran.
{Toi C1. Op. o 2728 {emphasis added)) Peiitoner cantands thar the trial court did bot apply
¥an Tran in finding kim competent 1o be executed because the mal court “determined Robert
. Coe's comperency bassdd upon mere Lriondedge that an execution was 1o cocur because of the

death of 2 young pitl."” (Dockei Mo. 1 & 44) Petitioner's arpumen:-is not well taken. Reading

tha last parzzraph in full, it £z elesr to this sourt that JTudge Colton rafemred to the Yan Trag

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/032900/habeas/denypet.htm[11/18/2010 1:36:17 PM]



v, Sialg, 655 Seld 1, 15 (Miss 1999), Singletun v Staie, 437 S E2d 52, 60 (5.C. 1993); Srate

Boipy. 502 So.2d 543, 564 (1a. 1987)
While the issee of competency to be execited is very differem o other maners of

- competency, Sapreme Cowl precedent @ arher burden of proaf eases is instructive.® In Medina
v. Caliform:a, 515 EFS. 437, 112 8. Ct. 2572, 120 L. EA.2% 353 (1992), the Supteme Coun beld
Uhat Cal fvmiz Law that presumad the defendant was competent to stand trial and that placed the
burlen o proving incompetence on the defendant ssseyting incompetence did nat vialats dus
process ™ Mors recently, in Cooper v Qklahoma, 517 1.8, 348, 116 §. Ct, 1373, 133 L.Ed2d
458 (1996}, the Supreme Court held tha Dklahoma law that presumad that a defendant wes
competent to stand tral unless the dafendant proved his-incompetence by clear and somvinging
evidence wag 3 violation of due process, but it was the clear and convineing sandard thet
trounled the court, nat placing the burden of proof an the defendan:. Szc Cooper, 517 ULS. af
4. Here, the g1a7e has placed the burden on the individunl sentenced to dzath 1o FIovE
incompetence b a preponderance of tae evidence standard. While there are different in‘erests a;
stake in the competency to be executed context, in light of these precedents, the count ﬁr-ds thet

the burden of proof standard m Yan Trgn docs nat viclate due procsss,

<1n his petition, Penloner cites to Addington v. Tenay, 441 TS 418 425, 99 8. Ot
1804, 1800, 60 L Ed.2d 323 (1979); Mathews v. Eldridee, 424 11,5, 319, 335,96 5. Ct. 893, 903,
47 L.Ed.2d [¥i197€] lor the proposinon that "burdsos of prooF are desipned to al ocate the osk
of error in light of the competing intaeests at stake,” (Docket Moo | at 49)

#n Meding, the Supreme Cour stated .zt “[o]nce 2 State provides a defendanl accest to
procedures for making a competency evaluatien,” there is “ao basis for holding that due process
Curther rerjuires -he State tn assume the barden of vindicsting the defendani™s congtitvtional ighi

by perscad:ng the ier of faci that the defendant is compelent 1o stand wal.” Medina, $05 U.S.
ar 449,

-34-
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Petitioner asss¢ tha the “Eighth Amencmrent praperly demands (hat the burden be
placed upon the state, especially sioce the defendant’e |if is at siake, and the state has no
Jegiimate policy reason for executing the insans, ™™ (Dockel No. 1 at 49) The court recogmuzes
that the due process conctmns are Significant in sych A case for, as staied in Ford, “exocution is
the mast iremediable and unfathomanle of penaitias |- death is &iferent.” Ford, 477 U.S. at
d1.. Nevertheless, the competency 1o be execu'ed proceeding gecyurs after Fie individyal has
been feund guilty of a erisnz and has been sentonced to death for it, Thus, as the majority of the
Supreme Court recognized in Ford, the individugl sentenced to dzath “does not enjoy the same
prasumptions accorded a defendant who has vet 1o be convicted or sentenced ... " [d. Ina
gimilar vein, Justice Powe!] sizted that *{t}h= State may therefors properly presume that
petitisner remains sans af the tims sentence is 1o ke cemicd out. and may roquirs a substantial
threshold shewing of icsanily merely to tiggcr the hearing procsss.” Id. at 426, Other than
thesz guidelines, Ford docs not address wha must ¢amy the proper burden of proof in a
sorapetency 1o ke exconled procccding.

The count finds that Petit:oncr's argument Eails and thet the assignmert of the burden of

. proct and the requirement fhat Pelittonar tsiablish his own tconpeieney by 2 prepoaderance of
the evidemée does nof vislate the Tighith and Fourdeenth Anendoes.

&8, Fetitioner was denizd due process wites the trind remert fuiled o gactude exper)
i -

*SPetitioner has alsn assaned that the Burden of proof being on the stale is also necessary
under 1ve Facts of thus case. Petiticner glates that “[w]ith thers having besn proot that Robert
Coe's mental s2aie fuctuates, it is proper for the state to prove thal Hohert [Cos) is ugid and
corrpetend, rather than having Robert [Coel prove thal he i incompetent ™ [Docket No, 1 at 49)
The coort does not agree that a fuctuating mental ¢tabue shoudd have an impact en who has the
burden ol proef.
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wirracees from the courroont during the competency: hearing pursnant la Tean R Evd, 6157

Prior 1o czlling the firsc witmess, Petitioner's counsel asked for the exclusionof al)
witnesses, (Tr. 20 57) Ahthough the count gran:ed the request, the state asked that its expernt
witnesses, Dr. Martel] and Dr. Mathews, be gliowsd 16 remain in the cowrmroom.” Pesiuoner
objected in light of the fact “hat his sxpert witnesses would not abl to remain in the courtroom
during the 12stimony of the cizte’s expert witnesses. [Tr at 60} The wial court ruled that the
expert witnesses of both the stele and the defense would be permitied 1o stay in the courtroom
thronghowt the competancy hearing “in an effort to get to the truth of thic matter, and . . . for the
Court 1o give a proper find:ng in the cass ™ (Tr. at &1}

Although Van Tran does not expressly address the issue of whether experts should be

Allowed 10 remair in the courtroom for the ectirery of the competaney hearing, Van Ton does

TiRule 615 of the Terneszee Rules of Evidence states:
At the reiquest of a party 1he couar shall order witnesses, including,
rebuttal witnasses, exc.udad at trial or other adiudicatory hearing.
Ir. the cooart ‘s discretian, the requested sequestration mav be
effective before voir dirg, bt in any event shall be effective beiore
opening slaternents. The ¢ourt shall order 21l persons not 1o
disclose by any means o excivded wiresses arny live trial
test:mony or £xhibits created m e eoltroom by & witn=es. This
nule does 1ol authonze excluson of (1) a party whio s 2 natural
peson, or (2) & person designated by counsel for a party that is not
anatural person, or [3) 2 person whase presenes 15 shown by a
pxty 1o be essenhiz] to the preseptation of the party's cause. This
rude does nol forbd testimaniy of & wetress called at the rebuttal
stoge of 2 heanng if, 10 the cowrt’s diseretion, counse] 16 genuinely
swpn=ed and demonsirates a nead for rebuital testimony Eom an
unsequeslerad withess,

11The Advisory Comoniesion Copnnents 10 Rule 515 alludeto the common practice of
cxpent withewses qualifying as persuny “cwserial 0 the preseniztion of the party's cause™ wh,

these e, may rencemin 1 e cow i
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caution that "[a]ny procedure thal unréasonably precludes the prisoner from atlending and
*presenting material ralevant to [the question of? his ganity or bars consideration of that material
. by the facthinder is necessan)v inadequate™ Van Trap, 6 S W 3d 2t 271 [riving Ford, 47718 &t
414} 1a seeking to enswre considzration of all material relevant to the issue of competancy, Yan
Tran held ‘hat “the rules of svidence showld not Be appliad 10 timit the admissibility of reliable
evidence that is relevant o the issae of the prisoner™s competency.” Yan Tran, 6 5.%.3d at 271,
Lhus, Judge Uolon d:d not act eutside the bounds of Var Trgg by alloveng the exper withesaas
to pemain in the cowrtroom during the competency herming.
In addressiag this clam, the Trinestes Supremne o, fowd that, hecause the Lnited
Stakes Supreme Conrt siated in Ford thas “the adversary presentztion of relevant information

saould be as unrasirictzd as possible,” Ford, 477 U R, at 417, the sequestcation nile did not apply

to the competensy heasing  Coe s, State, 2000 WL 246475 a1 *26. '|he lennssize Supreme
Courl alzo hebd that the ruling did not viclote Pettioner™ due process nghils begaase the nile was
apphed 1o bath parties equally, ld. at *27,

The eourt finds Petihones's arguments somewhat specious, Walle Pelitonsrmey argus
that ¢ was harmed by the trial court s ralmg,* the mal couot exphcitty held that the expert
witncsses for boch the state and for the penlioner would be allowed to remain in the courdroom.
There waz no altempt (o propdice the petitioner. While Petidoner complains that the state

rafiused 10 put on 133 preof fiest so thot Petioner would not ke disadvantaged by the fact that ns

3 4 praventle, Patitioner's expen witresses were unable o atiend the enliree competeney
hearing due 10 the commitments of priva:e praciice. {Dockel No. 1 a0 51) However, D
Merikaryas vwaz still in art=ndance on the third day of the hewring and tes:ified shout the papuring
procedore. (Tr. 452 S13)
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experl wilnesses could not remain for the ¢ntizc competency heanag, Petitioner makes the bald
asserticn that “1he state did this solcly to skew the truthfinding process”™ (Mockat No. 1 at 50)
Petitioner provides ne suppon for this statement and there i no constitiutional requiement thal
the party withou: the barden of proof must put on s proot et in order to acconumodate fee
party with the burden,

Petitioner has not demanstrated that the trial courds decision to slluw all expert wisnesses
10 rTmain in te courtroom wes a violstion of dues process.

692-c. Priitioner's counvel were ot permivted 2o be presem duving his evaluations by
State expents and the Courl did nat require videniaping of the Stare s evatuations, thus deproving
the petitioner of cross-cauminaiion muteriof

As ruled by the Tennessee Snprame Count, the petitionsr had no right 10 have his councel
present o e the examinations videozped. See Coe v State, 2000 WL 246425, a1 *16. Inthe
tria’ conri's Orcer so ruling, the parties wers ordsred 1o fils their expert witnees reports on .-
Jammay 13, 200K and, an the same day, pmuide 1 the cpposing pariy each witness’s “entire
evalualivn fite, inclading a1 raw data, noes and 125t meterials™ (Docker No. 12, Vol T at 93},_
which materis! was extersively used during the estimonmy cf petiticner's ﬂq:ms w

. PR LI R L - |

In Van Tran the Tepnessas Supremns Coun m!.ed ﬂm “the priconst muzt be afforded an
opporturiny o be heard and to present evidence relevant 1o the issue of compslency & an
adversarial sroceeding at which the prisoner is entitled to crost-examins the Siate’s winesses.”
Van Tran 6 5. W.3d at 27 Seealso Ford, 477 U5, al 4)5 (" Crogs-akamination of the
peychiarists, or perhaps a jess jormal squivaleat, would contribule markedly to the prm;a of
seeking truth in senity disputes by bﬁnéhg 1 light the Yases For each expert’s belics, the precisc

factors anderlying those beliels, any history of ermor ar capnice of the examirer, any personal Sias
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with tespect o the issie of eapital punishment, the expan’s degree of centan’y shou his o her
own cunclusions, and the precisz meaning of ambiguous words used in te repon.™ It is clear
from this coimt’s review of the trial court proceeding that Petitioner had every opportunity to
rrose-rxamine the Seate's sxper! wimesses,

Trus, the faet that counsel was not permittad o sttend the examinations and that the
examinalions were not video'aped did not deprive Petitioner of dae procese.

d-g The irial court allowed inie ewmdence oral riatemeris made by 1Az pelitioner
o prison guards, when the statesants had act baen provaded 1o petitionar's pownsel an adwance.

Petitioner’s counsel fled a diecovery motion fve days bafore the hearing recuesing,
among o'her Tuaps, . . . the substance of any orat statement which the State intends 1o etfer in
evidence an the wial made by the defendant whether bYefore or after arres: in response fo
mmlgrropaitans by any persen then known by the defordma te be a favw snforccment gfficer.
TRCHAmM P )AL (Dockat Ma. 12, Val. 1 a2 %5 99) {(emphasis cddad) The schitioner’s
metion tracked the fanguape of Kule lb[a]{l}[.A]; af lhe:}'eﬂnessee Ruies of Crimital Frocedurc,
Taree days ater, and six davs prior fo the hearing, the tral judge grmnted the motion, crdering in
part tha “any informat:oq subject t;an dizclosure as g2t farth in Tenn. R. Crirn, P 167 be provided
by both partiasz, (Docket Ne. 12, Vol 1o 151)'!.

U at least rwo cecasions during the competency hearing, prison guards tesiifed to
staternents made o them by petit-oner. {Tr, 378-81, 629-34} These statements do not come
within tae male, in thet pnson gmuds a-e not law enibrcem;:nt offwcers, and they were not

“interroRaiing” the peliionsr al the e the statemends- were made. There were 50 wntton, . .

zeceunts of these statements, according to the State, snd the State bad provided petitioner’s.
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counsel wilh the name of both prisen guards wir t he hearing, 5o <hat they could be
interviewed. {Tr. S80, 529

As noted by the Staze, this claim was st presealed (o the Tennessee Supreme Court znd
is, therefore, procedurally dedaulted. Even were i nol, it is without perit.

0. The fricd fudge veas not an “impastial srbiter, ™

Pentioner cletrs that the wrial judge's gaggiag of kim during e proceed:ngs indicated a
lack of ampartizhizy, The LauscTipl an.d videntapes suopiiad 1o this court reveal, however, that the
trial judgs deatt with this challerging devetopmem with tha w:mast faimess, patienca and dignity.

" Mo only did the petitioaer hurl ohscene and Yswd insul and threats at the witnesses, fadge,

arterneys and oiher persons present in the courtroom, but he told the mial Tudze spociboally, <]
will beat your grddama L ains ot punk™ ¢Tr. $54), and “F'l] have some ofmy kin folks oves
there to k!l your whole goddwimed family™ {Tr. $65). He al:o spat on one of the State’s
attorreys (To. 50123 Not anze did the iz Judge even sdmonish the petitioner, Jat :'nlune show
anger loward kim. Also, he never asked Coe's coursel o Iry 1o get 'u"n under sontrol *

The Tennessee Snpreme Cowrr reviewed this issue and correctly found that the trial court

- did 211 A zould 10 he fair ko the petitioner in dealing with this diffcnit gifuslion, SeeLgey. Sume.

2000 WL 246425 *27-28. The record eimply do#s not reveal that the rial judge™s pazgng of
Coe evidenced lus judgment, arrived at prior 1o hearing all of the evidence, that Cos was actng

wilh volition, Judge Celton's post-hearing Endings conceming Coe’s behavior were mandated

*The videotapes reveal that, during the twe days of tnal prior o the emsed of this
catrageautly disruptive conduct, petitioncr and hes fawyers talked Lack and fonh om many
otrcasions. However, onee this disruptive conduct started, ot one of his several counsel
allenipted o talk with him, calm him down or convicee bim do change bis belavior.
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Ty Van Treh. see 6 8.W.3d al 271, kad expen witncss support i the reco-d {Th. 7B0-E1), and
were Justified by his own observations of Coe during the hearing, ™

The allegations about the trial ‘udpc receiving persona) threals from others hefore or
during the hearing and makmg staternents after the Tennessee Supreme Coart upheld his ruling
are not m.itt.-ar..'; xi-l-.iﬁh are in tis record, and the coun will not ertertam them.  The coun doss
observe, hawever, that to presume that a judgr will decide a case in the way favored by the
person making the threat is a largs presamption thal is reburted by the fedemal conrt htstory of
thiz very case.

One additionsl point should be made that goes 10 Judge Colon's impartiality. The Stale

sought o have admitted into evidence 1 1zpe Tecording ol Coe’s corfession to the murder and

tape of whach he was convicted. fudge Colion heard both sidss and aanounced he wan'ed fo
conzider this overright before makiing rufing (Tt 1022-27) Despite the strong argaments

made by the Slate a3 10 the tape's ifevaney, Judge Cehon ruled wefore Ui‘éfa:.:lﬁhy was out that he

woLlc rat recerve the tape in cvidence. (Tr. 1054
7l. Pr. Mrmﬂummy wirs uarelfiable.

The Teanessee Suu e Court dealt ot Ten Eﬁ? wiih the petitioner’s contentions akout D,
Martzl."s lestimany. Sce Cos v State, 2000 WL 246325, at *30-31. Spm’f/;alir.iditimq/j ) ;’.«*:;':
centends that the use of the tests Dr. Martell retisd upon in determining that Fetitioner wa.; '

E Y

10W

LI S
- x

4

malingering viola ed due proress because the tegts have never been validated for death

inma‘es,

*The videotapes shew that Cos stopped his stresmn of abseene rartings when something
w15 happening in court tha: he wanted to listen to. Ses Trial Ex. 12,
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Huwrever, as noted by the state courts, these tesis were also administered by Petitioner's
cuur:-sppoimed expett, Dr Yames Watker. Scg Trial Ot Op. at 23; Coe v. Suaie, 2000 W1

246425, ap ~31,-

7L The tral conert improperly relied upon hearsoy statements made by the State's ria!
contel v reaching ws decision on petifioner's competen:y.

The Tennsesee Suprame Court comoctly nuled that these staiements did ol constinte
rrosectianal misconduct anc did net render the Bearmg “hmdamenlally unfuir * Ser Coe v,
State, 2000 WL 246425, ot *20-21.

3. The entive Tenressee State Avtorney Generel's office should have been disgualifiad
Srom this casg, rather thar: only the Atlorney General himself

The l'ennessze Supreme Count correctly ruled on this issue, ser Coe v State, 2000 WL
246425, at *1t. and this cour; has separately ruled un pelitan=r's motion made in this
prxceeding, see Docket lo. .

CONCLITSION

For the foregaing reasons, this court denies Coe's present petition for wrin of habeas

COTpLS.

An appropnaic Crder will ¢oter

Al FTA A TRAUGER /
United States Disfrict Tndge /

A2

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/032900/habeas/denypet.htm[11/18/2010 1:36:17 PM]



	tncourts.gov
	http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/032900/habeas/denypet.htm


