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Robert Coe has subsantiel, non-frivelous claims under Fawd Wainwwigh |
and has tried by all means possible 1o have thase aswly-ripe clrims heard on faderal
habezs review, n this proceeding, he sought leave to amend kis inirial patition ta
include those claims - even though they i/l esere ot ripe under Tennssses dpw, The |
Districe Cour danied leave to amend, but has gragced aszay of execution to allow
conziderarion of tha prapristy of that rubing,

The stay was proper. [ndesd, two United States Districr Covre judpes hava
indicated thar Reher: Coe is nodifferent fror the petitionsss raising intompetency
10 bg egecured clums in Ford v, Wainwright, -mlr U.5. 399, 106 §.C1. 2595 (1988)
sod Stewan v, Mactinez-Villaregl, 523 U8, 637, 118 S.Cc, 1619 (1598). I\-Id;l:-
Trauger has recognized the lack of any "urue distincdon' between Robert Cas snd
Mr. MartinezVillareal. See Cor v Bell, No. 3:00-0239 (M.D.Tenn, Maz. 1§, 2000),
P 13 0,18, The stay of exerveion encered here likewise recogrizes the substantial
gature of Robert Coc’s assestion that it is a.rbit}arjf to close the eourthouss o bis
Ford claims ;a_fhefi wuch cleime, a5 in Ford and Martines-Uiliareal, only became ripe
after the federal courts resolved his initial hebeas claims,

The seay was peoper, for it ansurs shae eals Court may sarefully review end
sesolve the complicared issues coucerning the appropriate method far ruising non-
frivolove newly-ripe Ford dlaims following the conzlugion of inivial habsas reviews,

Fa T ] P _———— - —
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ds¢ Maxtigez Villgreal v, Stewart, 118 F.3d 625 (9% Cie. 1997)(grancing stay of
execution to astesy process for considering Ford claims),
L
STATEMENT OF FACTS

Petitioner Robert Glen Coe filed a perition for wris of habeas corpus in the
Uaited States Diswict Court for the Middle Dmn-:t of 'i'uu:msee. Coe 1:. Bufi, No.
$92-0180 (M.D.Tenr ). OnDecember §, 1994, followingan evideatiary hearing, the
Uanited States District Court grnted habeas corpus welief. Coe v, Boll, No. 3: 92-
0182 (Order, Duc. 9, 1996). On appeal, thir Couct reversed. Cor v, Bell, 161 F.3d
320 (6 Cir. 1598),

On remand 1o the Disriet Court, Robert Coe then agught to amend inro his
petition 2 claim of ineempetency to be executed under Fordv. Wainwright, 477 U.S,
399 (1936}, given that an execurion dite now appeared imminent. Indaed, thetsame
day; on November 23, 1339, the Teanessee Supreme Cowst held for the first time
thit & Ford claim ooy becomes ripe. in Tennessee upon the conchusion of initial
federsl hﬁbﬁ: proceedings. Ei.nInnx._E:m, 6 $.W.3d 257, 267 (Tenn. 1999). On
remand, thersfore, Roberr Coe had his first opportunity 1o raise an arguably ripe
Ford claim before the federal courts.

Qo January 14, 2000, the United Swires Districs Court deaied Robet Coe

2

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/032100/stayresp.htm[11/18/2010 1:45:14 PM]



Bt d Ml 002 17 T2y
MAR Z1 ‘@@ @1:3SP FPD WRSHYILLE F.la 13

leave to amend his petition to iadlude his Ford elaim, bur noted thar any dlaim

under Ford would not Iiter be barred 15 1 "secoad or successive’ petition,

Memorandum, Coe v Bell, No. 3:92:0183 (Jan. 14, 2000), pp. 2042, The District
Court laer dismissed Robert Coe's petition for writ of hebeas corpus and
reaifirmed ito docision. Gagw Bell, No. 3:92-0180 (Jea. 19, 2000); . {Feb. 28, 2000},

Qn March 26, 2000, Robert Coe filed & timely novice of appe] from the

dismissal of his pevidon ' Robert Coe filed 2 marion for certificate of probable cause

to appeal, noting the sbstantial nature of his clumed eatitlement to review of his

. Ford claims and the identity of his facts with that in Ford jmelf. Sea Motion Fer
Certificate of Probable Cause, p. 1 {Mar. 2¢, 2C00). The District Court grantad -
Robert Coe the requasted certificate of probable cruse, acknowledping that his
claims appear to be conrrelled by thﬁlzmuning of Ford«w. Wainwright, 477 10.8, 399

(1986} and Stewar; o, Martingz-Vitlaveal, 118 5.Cx, 1618 (1998);

1A ftar the Distrier Courr denied Robert Coe’s requast to amend, his petition
for writ of habeas corpus to raise a Ford claim, Robert Coe eghausted th claim in
State Court. Arthe conclusion of the stare conrt procaedings, Rebert Coe seught
leave to file o Petition for Writ of Habeas Corpus in an effort to exercise his right
to federal reviaw of his Ford claim. Thar pecition was assigned to 4 different judge
of the United Stares Disericr Court for the Middle Disteict of Tennessee, who
concluded that she did aot have the suthority o decids i 2 Ford cliizn eould be
broughtunadereither 28§ 17.8.C. § 2241 02 28 U.5.C. §2284. Accordingly, the district
court hastransferred Robes Coe's petition to this Courr, No. 00-5323, Robern Coe

. has appealsd that decision as well, '

3
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In light of the reasoring set forth by the Suprems Conrt in bot Tard
i‘.‘.l_ﬂlmmighg 477 U.5. 399 (1986) and ? v - n‘h

B 3.Cr. 15618, 1621 (1998), the Court finds that there i; 1 rearonabla
likelihood that Petitioner may succeed on the merits of his appeal.

Certificare of Probable Cause, p 1

In Light of the grating of the CPC, the District Court also granted Robers
Cee’s motion for say of execution pending consideradian cf his appeal, Coww, Bel,
Na. 3:92-0180 (R. 4-5'3].. Upon the motion of Respondent 1o stay the stay ordes,.
Periticner noted in orel argument thar the issues were indeed substameial aqd
warranredaz stay for further review, becsuse Robert @e was n no different postare
than other cascs in which pecitioners recaived habeas raview of their incompetency
claims fu]lﬂ'n;*in; conclusion of initial federsl habeas procsedings: Stewirt v,
Mm:nnzﬂhlluul. 523 U.S. 637, 118 S.Cr. 1618 (1998); Ford v, Waiwgight, 477
U.5. 399, 106 8.Cx 2595 (1986); and Poland v, Stewarr, No. CTV-92-1822-PEIKSEK,
CIV-93-1891-PHXSPK (D. Ariz. Oct, 20, 1998)F Yer unlikie chose petitioners,
Robert Coe risks being denjed arry aceess to the fedarsd courrs « merely becausd he
did not raise his incompetency claims when they waren't ripe. Rather, he sought

1 Petitionar notad that Paland way attached ag Exivibic 2 to kit Memeoraadum
ie support of his habess petition in Coe v. Bell, No. 2:00-0239 (M.D.Teun). A
cranscrigt of the proceedings before the District Court an the mation to stey the
Ay it not yer available, but Petitionsr will file it with the couct wpea it
eamplerian, '
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to raise his claims hy amendment when their ripeness arpse, but once thay were
ripe, he was then denied the cpportanity to amend. Given this ealairness, he noted
that the issues an appeal 2% weighty, and indeed could be resolved in his favor so
a3 to allow federal contiderador of his claims — the same type of review received by
othars.

By = tecond order, che Dissricr Court reaféirmed its emry of the susy of
execution te allow proper appellare revitw of Robert Coe's subsrantial claims
concerning bus right to raise his Ford claims on remand. The District Couct
carefully noted the staadards for issuing @ stay of exerurion pending appesl as szt
forth by this Courr ia Michigan Coalition of Radicastive Magerial Users. Inc. v,
Gricpentrpg, 545 F.2d 150, 153-154 (6* Cir. 1531).

Applﬁng those fictors, the Distnrt Courc concluded that o stay was
warraated, given » reasonable likelihood of relief on the merirs, 2nd the ieraparable
barm facing Robert Cae: "Indeed, itis hard to imagine & harm moye irrepmblemd
substancial chan desth, whick wendd Bieely cocar befors the Sinth Circuit has had
adequate opporTunicy to consider the merics of Petitioner’s appel"” Order, p. 3.
Also, the Districc Court noted that aay harm the state mipht suffer pales in
comparison w the prospect of 2 man Insing his lifs, and there is ¢imply no

legitimgta reaion to anecute ome who if insane;
5
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With respect to the public interest

11 : . » the Court finds that, while ;
a legitimare interest in easuring that itslawfully impesed ;mtmemc: -
carried out, the Stare of Tennasses has o interest iy execur ﬁ

lnsane pesson. See Em_'ﬂmmgm 477 U.5. 399, 410411?.‘:?86}.

.. [and] Peririoner’ . divectly ¢ :
o] Pet ner'sappeal . .. directly coneerns the Staga's ability o

Order, p, 3.

THE MOTION TO VACATE T]II-I'.E. STAY SHOULD BE DENIED

Ia granting a certificate of probable eause and sy of execution, the Distrier
Court has properly allowed for consideratior. of the unsecdled, but ‘!r;ightj',
question concerning the propsr procedure for a petitioner to raise a claim of
incumplzte.ncy to be executed under Fard v Walnwright, 477 U.S, 399 (1986), an
issue which this Court has yut te definitively resolve. The stay, therefore, should
nat be vacared, See Fard v, Haley, 179 F,3d 1342 {11 Cir, 1959){district courT stay
to be upheld where district court granted certificere of probable rause and appeal
sot £ivolous): Oey v, Hopking, 972 F.2d 210 (8% Cir. 1992){uphclding stay).

. Rebert Coe sought to have hi;'ﬁrd clairas heard by seeking 1o amend his
peiition once those issues became ripe following remand by this Cn.un on issues
relating to his conviction and searence. Amendmane ar that time was —and s —a
legitimate meszs for Robart Coc ro seck federal habeas review of Fovd claims, for

such a procedure ensures that the petitioner is got raisiag non-tipe claims (which
6
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#ould have 1o be dismissed), and i raising the claims 2t 1 point in tinie wheg they
can finally be addressed by hath the stare and fedars] courts, In fact, the petitioner
in Ford followed a similar course, and the petitioners in Martines-Villarea! and
Poland received review of their elaims under similar sjreumstaness,

By gra.n:mg astay 10 dllow appellate considsration of his a]:lim.{. the Distriet
Courches muraly reco gaized dans, with Rolert Coe's life ot smakee, with hiry having
legitimate Ford claiaus (Seg Peririon For Habeas Corpus Relief, M.D.No. 3:000239),
and with the srara having no legitimate intzrest in execnting the insane, thare s a
ScTious question whether 1 Districr Court should sllow g petitioner o raise his
Fovd claims threugh amepdiment following conclusion cf raview of }us convicion
and sentence. Such 2 procedurs ensures thar legitinate Ford claims are not barred
it federal court becanse of a procedurs] trap in whish the Petitioner can only raise
the claim when it i ripe, bus federa! law might otharwise then preslude him from
rm:'.nglusc!.m = that time. And, in fact, as Robert Coe has noved, 2he stase has mo
Iegitimtg.-iv_;tgr}r_ in denying nmmdmént at that time, for, in Tennessee, the claigs
cannot even be exhausted in the Taanasses cotrts before ehat time.

The issue preseted for appesl is all the more pressing, ziven that Robert Coe
bas been striving to have his Ford claims heard by wharsver means possible. If

amendment following remand is not parmitted, thes he should be altowed to raise
7
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itin  second-jn-time petition, See Mernorandum In Support Of Appeal, Cog o, Bell,
No. 00-5323. Eithar way, this Court has yer 10 dacide whther each method (or
both) is permissible: bur peritioners and the lawer cowrts alike require such
guidance. The stay is wacranted w allaw for deliberare consderstion of this appeal,

Morecver, with the Districy Coumt having granted a certificats of probable
cause 10 appeal, 1t is clear thet his rJ.mm ix ant frivalous, sepscially whers his
situation is virmually indistinguishable frem the sitaation of the petitionere in
Martiesz-Villareal, Pord, and Poland. His claiv on appeal is "c question of some
subsrance,” (Rarefont v, Egtalls 453 U8, 880, 893 o 4, 103 S.Cr. 3383, 339% . n. 4
(1983)) especially given the fuct that denying him leave 10 amend could result in
complets denial of habeas review, if he cannot raise hiis chaims in a second-in-time
petition. S¢e Memoragdum In Support Of Appeal, Coew, Ball, No. 00-5323, pp. 45-
46. With Ford, Martiner-Villarex!, srd Poland having received the opportunity to
hzv:theudumhmdmfeduﬂ court, ualike Rebert Coe {pmthe denial of
mendm?t}_,_"hﬂ'dum are clearly "debatable araoag furists of reason; . . . 2 court
conld resolve the ismes [in his favor]: {and] the questions are ‘adequate to deserve

encouragement to proceed {urther.” Barefoot v, Extelle 463 TS at 893 n.4, 103
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S.Ct. 11 3394 1, 4.

Respondent’s suggestion that Fed R.App. £ was not a proper vehicle for
granuing a stay is simply incorteer. In faet, the Rules of this Court require
penitioners in death panalry cases 1o meve for any stay of execution in the District
Court under Fed.R.App.P. 8(2). Sez 6* Cir R 22(8)(#) (sray :m:nt'm;:r. "fire rogst be
prosanced to the diztsict eourr by metion pusmant 1o FRAF 8.1

Finally, Respondent’s ussertions that the Districs Court lacked “jurisdiction”
10 enter the stay begs the duestion presented an appeal. The District Comye balisved
that it did no1 have the quthority o allow smendment, but CEEI.;i.i..n.ljf‘ it did bave
jurisdiction on remand: the question was what action it could raka within the scope
of its jurisdiction, in light of the mandare, 3ee Exxon Chem, Patents Inc. v, 1
Lubzizol Corp., 137 F.3d 1475, 1482 (Fed. Cir. 1998)(following mandsee, distrier
court has jurisliction to take further action), Agd dlowing i.m:ndm‘;_n{ Was

pesmisnble, given that an execution wus now imminent,

' Further, with the District Court having granted 2 cervificats of probable
cauge on these issues, which relars £o his encitlement 1o review of inivial claims ia
his first habess corpus petition, the stay is proper, Indeed, "[A] court of appeals,
where necessaty 10 prevent the case from becoming moot by the petitioner’s
sxocution, should grant a stay of execution panding disposicion of an appeal whan
¢ condemned prisoner obraing 4 cervificate of probable canise oa his innial habeas

~appeal.” Barefopr, 463 1.5, at §93-894, 103 5.Ct, at 3395,

g
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Although the court believed thar amendment of a previously non-ripa Fowd
claim was aor permissible, the Districr Court has irknowiedged the force of the
logic and Yaw wnderlying Ford and Martinez. Villerea! by grating = certificars of
probable cause and a my following the ultimats dicmissel of che action. The
District Court hey recogaized that Robert Coe’s pu;;i.rinn is mdee:l substaatial,

| especially srhere denial of any habez review and the sgecurion of an mﬂ.ﬂ.! person
might be the nltimate surcoms of denying amendment,

Othec cowrts of appeals have recognized thaca sy of cxcanion is warranted
where the petitioner has raisad substantil, unresolved issues, which could
uhtimately result in relief for a death-sentencad inmate, wncluding under Ford, Sea
MastinezVillaceal v, Stwwarr, 118 F.3d 625 (7 Cir. 1997)(granting stay). The |
Distict Courts acticn was 00t 4 abuse of diserecion; the xaotion to vacate should
be denied. Purther, as the District Conrr noted, there it a reasonable likelihood of
!un:ass in light of the fact that the pevitioners in Martimez- Vlffaruf and Ford wers
nllﬂwr:n:l to prﬁs:nt their simitar claims under similar circumerances.

CONCLUSION

‘The moticn to vacate should be dasied.

10
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