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Thenumercus 1ppeals 1ad stay issum before thls soure reveive arousd a core
issue of first impression im this cirenir: Wherher 2 capital habess petitioner has o
federe] forum for fus claim thet he is incompetest to be execured under Ford
rubsequent to the passage of the AEDPA. If the answer is yes (a1 it must be) then
this court must decide the procedure for sdjudicating ther right, |

L.
REAEC}NS FOR CONSOLIDATING THE CASES

Robert Coe bas tried to raise this daim in every concsivable way. His effors
have spawned numerous appeals, izcluding two appeals from the Distrier Coury, 2
motian to declars Section 2244 mapplicable, and consideration whether ¢ habeas
pecition filed in the District Courr i a request to file ¢ second or successive petition.

s this court does nor sct, Rebert Coe will be killed withour sver receiving faden!
review of his real and substantial fedens! convtimutions! elaims.

Two Unired Statey District Court judges have indicated that Robert Coe s
no different from the petirloners ralsing incompetency to be exacuted cluims in Fped
I.Mz, 477 U.S. 399, 106 §.Cr. 2595 (1996) and Stewart v. Masrings-
Villareal, 523 U.S, 637,118 8.Ct. 1618 (1998). Judge Trauger has recognized the lack
of any "true distincrion” berween Robert Coe and Mr, Murtinez-Villareal, Sas Cop
. Bell, No, 5:uum;9 (M.D.Tenn. Mar. 18, zoﬁn}, p-132.18. Tudge Nixon has ruled

in a certificare of probable cause that, given the Supreme Court's dacisionys in Fard
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and Marrines Villareal, "There is a reasonabls likelthond [of success] an the merits
of [Rubert Coe’s] appeal.” Sas Cor v, Beli, No, 3.92-0180 (M.D.Tenn. Mareh 20,
2000) p. 1.

"Thud, at issue before the court are the questions 2§ to the method for raising
a Ford clrim: (1) wherher the elaim should be heard a3 aq amendment 1o the inirial
3284 habiess petitlon whes the daim becomes rips; (2) wherher the claim should be
raised via a second-intime 2254 patition in the digeriet coury; (3) whethar cthe claim
should be raised via a request for filing 2 sscond patition in the sourt of rppeals; (4)
whethar r._he elaim should be ralied via a 2241 petition {n the district court;(3)
wiether failure ro asrablish a procsdnee for prasentation of a newly sipe Ford claim
ia % second in time petition would constiture 1 violstion of due process or a
suspension of the wrir of habeas corpus in violstion of Article 1§ 9 of the United
Stares Coanstitution. These issues are inextricobly intartwined,

- Ik
" REASONS FOR GRANTING STAY

The cowrthouse doors as yer remain closed to Robert Coe, He is schaduled
to die on March 23, The consolideted appeals saise substaatial non-frivolous isrues
discyssed gbove. This eourt cannor engage in the thoughtful and deliberstive

anaiysis that is required 10 consider these weighty jasues in two days. His claim on
2
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appedl is *a quention of some substance,” (Barefogt v Fgells 463 US, 880,893 n,
4, 103 S.Ct. 3393, 3394 n. 4 (1583)). Wik Ford, Marrines Villerea!, and Peland

baving received the oppormunity to have their claims heard in feders] caurt, unliks
Robers Coe (given the dental of ameadment), his elaime e clparly "debarable
among jurists of reason; _ . . nmuﬂcmumalwthismu['mhisﬂfﬂ.vnrk[md]th: :
questions are ‘adequare to deserve encoussgemment 1o procood fucthes.” Bacgfoor v, -
Estelle, 463 U1.5, at 893 nd, 103 5.Ct. 5t 3394 1, £,

Moreoves, the risk of harm 10 the stste s de minimus. Indeed, the stete will
benafit from a thoughtful and comprebensive consideration ef thase importanr
wssuzs. At borrom, the state simply has no legitimate reason to execure onewho is
wnvane, See Pord v, Wainwright, 477 U.S. 399, 410411 (1986)

The law cannot be that the only forum for the sdjudication of u federal claim
is in stave coust. This court shouild consolidate thesa appeals, stay the execurtion and
decide thse mportmt insuey of first i :.mpremnn afrer full brisfing, argurmnear, and
choughthl mrmdenuun
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