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Comes the Movant, Robert Glen Cox, acd respzetfully moves this Court for
an arder declaring thut 28 U 5.C. §2244 does not apply w0 his Ford claims and thbat
be does not require prior authorization from this Court, because: (1) This 15 an
application under 28 U.3.C. §2241; (2} His Ford claims are not "secand ot
cuceessive” claims within the rmeaning of 28 U.S.C. §2244; (3) Application of 28
US.C. §2244 to his Ford claims would impase impermissible retroactive efrects
under In Re Hapgerd, 123 ¥ 3d 922 (¢ Cir. 1977); and (4] Application of 28 US.C.
§2244 wonld constisute z viclation of due process and woud mspeﬁd the writ of
kabeas corpus.

III .
28 U S.C. §2244 IS INAPPT ICARBLE BECAUSE THIS IS A
PETITION UNDER 28 U.S.C. §2241

Ac an initial marter, 78 11.8.C. §2244 simply does aot apply here, because the
challerge 1o execution of the seatence is 2 proceeding under 28 U.S.C. §2241, 10
which §2244 does not apply. See Memerandum Of Law On Appeal Of Transier of
Flabeas Petition, pp. 16-18.

1L
28 TU.8.C. §2244 IS INAPPLICABLE BECAUSE
FORD CLALMS RAISED AFTER INTTIAL HAREAS PROCEEDINGS
ARE NOT "SECOND OR SUCCESSIVE" WITHIN THE
MZANING OF THE AEDTA

Further, Robert Coe's Ford claims are rot “second or successive” within the

!
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iecaning of §2244, because they only became ripe recently, and could nothave been
presented in bis earlier arrack upon the conviction and sencer.ce. Thisis the precise
point ol Srewar] v. Marzinge-Villgreal, 523 U.S. 837 (1998). See Memorandum Of
Law, pp. 18-24.
IiL
28 U.S.C. §2244 1S INAPPLICABLE BECAUSE
IT WOULD CREATE IMPERMISSIBLE RJFTRDACTI% EFFFCTS

As th's Court has recognized o ln Re Hapsapd, 123 F.3d 922 {th Cir. 1997,
application of the garekeeping provisions of 28 US.C. §2244 1o 2 "second or
succassive’ habeasapplication is impermissibly re-roastive if: (1) the peritioner filed
Lis first application for habeas relief prior 1o the passage of the ﬂE:}PA;. and (2) the
petitioner would raceive relief under pre-AEDPA "abusc of the writ" standards,
even though relief wuuld not be permitted under new 28 U S.C. 52244, That ig the
precise situation here.

As cogenily observed hy Judge Nelsor i his concurrence in Waripez
ﬂﬂlﬁﬂl.ﬂﬂlau, 1187.3d 623 (9% Cir. 1997). Judge Nelson's accurate assessment
of a Ford claim are prescient, cor It describes the exacs sitnation of Robert Coe’s case,
i his Ford claims were considared 2 "second” petition under 28 U.5.C, §2234:

The law as it existed prior 1o the [passage of the Antiterrozism]

Act gave state prisnners the oppormunity 1o prasent all their federal
claims in federal ccurt, Lhey could lose the opportunity if they
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neglected wo include 2 claimina firs: Detition, However, 'old’ §2744(b)
Jlowed the consideration of surcessive pricions containing ‘new
grounds” if the ‘ends of justice’ would be served. This OPPOITLIILY Was
climinared by the 1996 zendments to §2244,

As we aeted in our priot opition, a petitioner could come te
federal court with 2 ‘procedurally defaulted claim if the petitianer can
show cause for the procedural default and actual prejudice asa result
of the alleged violations of federal law.” S0F.3d at 1305. A showing of
camse required the peitioner to demonstrate the existence of an
objective factor exvernal o the defense which hampered eHorts 1o
camply wita the procedural rule. Jd., (citing Murray o, Carrier, 477
LS. 47% 488, 106 5.Cx. 2639, 2645, 91 L.EA2d 397 (1936]). The lack of
ripeness of # claim of incompetence 1o be excouied wonld appear o be a
classic cuse of an extemal impediment to the presentation of ihe clairn.

Thus, oa April 23, 1996, 2 claim involving lack of competency
1o be executed could be considered in a successive petition filed in
federal court. On April 24, 1996, crd since, under the clear terms of
§2244, such ¢laims simply cannot be considered by any federal court,
in spite of the fact <hzt there was £o earlier opportunity 1o do 0.

Martinez-Villareal v, Stawart, 118 F.2d a1 635 (Nelson, J., speciaily eoncurring).
Tudge Nelson's observatians - while made in the context of suspension of the wir
of habeas corpus — aze fully applicable sere, for they coufirm that application of the |
AEDPA wonld have retroactive effect on Robert Cee unc-iar Hanpesetd. Rﬂbert.C.ne,
theccfore, bas ampie ‘cause” for any failure to raise his claim earlier: e dlaim
sincply didn’t exist earlier, as the Tennesses Supreme Cours itself hae held

And, on the merits of his claim, Robert Coe has established his prima facie
entidement to zeliet, as ae has prasented substantial evidencs of his incempetence

to be exscited, denial of full and fair process in the state courts of Tennessee, and
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entitlerment to an evidentiary hearing, frer which he would be entitled to relief.
$ee Memorandum Of Law Ou Appedl Ot Transfer Of Fabeas Petition, pp. 2443.
Therefore, 28 U.5.C. §2244 simply does oot apply.
V.
28 17.5.C. §2244 IS INAPPLICABLE BECAUSE
APBLYING 7T TO DENY TABEAS REVIEW WOULD
VIOLATE DUE PROCESS AND 5USPEND THE
WRIT OF HABEAS CQRPTJS

Fiziully, as expleined in the accompanying Memoranoum Of Law, 28 U5.C.
§2244 canaot be applied to deny habeas curpus relief, because the application of
§2244 to Robert Coe’s Ford claims vio.ate due process, Tt would be 3 primay
violatien of dus prozess for Robert Coetc be entitled o rely upon both Article [I1
[esirictions on jurisdiction precluding the raising of nonripe claims and
Fed R.CivP. 11's proaibicion upon prasentation of factually unsupporied claims,
only to be denied rolicf because years agn he failec 1 raiss a noa-ipe ¢laim 10 2
petition at a time when the claim did not cise, This is fordamentally anfair,

Similar'y, for the reasors stated by Judge Nelson in Martinez-Yillareal, 118
F.3d €28, 635 (5° Cir. 1997)(z0acurring opinior) and Tudge Briscoe in ﬂw:xu..
Gibson, 162 F.3d 600, €04 (o™ Cir. 1998) Briscoe, ]., dissenting}, §2244 cannot

apply because it would imper missibly suspend the writ of haheas corpus.
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