TN THE UNTITED $TATES COURT OF APPEALS

FOR THE STXTH CIRCUIT

ROBERT GLEN COE )

)

Petitioner-Appellant }

} No.

v. } .
EXECUTION DATE:

RICKY BELL, Warder, } MARCH 23, 2000

Y LU0 AM

Respondent-Appeller

)

VOTION FOR STAY OF EXECUTION

STATE OF TENY
ATTORNEY GENERAL

MAR 2y 2009

SRIMING LSTIon D

James 11. Walker

A01 Woodland Street
Naghville, Termessee 37206
(615)254-0202

Henry A. Martin
Federal Public Defer.cer
hiddle District of Tennesses

Paul . Bottel
Aceistant Federal Public Defender

Kelley Heory
Assistant Faderal Public Defender

Oice of the Federal Public Defencer
10 Broadway, Suite 200

Nashviils, Tennesses 37203

{615) 736-5047

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/032000/staymot.htm[11/18/2010 2:18:18 PM]



INTRODUCTION

Robert Coe is a severs'y mentily ill man, who has been diagnosed with
wmerous psychiatric disorders, institutio nalized for mental illness, and treated with
. dozens of psychiatric medicat:ons over the years. He seeks to nave the federal
sourts review his newly-ripe Eighth Amendment clairns that he is incompetent 1o
se executed under Ford v. Wainwright, «77 1.5. 359 (1386). He faces losing federal
seview of his serious clalms if now restrictiuns on habeas review are interpreted a8
~arring his ¢laims - even though ke cauld not have raised them earlier,

Wizther his newly-ripe clalms of inccmpat:ﬁcy to be executed under Fora
v, Wainwright, 477 1.5, 399 (1986) may be first ra’sed in a "second in rime” federal
habeas perition [s an issue which neither the Supreme Court nor this Court nas
resojved, 20d a thorny issue whics has divided the judges of the lewer federal
courts. This case alsc prasects unresolved guestions whether Ford claims are
properly raised vade- 28 US.C. §1i41 (3« opposed ta §2254); whether rhe
AEDPA’s gatekeeping provisions 28 U.S.C. §2244) imposc impermissible
retroactive effects upon his Ford claims; whether applicaticn of §2244 s
unconstitucicrnal as applied to Ford claims; and whether the Zi:‘.ighth Amendment
itself or §2241 provide residual bases for federal jurisdiction over Ford claims.

Resalurion of these issues is eritical £ot orly to the disposition of this case, but also
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for all fature Ford claims 1o carne before this Court,

In addition, Rubert Coe's case presents a first petition for relief, and ho is
entitled to a stay for the District Court to rule on the merits of his perition.
Lonchar v, Thoroas, 517 11.5. 314 (1994).

This Coun should grant a stay of exceation to tesolve the complex recurring
issucs presented here, and afterwards to remand the case to the Disrrict Court for
full =onsideration of Robert Coe's Ford claims 1n accordance with this Court's
conclusians about these questions.

JURISDICIION
This Court has jurisdiction to emer a sty of exceution pursuant be 28 U.S.C,

§1651 aad 2251,

L.
STATEMENT OF FACTS RELEVANT TO PETITIONER’S
CONSTITUTIONAL CLAIMS

Petitioner Robert Coe has souaght to rzise ie the federz] courts claims taat he
it not competear to be executed under the Eighth Amendmrent and Ford @
Wainwright, 477 U5, 399 (1986), He has exhausted his claim of incompetency to
be executed in the state courts of Tennessee, having presented evidence of his

incompetency to the Tennessee courts, and having appealed his case 10 the

Tennessee Supreme Court.
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During state court proceedings, he established et only his histary of mental
illz.ess, but provided testimony to a reasonable degree ol medical cerrainty that. n:
is not comperent 1o be executed, Robert Coe suffers fzom lmultiple severe mensal
diseases, He has beer diagnosed as prychotic, sachiﬁophrenic, schizoid, possihly
retarded, and ir. need of iong-term psychiartic care. He has suffered hallucinations,
and delusions, and has tried to conmit suicide on numercus occasions, He heass
voices mambling. It is beyond dispute that he has suffers brain damage which affects
hit zognitive functioning,

Recently, Dr. William Kenper, MD,, nas concuded that Rabert soffers
dissociative identity disorder (DIG) which renders himn incompetent to be executad.
The combination of stress from the Lnperding execation and Rooert's mental
itlnesses will causc ciasociation and reader him iacompetent. Similarly, D, James
Merikangas, M.T0_, on the faculty of Yaie University Medica' School, has diagnosed
Robert asz schizophrenic who is iccomperent to be exceuted. Rebert believes that
after an execution, he will a0 1w live with his wife and child. He does not

usderstand what iy means w die. In sum, Robert Coe’s claims of incompetency to

be executed under Forg are substaptial
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A STAY Is WARRANTED |
BECAUSE OF THE SUBSTANTIAL ISSULS PRESENTED
AND ROBERT COI'S ENTITLEMENT TO HABEAS REVIEW
QF HIS FORLD CLATMS

Despite the substantia’ nature of his Ford claims, Roberr Coe risks being
axecuted because the state conends that his newly-ripe Ford claums cannot b2 heard
on federal habeas review, Ar application of new 28 U.5.C. §2244 10 sreciude his
claims a5 a "second” petition - even though they were oot ripe unu. after ac
compleled his initial hubeas review of his conviction anc sentence —would create
a grave n'ustice,

This Court, aowever, and the Urited States Supreme Court have yer
consider the applicarior. of §2244 1 Fora claims under the circumstances presented
here, v1z, wnether presentation of a newly-nips claim in a2 secoad-in-time petition
corstitutes a "first” cr "second" patition for purposes of federal habeas review and
287J.5.C. §2244, As the Tnited States District Couvrt has noted: "The Smth Cirewit
has not ruled og the issue presently before this court as to whether a habeas corpus
application that clearly follows in tine the fling of one or mere previcus habeas
petstions and raises for the first time o Fgrd zlaim should be deerned a *second or

successive’ application.” Mar. 18, 2000 Memorandum, p. 10. Neither has the

Supreme Court: "ln Stewart v, Mariines-Villareal, (523 US. 637 (1998)] the

d
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Supreme Conurt left open the precise questior. befors this court today. . . ." District

Court Mar. 18, 2000 Memorandym, p, 12,

Nevertheless, as-the District Court has noted, there is no meaningful
distinction berween Marticer.Villarazl and Robert Coe's case, which weighs iz
favor of his recciving review of his Ford claims, ‘ust a5 in Marrinez-Villareal:

There appears to be no true distinction between the factual contexs of

Martigez Villarcal and this case. As the Supreme Court readi'y

acknowladged, where 1 peritioner raises 2 Ford claim in his original

petition, the c.aim would not have besn ripe for review 20d most
likely would heve been dismissed as premature. See Martizez-Villareal -

523 115, ar 644-643; Vaa Tran, 6 §.W.3d ar 257 Thus, the mete fact

that a peritioner fails to raise his Sord claim in his initial petition

should not be disoesitive.

Distrier Court Mar. 18, 2000 Memeoerandum, p. 13,5.18

However, this Court has yet to resolve nat only that issue, bur other issues
prasented by this case, waich are jurisdictionally and substantively complex. Still
unresolved is whether Pord clsims may be presanted under 28 U.S,C. §2241 a3
challenges to the execution of sentence, as upposed to challenges o the spaviction
ar sentence countenanced by 28 \J.8.C. §2254, As of yet, [N]o court has yet held
that §2241 gives ary federal coust authusity to hear a Ford claim.” District Court

Mar. 18, 2000 Memorandum, p. 14. Nevertheless, the District Court has concluded

that "A court could hold for the first time, s Petitioner usges, that 2 caallenge to
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one's compeieavy Lo be executed is achalenge so the manner in which the seatence -
is being executed and, thus, §224. is ax appropriate jurisdicrional basis for that
clzim. A court could a'so decide that, in the event that Pettioner is barred from
bringing this claim due to the requirements of §2244{k), §2241 would be an
approprinte jurisdictional basis. But the court that must make either of these
determinaticns must be the appellate court, nottais court.” District Court Mar. 18,
2000 Memorandum, po, 13-16.

Also unresolved is the quastion whether application of new 28 U.8.C, §2244
to Ford claims impcses impernissible ret-oactive effecis upon a petitioner raising
a Ford claim in a secondin-time petition, and whethar barring a claim under §2244
constitutes a violation of due process, or results in an unconstitutional suspension
of the writ of habeas corpus,

As Robert Coe has demonstracca ic his accompanying memorandum of law,
he is indeed entitled to review of his Ford clams, and the matter should be
remanded to the Diviric Cour for the consideration of his petition. These istuss
are nol oaly significant because Robert Coe's liie depends upon their resolution,
but they are significant hecause, left unresolved, the lower courts in this cirenit lack
necessary guicance for resolving these often-recurring issues in capital cases.

Accordingly, a stay should issue to allow celiberative consideration of these

f
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substantial, complex issues. Alierwards, this Court should remand the case to the
District Court for full consideration of Rosert Coe’s Ford claims on the merits. See
eg, Martinez-Villarea] v Stewart, 118 F.3d 425 (9™ Cir. 1597)(granting stay of
execution ;o cozwsider application of Antiterrorism Act’s provisions to Ford claims).
IIL
ASTAY IS WARRANTED BECAUSE THIS IS AFIRST
REQUEST FOR TIABEAS CORPUS RELIEF

The rited States Supreme Coust has made clear that when considering an
initial petinon for writ of habeas corpus, the United States District Court must
issue 2 stay of executicn if necessary to allow considerarion of the p2tirion en the
merls:

[Wihen a district court i faced with a request for a stay 1n a first

federal habeas case: If the district court cannot dismiss the petition on

the merir; hefore the scheduled exequmion, it is nhligated to addvess the

merits and must fine a stay to prevent the rase from beroming moot,
Lonchar v. Thomas, 517 U.S. 314, 320, 116 S.Cr. 1293, 1297 (1995)(emphasis
supplied). Compace Parsfoot v, Estelle, 463 TS, 8RO, 103 S.Cr. 3383 {1983)(on
appeal of first habezs petition, where petitioner has obtained certificate of probable

cause v appeal, priitioner entidsd ¢ review of merits of pediion: w allow

consideration of merits of appeal, court of appeals should grant stay to orevent case

from kecoming mect).
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It 15 clear that a Ford claim in Tenﬁessee anly becomes ripe once execution
becomes imminent, "In ~¢nnessee, execution is imminent only when a prisoner
sentenced to death nas unsuccessfully pursued all state and federa. remudics for
testing the validity and correctness of the prisoner’s conviction and sentence
and this Couvrt bas set an sxecetion date ... . Yan Tran v, State, 6 5.W.3d 257, 267
(Tenn. 1959). mmwﬂm 523 U.S. 637, 118 5.C1, 1618
(1998)(Fard claim properly dismissed as premarure unuil initial federal ha,beas
procesdings conduded); Herrerav, Colligs, 506 U 8. 390, 113 8.Cr, ¥53 (1583) (issue
of sanity propedy presented as execurion approaches). Therefore, as Robert Coekas
emphasized, his petition is a firse petiticn, and he is ectitled to a stey of execution
pending the vesolution of his petition on the merits by the Districz Court,

That Robert Coe's presert petition is z first petition is fully consistent with
the holdings of the United Statcs Supreme Court and other lower courts: Sfewart
v._Maginez-Villareal, 523 L.S. 537, 118 5.Ct. 1618 {1958){allowing lirigation of
Ford claim oace it became ripe); Fond v, Wainwrighe 477 U.8, 399, 106 §.Ct, 2595
(1986} {addressing on merits claim of incompetency to be executed raised for firs:
time in habeas after resolution in federal habeas of claimrs relating 10 conviction and
sentence); Polard v Stewary, 41 F.Supp.2d 1037 {D.Ariz. 1999){fcllowing initial

litigztinn of habeas petitinn challeaging ronviction and sentenee, District Court
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recogmnized thet the petiioner was exsitled to habeas review of his Ford ddaim ir a
separate pesiticn under the Supreme Court’s Martinez-Villavez) exczpuon to
"successive” petitinns).

Thus, because Robert Coe’s Ford claims are a first petition for writ of habeas
corpus, Lonchar mandates 2 stay of 2xecution: "If the district court cannot dismiss
the petition on the merits before the scheduled execurion, it is obligated to address
the merits and must B53ue @ stay to brevent the tase from becoming moot.” Lonchar v,
Ihomas, 517 U3, at 320, 116 5.Ct. ar 1297 (emphasis supplied).

Indeed, when faced with a n2wly-ripe Ford claim which the federal caurts
haveyet to address fully en the merits, 1 stay i3 required. Asthz Ninth Circuir has
rzeognized in eimilar cirrumetarces, once a Ford claim becomes ripe and relief is
reguested in federal court, it 15 a first petition for relied, and Lonchar mandates 4
stay. In the case of Horice Kelly, the court stated:

Keily's claim of prasent incomperence 1o be executed nacamea ripe and

exhausted only in 1798. Under Stewar: v, Martimez- Villaveal, 1S,

_,11B5.Ct. 1818, 110 L.Ed.2¢ 849 (1998), Kclly's presentationof the

Ford claim 1o the districy court is a fist petition . . . and under
Lonchar, Kelly ‘s therefors entitled to a stay. . ..

Calderon v. United Stajvs District Court, 163 F,3d 539, 536 (5* Cix. 1998). In facr,
onece 2 petitioner raiscs his Ford claim for the fizst time in federal court: " A delay in

. .. execution is inevitanie” to cllow federal coasideration of such claims on initial

4
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tabeas review. Id. See also Poland v Stewagt, Nos. CLV-90-1822-PHX-SPK, CIV 98-
1891-PHX-SPK {D.Ariz Oct. 26, 1998)(n:der granting stay cf execution w0 alow
merits consideratior: of Ford ciair.s which fell uader Mastinez- Viliareal exception
1o successive petitions: citing Lonzchar for proposit:on that district court 1s chbligated
to address merits of first petition and must issue ¢ stay ta prevent the case from
becoming moot){Attached as Exhibit 2 to District Court Motioa For Stay df
Execution), motionie vacais stay denied Stewart v, Polapd, 525 U 8. 938, 119 5.C.
393 (1993,
CONCLUSION

WHFREEORE, this Court saould grant a stay of execution, order further
briefing as necessary, conclude thet Kobert Coe’s claims are not barred by 28 fJ.S-C.
§1244, and remand the case ta the District Court for proper consideration v. the

merits of his Ford claims.
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