UNITED STATES DISTRICT COURT
FOR THE MIDDLE DRISTRICT OF 'TENNESSEER
HABHVILLE DIVISION

ROBERY GLEN COE,

Patitioner,
Casa HNo. 3:92-0180

v. Senior Judgoe Nixon

RICKY BELL, Wardex,

Raspondent.

RESPCHSE TC PETITIOHERSS MOTION 0 ALTER CR AMEND

Fatiticner has asked this Court, by way of Fed.R.Civ.P. 5%2(e)
notign, to reverse its declsion about the scope of its jurisdiction
swer the instant federal habeas corpus proceeding. He presents no
new authority to support his metien, simply referring to his
previcusly reljected argumerts in his Statement of Batitioner TIn
support of this Court's Jurisdietlen Over Catitioner's Initial
Habeas Petition and his Supplemental Memorandum In Support of
Further Proceedings on Initial Habeas Petition.
. Motions to alter or amend a judgment may be granted if there
is a clear ecror of law, nﬁwly dis=averas evidence, an intervening
change in controliing law ox, to prevent manifest injustice.
GENEGRP, Inc. v. Ameriean Intarnational Underwriters, 178 F.i3d 804,
834 {6 Circuit 1595). Nane of the arguments advanced by

pstitioner, iacludiag hle most recent attempt to repackage his
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claim concerning the constitutionalitcy of elsctrocution, satisfy

these criteria.

This Court’'s refusal to allow amendment of the original habeas
perition at this point in the proceedings was, and remains, cnrrecﬁ
in evéfy raspact. At the time thisg Couaxt refusesd teo allow
petitfoner t» amepnd his habeas <orpus petitien ta add a clsim
challenging the constitutionality of electroccurion, describing it
as friveleows, United States Supreme Court precedent, as well as
existing United Scates Circult Tourt precedent throughout the
naticn, were uniform in uwphalding the cﬂnlstituticnality of
alectrocution as a method of axeeution. That situation has not
changed, notwithstanding the recent developmenta in #rpan v. Moorse,
2000 WL 63707 (U.S., [Fla.)) and In HRe Tarver, 2000 WL 1286907
{U.5.). Thera ias simply no authority for this Court to engage ln
the sert of the "tea leaf reading” petiticoner regquests. Absent a
decisicn by the United Btates Supkeme Court finding elestrocution
wnoonstitutional and ragquiring such a2 decision to be applied
‘retroactively, there is no basis for petitioner to seak, much lass
be granted, reliaf. See 28 U.5.C. §2244 (&) (2) (R} Teague v. Lane,
489 U.S5. 28B, 2W0#, 109 5.Ct. 1060, 1074, 103 L.Ed.2d 334 {135%) .
Consequently, petitioner’s lament that "he nmay find hima=lE. .

without a ferum in which to litigate this elaim,” rings hollow.!

'gmapondent would again remind thia Court that pEtiti?nE: alected, on 28
September 1599, lathal injection as che methed for nis aracution. See Tenn. Tode
Ann. 540-23-1141c].
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Based upon the foragoing, petitioner’s motion te alter and

amend this Court’s 14 January 2000 order should be denied.

Raspectfully submitted,

MTCHARL E., MOQRE
Solicltor General

bl R ot _

GLEMN R. PRIDEN

Sanlor Coonsel

Criminal Juatice Divigion
425 Fifth RAvenue MNorth
Washville, Tennessss 37243
815/741=-3487

R.P.R. Bo. 15333

CRRTITICATE OF SERVICE
I hereby certify that a true and exact copy of the foregoing
has been forwarded, wia firat-class U.S. Mail, postage pre-paid, to
Hanry A. Magbin and Paul Bottel, Fedsral Publie Defender’'s Qffice,
810 Broadway, Suite 200, Mashvilles, Tennessee 37230 and James Holt
Walker, Bsquire, 601 Woopdland Street, Nashville, Tennesses 37206 oh

) )
this the 7 day of February, 2000.

bl K.

* GLENN R. PRUCEM
Senior Counsesl

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/02102k/motalter.ntm[11/18/2010 3:01:17 PM]



	tncourts.gov
	http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/02102k/motalter.htm


