IN THE CRIMINAL COT/RT OF TENNESSEE
FOR THE THIRTIETH JUDICIAL DISTRICT

AT MEMPHIS, TENNESSEE
DIVISION I
)
ROEBERT GLEN COE, }
Petitioner, )
) Ni.: B-73811
¥s. )
3 Death Penalty
STATE OF TENNESSEE, )
Respondent. )

FINDINGS OF FACT AND CONCLUSIONS DF LAW ON PETITION TO DECLARE
ROBERT GLEN COE MENTALLY INCOMPETENT TO BE EXECUTED

This maiter comes before this Court on a PREITTION TO PRAMEIT EXBCUTION UNDER
CoOMMOUN Law, FORD v. WAINWRIGHT, 177 11.8. 399 (1986) AND THE TENNESSEE CONSTITUTION,
filed by Petitioner, Rabert (¥len Coe. Tetitioner cited all applicable law, including eammaon law,
the Sixth, Eaghth, aod Fourtesnth Amendments to the United Stales Cuonstitation, Ford v.
Wainwright, 477 U.S. 396 {1986}, and Article [ §§ 6,8, 5, 13,15, 16, 17,20 & 32 of the

Tennesses Congtitution as authenty for filing his petition.

BACKGROUND

Petitioner was convicted of first-degres murder, aggravated rape, and aggravated
Yidnaping in the Criminal Courl of Sheiby County oo February 28, 1981, He was sentenced to
death on the murdes charge, and to lifs imprizonment on the remaining charges. The Tennessee
Supreme Court affirmed the convictinn and sentenca, State v, Coe, 655 8. W. 21 %03 (Tenn.
19833, and the United States Supreme Court denied centioraci. Coe v. Tengessee, 464 U.S. 1063
(1984}

Petitioner fited three petitions for post-eonviction relicl, and twa petitions for habeus
corpus relief. Ultimately, both Petilioner’ s conviction and seotance were uphcld.

e Tho L1 E AN sl Dremrtime s e B Mevcmammae inaiad o sadar bhaldi;as that thae
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Petitioner had exhausted the standard three-tier appeals process, and set an execiiion dale of

March 23, 2000 for the Petitionay. The Coort also held that the time was ripe for Patitioner to

challenpe his present mental competenay o b executsd, and remppded the issoe to this Court,
where the Petitioner Wwas ofiginally tried and sentenced, in aceordance with the procedures to
determine present mental compsiency 1o be executed adopted by the Supreme Court in Yan Tman
«. State, 6 §.W.3d 257 (1999). Sex Coev, Staig, §.CTNO, M1999-013130-SC-DPE-PD, Dec.
15, 1599,

The Petitioner Tiled a Petition te Prohibit Executian Under Common Law, Fogd ¥,
Wainwighi, 477 U.S. 399 (1984) and the Teonessee Constimtion on December 29, 1999, In his
Petition, Petitioner alleged that in light of his present mental inconmpetency it wauld he
uncongtitutional to carry out his death sentence. The Petition alleged that over the past 25 years,
Pelitioner has been found to be insane and incompetent, and Hsied severul of the various
diagnoses the Petitioner has been given by mumerons mental health professionals. The Petition
also alleged that Petitioner bay been treated with a plethora of anti-pgychotic, anti-seizme, anti-
anxicty, and entidepressent medications. The Prtition further alleged that Petitioner cumrently
suffers from debilitating mepta! illness, and that the stress of his upcoming cxecution date will
only serve to sxacerbate his mental illness and merease his nsychatic symptoms. Attached to the
Petition wa the affidavil of Dr. William Ketmer, M., o his afftdavit, Dr. Kenncr apined that
Petitioner was not competent to be executad.

Finding that Petitioner hail met the required threshold showing that his competency to be
executed wes genuinely in issue, in accardance with Vam Tran, this Court issued an order
granting in past and denying in part the ahave teferenced petition. In jts order, filed January 3,
2000, this Court granted Petitiener’s request that this Court hold a heating to determine the
present mental competency of Petitioner to he executed. The gvidentiary hearing bogan on

Yanuary 24, 2000, and lasted mntil Jannary 28, 2000,
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BASIE FUOR RELIELE

Fetitionrer asks that this €ourt find him presently mentally incompetent Lo be executed
and in suppart f this request asserts the fllvwing:
Petitioner does nat mest the copnitive test set forth in Yan 1van v, State, and is

therefore incumpetent (o be sxccuted and in guppoart of this woutd show that

2

Petitioner has a history of mental iliness, incompetence and insamity, awd that at

presept, Petitioner is cxhibiting signs of mental {neompetence.

CONCLUSIONS OF LAW

Beforc Van Trap, Tennesses did not have any siatutery or common law procedure for
litigating the issue uf present competency to he executed. Yap Tran, b 3.W.3d mt 260. The
procednres governing the determination of whether 2 prisoner ia presently mentally competent o
e executed were adopted and st forth by the Tennessee Supreme Court in Vaa Jran v. State.
Usnder the law of Tannesser, a prisoner is not coynpetent to be executed if the prisener lacks the
meatal capacity to understand the fact of the impending execution and the reeson for it. This
standard is called the “cognitive test.™ Yan Tran, 6 8.W.3d at 266, Petitoner now asks this Court
to find that he iz presently mentally incompetent 1o be executed.

At the outset, this Court notes that at the eompetenty hearing, the prisoncr is presumed to
be ompetent lo by executed. Id., a1 270; citing Ford v, Weinwright, 477 U5, 100, at 426
(1986); State v, Haris, 789 P.2d 60, &1 67 (Wash. 1990). To prevail, the [risemer must OVErSeIne
the presumplion of competency by a preponderance of the evidence. Van 1ram, 6 SWidat27l.
Furthermere, atthough likely hased on expert medical and menial health testimeny, the nltimate
guestion as to whether the prisoner i competent tr e exveuted is a question of fact. 1d., citing

Ford. 477 U8, et 412, This Court will now discuss the cvidepue presented to it in Petitioner’s
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eompetency haaring in accordanee with the siandards delineated in Yan Trag.

This Court first heard testimemy frong Dr. James R, Menkangas, M. Dr. Merikangas
was appointed by this Court 1o svaluate the Petitioner at Petitioner’s request. Dr. Merikangas
had an cxtensive and impressive curriculum vitse, and wax arcepled by this Court s ao expert in
the fields ol newrology, neuropeychiatry, and psychiatry. This Court found him to he both 4

competent and credible witness.!

O direct examination, Dr, Merikangas festified that he had utilized the past mental

' ‘The Court notes that [y, Merikangas® credibility was somewhat diminished by soma
statements made during cross examination that bletently contradicted thoss slicited on direct, as

wall 2s 2 showing by Ir. Merikampas of bias and wawillingness to cooporate with State's atomasy
DI OIS,

wealth tecords of Petitioner in his assessment of Petilioner. in addition, Dr. Metikangas
performed a physical examination of Petitiuner, had magnatic resonance imaging (MRI) tests as
we]| as positron emission mogram (a FET scam} run on Petitioner,” had talked to Petitioner’s
sigters, and had given Petitioner an oral intervicw.  From these various physical tests, Dir.
Merikangas detmrmined that Petitioner has comgenital brain damege, maldevelopment, and
probably some acquired hraln damuge.’ From his oral intervicw of Petitioner, Dr. Merikengas
opined thet Petifioner has delnsions and ballucinations, as well as disorders of moverent. He
further opined thal Petitioner's peculigrities of thinking were sympromatic of schizophrenia, and
teatified that hig dingnesis of Petitioner was that he was a chronic paranoid schizophrenic,” and
that this schizophrenia cuuses Petitioner tn b incompetent ta be execyted.

Tn support of his diagnesis of chronic parenoid achizophrenia, Dr. Menkangas testified
that the fact that Petitioner has elected 10 stay in his cell in the jml where he is housed, rather than
to he part of the prison population was one factor he considered. Dr. Merikangay lestified that he
also considercd Petitioner’s prison records dating from 1981 ta the time of the hearing which
docwment “wild episofes where he [Pefitioncr] will wind up on one medication or anather.”
Some other eontribuling factors in Dr. Merikanges® diagnosis were Petitionar’s nientine

addicon, as well as the amount of cottee he drinks, and hns pariphilia, e.g. tendency ta
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masturbate in public.! When questioned us 1o whether he folt the Petitioner was malingering, Dr.
Merikangas indicated that he felt Petitioner was not. v, Merikangas further opined that if
Petitioner was lucid for a time, or was in 2 period of remission from his schizophrema, given the
impending stregs of an execution, Pelitinner would dissociate to such a point that he would be
incompetent to he executed under Tennasses law.”

When questioned shout Petitionet’s other expert witness, De. William Keomer, and his

dingnosis that Petitioner suffers from Disseciative Tdentity Disorder (DID), Dr. Merikangas

* Dr. Merikarygas testified that while the MRI scan showed ubnormaliting in the structure
af Patitioner’ s brain, Petitioner™s PEI scan was normal.

! Transenipt of the poceedings, Janoary 24, 2000, Vohme I, page 90, lings 5-11.
* 1d., at page 111, lines 1423,
* 4., at page 115, lines 1-20.

5 14, page 124, lincs 19-25,

westified that the diagnosis of DIT} was consistent with his diagnasis of sehizaphrenia’

1r. Merikangas was pext questioned ad to his opinton of the diagnoses of the State’s
Court appointed experts. 17r. Merikangas expressed contempt foor both of the State’ s exparts, amt
described their methods of evaluating Petitioner” along with their findings a5 invalid, nat
ctedible, and as “junk scicnce.”™  Dr. Merikangas also commented severzl times on the fact that
I3r, Martell spent only seven hours with Petitioner, an amount of Gme he felt insufficient to reach
(he diagnosis given by State’s experts,”’

When questioned by counsel as to whether Petitioncr was competent 10 be executed in
seeordance with the Van Trap standard, Dr. Merikangas® angwer was somewhat unresponsive.
Dr. Merikangas apprared to be playing sememtic games with the ward urderstanding. Or.
Merilcangas testifisd that Petitioner is awars that be is going to be exceuted, that Petitionsr claims
he i3 innocent of tae crime for which he has been convicted and sentenced to dis, and that
Petitioner claims he is being killed to conceal ﬂae identity of the real killer. However, due o

Petitioner' s unconventional belisfs about reincamation.” Dr. Merikanpas canchided that
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Petitioper doss nol fully understand the consequences of being, execoted.!? Dr. Merikangas went
on to explain that becanse Petitioner maintaing be is innacent of the crime, and that he is being
icilled to conceal the identity of the “real killer™, he abvicowsly does not understand the reason he
is being executed.” Dr. Merikangas further opined that as Petitioner’s execution draws near,

Petitioner will become even 223 competent than he is at present.

7 1d., at page 123, lines 14-18,
' This Couri notes, however, that In his report, Dr. Merikangas stares he relizd upon the

newtopsychological testing petformed by Dr. James § Walker, 2.0 10 reach his diapmosis, and
jremically, the testing done by Dr. Walker is almost identical ra the testing dene by Dr. Martell.

* 14, page 138, lines 14-17.

I This Conrt metes that it found Dr. Merikangas' contemnpt regarding the amount of time
apent with Petitioner by State's experts somewhat surprsing, in light of the fact that Dr.
Merikangas spent a total of only onc and one-half hours with Petitioner, a third of which was
enmprised of the physical sxamination of Petitioner.

' Petitioner epparently ascrihes ta the theories of writer/philosopber Edgar Cayce, in that
Peatitioner believes he will be reincamated afler his exgcution and return to earth.

7 This Court disagreas with Dr. Mcrikangas’ opinion that Prritioner’s beliefs in
reincarnation weee delusional. This Court takes judicial notice that mincamation, white not a
Chnstian helief, 13 a theory asenbed to by meny people besidey Potilionar.

" Transcript of the proceedings, Volume [, page 142, lines 8-25; page 163, tineg 1-8
5

{)n oroms cxamination, Trr, Merikangas 1estified he had scen Petitioner one tine for a total
of an, hour and & baif," that the sztua] nates of his interview composed anly ane page, and that in
fact he generally did not even take notes when interviewing a petient.”” Regarding his comments
abavt the tests administered to Patitioner by State’s experts, specifically that thay wers oot
recopnized as valid teats to determine malingering, Dr. Merikangas conceded that Dr. Richard
Ropess, the foramost expert in the United Statas on malingering, lists the very tasts used by the
Statc’s experts ns ohe of e methods 10 use to determine malingering. "

When questioncd about Petitioner's unusual belicf concemning reincarnalion as a basis for
his deterrination that Petitionar was inenmpetent to be execcuted, De. Menkangas testified that

thig beliet was not determinative of whether he was incompetent, but rather the fact that

[ et e e i A wahimanmheani e T e tha rasonn ha fraomed hind neammetEnt _|!
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Intersstingly encugh, Dr. Merikangas had previously testified that “you can be schizophrenic and
be comipetent, or you can be schizophrenic and be incompetent ™

Upon further questioning by the: State, Dr. Merikangas again stated that althaugh
Fesitioner told him that he did not commit the crine for which he was going 10 be executad,
Petitioncr is aware of his impending expcation, and that he was sentenced 1o die for the murder
of & young pirl. Finally, 3, Menkengas teatificd that he agrasd with the reports of Dr. Mariell,
Dir. Matthews, Dr. Auble, Dr. Walker, and [2r. Kenner that Patitioner realizes he was renfenced
tn diz for the murder of a young girl.”? At this point, the witness became somewhat
uncouperative with the Statc, cven refising 7o help State's counsel pronaunce a medical term

whan askcd for help by State’s counsal.!

¥ Trenscript of the proceedings, Valome 1T, page 182, lines 6-8.
15 Td., page 183, lines 14-23,
% [d., page 185, lines 5-25.

7 Thig Court notes here that D, Merikangas was the only doctor of six who ovaluated
Petitioner who ultimalely concluded he was  pareneid schizophrenic.

" 1d,, page 191, lines 1420,

* 1d., page 169, lines 24,
0 1d., page 201, lincs B-25; page 208, lines 1-6.
* 14, puge 221, lines 12-15.

Petitioner's counsel next examined D, William Kenner, M D.. Dr. Kenner aleo had en
extegsive and impressive curriculum vitas, and was accepted by this Court as an expert in
psychiatry. Dy. Kenner examined Petitioner on four separate eccasions. Dr. Kermer testified
that he reviewsd Petitioner's old medieal records, and wtilized the reparts of Dr. Malthews, Dr.
“artell, and Dr, Merikanpas in his ¢ valuation of Petitioner.

Dir. Kenner testified that on his first visit with Petitioner, which took place Decomber 22,

1999 he discovered that Petitioner sometimes “Josua time,”and further testificd that he found
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him to be ineompetent after 1his initial visit and dizgnosed him 2s a schizophrenic, ™

D¢, Kenner visited Petitioner a second time on January 10, 2000. At the conclusion of
this visit, T, Kenner testificd thet Pettioner was no longer manifesting psychotic symptoms, and
that he thought him competent o be executod

I3r. Kenner’s third visit toek ptoee Janoary 11, 2000, Dr. Kenner testified that on this
wisit, Petitioner did not remember the prm-'icru!; night’s visit, and thut he belizved this loss of
memory to b genuine. Th addition ta memary |oss, the Petitioner gave a history of his childhood
to Iir. Kenner wholly ineonsistent with any histors previously given. Dr. Kenner testified that
after he questionad Pelitinner about the desth penelty, he became agitated and asked to be taken
back to his cell. From this third intarviewy, Ir, Kepner began to think thot Petitioner suffered
from Dissociative [dentily Disorder, hereafter referred to s DID, and opined that he s not
competent to be excoutnd.

Dir. Kenner's fourth visit took place on January 12, 2000. At this time, Petitioner showed
Dy, Kenmer a leter b had recoived from anather prisoner, in which Pelitinner was threatensd
with badily harm. Petitioner told Dr, Keaner that he had received the letter the previous evening
befare De. Kemner had visited him * Dr. Kenner tesified that this letter was significant 1 his
finding of DIT} becayse the letter represented a threat to Petitioner’s physical inlegmity, causing

bim & groat deal of gtresy, und accordingly, Dr. Kenper feit the siress stirred hy the [atrer

2 14, page 298, lines 8-11; pape 299, lines 3-13.
? Td., page 302, linez 1-2.

* Transcript of the procesdings, Yolume 111, page 323, lines 17-18.
7

produced the period of separate identity exkihited by Pefilioner the previnus night” In addition
1o the diagnasis of DID, Dr. Kenner alse diagnased Petitioney as suffering fram generalized
anxiety disarder, schizoalfective disorder (hipolar type), paky substance abuse, learning disorder,

teading disorder, and schizoid personality disorder with antisacial features.
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Dr. Kenmer went on to testify that during this fourth visit, Petitioner described several
instances of having diffieulty with his memoey. Thig Court notes here that even in what Dr.
Kenner dnscribes as a dissociative perind, Petitinner way still able to talk knowledgeably ahout
his attermey Benry Martin, o federal public defender in Mashville whe is warking on some of
Petitioner's federal appenls, as well as attioreys Robert Hutten and Tim Walker, both of whom
represented Petitioner in the competency bearing *® When questioned if he felt Petitaner was
malingering, D, Kenner testified that he did not fecl that Petitioner was malingering. Dr.
Kenner further stated that the tests administerad (o the Petitioner by the Sate’s expert D,
Mariell, the MMPI-II in particular, were not sffective tnols 1 test malingering in death row
inmates.

When questioned about his diagnesis of DID and what effect it might have on Pelitioner’s
ability to nnderstand that he was gning to be cxecuted and the reasun for it, Dr. Kenner stated that
in a dissociated state, Petitioner would oot have the mental capacity to understand his upcammg
execution.®” Dr. Xenner further testified that with a reasonable degree of medical cextainty, he
felt that Petiticmer wouold not be competent to be executed because the upcoming stress of an
exceution date would cavse him 1o disgociate ™

{n cross examination, Dr. Kenner admitted that he felt the Petitioner was a manipulative
person, 50 much o that he had adviged Dr. Merikangas of the same.® Dr. Keaner also testified
that he was aware thal Petitioner had lied to numerous treating mertal health physicians in the
nast, apd had in fact bragged to people that he [Patitioner] could manipulate mental health

axperts to believe mything he wanied them to believe. However, Dr. Kenner mainteined thal he

Boid,, page 327, lines 3-6.

“ Transcriet of the proceedings, Volume [1, page 310, lines 8-17.
* Transeript of the proceedings, Vohmme IT1, page 341, lines 16-19.
Y Id., pape 344, lines 19-25; papge 345, linas 1.8,

® Id., page 350, lioes 1B-25.

x
. . ] iy g f D
Folt Thati8 ool o v Famiom and Ines i memmmry dnring hig interviews with him was gemune. Dr.
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Kennet went on to say ihat Patitioner has ap, underlying paychotic process ot soma kind, which
could be parnoid schizophrenia, and that when not under gress, he i3 Goppetent to be
executed.”! Dt Kenner admitted thet on hig fourth visit with Petitioner, he found him competent
to be executed in accordance with thi: Yan Tran standard, although he fclt he could dissociate in
the future, which would ender him incompetena.™

This Court, while certainly not an expert in the field of mental health disorders, has same
guestion ahout the diagnosis of IND. On eross examination, Dy, Kenoer stated that a person with
DD hag two identities, a primary and a secondary. The secondary iderrity is manifested when
the first \dentity is under stress, Of particular interegt to this Court was 1. Kenner’s explicil
sratement that “the secondary identity bas na awareness of the primary identity, any of the
primary identity’s past history, why he ig on death row, whal is abuout to happen to him, anvihing
like that.™" As cited above, during what Dr. Kmn-:r degeribed as g dissociative state for
Petitioner, ¢.g., the overtaking of Pelitioner™s primary identity by his secondary idertity,
Patitioner's “seeondary identity™ was wel] wwane of the names of his “primary ideatity’s”
attorneys, both those who repressnted hitn in federal court as well as the trial conrt enmmetency
proceedings, and was also eware that he had pending claims in federal court. This Court finds
that this is in direct contravention of Dr. Kenner's explanation of D10 and how it manifests
itself.

At the cloge of ['r. Kenner's testimony, counse] for the Petitinney rested, and the
proceedings were adjourned until the next day, when the $tate would hegin presentation of its

case,t When the hearing resumed the next moming, the State first called lay witness Sergeant

I, page 357, lincs 3-22.
* 1d., pape 261, lines 3-19.
7 1d.. page 382, hass 1-4.
4., page 160, lines 1224,

* This Court notes that befone resting ils case, Counsel for Petitiener alse introduced
testimony (n the form of twa lay witnesses, both spintaal counselars at River Bend Maxanium
Security Institution. Both lay witnesses testified thet Petitioner has exhibited some fomm of

meémory loss in their presence. For example, bath witnesses testified that Petitioner had 1eld
tharm he had wade a rom of cafee sanlv ia Mind it aald oo ire whan be cbarted to Arinl- 7 Tlhao
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Court will nat discuss their testimeny in great detxil, ss neither was able to render an opinion as
to whether Petitioner was competent in sceordanes with the standard set forth in Yag Tran.

G

Yames W. Hortom. It was at this point thet e Petitioner’s behavior hezame of significant interest
to this Court. This Court will first discuss Pelitionee's behavior before discussing the tewtimony
of the State’s lay witnesses.

From the first duy of ihe bearing, Petitioner atteraprted to disrupt the competency
proceedings. Petitioner made insulting and inappropriate statements to the Court. Tn addition,
Petitioner whistied and banged on chairs with his hands, making such noise that the Court was
forved ko find & chair somptised ovly of soft, rushy material for the Petitioner. The Petitionar
camplained pbowt the chair, and when the Court metructed the hailiffs to leave Petitioner in the
“soft chair,” Petitioncr stated to hic attoroeys, “Maks a note of that. When we appeal it. Take his
ass off that beneh,"™ Petifioner again addrossed the Court reparding the change of his chair,
stating to the Coust, *.. 1 know why be done it. Because I was using it like this. [simultancously
beating on his lawycr's chair, located beside kim] Tlow do you like that? Can you hear that,
Judge? Iust happen to have one here I can beat on. How's that, TudgeT

This disruptive bahavior reached a cliroax on the third day of the heanng. Upon entering
the epurtroom, the Petitioner tamed to the court gellery and stated, “T ain’t dping this to
distespect you ull,” but T ain*t staying hete no more. You can sither send me hack ar we’re just
going to have some problems now.™*

The Court allowed the first witness of the day, Seryrant Jumes W. Horton, a guard at
River Hend where Petitioner i3 housed, to take the stand. At this point, the Petitionar began to
seream g0 loudly that both altomeys for the Patitionar and the State were forced to stand directly
in feont nf the witness at the witness chair in order to questing him and to hear his responses.
P=titioner’s screaming consisted of ohseenities and fhreats directed af the Court, the cournt clerk,
the capital case law clerk, the State’s attorneys, the wimess, and the court reporter.

The Court makes special note here that although nbscene, Petitioner™s shouting was
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* Transcript of the proceedings, Volume I, page 55, line 20-21.
* 1d,, page 56, lines 5-%.

_ ¥ Proof was later cntered into the record in the form of testimony from Charlotie Stout
that this statement was directed at the victim’s mother, Charlotie Stowt. Transeript of the
procecdings, Volume 'V, page SR8 lines 14-22.

" Tramgeript of the proceedings, Volurne IV, page 479, lines 5-12.

10

conversational in that Petitioner respanded, albeit in an inappropriate and offensive mannet,
statements by the Court in both a logical and cuherent manner. His comments wers completely in
comtext with what was being said in the courtroom, Patitioner was aware of his simation, and of
what was going op around him enough 20 that he was &ven able to intetject his own Tesponsss to
questions of the witness asked by counsel before llie witness wus able to answer,

For example, whan Sergeant Horton was questioned as tn what his joh wes st River Bend,
the Petitioner intetjected, shouting, “He wasn’t a goddamn thing. He was a whon:""* The
Patitioner then invited the Court 10 get mad at him tor his antics.

As the Sergeant testified, Petitioner threatened him, even calling him by name at {imes.
For example, (he Petitioner stated, “Tost romember you got to be back at River Bend whore. You
won't have all these goddarnn peopic protecling your nss up there, bitch ™ Petitioncr also stated,
“(Yh, you're a lying dick sucking bitch, Elorton. And you remember, bitch, I’m going to be back
over there {at River Bend]. Don't betrying ‘m}hjdc, you punic. ™' Several ather threatening
staterments were made 1o Sergeant Linetrm over the course of his testimony by the Petitioner in
addilion Lo the two stetements cited above.

When the Conrt direted that the proceedings would continue in lipht of Petitioner’s
antics, Petilioner clevated his disruptive behavier, shauting to the courtroom, “Can you all hear
me, bitch'?™¥, then telling the Court, *Y ou’ll regret tringing me down hete you gaoddamn Judae
Tudy want to be.”™

At this point in the proceedings, Peiitioner, calling Attorney General Gilen Pruden by
name and addvessing Mr. Pruden’s status as an atomey for the State, began spitting on Mr.

Pruden, and Mr. Eric Dabhe, another attorney for the State. Due to the spitting, the State
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suggested, and the Court so ordered, that the Petitioner be gagged, in accordance with the United

" Id., page 4K35, Jines 2-10.
W Id., page 490, lines 17-20.

U 1d., page 581, lines 2-5. Tha Court notes that these are but two of a plathore of
statemnents and threaly made to Sergeant Horten by the Petitioner.

2 1d., page 492, lines 21-22,

9 1d., page 493, lines 9-10.

States Supremes Court case of [lingis v. Allen, 90 $.Ct 1057 (1970)* Because the Court felt
that the Petitioner should be present in the courtronm for his competency procecdings, the Courl
(et that gag restraints would be an appropriate measure, given the I'ctitioner’ s behaviar,

While making its ruling regarding the gag restraint, Petitioner interrupted the Court
shotting, “Gag coming up.™® The Petitioner further informed the Court that he would cogtinie
to “holler™ until the Court ordered the gag.” and that the gag would not stop him fram making
noise; that e would just hurn roul loud onee pagged ¥

Indeed, the Petitioner fived up to his promise. After being gugped with gauze, s
Batitioner found apd made evident to the Courd that he was s1i]] able and would continue to sliout
ani disrupt the hearing, stating, “Fuck you, kitch. You hear that whore. 1 can stilt holler,
bitch,™*and, “Think you can sttt me up. Fuck you, hiteh ™

Shortly after they were applied, Petitioner was able 1o remove his gauze restrungs, end
new pag restraints in the form of medical tﬂpE.WEr!: applied across the Petitioner's mouth, These
too proverd 10 be of little value in keeping the Petitioner quiet. 1t hecumne obvins to the Court
that the Petitioner would not calm his antics, as he had dismpted the prucesdings for over three
hours. At this poiot, the Courd deternvined that Petitioner had waived his right to be preseni in
the cowrtroom. A discission was held side bar where the Court indicated to all attorneys that
because Petitioner's behovior was so dismplive of the procesdings, 2 separate room with a closed

etreuit televigion wonld be provvided to Petitioner after the lunch hreak in which he could view
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the remainder of the competency procesdings, and it was so ordered ™ Petitioner addressed the

" The Court notes that Petitioner’s attomeys objected (0 gag restraints because they felt it
to be bath a health risk, and a detennination by this Court that Pelitioner’s behavior was willful.
The Court Marther potes that & paramedic applied the restraints, and was present in the colrtroom

at tha request of the Court, no more than five feet from the Petitioner, jn the event that Petitioner
required medical attention.

¥ 1d., page 511, ling 19

" 1d., page 513, lines 19-20,

* 14., page 513, lines 7-9.

* 1d., page 531, lincs 16-17.

" T4, page 545, lines 24-25,

' The Court notes hens that 1.y Nance, pns of Petitionsr’s sttorneys, was reyuired by

this Cnu_ﬂ 1o be preacut with Petitionar at all times in the room where Petitioner viswed the
proccoedings theough closed circuit television. In addition, this Court allowed Petitioner's

12

{owrt and its raling, stating, *..[ wor. You're going to send me out of hers, bitch. ¥ou're 2
woak mother fucker..."™

Refore he whs sent out of the conpoom, however, Petitloner made several statements in
addition to those cited above that were of particular intersst to thiz Court, in thar they suggest
Patitioner was cognizant of his sithation and his surronndings, what the purpose of the
competency herring was, who the Swte’s allomeys were, and their rolu in the hearing. Petilioner
also iltustrated that ke was familiar with the court process, the appeals process, and evan some
rules of evidence.

Fur example, addressing the Court, Petitionar stated, “You better send me hack t River
Bend._.I didn®t ask to comne here in the first place... You want to know if I'm crazy, you should
have asked me....”" md, “¥ ou know goddamn well you're going to tell them ain’t pothing wrong
with me so what the _.. you waiting for™* Petitioner also stated, *Old Judge Nixon iz going o
fuck your ass up punk, Everything yo say and do is going 1o get overluened. This is n waste
af__time and money hers__You just wanted 1o be on TV.™  Again referring to Judge Mixon,
Petitinner stated, “...You just going to let that federal judge overrule vour...ass. That'z all you're

lil:ling,"ﬁ and, “Hey, don't worry abot it Judps Nixon i3 gaing 1o evertim anything that punk
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says. And he knows if, too."™® Finally, apain in reference to the appeals pracess, Petitioner
stated, “Fuck vou, Judge Colton. ..you know the federal conrt’s going (0 over hon your ass.. no

matter what you rale...”™™ Petitioner then mada reference to the trial court judge who initialty

agttoroeys Jim Walker and Robert Hutrop to go back to the “closed girenit viewing room” to
confer with Mr. Nance and Petitioner after cach witness.

1 1d., page 363, lines 23-25,

% 1d., page 586, lines 13-17.

* 1d., page 587, lines 1-3.

* Id., page 568, lines 5-%. The Court notes that Petitioner was referring to Judge John T,
Nixon, Federal Judge, who has had much contact with Petitioner’s federal ¢laims, and who
1asusd an opinion ten days prior to the hegaoning of Petitioner's competency heanng, bolding that
Petitioner could pursue a “Ford"claim, challenping bath his compelzncy to be exected and the

adequacy of state procadures used to determing his competency to be cxeruted, in a separate
habeas corpus petition in the United States Distriet Court for the Middle Distrct of Tennessee.

* 1d., page 577, lines 14-16.
* 1d., puge 588, lines 19-21.
T Id, page 598, lines 14-19.

13

tried hix case, Judge WilliemWilliams, calling bim by name.™ Alsa of inlervst to this Clourt,
when Setgeant Horton was questioned ahoat whem and how medication 1s distobutad 1o inmates
at River Bend, Peiitioner shouted, #.. He can’t testify about what samcbody else saw. Da your
goddamm job, you fucking shit son of & bitch lawyer..."®

Again, although abscene, and ecriainly inappragriale in 4 courtraom suliing, what became
ohvicus to this Court was that Petitioner’s behavior was a deliberate atterapt to disrupt the
competency proceedings, Petiioner did not want to bi in the courtroom, and made concerted
efforts bx have himaelf removed.

Petitioner's attomey? asserl that this behaviur was not wiliful, but rather en involuntary
result of his mental defecis. This Court can not agree with this assertion. This Court realizes that
Petitioner certainly rmay have some personulity disorder, as attasted to by several of the mental
health experts. However, there was alao testimony from the doctnrs that a person could have 2

ceeWTe A o ad A'iimn nw mmiem manim darmames aed okl ke fAsseatont Ad atirana nf
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his actions.

This Court finds that Petitioner’s behavior was will(ul, and that he behaved in such a
Tashion fur no vther purposs than to disrupt the competency proceedings. Furtherrore, elthaugh
not dispositive of the issue af Pelitioner’s present mental cumpelency to be executed,
Petitioner's hehavior served as a strong indicator to this Cowrt thet Petitioner was cognizant of
the reason bz way in court znd what the purpose of the proccedings wes, and that he was aware of
the various people in the courtrowm and the role each servad in the proceedings. Again, while
Petitioner’s anties were usnpleas:nt, vile and disraptive, they did net appear to be involuntary
reactions. The Petitioner did not cngage in inceherent rambling. Ta the contrary, the Petitioner
made pointed and responsive remarks. The fact that this bebavior was oot beyond the
Petitinner's control was further made svident to this Coort when subsequent to hia reroval from
the courtroom, the behavior immediately ccased  This ineludes his removal 1o the holding rell
ditvetly adjacent to the courtroom Where his gag restraints were applicd, us well ns the separate

vewing reom. Indeed, vnee the Petitioner was removed to his separate viewing room, oo further

* Id., page 569, lines $-14.
# Id.. page 572 lined 13-15.

L4

putbursts from Petitioner were reported

Once: the proceedings rsuraed, the State called three more guards from River Bend to
testify. As with the Petitioner’s Iy witnesses, the testimony of the Siatc’s Loy witnesser will not
b discussad in grent detail. The gist of the lay witness testimony was that Petitionet was myt 2
behavior preblem in jeil. [ofact one guard stated he wished he had 2 hundred prisoners just like
him. BEach of the guard witnesses testified that they had never sven Petitioner in a dissociated
dtate. To the contrary, the witnesses testificd that Petitioner was friendty most of the time, and

was respopdive when grosted, sometimes calling the guerds by name. However, as with
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Petitioner's lay witnesses, nane of the State’s lay witnesses could render an epiruon as whether
Petitioner was campetent in accordance with the Vym Tran standard.

The next expert to be called was State’s expert 1. Daryl B. Matthews, MD,PhD.® Az
with the previous experts, Dr. Matthows had an extensive and impregsive curticulum vitac, and
was accepted by this Court as & cxpent in forensic psychiatry. This Cotrt found him fo be a
compatent and credibia witisss,

On dirsct examination, Dr. Matthews testified thas the componenis of his peychiatric
svaluation of Petitioner cansisted of a detailed psychiatric history, which inchuded inquiries about
many different life aress, and 1 mental status examination, which inclnded an aysessment of
Petitinger's current menta] fipctiening. In addition, Di. Matthews testified that he had
questioned Petitionsr extensively about his knowledge of his impending exeeution and the reasan
he wag to be executed. . Matthews stated that he had spemt a iotal of five bours with
Petitioner.™

Dir. Matthews testified dunng his examination, he leamed » graat deal ahout Petitioner,
and went into extensive detail with this Court shout his findinps. D7, Matthewe testified that
Petitioner pave him a personal bistory eongistent with that given ta ather mental health

professionals. Dr. Marthews testified that be noted the constant tremor Petitioner exhibited, and

* Befure calling Dr. Matthews, the State called Mrs. Charlottz Stoat to the stand and
Mz=. Stout read a letter purportedly written tu her by the Petitioner. This Court found that there
was cireimstantial svidence thal the letter was written by Petitioner. However, this Court felt
that the letter had little relevance to Petitioner’s competency, and the letter was not considered in
this Court’s determination of Petitioner’s compefency 1o be cxecuted.

' Transcript of the proceedings, Yolume V, page 716, lines 11.24.

15

he puinted this out to Petitioner, Petitioner told Dr. Matthews that he has nlways had the tremnrs,
that he does not like sitiing stitl, and that he fetls better when moving
Dir. Matthews westified that Petitioner told him he remains in his cedl moat of the time and

chopses Bol o ke excreise because ho fears the other inmates.® Dr, Matthews lestified that he
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talked with Petitioner a hit ghout this fiar, and that Petitioner explained that his fear of inmates
was due in Jarge part to Petitioner’s awareness of the repugnanee in which his offense is held by
other inmates. Dr. Matthews elao testified that Patitioner told him he is unhappy with hiy
lawwyers’ attempts to prove him crazy rather than tryiog to prave him innocent ™

Dr. Matthews testified that when yuestioned about his understanding of death, Petitioner
understood what the death of the body is. Petitioner tald Dr. Mathews that be believes that there
is 2 goul and that it poes somewhere. T Matthews forther testified that Petitiemer expressed his
balief in reincarnation to him in extensive detail, pud statsd that his views on reincamation are
those of Bdgar Cayee Petitioner stated to Dr Matthews that he did not “get” these views fram
Cayee, but that Cayce essentizlly echoed his views.*

In further referencs to his undcrstanding of death, Dr. Matthews testified that Petitioner
related that he had expressed an interest in organ donation, specifically, iis eychally, but that the
warden would not allaw him 1o da so. Dz Marthews textified that Petitioner stated to hitn that
he thought that once you die, you die, and the bady wes no longer of any use, so he was curicus
as to why the warden would not allow his eyes to he nsed ™

Dr. Marthews testified that when he questioned Petitioner about his execution, Pefitioner
told hint that he does belicve he will be executed. Dr. Maithews also testified that Petitioner tald
him that he was given a paper in which he waa asked to choose his methed of execution, aind that

he had chosen “the ngedls.” Petiioner further informed T, Matthows that his lawyers wers

8 1d., page 717, lines §-16.

1 1d., page 727, lines 3-6.

™ 14, page 730, lines 15-20.

% 1d., page 732, lines 5-25.

% Id., page 733, lines 1-9. Dr. Matthews explained thal Edgar Caycs is a famaus
Amperican praphet and foke healer who died in the nineteen fortics, and who has written scores of
boaks and sold millions of copies of said books.

* Id., page 734, lines 17-22.

16

andarz at him when ha chage a method. and that they [his lawyers] told him nof to sign ay papels.
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Dr. Matthews testified that Petitiorier was imitated by his lewyers’ instructions, and tated that he
was 2 grown man and could sign anything he wanted 10,

Dir. Matthews tegtified that when he questioned Petitioner about his competency hearing,
Petitioner stated that be understood that a hearing was oing ta be held oo the issue of his
campetency, and that he did pot want to go.®

Dr. Matthaws tostificd that Petitioner is aware that he is allegred 1o have killed a girl, but
that Petitioner monimized the serintsmess of the offcnse and stated that people pet rurdered all
the time. Dr. Matthews testified that when he asked Petitioner if he wis convicted or found
guilty of that mundar, he said he was nat, because in order to be found guilty, one must in, fact he
guilty, and he iz innacent. Dr. Matthews testified that he questioned him further on this 1ssue,
and asked bim if the judge said he was guilty. Petitioner told De. Maithews that the judge suid he
was guilty and that B was going to die, and that the reason was the murder, ™

Dr. Matthews testified that Petitioner further expressed his immosenee of the crime, stating
that the crime waa actually committed by o man named Dnaeld Gont, and that both he
[Petitioner] and the government have proaf thul he did not commit the crime. ™ Dir. Masthews
testified that Petitioner to)d himn that the withcsses against him changed their stories on the
witmess stand, that Dionald Gant had claw merks oo his face, apd that Donald Gant had been
arrested bofore for “messing around with kids." Petitioner frther stated to D, Matthews that his
confession was caerced.”

Drr. Matthews testifted that when he questioned Petitionez about what the effect of a
Bnding of incompetence would be, Petitioner told him that they pive you drugs 1o make you well,
and then they kall you.?

When Dr. Matthews finished testitying about the information he had recsived throuph his

® Td., page 735, lincs 9-21.
% 1d., page 735, lines 22-25.
" 1d., pags 736, lines 2-19.

" Td,, page 736, lines 20-24.

I TA wame TIT limae 1 10
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™ 1d., page 738, lines 14,

:nterview with Petitioner, he was osked by the State if he had reached any conclusions regarding
a diagnosis of Petitioner, Dr. Matthews testified that he diagnosed Petitioper as suffering frorm
pariphilia, not otherwise specified, ¢.§. exhibitionism, poly -substance dependunce in a controlled
environment, adjustment disarder with mixed anxicty and depressed moad, nicotine dependance,
malingering, possible netroleptic induced Parkinsobism, noncomphiance with medical treatment,
srisacial personality disorder, borderling persanality disorder, and schizotypal personality
dizorder.™

Tir. Matthews then tegtified as (o hew he had reached these various diagnoses. Dr.
Muatthews stated that the pacipbilia was well docurented throughout his medieal racords, and
jmdeed, the Petitioner had also expressed his tendency to mastarbare constantly.

Dy, Matthews siated that the adjustment disorder with mixed anxiety could be attnbuted
to Petitioner’s living conditions and the fact that he is facing execution,™

In regard to the diagnosis that the Petilionsr was malingering, Dr. Matthows teatified that
the diagnosis was based on the atessment of malingering made by countiess other professionals
in the past, on Priftionec’s own admission to Dr. Matthews that he had lied to mental health
eXperty in the past, on Petitioner’s performance an the vansus psychological tests adminiyiueed
by Dr. Martell and [, Walker, and on the fact that thers has been a highly variable and
incunsistent pattern of symplom presentation by Petitioner through the years. Dr. Matthews also
gtated that malingering is associated with anti-sotia) personalily divorder, another diagnosis given
Petitioner by Dr. Matthews ®

In regard to his diagnosis of anti-social personality diserder, Dr. Maithews testified that
some of the factors that contributed to this diegnosis were Petivoner's failure to sonfom to
sncial norms with respect to lawhul bebaviors, bis deceitfulness as indicated by repeated lying,
his irapulsivity or fallure 1o plon ahead, his irmitahility apd apgressiveness as documented in his

haospital records, his consistent irresponsibility before he was incarcerated, his Jack of remorse 83
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* 14, page 740, lines 6-23; page 741, lines 1-25; pape 742, lines 1225,
" 1d., page 747, lines 8-25.

™ Id., page 750, lines 1-25; page 751, lines 1-25; page 752, lines 1-25; page 753, lines 1-
25; page 754, lines 1-12.

18
indicated by eing inditferent to having hurt of mistreated another,” end the fact that Petitioner
has a fimg history of being diagnosed with anti-social personality disorder.™

Dr. Matthews 1estified thet he aleo disgnosed Petitioner with borderline personality
disorder. He nlsa tostified that the symptoms of borderline personality disorder and anti-social
personality disorder oftsa overlap. Dr. Matthews further testified the Petitioner’s disruptive
hehavior dizeussed by this Court above was fairly classic borderline behevior.™ Dr. Matthetvs
stated thet some of the other factors that cantributed to this diagnosis were 4 merked and
persisient unstable self-image, which is often vonfused with rauitiple personality disorder,
irnpulsivity, necurment suicidal behavior, affective instabilily duv 1o 2 marked reactivity of mood,
irritability or anxiety, inappropriste intense anger or diffienlty controlling anger, ani transient
siress related paranoid ideatinn or severe dissocietive symptame

When asked to commient on the Pefitinner’s outrst of the previous day, Dr. Matthews
testificd that he felt Petitioner was campletely in control of his behavior, evidenved hy the fact
that Petitioner was ahle 1o walk into the courtronm quietly, behave with reapect toward Mrs.
Stout, thep sit down and became phenormenally loud and sbnsive. Dr. Matthews further testified
that he found this hehavior remarkeble becguse of the extent ta which it was sccompanied by 2
complete cagnitive awarencas of what was going on, evidenced by s fact that Petitionar was
oble ta identify all the participants of his hearing, including people he had not seen n years. Dr.
Matthews testifiod that this cognitive awarcncss wag furtber evidenced by Petitieners
understanding of the appeals process.” Dr. Matthews commented that despite bis (nense display
of emation, it was nbvioos to him thet Petitioner retained a coprmand of the material amnd
understoad what was going on, and that this behavior was obvinusly motivated behavior in that
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Petitioner did not want to be at the heanng $o e medds 1 KDown.

When questioned about Dr. Mertikangas® diagnosis of parancid schzophrenia, Dr.

T 1d, page 755, lines 1418,
™ Transcript of the pmecedings, Volume VI, page 762, lines 19-20.
™ Id., page THD, linexs 4-17.

Id., page 772, lines 4-23; page 773, lines 1-23; page 774, lines 1-22.

Id., page 780, linges 1-23.

I

Id., page 781, lines 1-4,
19

Matthews testified that he thought it unlikely that Petitioner sulfered from schizephrenia® Dr.
Matthews testified that he reached this conclusion in part due to the lack of dacumentation of
delusional thoughts by defendant, as well a3 the fact that Dr. Herbert Mehzer, 2 loreennst expert
in the United States in the area of sehizophrenia, did oot find evidunce of schizephrenia in the
Petitianer.™

When guestioned about his opinion of Dr. Kenner's dingnosis of DID for Petitioner, Dr.
Marthews stated that he Felt it o he the Temotest and tiniest paasibility be could jmagine *

Finally, when questioned a5 to Petitioner's competency o be exe cuted, Dr Matthews
stated that he believed that Petitioniz understands he is poing to be executed and that he belicved
Petitioner understands the reason for it, and that he was therefore competent 10 be exeanted in
accordance with the standard set forth in Van Tran.

On ¢ross cxamination, [, Matthews testified that his practice was a forensic practice, not
4 peneral practice, that the Jast Gme he had trc;utcd 2 achizophrenic patient was 1990, and that he
had never reated anyane with DID.® Tt was further elicited from Dr. Matthews that he wan 2
skeqitic ahout the condition of DI in peneral® Dr. Matthews also testified that he had not
personally verified Petitioner"s sccaunt of his peraonsl history detailing the abuse he suffered at
the hands of his father. Dr. Matthews explained that he did not do this becanse fhe account
Petitioner gave hina was consistent with whet was repnrted in his medical histery.®

When questioned aboit his interview swith Petitioner, Dr. Marthews iestified that
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Petitionsr downplayed his menta) illness, but that this was consistent with malingering. .
Mautthaws further testiffed that he did not feel that anything Petitionsr had done was inconsistem

wilk malingsring.”

" .Id., page T8, lines 20-24.
" 1d., pags 790, lings 1-17.
" 1d., page 792, lines 1R-21.
% Id, pags 794, lines 1-2.

¥ 14, page 804, lines 18-23,
i 1d., page BOS, linea 2122
¥ 1d., page B10, Lines 1-8.

® 14., page B16, linez 23-25; page 817, lines 1-18.
n

Dir. Matthews testificd that he agreed with the propasition that if sameonc is malingenng,
this docs tiot prechude the exisiemee of physical, psychiatric symptoms ot brain damage.™

When questioned about the possibility that Petitionsr could become psychatic in the
futuce, Dr. Matthews stated that he did not forecloge that possibility, and that if it happened, it
cauld be the rasult of the develution of his borderline personality disorder, the remit of substance
abuse, or the resnlt uf faking *

When questioned by Petitioner’s counsel about 11, Merikangas® diagnosis of
schizophrenia, and why Dr. Mattheva had pot commented of any of the neurolagical signg that
D, Merikangas said were consistent with schizopbrenia, Dr. Matthews stated that he did not
comment becau thuge are almost no neuralngical signs incongistent with the diagnosis of
schizophrenia. Dr. Matthews further statcd thar sehizophrenia is not diagnosed neuralegically,
and a schizophrenic cowld hove almost ay meurological picture.”

Dr. Matthews was nol guestioned on cress examination ag to whether he felt that
Petitioner was compeient to be executed.

The Court next beard testimuny from Dr. Daniel A, Marell, PR D, Dir. Martell

also had an impresgive corriculumn vitas, and was sceepted by thus Court as an expert in
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pIycholgy.

Dr. Martel] testificd that he had obscrved, mterviewed and tested the Petitoner for
approximately nine and one-half hours, seven hours en Janvary 8, 2000, and an additinnel two
and one-half hours oo Janwary 9, 2000, Five hours of thia was spent observing Dr. Matthews'
forensic psycbletric inmterview of Petitivaes, In addition to examining Petitionsr, Dr. Mastel]
testified that he had teviewed many dociuments perteining to Petitioner, which included the
repords of the PMetitioner’s experts, reports from mental health doctors who had treared Petiioner
in the past, records of Petitioner*s personal history, and the transcripts from Petitioner’s 1996

habens carpus proceeding.

Om direet examination, Dr. Martell testified that he had administered a battery of

* 1d., page 817, lincs 19-25,
® 1d., page B20, lines 14-25; paga 821, line 1.
1 1d.. page 830, lincs &-14.

a1

perannality iests te petitioner, as well as conducted an oral intervicw, Dr. Martell stated that the
resulta of several of the personality tests were invalid and could not he interpreted. Dr. Martell
reparted that upon his examination of Petitivner, Petiicoer wes oriented 0 the world around
him, that he knew who he was, where he was, and Jmew the correct monih and your, although he
was unsure of the exact day of the menth. 13r. Murteli reported thet Petitioner was “superlicially
cooperative” throughout huth days of the exammination, although he later found hirm o be
malingering memtal ijlness.

Dr. Martell repuricd that Petitioner was 2 poor personal historian, elaiming tn Tr. Marteil
1o have 8 poor memery for significant facts and cvents in his life, including his criminel case.
For example, Pelitioner stated that ie had his name tattoced on his arm because he could nit.
remember it, and be also claimed ts have diffienlty rerembering hiz own birth date.

O the other hand, Dr. Martell reported that Petitioner was able to report in great detail

ather areas of his history, which included his abuse and that of his sigters at the hands of hus
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fathar, his extensive history of drup abuse, and various delails of his creminal case that he
belisvas show him to be innoecent.

Dir. Martzil noted the same coastant chythmic trerors in Petitioner's teet, logs end fingers
that the other doctors had noted.

Dir. Martel! reported that Petitioner's thonghts were expressed in a coherent, goal-directed
and logical fashion, although his thought content did appear paranoid at times. Dr. Martell
reported that Petitioner had denied vizual haltecinatjons to him, but had stated that he did
sometimes experience both auditory and olfactory halluginatinns.

In regard to his test resuls, Dr. Martell zaid the results indicated 1o him that Petitioner
was malingering mental illoess.  Pelitioner’s crous exuminution of Dr. Martell in large part
cuncentrated on the validity of the tests administered by Dr. Martell. In fact, Petitioner's eounsel
read aut loud to the Conrl several of the questions from the various testy, and commentad on
their absurdity as far as their relevance to & men in Petitioner’s situation, Dr. Marte]l did admit
0n cross examination that some of the questions designed to detect malingering on the vetions
tests Were inappropriate for a death cow inmate, but maintained that the tests were valid tools
generally accepted in the field of prychology o test for malingerng.  Dr. Martell alao
maintained that the Petitioner was exapperating his symptoms or malingering.

22

This Court notes that much ado was made over the validity of the tests adminiaterad by
Dr. Martell. Although far from dispositive as to Patitioner’s competence to be execnted, this
Court found 1hal the remita did have some relevance in the procesdings. Furthetmore, the
Petitioner' s own Court appainted expert, Dr. James Walker, hed administered almost the exact
same tests to Petitioner as had Dr. Martell, and Dr. Walker and Dr. Martell both tstified that
thess tests are widely used and genzrally accepted ag valid methods of testing in the
pavehalogical ficld, Therefore, this Court allowned the results to be entered into evidenes in
ascordance with Si Van Tran, MgDaniel v. C8X Transp, Inc., 255 5. W.2d 257 {Tem.

1997), and Tennessee Rules of Evidence 401 and 402, Additinnally, aa Dr. Manel] 2tated in his
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TG, UIE ULLULLALNG UCITIIELILEUUL O FCHIONGL 3 CRIIPCICIECY UL CADCULIULL 13 §- ICEA 1aaus, UL n
mental health jssua, and the ultimats question hefors this Conrt 33 not whethee Patitioner is
malingering mental illness, but ruther, does Petitioner have the mental capacity 1o understand the
fact of his impending ¢xecution and the I'!:HHIJI-I for it.
Ini regard to Petitioner's capacity to undecstzad the fact of his impending execution, Dr.
Mariell reporied that Petitioner did understand that “they are golng tn kill me." Dr. Martell
reportad that Petitioner had iaformed him that the warden of River Bend had approsched him and
asked him to choose the method of his exsartion, and that he had chosen lethal injection.
Fetitioner further refated to Dr. Martell that he had been offered Valium to sedate him prior ta his
execntion, but that he had refised or plannad o refuse. Inregard to the refusa) of Valiom, Dr.
Martell reported thet Petitioper told him, *7 thick there might be o God, aud I've got enopgh to
deal with with him, without being drink on Valium ™
In ragard tn the reason for his tropending exeention, Dr. Martell reported that Petiftoner
was able 1o state that he bad been sentenced to die for the murder of a young gifl, although he
couldn’t remember her name, and stated he was not guilty of her murder. T, Manel] farther
teparted that Fetitioner stated he had been arrcated for mundes, but claitmed he kad given a false
confession, and attributed the crime te a man narmed Donald Gant. Petitioner further cited
several picces of evidence to Dr. Martell that he felt proved his innocence. Dr. Marte]l also
referanced the fuct thet Petitioner is somewhat displeased with his lawyer’s efforts 10 prove him
crazy, rather than innocent.
Dir. Martall’s final evaluation of Petitioner was that he is 2 manipulative and psvchopathic
23
individual, ot that there wes na cvidence that he was psychotic at the time of bis cvaluation. L.
Martoll further opined that Petitioner was compatent to be executed In accordance with the Van
Tian standard.
At the cunclusion of 13r. Martell’s testimony, the state rested its case. In rebuttal,
Petitioner called Dir. John Proert, M.D., who was oo attending physician at River Bend from 1994

to 1997. This Court found Dr. Pruett to he n competent and credible witness.
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D, Pructt testified that in his Ume at River Bend, he Rad ocCcASION 10 62 FRUonSr once
every two to three mopths. On direct examination, Dr. Proett teatified, that DI was a
legitirnately recopnized mental disnnler, but thet he had enly secn one case of it. He firther
testified that the change in Petitioner’s behavior witnessed by Dr. Kenner eould be consistent
with DID. However, when guestion=d about the many disgnnzes given Patitioner, Dz, Prustt
stated that while Petitioner’s symptoms were congistent with the plethora of diagnoses,
Petitioner’s symptoms were alse congistent with malingering.

On cross examination, D1, Pruett teshified thal schizophremia eould not be diagnesed by
the oheervation of brain structure alons, and that he moat likely would not diagnose Petitioner
with DID. Dr. Pructt did not render an opinion as to Petitioner’s present meatal competency Lo
be excouted,

Petitioncr next called Dr. James Walker, whose report of his examination with Petitiener
was relerred to several imes duning the testimony of the other doctora. D Walker is n licensed
nzuropsychologist, and this Cown also found him ta be a competent and credible witness.

Cr. Walker tesrified that he examined the Petitioner on Decernber 23 and 24 of 1955, D
Whalker stated that during his examination of Petitioner, he administered almuost the exact hattery
of teats to Pelitioner that [y, Manell administered, ag well as conducied a two to three hour
InteTview,

Dr. Walker reported that Potitioner had given him an agcount nf his childbord and the
abusc he sufferad at the hunds of his father consistent to that given ta othet mental health
professionals, Petitiomer also reported his histary of drue abuse to Or. Walker. Dr. Walker
reparted thet Petitioner’s mental health records since 1996 reflect no clear indications of
psychotic thinking or hebavior, altheugh the records do indicate consivent complaints of
insomuia, anxiety, and urges to masturbate constantly. Dr. Welker reprmed thet Petitjoner bas

24

heen written up innumerable tmea for public masturbation.  In addition, Dr. Walker roported
that Petitioney”s prison records reflect an increase in complaints ef anxiety and insomnia in the

two weeks prior to his planned execution datc of Oetober 1999, although mental henlth workars
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at the prison noted that Potitioner emntinned to axhibit logical and caherent thought ond clear
speech.

Dr. Welker reported the following observations about Petitioner’s behavior during his
cxaminstion of him: He was alert and oriented to self, year, season, month, weekday, locating
and situation, but not date. He was markedly anxious, and psychomeotor ngitation was svident.
Spezch was flusnt, and speech content reflected no dehwions or ohseagions. He did report
upusual sdeas, sueh as a belief in reipramation. e used every opportunity during the interview
to ataty his immocence of the comea far which he had been coovicted, and to deseribe low he had
been unfairly treated by the justice sygtem.

Regarding the results of his testing of Petitioner, although Dr, Walker's results wers
gimilar to Dr. Marlell*s resulis, [r. Walker iestified that he did mot fie] thet Petitioner was
malingering, a3 malingering required some purpose or gosl, and be could not deteet any
motivation of Petitioner to escape exccution. Dy, Walker further staled that be did not helieve
Potitioner to be mulingetiog becausge Petitioner demied any peychosiz, took every opportunity to
nuld himzelf up, nd he felt Paetitioner's behavior to be comgistent with all menbsl heaith
professionals.

When questioned about the varions disgnosee given to Petitioner by the mental health
experis in the present hearing, Dr. Walker stated that all of tha diaghoses were reasonabie,
although he would not disgnose him ss having DID. Dr. Walker testified that the Petitioner is
not paychotie, but that sehizatypal, antisocial, and nareissistic personality features were present.
Dr. Walker further teslificd that Petitioner’s tendeacy 1o lic eould best be explawned by a
dizgnasis of pseudelogica fantastica, 2 conditipn that gocs alang with Borderline Personality
Disorder, but which is not found 14 schizophrenics.

When questioned as to whether be felt Petitioner was competent to be executed in
accordance with the Van Trpg standard, D, Walker stated that he pould not reach a conelusion
an this, a3 competency to be exccuted was not his arce of expertise. However, on eross
examination, Nr. Walker did adrit that in hig report he states that Petitioner is aware that his

25
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rxechion is pending. Dr. Walker finther raported thar Petitionsy demonmratad a working
knowledge af the legal ayetemm. including the roloz of the judgx, bix attomeys, "and 5o feth.” In
addition, Dir. Walker repartcd thar Petitioner reteine memaries of hin trial and lega) procesdings
since his frial, and can explain muny or most of tho 155ucs invalved. Furlher, Pettiener iz aware
that he has been accused of a crime, apd hat the death ponalty has been impuosed for that crimm.
Io 2urn, according 13 Dr. Walker's report. Petition=r lins 1 basic voderstanding of his current
sitnation and the capacity to act in his best Inverests if he choosor to do s,

When yuostinoned abowt Dr. Keouer's asssrhion that Petitioner’ s mentail state would
detericrate as his caccution dare approaches, De. Walker testified ther he had gqueat aned
Fetitinner clogely abou the futare, gobig into unpleasant detail about his mpending execution m
an cffort o beat Pelitivnce’ s wleranes for imagioamg the details of his sxecutinn, Dr. Watler
testificd that he could elick no concern, o Patitionerts part thal he might deeriorate, nor could
Oir. Walkar observe ang deferioration in rosmone: to his questicne. Fioally, Dr. Walker tosufled
that o peyohetie deterinramdon is nor likely, but that il coyld not he definitively ruled gut.

Although ha did uet teetify in cowt, Lir. Herbert Meltze: sutwnittvd 1o this Court a report
at hig cveluation of Fotidoner, conducted em Diecember 25 1999, Dp, Melizer iz naychiatrist ar
the Fsychiatric Hospira] ae Vanderbitt. whisc stodiss center around rehizophrenia. Do Meltxer
wat gaferred o deveral titnes throaghout The coutse of the hearing, and all the medicul cxpers
apmke of ir Meltzer with great respect.

In Ik, Mulbeer's report, he indicated thet e utibzed the mental health records of
Petitjuner dated 15731881, verbal communication with, Dr Watker, a4 well as Dir. Walker'a
wiztten wepott, and the rezults of his oral intervicw with Poetitiuner, Dr. ticltzer did oot take motes.
durlng hiz infervieo,

Dr. Meitzer reported that Petitioner’s chicf enmplaint ta him was, "' know you urc hate to
find pur if ['en crazy a0 they can exacuie fpe. T spn not orpzy.”

Lor. Meltzer reported that he abservod the same constant wemnms as had the other doctors,
but that Prtitiones was able 1o listen 1o hiy que.ﬁnn:s eod make rerpofgive comments, fome of
which weorc inappropriate, but most of which weore fo the poind. He further ceporecd that
FPeritioner rxhibted no dicorganization of apearh, nor any hirare delusions. To the Cantrary, 1r
Multzer reported that considering the Prtitiongr's level of education and intelligence. he wms
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remarkably Jucid about bis inner feelings and prederences,

171, Meltzer tToporicd that Petitioner is aware that be 15 [uciog imminem execurion fnr the
crimea nf which he was capvictad  He (orther repeotted that Foetitioner Jocy understand the pabue
ol {the erimes for which he was cuvnvivted, does nat admit re guilt, belisves he canmar abitain
clemency or n new trial, and prefors to die rather than to live as be <urmantly lives.

I, Meltzer reporicd that Petitivuer did oot ow ceast]y mear the crirerla for sehlzophrenis,
and instead diagnosed Petitioner ag suffering from generalized ansicty disovdes, mild dementia o

unknrwn stiology, enmpulsive masturharlon, and possitly bordedine persopality disorder.

COMNUCLUSION

It appesrs to this Cour, thart Petitionsr iy sulferlng from somao sort of persomaliny dTzorder,
az allexiosl tu lay the wnwjmity of the mental bealth cecaminste. However, the witumate gquestion of
whether the Petitionar is compeient 1o be axacuted is 8 quesrion of face. 3ag fpap. B %W 3d at
271.ciing Eood. 477 1.5, at 412 (“the ullimate decidion will turp on the finding of o =ngle
fart 'y It appears to this Courr thae the singles fact mass relevant W the determination of
Prtitioner’' e ermpetency 42 be ececuted i5 the answer to the quantion of whether Petitionsr lacks
the wental capacity o understand the {act of his impending execution aad the reason for it

A noted in Man Tran, the burden of proof 1s an the Petitioper to poove his ineompeteuce
ta bie cxecutsd by a preponderance of the svidence. This Counrt finds that Potitioner has failed to
gvercome the prosumption of competcosy by a8 preponderince of the ovidence. In reaching its
decision regarding Potitioner’s present mental compateney to e exeswted, this Court has taken,
lee consideration the testumony vl the courl sppoloted experts for both the Petidoner and che
Siate, the lay withicss tostinwony, the behavior of the Petiberess Jogingg these plocceilinges, apsl the
reports Gl the musnial health ceperts subnidad o this Qoo who did noe teadfy.

Thivughout ol the tostimony given, one tact has becn coneatant;, hat Potitiosecr ocalioes e
im facing execulion, and that he koowa i iz becausa he hos bean conviesd of murdering & lintle
girl. Although he maipteins hir innocopes, it hes born made guite sloar o thiz Cowrl that
Paritloner undermands thm he “was found puoiley of the momder apd waa gepreneed o die.
Fuwthermore, oven o bight of thie moyeiad of mental health diagnaoses given Fettioner, the fact thar
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Tetitioner knows he is fzcing excowtion for the murder of 2 young girl was reporied by each and
every mental health cxpert. In light of this fact, this Court has mo choice bus to find thet
Petitinner is competent 10 be cxceuted, in accordance with the standand sat forth in Van [ran.
Accardingly, this Court hereby finds that Petilicner is presently mentally competent to be
executad. It is therefore ORDERED, ADJUDGED AND DECREED that Petitioner’s
PETITION TQ PROHIBIT EXECUTION LINDER COMMON LAW, PORD ¥, WAINWRIGHT, 477 1.4, 199

{1586} AND THE TENNESSEE CONSTITUTION is hereby DENTED,

Entered thi day of 2004,

Colton, Tudpe
Divigion I
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