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On 14 January 2000, this Court entered an ardser and memerandum
denying petiticner’s Statemsnt apd Motions to Amend and to Comaider
Unresglved Claims in-ludan therein, finding that ics 4urisdiction
Over petitioner’s habeas carpus petition is limited to e#acuLing
the appellﬁte mandata. Bzcausc of this findlng, the Caurt aleo
dismissed petiticner’s Motison tuo Dizquaiify (batch Attorney Genoral
Paul ©. Summers and his Cffice! zs kelng moot,

Notwithstanding the faet that this Court found its
jurisdiction was limited to executing the apnellate mandatea, it
went on to find that petitioner "may file a Ford claim, challenging
both his coempetency to be execuled and tha adequacy of stale
Procedures used to determine his competency to be exacuted, in z

separidte habeas corpus petition with this Court pursuant te 24
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7.9.C. Sectisn 2241, and in the alternative pursuant Le 28 F.3.C.
g9254.,% Memorandum {Dec. 458) at 1. Rospondent submits that the
portlons of thia Courts ordar and memorandum portaining o bringing
a Ford claim ir thig Court, under either 28 U.5.0, 2241 ar Sectidan
2254, cocpelse an advisory opinion and should be stricken.
II. ARGUMENT

Article III federal courts cannot render advisory opinions.
Golden . Zwickler, 334 U.3, 103, 138, 8% S8.Ct. 956, 9289, ZIi°
L.Ed.2d 113 (16888): United Fublic Werkers ol Amerlca fC.I.00) v,
Miteshell, 330 U.S. 753, H9, B E.{L. 555, 564, 91 L.Ed. 754 [(1947).
ZThe exercise of judicial powsr under Art. II1 of the Copstitution
depends on the existence cf a <ase ar cantxaversy.” Fraisesr v.
Nemkirk, 422 U.S5, 395, 431, 93 3.Ct. 2330, %334, 43 1.Ed.24. 272
(1914). Federal gourts nave neither the powar to render adviaory
opinions nor decide guestiona that cannot affest the rights of
litigants in the case pefare them. North Carelina v. Rice, 404 .
0.8, 244, 246, 92 5.Ct. 402, 404, 30 L.Fd.2c 1413 (1871'. Concrete
legal issues, presented in actugl cases, not ebstraclions, are
raecuired. Golder, 394 U.3. at 10E. The <‘udgment musl reesolve
real, substantial controversies “‘*“admitt‘rng of specific reliel
through a dscres of a conclusive charactey, as distinguished from
an opinior advising what the law would ba upon a hypathe-iozl state

ot facts.” ¥ Preigser, 422 1.5. 401,

altrough petitioner sought te amend his haheas carpus petition
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ro include a Ford claim, rhia Court'as findirg that it had no
jurisdiction to sermit such an amendment canclusively resglved that
issus. Whether or not petltlonar might ke able to bring 2 Foard
elaim in & separa£3 habaas corpus acktion and, if aa, in what wvanuea,
ware not matters thias “anrt needsd to sddress, nor gnould address
in resolving the issue of whether or not to alleow petiticnar to
raise a Ford =laim by amendmenl.

The Tenncsasa Stpreme Couft has held that “execution 1is
imminent oCly Wwhen a prisoner zernterced to desth haa unadocessfully
pursusg all stale and federal remadies for testing the validity and
cerrectness of the prizonsr's capviction and sentence and [the
Tennéssee Suprema Court] has sel an sxecution date upon motion of
Lhe State Attorney General.,® Vaa Tran V. crats, £ 5.W.3d 257, 287
{yPenn, 1950} femphasls 1o wriginal). TIn Van Tran, the Tennsiaee
Suprame Court also zet out the state procadures Zor raizing and
litigating 3 Ford clalm. van Tran, & 3.W.35 at onA=T4d.

batitioner’s immdnsnt execution date was set by the Tennsssee
Suprems Court for 23 March 2700, in an srder entered 15 Dacenber
1995 {(copy attached!. That same crdar teld that petiticmer had
rejsed the issue of his competency to be cxecuted and relecred the
matter to the Shelky County Criminal Court for further proceedings

consistent with thne apinian in Van Tran. Thease state compeLency
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proceedings have not bean completed.’ Until the state gompetoncy
procesdings are complatad, Lt remains puzely speculative wnether or
net petlticner will even have a Ford claim to litigate im fedezal
COourt.
IIXI. CONCLDEION
pased upon the Toregeing and pursuant o fed. R. Ciwv. F.

58{e}, respondent reguests that thls rourt alter/amend itz order

and memorandum sntered 14 January 2000, as followa:

1. frder —— delata the last senlancs.
2. Mamo randar:
A, Page 2, Delete the last sentence oz the

in-roductory ~emarks wnick inzediately precede
Smctian . Background.
B. Section TIT. Discussion;
. all »nf subsection D., ™ iod !
cleims,” pagea 20-42,
b. The last sentence in subsectlon T., “Mofion to

Risqualily M_mw d Uffice of the

Bttorpey Geperal,” page 42,
c. Beptiopn IV. Conclusion: the last =mentence of

the Lirst paragraph.

The cexpetencty hearing ia set to pegin at 1:30 p.m., Mohday. 24 Januoary
2000, im tha Shelby County Criminal Court. The crimital couri'a declsion may

than be appealed direstly to the Tennessce Supreme Court. Jes VAL Tian, 8 5.W.3d
at 2.
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Respactfully submitted,

MICEAZL E. MDO3E
Scliclitor Gencral

GLENK %, PRUDEN

Jerlor Counsel

Criminal Justice Diwvision
425 Fifth Avenues Nerth
Hashville, Tennesamms 37243
6153/741-3487

B.F.R. Ng., 153333

CERTIFICATE OF BERVICE

I hereby certify that a {rue and egact cary af the foregoing
has been forwarded wis: filrsi-ulass U.5. Mail, aostage prapaid, to
Henry A. Martin and Pavl Bottei, Tederal Public Defender’s Dffice,
81D Broadway, Suite 200, Nashville, Tennesase 31203 and czmes Holt

Walker, Esquire, €0l Wocdland Street, Nashville, Tcnnessee 37206 on

thie the é&!iﬁday of Janusry, 2000.

GTL.ENY R. PRULEN
Sanior Counsel
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