IN TEE TRMITED STATES DISTRICT COUERET
FOR THE MIDDLE DIBTRICT OF TEMHESSEE
MASHVILLE DIVISION

ROBERT SLEN COE,
Batitcionar,

.

Ho. 3:92=0180
{Sonlor Judga Nixon)

BICKY BELL, Warden,

L S ey Wy T}

Respondent

Ot 14 January 2000, Respondert filed a mo=ien Iequasting thal
thie Court release Srute's Exhb:it 54, tapad confassion by
patitioner, to che Shalby County Criminal Ceyrt. Said exhibit was

part ot tke original trial zecapd which thia Court srdered
trarsferraz from tha custady of bng Shelby County Crimipal Court to

its custedy for uae in Chig nabeas corpus prococdirg. By way of

affidavit. attached to the 14 danuary 2000 motien, undersigned

ztunsel informed This Court =ha- tranafer of State’s Exhibit 84 to

Nick Owensz, eiwridence sustodlan for the Shelby County Crimipal

Court; on Tusaday 18 darnuary 20040, was ReCessaty in ozder to ensure
the axhibitras  awvaj lability al petiticner’s competancy hearing

kefore thar Court om 24 Jznuary 2004.

Due ta the above Lime canstraints, a copy of Bespondent's 14
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Jnnﬁary 2000 motion was promptly deliversad to this Caurt'=
Courtroom Deputy, Mary Conner, by the Court Clerk's Office. Me
Conner subseguently informed respondert Chat petitione=r’s counsel

stated that he Intenced te file a rezponse te tha mation.

Within three hours of zeapondent filing his motion te relamss
Jtate’s Exhibit 84 an 14 Januaxy 2008, this Court entersd ita

mensrandul, and order conciudlng that its jurisdietiar over this

habegns corpus proceeding *is limited to executing Lhe appallate

mandate, "t Nevertholegs, an 1H Jaruary 2000, whenp Mr. {wens

attempted recaive uatody of State's Exhibit 64 he was Lnformed

that raspandent's cotlon o releass said exhibilt had not been ruled
upan oy the Ccourt. Upon cheekinyg with the Cleck’s DIifice,
respondent was informed Lhat no grder releasing State’s Exhibkit €4

would be fortheoming besavse of rhe 1%-day response cime allowad,

but not mandated ts ke chasryad by the Court, under M.D.Tenn. L.R.

a(b) {3 .

hs rewspondent hna=n monsiabently beld and this Court’s 14

Janvary order confirms, this Court’s ranaining jurdsdictian is

perely ministertal Ln nature, Bespondent's moalion reguesting

release of State’s Zxhibit 64 nsks th's Courl t¢ do mothing mcre

than perform a propsr ministerial act. It iz beyonc comprebensisnn

how this reguesl can be sear as adverzarial ir regard te the new-

concluded  hzbeaw TPIpUs Oroceeding, rsguiring & respopae

'This Geurtfa gemorandur nd Broer aleo addvepsen aches igsues which aye not
YRTIALY Lo Che rogqueared relcose of Stare's avhim L &4

g
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{preavmabkly in sppositisnt from petitioner. It is inpossible ne
les how petitioner woulé suffer any harm, much less irreparahle
harm, frem the Court promptly ordering the rolaase of Atate’s

Exhibit €4. However, it ecannst be paid Wwith abaalute cartaincy

that respendent will rat,

M.D.Tenn. L_R. §{k}{3) allows the Court to aet 0L A mation
Prier to expiratien of she 10-day reeponse period. Such action in

the inatant same would certainly not be an abuss of this Court's

discreticon, in light of the pending ccmpetency for wxecutien

hearing sat for 24 dJanuary 2000 ig <helby County Criminml Couars.
Waitirg Lke permitted 1f-days Zor a rosponze would preclyde

critical ewidepnes from being available for tha Stitg trial courtrs

consideratieon within the timeframe mandated ky rhe Tenpeasee

Sapreme Court, HMorecver, regpondent would note that, wnder

H.T.Tenn. L.R. T(g){5), even the Clerk is permitted te sign sceh an
ordar as is contemplated by respondent’s mobion and that M.D.Tenn.

L.E. 14 requires the deatructisn af evidence not wWithdrawn within

30 days gf fingl Judgoent.,

Baged upon the foregoing, respondent asks this Court to

recarsider lts decision nat Lo Eelease State's Exhibir 64 to zhe

cegtedy of the Shelby County Criminal Cours pendirg the £iling or

@ response by petitioner and order said extlbit’s impediate re’'ez=ss

83 requested in vesponZent's L4 Janoary 2000 motian, Respondant
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asks that roleigse af State’s Exhibit £4 he so ordered on or befora
3:00 p.m., C.8.7., 19 danuary 24004,

Regpectfully submitzed,

MICHAEL E. MOORE
Solicitor General

GLENY B. PRUDEN

Rasistant Attorney General
425 FiZth Rvenue, North
Mashvilie, Tennaszoe 37745
4elst 741-3487

B.PF.R. Mo, LR333

SERTLIFICATE GF SERVICE

I hereby vertify that Croe ano GXact sopies of 1he
foragolng hova bean fozwarded by hand-delivery, teo Henry A. Martin,
Federal Puklic Defepder's Offica, B10 Broadway, suite 200,
Nashville, TN 37203 and to James Holt Waiker, E8y., 801 Woedland
Streat., Hashvillg, Tannaaszee 37206 on thix =je ff?i‘ may of
Jankary, Z040.

GLENN R. PRUDTW
Asmistant Attorney Genaral
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