IN THE UNITED S5TATES DISTRICT COURT FOR,
THE MIRDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION

ROBERT GLEN CCF, 1
Peritione, ]
1

Y. 1 No 3520180
‘1
RICKY BELL, ]
Respandent. ]

‘ORDER

Curretly pending before the Court is Petitioner's Statement & Support of This Court’s
lurisdiction Qwer Petitiones”s Tnitial Habeas Petition in which Petitioner naks this Court to: (1)
uidtess unresolved claims in his original habeas corpun petition concerning the efeet of Brady
vicletions on his capital sentencing hearing und the constitutionallty of the reasonable doubt
instructions given it the sentencing phase of s trial; (2) meconsidar its denial of & prior motion to
include & claim challenging the constitutionality of elsctrocution and 1o permit much an amendment
at this Lime; and (3} permit amendment of the ofiginal habeas petition to include a cleim raising
the issue of Petitioner's present incompetency 10 be executed under Ford v, Wainfight, 477 U.S.
359 (1984). (Do, No. 434.) In addition, Potitioner hus filed a Motion to Disqualtfy Attorney
Creneral Paul G. Summiers and the Office of the Antomey Genarsl. (Doc. No. 435)

In accordance with the reasoning set farth in the contemperaneausly entered
Memorandum, the Court herelry DENIES Petilioner's Statement and the Motions t0 Amend and
tu'Cmuidw Unresolved Claims included thersin. Accordingly, the Court hereby DISMISSES
P'l.;titimer"s Mution to Disqualify as MOOT. However, the Court FINDS that Petitioner may file
a Porg claim, chellenging both his competenty to be eoecuted and the adequacy of state

procedures used to determing his competancy to be exeduted, in 8 separate hahess sorpus petiton
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with this Court pursunnt to 28 1J.5.C. § 224], and in the slternative, pursoant 16 28 U.5.C,

§ 2284,
It is w0 ORDERED, V“\
Entered this the day

JOHN 1. NIXON
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT FOR
THE MIDDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION

RORERT GLEN COE, ]
Fetitiooar, }
]

v ] No 3520130
]
RICKY BELL, ]
Respondert, ]

"MEMOBEANDTM

Currently pending before the Court is Petidoner's Statement in Sopport of This Court™s
Juripdietion Qver Patitioner's Initie] Habaay Petition in which Patitioner wske this Court te: (1)
address unresolved ¢laima in lus ongna habeps corpus petition cemeoming the ¢ifect of Brady
vioietions on his capital sentencing bearing and the constitytinnality of the rensonable doubt
instructions given at the semencing phase of his trigl, (2) reconsider its denial of a prior matian 1o
inchide a claim chalenging the constitutionality of slectrocution end to permit such & amendment
at this fime, and (1) permit smendment of the original habeas petition to include o claim raising
the issue of Petitioner’s present incompetency to be axecuted under Ford v, Wainsiahs, 477 U.5.
195 (1985). (Doc. No. 434 Inaddition, Petitionsr bas fled & Motion to Disqualify Attomey
General Paul G Summers and the Office of the Attomey Generad. (Dot No. 4363 The State has
responded to Petiticner’' s Statement, {Doc. No. 438), and Modion to Disquality, (Doc. Na. 445).

Upon consideration of the record in this case and the parties’ arguments, the Court
voncludes that its jurisdiction over Patitioner’s habeas carpus petition is limitzd 1o executing the
l[;pellate mandste, For the reasons discussad below, the Court denies Petitioner's Stateowat and
the Motions to Amend and to Consider Unreaalved Claims included therein, Consequently, the

Court disrisses Petitioner™s Motion to Dinqualify as moot. However, the Court finds that
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Court dismisses Patitioner’s Motion to Disquelify a3 moot. However, the: Court finds that

Petitioner may Ble » Fopd oiaim chalienging both his competency 1o be excouted and the adequacy

of state procedures determining comrpetency in  separdie habenn norpue patition with thig Court
L HACKGROUND

In 1981, Petitioner was convicted by & jury of the sggrevated rape, ageravated
kidnapping, mdﬁnt-degmmwd:rquw%nnMedlin Peiitioner wie sembencod bo death
based on the first-degree murder comviction, and received two sentences of iife imprisonment for
the aggravated rape and aggravated kidnzpping convictions.

LOm direct appesl inJune, ] 983, the Tepnerze Supremes Cowt affirmed Petitioners
comvictions and sentercos end denjed his petition for rehearing.  State v_Cog, 655 5.W.24 203
(e, 1983), Patitioner's petition for a writ of sertioran from the United States Supreme Court
wea sitnilarly dm-ad Cog v, Ternesser, 464 U.E. 1051, 104 5.Ct, Y45 (1984},

Fetitioner subsaquently sought past-conviction relief by Gling a pro gz petition in the
Criminal Court for ShelbyCounty, Tennesses, The Criminal Court deniad relief in March, 1984
An appeal 10 the Tennessce Court of Criminal Appeals was glso denicd in Degember, 1926
Petitioner failed to timely fie for penmission to appeal to the Tennesses Supreme Court,

In April, 1987, Patitioner filed & prg ge petition for 8 wrlt of habeas corpus with this Court
which the Court disctissed without preiudice in March, 1939, for fidure to exhaust state Temedies.

In May, 1985, Petitioner filed 3 supplamental oo e petition for post-conviction relief in
the Criminal Court for Shelby County. That petition wes denicd in November, 1939, Petitioner
appraled to the Ternesses Court of Criminal Appeals and thet Coort affirmed the denial in
Jarnwary, 1991, Petitioner's application to appeal to the Tennessze Supreme Court was denled in

“Nbvamber, 1991.

Petitianer fited & supplemantal petition for weit of habeas corpus In this Court in March,

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/nixonorder011400/moot.htm[11/19/2010 7:48:32 AM]



1952, subscquontly ameading this petition by Teave af Court in hisy, 1995 4nd egein in July, 1996.
After conducting two separate evidentiary heatings, the District C qurt, by order dated December
8, 1996, partially granted the pesition for & writ of hebeas carpus based on conatitutional errors
with respect to the following aspects of Petitioner’s {tlal: (1) the jury- iestructions regarding
“hinonza, atepeioua, and crusl” aggravating factors; (2) the jury instructions regarding reasomeble:
doabt; {3) the jury instructions regarding malice; (4) the abeence of 3 jury astruction regarding
the meaning of a nan-unanimous verdict; and (5} cunulative etrors re sulting in o fndamertally
unfair wis), which vialated Petitioner*s dght 1o due process. Cog v, Eigll, Order (M.D. Tenn. Dec.
4, 1956})." The District Coun conalderad and:denied reliefonPatitioner s ramaining clpims.

On November 16, 1998, the Sidh Circuit reversed the decision of this Court granting &
writ of habses carpus to Petiticaer. Coe v Beli, 161 F.3d 320 (6* Cir. 1998), reh’p and mipp. for
redy'g en banc denied, {Fob. 23, 1999).* The Sixth Circuit’s mandats stated: “Based on the
foregoing, we REVERSE the district court insofar as it granzed haidecs corgras rulief, and
AFFIRM insofar a6 it denicd relief, Therefore, the swerd to Coe of Acbeas corgus rellefis
reversed. ” Id, et 355,

Petitioner wbsequently petitioned the United Stsise Suprome Court for e writ of
vertiorar. Pending the cutcoms of the Supreme Court's dacision, the Sixtb Circuit’s mandeta
was etayed. (Dot Na. 421) On October 4, 1999, the United States Supreme Court denied

certiorarl. Cge v, Bell 120 5.Ct. 110 (Oct. 4, 1909}, reh’e denind, 120 §.C1, 567 (Nov. 25,

| The District Court's Opizion in Coe v, Pell, Memorandum (M D. Tenn, Dec. 8, 1996), (Doc.
No, 403), and its ancompanying Order, (Doc. No, 404), hervinafier will be: referred 10 a5 the
“1646 Crpinion.”

1 The Sixth Cireuit Court of Appesls’ Dpinion in Cos v, Bell, 161 F.3d 320 (6* Cir, 1998}, and
its aocompanying Judgment, (Doc. No. 422), hereinafter will be referred te ns the “1998
Reversal.”

3
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1995}, Shaitly thersafter, on October 12, 1959, the Sinth Cireuit denied Petitioner’s raquest for s
further stay of the mandute issued os November 18, 1958, and ordered thet the mendate be acted
-upan immediately by this Conrt. (Doca. No. 427, 428.)
On November §, 1999, Petitioner filed s Motion far Status Conferance with respect to his

habeas corpus petition. (Doc. No. 43¢) On November 19, 1999, this Court held n statuz
vorference? at which tima, Petitioner moved the Court ta: (1) consider constitutiasal claims
pregentad by Petitiones i his initial habeas petition but rot previously addressad on the merits by
thiz Court or the Sucth Clreuit; {2) grant Petitioner Jeave to amend his initial babeas petition to
include a claim regarding his mantal incompetency at the time of exacution usder Fard v,
Waingight, 477 7.8 359 {1986); and (3) grant Petitoner leave to smend his initial habeas petiion
1o include » claim that electrocution sonsritutes cruel and pnusuel putishment ! (Nev. 19, 1599
Tr, at 5-3) In addition, Petitioner moved this Court ta disquelify Atormey Generad Paul G.

Summert snd his office, contending that the perticipation of Attorney Geneyal Summers and his
office constituied a conflict of interast * (Jd, at 9.)

¥ The transcript Fom the November 19, 1999 status conference hereinafier will be refarred to as
the "Mooy, 18, 1999 Tr."

* The Court notes that in July 1996, it denied & priet motion by Petitioner to include this clam,
(Doc. No. 161, 44), based upan lts finding that the claim wad frivalous. (Doe. No.374 .t 4d)
Petitioner now argues that the Court Bhould racongider ita 1996 ruling and grant him leave to
amend his habeas petition to include a claim challenging the constitutionakity of electrocution, in
light of the Supreme Court's recent grant of cartiorwd in Bryan v, Moere, 1.8, No. 99-6723, cert.
popged, 523 UK, , 1969 WL 973888 (October 26, 1993). (Do, No. 442 at 1-4.)

$ Patitioner filsd 1 Mation to Diaquatify Attomey Genersl Peul G. Summers eod the Office of the
Attorney Genzral on November 24, 1999, (Doe. Wo. 436.) The motion is based largcly on the
allaped pppearance of impropristy arizing out of General Summers’ prior participaticn in this case
'n judge of the Tennessee Court of Crimingl Appeals. (Doc. No, 437 at 5-6.) Specifically, in
1983 Grenaral Summers sat on the panel which heard end denied Petitioner's direct appeal. Sce
State v Rabert Gien Cog, CCA No. 138, 1991 WL 2873 (Tean, Crim. App. 1991).
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At the concluiion of the statuy confacence, the Court ordared briefing xnd scheduled &
hearing to discuss whether it has jurisdiction to consider the claims assarted by Petitioner. On
Nerveasber 30, 1999, o hewring was held to determing the soope of the Court's jurisdiahion ko
consider Petifionar’s claims.* Subsequently, upon review of the parties’ arguments and bricfs, the
Court found % necetsary to ordec additional briefing. (Don No. 447.) Purmunt to this arde, the

parties filed additional briefi. {Sce Docs. No. 451-54,) This apinion now iswmes,

O. LEGAL STANDARD

As pn initial metter, every appellate court ydpment vests junisdictioo i the
chetrict court to cay out Bame further proceedings. In some cases, those
Further proceedings riay be purely mirsterial, ne when a pdgment for the
plainiiff is reversad and the only msttars that remain for the distriet coure are
to dinmiss the compleint end enter the judgment in the deckst. Frequently.

however, the disposition of 1 case in the court of wppeals will require the
district court to undertake more significant procésdings.
Bocxon Chem, Patonts, 1ne. v, Thi Lubrizol Corp,, 137 F.3¢ 1475, 1483 (8% Cir.), cert. denied,
119 5.Ct. 181 {1998); see also Caldwell v, Pugst Sound Biec Aporenticeghup & Trejni

E24 ¥ 2d 765, 767 (3% Cir. 1987) {inding district court had jurisdiction aver the controversy end

parties “because the mandate of the court of eppeals, once issued, returns to the digtrict court™);
In, rp Thorp, 655 ¥.2d 957, 998 (9th Cir.1981) (filing of actice of sppeat divests digtrict court of
suthority 1a proosed further until the eppellate mandate issues).

Generally, 8 Jower court st comply strictly wich the mandate ofan appellete court. Jex
Lake Pleasant Grp. v, Ugited Btateg 40 Fed. Cl, 647, 653 (1998). Thet o lower count iz "boumd
1o carTy the mandate of [an] upper court into executicn and [cenlnot cansider the questions which

the mandate Jaid gt rest — it indisputable ™ Sprague v. Ticonie Nat') Hank, 307 U.5. 161, 168

]
L

* The tranacripl from the November 30, 1999 hearing hereinaftes will he refermed to a5 "Nov, 30,
1998 Tr."
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(1939): geo alea United Stntes v, Houser, 304 F.2d 565, 567 (9 Cir. 1986} (noting that a trinl
court may ot reconsider 1 question decided by an appeliste court). Tndeed, 2 lower court
“carmpd vary [an appelintc decese], or exarming it for any ether purpose then exeqnion; or give
uny oxher or firther relief, or seview it, even [or Eppartot GITOr, Wpon aay matter decided on
sppeal; ar Intermaddle with i, firther than to settla so much m has been remanded.” [ re
Sanford Fork & Taol Cp., 160 ULS, 247, 255 (1895}, joe an Fe{dman v, Henman, 815 F.24
131E, 1321 (%" Cir. 1987) (holding that absent contrary Suprems Court authorily, "a distriet
courl canmot onteriain, even in s tatter propearty before it, a petition Uy & party which in affest

aeeks 1o undn {the Ninth Circuit's] resolution ofs-usiter . . 7). Mareover, ghould an.gppellate
comt's mandate direct & lower court to enter a specific judgment, the lower court “has no
wsthority 0 40 anylking bat execite the mendate.” Blair v, Ducham, 139 F.2d 260, 261 (6* Ci.
1943); gc¢ 4150 Newhouse v, Rebert's Tims Tours, Ing, 708 F.2d 436, 441-42 (9th Cir. 1943)
(holding that & district court cannat decide maiters beyond the scope of a rexnand order).

Although reliel may not be granied beyond the seops of the mandate, @ lower court, upod
retum of the mandate, may always consider end decide any matters lefy open by the candate. §c¢

Jp re Eanfiopd Fork, 160 U8, at 256; Quern v, Jprdan, 440 ULS. 332, 347 n.18 (1979) (stating
that *“[w]hkile & mandate is controling & to mAtes within its compass, an the remand a Jowes
court is frec i 1o other issuer™): pee alao Abellv, Apderson, 148 F.2d 372, 374 (5% Cir. 1545)
(holding that where Supreme Cours did not rale on an ssue, #t was “left for the considevation of
the District Court upon the issues made by the pleadings™). Indesd, it ia wel extablished that 4
district court on remand “may conpider thase lsues tot decided expreasly or impliadly by the
appellate court or s previoos triel court.” Joges v, Eewds, 957 F 24 260, 262 (6" Cir. 1992), 8¢

- glho Conway v. Chem, Lepmag Tagk Lines, Tng,, 644 F.24 1059, 1062 (5* Clr. 1981) (holding

that the law of th case doctrine sppliss caly to those isses detided expresaly or by necessary
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implication). Marsever, “n judgment that does not ypecifically provide for a ramand ia nat
necegsarily incompstible with further procsedings ta br undertaken in the district sournt.” Bxocon
Chen. Pyioats, 137 F.3d at 1483, sog pltp SOrARUS, 307 ULS. at 168 (hoidfing that lower court had
furisdiction to consider lusue “neitter before the [luwer court] nor before thia Court”™). Rather,
where an sppellate court does not provide o epecific remand directive, & district court may
conduct furthes proceedings, 1a long ks those proceedings are nol “inconsinient with the
mendate ™ Exxon Chem, Patents, 137 F.3d ot 1483; pee also Engel Industrics, Inc, v. Lockformes
oL 166 F.3d 1379, 1383 (Fed. Cir. 1999) (holding that s judgment not providing specifically for
s remand forecloses from firther considemution “[olaly the issues acroally decided . . ")
However, when an appellats mandete “prascribes that a [lower] equrt shall proceed in accordance
with the aption of the revieWing court or . . . for the reasons given in the opinion, that opinion
aperates to incorporate the opinion into the mandats.” J_iml:i. 957TF.2d 11 262
Thus, in otder to determine whether Petitionss is now foreclosed from reising specific
Argumeits, it is necegary to determtine preciszly the istues laft open by the Sxth Circuit’s
mandate. Seg Lake Ploasagt, 40 Fod. C1. at 654,
ImL DIRCUSSION
A, Ine Sixh Cirguit Couet of Appenls” Mandaic in Coe v, Bell
Tn this case, it is undisputed that the Court has jurisdiction ower Petitioner's hisbeas

corpua petition now that the mandate has issoed. (Nowv. 30, 1999 Tr. at 5-6, 16.) Rather, the
queation pregented to the Court ia whether the seope of fts jurisdiction is broad snough to penmit
it to undertake the actian which Petitioner requests. The parties agree thet the Court has
Jugisdiction to execute the mandsic and enter & judgment dismisxing the habeas petition. Indeed,

Respondent argues that such ministerial tasks constitute the only action which the Court bas
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juriudiction to perform. (Do, Ne. 438 &t 2-3.} However, Petitloner argucs that the Courl
posseses beoad furisdiction, thus permitting it to cansider claims ihat have not been considerad
ard to grant Patitionzr leave to aoood his original habeas corpus petition. (Doc. No. 434 at 4-5.)

In this case, the Sian Circult’s mandats in Ses v, Bell, 161 P.3d 320 (6% Cir,
1999), simply reversed and affirmed the District Court’s” decision in part. The mandats did not
temand the petition for further conslderation gir for further proceedings consistent with the
mandate. The mandate simply states: “Based an the foregoing, we REVERSE the district saurl
imscfer %1 it granted Azbeas corpmes relisf, snd AFFIRM Inzofer 23 it decied rolief. Therefocs, the
award (0 Coe of hebeas corpuy reliel is reversed.” Jd m 355,

The Courl will consides separetely beiow whether issunnce of the appellate
mendate vests the Court with hroad furisdiction te (1) consider urzesolved claima, end (2) gremt

Paitiomer feave to emend his initial habeas 2orpua petition.

Petitioner waserts Lhat ehere remain urrescved sleims in his habeas corpus petition
on which he is entitled 1o » ruting, (Doc. Ne. 434 at 1.) Petitioner contends thai this Court and
the Sixth Circuit did not considar the following two sanstitutional claims set forth in his initiat
habeas petition: (1) the sentencing phase jury instructions on "reascmable doubt” viclered the
Sieth, Eighth, and Fourteenth Amendments; and (2} the prosecution’s withholding of wvidence in
viaiation of Brady v. Masviand, 173 ULS. 83 (1963}, denied Petitioner dus process and 4 fair
capital aentercing hearing. (Dos. No. 434 & 23} Ascordingly, Patitioner nequests that this

"
L)

7 In discussing its dedision in Goe v, Bell, Memerandum (M.D. Tenn, Dec. 8, 1095), thiz Court
bereinafter shall be refermed to aa the "District Court."

8
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Court coniider and izsue  rufing on these two claime,

With regpect t the Srst cleim regarding the semencing phase jury instructions an
teasonable doubt, Petitioner aaserts that he raised this cluim in Paragreph 29(e<} of bis
Amendment ta Fetitian for Writ of Habeas Carpus, {Doe. No. 161 8t 1-2). (Do¢. Ko. 43431 3)
Ascording to Petitioner, this Court granad relief bassd upon the reasonabie doubt jury instruction
given ut tha guilt phese of his trial, but failed to consider the rexsonable doubt jury instmaction
given at the sentencing phase. Petitioner further naserts that on sppeal, the Sixth Circuit alzo
failed to comaider the sentencing phase instroctinn. Rather, in a subsection emitled, “Guil{ Phase
Trstructions, " the Sixth Clrewit reversed the District-Court, citing only.the guilt phase ressoneble
doubt instruction which formied 1he baais For pelief in the Distict Court. (Jd, 2t 4.}

With frspeet ta the second :Imm regarding the effect of alleged Bmdy viclations
on Petitinner's capita} sentencing hesring, Petitionsr poncedes that he did pot raise this cleim in
his Petition ar Amended Petition for habess corpus. (Doc. No_ 434 a1 3; Nev., 30, 1999 Tr. at 7.)
Nonethcless, he argues that the inclusion of this claim in fis post-tria! brief, (Pet’a. Proposed
Findings of Fagt & Concls, of Law at 1, 134), placed it properly before the District Court ang
Sixth Circuit for consideration. [d. According to Petitioner, ncither the District Court nor the
Sheth Circuit congidered his cleim that the prosecution’s withhelding of exculpatory evidence
denied him 3 Giir aentencing hearing, but rather both courts only considered the sffect of such
Briady viclations upon the guilt phase of his wisl. {Doc, o, 434 st 1.]

Given that a Petitianer is “entitled $o an adjudication of all of the clelms presented
in his . . . application for federal fabeas relief,” Syeveart v, Martinez- Yiltarcgl 118 §.C5. 1618,
1621 {1998), this Court must address whether aff of those clrima properiy raised by Petiticaer
abve beer. conaidered before dismissing the babeas petition froen ita jurisdiction. See slso Deilva
v. Dileonagdi, 1998 WT. 864030, 172 F.3d 52 (Table) (7* Cir, 199E) (holding that where
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appellate court reverses a district court’ s {ssusncs of nvait of hal eas corpus hut there refaain

unaddressed claimg, such claims “remein gpen in the district count”™ for consideration).

Upon roview of its 1996 Opinion graating Petitioner habeas relief, the
Court finds Petitioner's claic: cegarding the semtencing phase reasonahles doubt ingtruction to be

This Court bagan its discuseion of Petitioner's claim by aeparately setting

forth the jury instructions provided at both the sertencing and guilt phases of the ral. Cogy,
Bell, Mamosmndum et 32 (M.D. Tern, Dec. 8, 1596). Tho Court then st farth additinnal
instrisctiona given by the trial court at the sentencing phase. Id. et 33 Tpon review of these
instructions, the Coust found they "“wefe improper heceuse they wnconstitutionally diminished the
progesution’s burden of proo with respect to Petitioner”s convictions and death sentence ™ 1d,
{ephastis idded}. Based uponits finding thet the language concéiing “moral cerfainty” was
ambiguouy, the Court concluded “that ths masenable doubt cherge: with respect to Petitioner's
wiurder conviction and death sentence vialated dut process protections by creating @ reasonabis
likelitood that the jury understaod the insructions to ellow conviction based on proaf insufficient
10 mieet™ constibmtional standarda. Id, 8t 34 (ermphesis added). Accordingly, the Court “grant{ed]
the writ us to all of Petitionet's convictions and nentences,” Id, &t 36.

The Courl finds that it thorcughly considered, and in fact gramied relief
wpon, Petitioner’ s ciaim regarding thye reasonzble doubt Jury ingtroction given st the sentencing
phase of his bl in it 1996 Opinion. While the Court agrees with Petitioncr that he properly
amended hig petition to inciude a cJaim that the fury nstructions rgarding reasonable doutt

L
1
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#ralicved the prosscution of it burden of proof at both the muilt and sentenning phases of sria),"™
(Doc. No, 151 &1 270, it finds the 1996 Opinion clearly comidersd Petitioner’s claim a3 it relates
to the sentencing phase. In addition, the Court finds that although the Sicth Circuit did not
mxplicitly consider the ressonable doubt jury instruction given at the sentencing phoac,” ity
mandste reversing the Digtrict Court “insofar es it granted Aabeas corpus ralief,” Cog, 161 F3d ut
355, mcompassed the District Court’s decision regarding the pestancing phase jury instniction.
An such, this Court holds that it cannat exerciss jurisdiction over a claim which it previously
considered in granting relief to Petitiotwr, and which the Sixth Circuit impliedly considersd in
~gwyerning the District Coust. FPatitionss has received.a full.and fair adjudication.on.the merits of
his cigim regarding the sentensing phast jury instiction on reasonable doubt, and this Court is
without jurisdiction 1o furthee cansider this elaim, _
g Brady Viglitions Roiat e & ing 1
Petitioner is correct that the Disttict Coun did not consider a claim
regarding the effoct of aliegad Brady viclations upon his capital seniencing bearing in its 1996
Opinian. Rather, the District Court conxidared knd denied Petitioner's claim =t focth in

Paragraph 1S of kis Amended Petition regarding alieged Brgdy vinlations ya they related to his

1 On July 1, 1996, the District Court grented Petitioner leave to amend his habeay petition to

imclude this claim, thus plecing the claim propedy before the District Count far consideration,
(8ec Doe. No, 375.)

s+ Op sppenl, tha Sixth Circuit considered the District Court’s decision regardig the reasonshle
doubt jury instructions, bul only as it relarcd to thoss instruchons given at the gullt phase of
Petitionar”s trial. After yatiing forth the reasonable doubt jury instruction given Ar the guilt phase,
the Sixth Circuit merely noted that “[a] functionaly equivalant instruction was given 41 the
sentencing phase” Coe, 16) F.3d at 329. The Sixth Circuit then concluded its discussion by
helding that “[slubseguent to the distiot court’s decision,” it had upheld the continstionality of
ar identica] instruction in Austin v, Bell, 126 F 3d 843, 346-47 {6tk Cir. 1997}, vet. denigd, 118
§.C1. 1547 (1598), and that because “Cos concedes this and offers no reason why we shoutd
overrule curselves, . . we shal! not.” Id, at 329

11

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/nixonorder011400/moot.htm[11/19/2010 7:48:32 AM]



eonviction, finding that “‘sufficient evidence was introduced et trial to support u jury finding that
Petitionar cormitted the erimes for which he was convicted.” Cpe v, Bell, memomandum at 17
(MD, Tenn. Dac. %, 1996). Thus, the Court rust sddreas whather it thould have considered the
Boagdy claim ac it relates to Petitioner’s capital imntencing hearing.

It ia cloar from & review of the record, and Petitionsr congedes, that he
never asserted in his [nitial babeas peiition a claim regarding the atfect i Brydy violations spon
his capital sentencing hearing. {Nov. 30, 1999 Tr. at 7.} In his Amended Petition, Patitioner only
alleged that *his cornvciion wes obtained by the uticonstitutional failure of the prossction to
dipclose to him exculpatory wvidence ® {Doc. Wo. 86 mt*T15) (emphasis sdded). Fusthermore,
after B concluded all ¢videntiary hearings on the habens petitior, the Court denied Petitianer leave
to umend firther his petition ta include a claim that he was unconstitutionally denied access 1o
exculpatory evidence demonstrating that he “did pot merit the death sentence,” (Docs. Ne. 161
at §39; 374 m1 2; 175) Nenetheens, Petitioner assertn thet this clain: wes pressnted praperty to
the District Courl baceuse he included it in u.punt-trill brief which he asserts amended the
pleadings to conform 1o the proof presented during the evidentiary hearings on his habeas patition
pursuarnt $o Fodera! Ruste of Civil Procadure 15(b), (Pet's. Proposed Findings of Fact & Conels.
of Law st 1, 134} (alleging that withheld evidence denjed Petitioner a fiir sentencing bearing)

Irdtially, the Court pates that it pever adopted Petitionsr's Proposed
Findings of Fact &nd Conclusions of Law. Nor did it grant Petitioner lesvs to amend his petition
to conform te evidence prosented during the 1996 hearings on the hebeas petition. MNonstheless,
Petitioner |s correct that & court prest treat issues that wers tried with the sxpress or implied
consent of the partics 3¢ if they were raised in the pleadings. Ped. R Civ. P. 15(b); ¢z lio

Mmmw $80 F,Zd 642, 646 (2¢ Cir. 1989) (stating that
Fod. R. Civ. P. 15(k) is mandatory and pot permixgve, end issues tried but not reigsd in pleadings
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st be treated as IF pleaded); 3 Moore, Mpore's Feders] Praciice § 15.18[1] (37 Ed. 1859).
Implied comsant however, cimnot be found where & party failed o obiect to evidence supporting
2 claim that Allegedly wun trind by implied consent, where such evidence was relevant to another
properly plad issue. Bee Portis v, First Nat') Bank of Mew Albanv, 34 F.3d 335, 332 {5 Cur,
1994); gas genarally Moore, qupes, § 15.18[1].

A review of the record in this case supporis the Stale’s poztion that il did
nat cxpresaly consent to the trigl of the Arady claim as it relaten to sentencing. (Seg Doc, Mo, 438
L 5-6.) In addition, the Coust finds the State &id not inpliedly consent to the trig) of the
sentepcing claim. The evidence agporting Petitioner's-clsim regarding the affiect of the alleged
Brady violstions upon his sentencing hearing 1s identical 10 the evidencs sdduced uf trial in
support of his propery pled claim regarding the effect of such viclations on the guilt phase of his
trial, In fact, Petitioner relies upon the same set of Bactuel allsgations to atablinh the Brady
violations ma they relate 1o both the sentencing phase claim and the grilt phage claim. {Ses Nov.
19, 1995 Tr_at 5, Nov, 30, 1995 Tr. st 7) (hoth alleging that the Disirict Court failed 1o consider
the effect on Petitionec™s sentencing hearing of the Erady viclations 3t forth in T135{2-z) of the
Amended Pettion, ollaging Petitiones"s Brady claim as it relates to his cooviction). As mch, the
Court finds that Petitioner's Brady claim as it relaien to his capitel sentencing hearing was not
tried by implication and thes, was not property placed before this Court for consideration
pursuant 1o Kale 15(b). Bacause the Court lacka jurisdiction to conaider the Bragy claim as it
relates 1o the wentencing pheae, it denies Petitioner'e motion for eompideration of this claim,

However, assuming argusnds that this Court were to find Petitionar
smended the pleadings to melude this claim, thus properly placing it befora the Court, the Sixth
Cleowit's bolding in Cor wruld preciude this Court fom congidering the merits of Petitianer's
claim. In affirming the District Court's denia! of relief op Petitioner's Brady claim ny it relates to
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his comviction, the Soxth Circuit held that Petitiones had failed to carry bis burden of proving that
the evidence allegedly withhrid by the prosecution was not in fact disclosad to him, and thet mich
evidence was under the sola contral of the snmml ippropesty kept from him. Coe, 161
F3d ut 344"

A petitioner seeking to eatablish a due process vioistion under Brpdy ¥,
Maryland 373 U.S. 83, B3 5.0t 1194 (1963), must satisfy the cvidantiary burden relied upon by
the Sdh Circuit regardless of shether be is claiming that the violation effected his cONviotion or
hig sentence. Under Brgdy, the defendant bears the burden of proving thes the evidence was (1)
pupprecsid by the prosecation; (2) favorable to the aeferscand (3) materal ethertogufit of 10
punishement. 373 U.S. at 87. However, Brady does not cbligsie the government “to preduce for
[ defendant] evidence o informstion alreedy known to bim, of that he could have oblained from
other sources by axercising reasonsble dilipence.” Brown v, Gain, 104 F-3d 744, 750 (5th Cir,
1997, cert. denied, 520 TLS. 1198 (1997). Accordingly, in order v preveil on his Bragdy claim 23
it relates to the sentencing phase of his trial, Paﬂtﬁm would be raquired to shiw that the
allegsdly suppreseed evidence was not disclosed 10 him or availabla to him through due diligence.
See, 4.5, United States.y, Aubin, 87 F-3d 141, 14849 (Sth Gir. 1996} (findling no Bruly violation
where petitioner did not show that allegedly withheld information was not available to him
through due diligencs}.

n tight of the Sixth Circuit’s holding, Petitioner annat meet thie borden.

w In light of ita holding that Ptitioner had net met this evidentiary burdwn, the court found it
unnecepsary 1o reech the issue relied upon by the Disttict Court Tegarding the edfest of the lleged
Bdy violations upon Petiticner’s conviction. Nonctheless, the Sixth Circuit, wsuming &rguarado
thit the evidence was not n fact disclated to Petitioner, and that it ghould have been, siated that
upom & review of the recond 2s & wheols, it agreed ®. . . with the district court thet thers s not m
reasoqable probubility thet Coe would have been acquitted had this evidence been diszloged.”
Cos, 1£1 F.3d it 145,
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Dnlpi;bl: Petitinner's argument that tye Sixth Circuit mersly made por-binding factual Gndings
regarding Petitioner's failure to mect hin svidentiary burden, (Now. 30, 1992 Tr. m 8-9), the Court
wnderstands tha Sixth Cirsait's holding to be » hinding disposition of 2 Ingal question which bers
the Court Gom teconsidering this issue. Sec. o9, White v, Murthy, 377 F.2d 428, 431.32 (5"
Cir_ 1967) (stating that a digtriel court must follow the decisien of a reviswing coust on a legal
{asue). Moreover, the Shith Circuit"s holding regarding Patitioner’s failure to carry his svidentiary
burden applies equally to hoth the guili phase Brady claim snd the sentencing phase Brady claim
beczuss the factual pradicate underlying both cinims isidentical. (Doe. No. 88 w1 J15(e-z) )
Petitinnne's Brudy claims do not.allege separateand distinct Brady viclations. Rather they
separately allege that the same pet of twenty-slx Brady violazions had two distinct efiects of
unconstitutionally depriving Petitioner of & fair guilt phass trie] £nd & fair cepital sentencing
hearing, Thus, sssuming a7guends that Petitioner properly preserted for consideration hls slaia
reganding the effect of Brady violafions upon his capital pentencing hearing, this claim would be
moot in fight of the Sixth Circuit’s holding."'

Petitioner argues thet this Court hes jurisdiétion to grant him lesve to amend bis
ptigingl habess corpus patition to include a claim of present incompetency to be executed inder
Ford v, Wainwright, 477 U5, 395 (1586), and a claim challenging the constitutionality of

dactrotuiion. (Doc. No. 434 at 7-3.)

1 ‘Moreover, the Court notss that if Petitioner disagrecs with this Court’s seading of the Sixth
Circuit's holding, the appropriate way to Taies this isue i to file an application For a writ of
mandemu or & new appeal 8o thet the Sixth Cirmit Court of Appesls may construs its own
mendste, 3ad act accordingly. See frreSonford Fork & Tool Co, 160 1.5, 247, 256 (1895).
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Amendment of & petition for habess corpus reliefis govemed by the “rules
of procedure npplicable to civil actions ™ 28 ULE.C. § 2242, jee also Hedges v, Roje. S70F.2d
643, 649 (& Cir, 1978). Federal Rule of Civil Procedure15(s) vests the district court with
virtually unlimited discretion to grant lesve to amend when “justice so requires.” FED. R, Crv. P.
15(r) (West 1999). Hower, “the thrust of Rule 13(a) is imed £t the pre-judgment pheses of
litigation.” Dartmpouth Review v, Dectmowth Collegg, 88% F.Zd 13, 22 (1% Cir, 1989). As mch,
once a final judgraent on the mrerics s entered by the distrlo conart, amendmnt gencrally will no
be permitted uniesy thet judgment is set aside er vacated under Rule 59 or Rule 50, 6 Wright &
Miller, Fadoral Practice and Procedure § 149 ot 65293 (2d Ed. 1950); g2e also Collinsv. City of
Datroit, 780 F.2d 583, 584 n.1 (6* Cir. 1935). Furthermoro, once an appeal bas been taken from
1 final judgment, the district court iy divested of its jurisdiction over the case and thus, cannot
toopen the judgment to allow an amendment. Sg¢ g, Pamny v, Barber, 376 F.2d 465, 458 (2d
Cir. 1978); Thempaon v, Hary C, B, [nc., 240 F.24 452, 454 (34 Cir. 1957).

A final judgment fior pumposes of Rule 15 and Rule 50 amendments
inciudica & “decrog and any order from which an appeal lies.” FED. R, Crv. P, 54 (Weat 1999).
Similarty, an appes! in a habeas corpus proceeding “lies from s “fined order . "™ Phifer v,

Warden, 53 F.3d B59, 862 (7 Cir. 1995); ace plsp 28 U.5.C, §5 1291, 22831 Furthermore, &n

n 2R US.C. § 1291, eatitled “Final decisions of district courts,” provides in part that the " courts
of.appenls . . shel] have jurisdiction of appeaks from ali fnal decisions of the district courts of the
“United Starea® 2B U SC. § 1291 (West 1999), 28 U.E.C. § 2252 atates that “[iln p habeas

corpus proceeding . . . before a digtrict jodge, the finel order shall be subject to Toview, on xppeat,
by the court of appeaks for the crouit in which the procoeding is held * 28 U.8.C. § 2253 (West

1959),
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order grarting 4 petition for e writ of hebeas corpus i “ordinerly considered n fngl judgment,
even if the district count does not address all of the petitioner”s cinlms.™ §prosty v, Ruchler, 758
Fad 615, 545 (78 Cir, 1995); gee alzo Phifer, 53 F.3d ot 262 {same).

Tha libera! smandment palicy net forth in Rules 15, 55(e) apd 60 must be
bulanced against the inverest in obtaining and preserving Anulity of judgoment. Sex, gz, Lussier v,
Duggyr, 904 F.2d &61, 87 (11th Cir, 1990} (noking thel the interest in Snality in compelling after
a district court enters judgment); gos penerally Wright & Miler, papra, § 1489 at $54,
Accordingly, although “amendments are silil possible” sficr ‘Judgment has sotored and
jurisdistion has heen transferred to an appeliate court,” leave to ameand af that late siage in the
litigation “will be granted {bry the appellate court] speringly and anly if justice requires further
proceadings” Darimouth Review, 889 F.2d at 22-23 (denying review to plainiiffy petitioning the
girpuit eaurt to “direct . . . the district court to grant leave” to smend their complaint). Adter the
apoellate court hns entered & judgment on the pleadings, the district court cannot smend the
original pleadings sbsent direct of impliad suthorization to do so from the appelle court, See
o.&, [ohnron v, Yentrs Grp Jng, 13 F.3d 732, 734 (6® Cir. 1999) (interpreting reversal and
remand of provious caze s allowing plantiff o amend bz complaind), Dosag v, Pelroleum Mams,
Cortp., 576 F.24 91, 93 (5th Cir. 1978) (helding that perties wre fres nn remand 1o present by
mmendment new issues 10T iftcoosisant with sppellate decisiony; fn re Sanford Fork, 160 1.8,
247, 258-59 {1895) (holding thet where Court ramanded caas to caurt of appeals with directions

ta conduct further procesdings ot inconsistent with Court's opinish, courl of appeals sould

-
N
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allow amendment of pleadings because they were within the scope of Court's mandate)

Instead of asking the Court of Appeals to autharize this Court to grant him
liave 10 amend, Petitioner has come to thiv Court, arguing that it is free to permit amendment
beasse it has yet ta stiger 1 fingl fudgment disposing of the pefition. As such, Petitioner
concludes that “allowing emendment ia fully within the Court’s powers onder Fed, R, Cie. P. 157
(Doc. Np. 434 2t 7)

Vihile Fatiticner is correct thar the Court has pot lssued a judgment
disposing of his petition, the Court finds that 2 final judgment for purpases of Rule 15 end Rule
60 amandments has issued in this case. The Distnet Court vacated all of Patitioner™s convictions
and gentencss and ordered his relesye pnlegs the Stpte affordad him 2 new trial. (Do, Mo, 404 at
2.} In addition, the parties appesled, and the Sixth Crreuit exeecised jurisdiction over, the District
Court's jud gment pursuant ta 28 U.S.C. §§ 1291 snd 2257, thus indicating that the District
Court’s Opinion was u final, appealetle judgment. {Opening Brisf of Appallee/Cross-Appeliant
Rohert {en Dos Before the Sixth Circult Count of Appeals &t 1; Doe No. 438 Exs_ 1, 1) As
such, the Court finds that its 1596 Dpinion is a finel jadgment for purposes of Rule 15 2nd Bule
60 mmendments.

Given that the 1996 Dpinion wes a fing] judgment which wax appealed to
the Sixth Circuit and the United States Supreme Court, the interests in finality are significant at

this point in the litigation. Absent & direct or implied order fiom the Sixth Circuit to smend the

u The Courl netes thet tharsugh research reveals no case inwhich a district court has allowed
amendments to pleadings after s judgment has issued from the court of appeals absent a direc? of
implizd mendaste Eor the court of appeals allowing the parties to emend their pleadings.
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petition, this Court Iacks jurisdiction 1o allow wch &0 amendmenit, Thus the Court muyt aearnine
the opinfon and mandase of thw Court of Appeals 1o dotermine whether it exprensly or implisdly
inchudes much an order.

In this case, the Sbeth Circult's mendsee gis not remand the petition te the
Diimrict Court or order Burther proceedings consistent with the appellare court’s oplrion, Rather,
the mandate simply reversed the District Court's judgment innofar us it granted a writ of habess
corpus to Petitioner, and affirmed the judgment insofar as it denied relief. As such, the mandate
o nost inolude ln.axpun dirgative to grant Petiione lesve 10 umend. Furtharmare, neither the
mandate, the opinion, nor the dissent includes wn implied disective sllowing amendment to the
habeas petition. See Jones v, Lowis. 957 F.2d 260, 262 (6% Cir. 1992) (stating that *[i]n
determining the seope of en appellace mandare, the majority, conmuring, end dizgenting érpuﬂnm
may be consulted™). Thua, in light of tha finality of its 1996 judgment and the mandate jzsued by
the Sixth Circuit, thly Court Snda that it Jecks jurisdiction te allow Petitioner to smend his pctition
at this late stage in the fivigation and thet it only possesass urisdiction to execute the mandate,
Arcordingly, Petitioner’s requast fior leave to amend his patition to include a2 Ford elaim and &
cleim challenging the constitutionslity of electrocution is hérgby denied. Petitioner must insead
seck permrdgmon from the Court of Appeals to amend his petition to include such claims ' ¥cc
Dctwouth Review, jupra

1 Although the Sixh Circuit has not rulad on the issue of whether 8 habeas carpus petitioner may
bring post-judgment amendments, the Court noies that at least one cirouit court has held that
‘podt-judgmen: amendments broughl pursuant to Federal Rule of Civil Procedurs 50(b) arc barred
under the Antiterrorism and Effective Death Penalty Act’s provisions agains! second and
Wcoessive provisians, Sce Jr g Meding 109 F.3d 1556 (11* Cir. 1997); Faiker v Twpin, 101
F.3d 657 (11* Cir. 1896).
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D, Estitioncr's Ford Clgimg

While the Court lacks jurisdiction to permit Petitioner to amend hia original habeas
potition as discunsed sbove, the Court will consider whethir Petitioner ay flz o new petition
rising Ford claims.

L Claims Under Fore' v. Fafmirighi

In Ford v. Wrinwright. the Suprems Coun considered “whether the Eighth
Anendment prohibits the execution of the inmne and, if so, whether . | | {a] [d]istriet [C]eurt . ..
Tis] undar an cbligation 1o hold an evidentiary hearing an the queation of a prisaner’s annity ™ 477
115, 399, 405, 410 (1985), Holding that the Eighth Amendement hars states from “Inflicting the
penalty of death upon & prisoner who i Insane,” the Fard Caurt found that federal couris are
“abliged o hold an svidentiary hearing a5 . . . [the issug of 4 prisoper's senity] i, samong other
Eﬂnm “the factfinding procedure empioyed by the (s}tate court was not sdequate to afford « full
and fuir hearing, . . . of the ‘material facts wece not edequately developed st the State court
hesring, . . . or "the applicant did aot receive e full, fair, and adequets hearing in the State caurt
. proceeding. ™ [d st 411 (citing 28 T8.C. § 2254(d)). Thus under Bord, a petitioner can

chellengs both the stete's ebility to execute him while he is incompetent, 25 wel} 5 the adequary

of the sEte’s procadures by which his competency to be exetuted was determined. Td. &t 405,

410

Whether Patitiener may now bring Pord claims before this Contrt turas on

i In itm Order fisoed December 9, 1999, the Court directed that the partics brief the Tisues
addressed in this section. [Doc, No. 447.)
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whether those cleima erc basred by cestain provigions of the Antiterrorinm and Effactive Death
Penalty Act (“AEDPA™) at forth &t 28 U.5.C. § 2244(b) (West 1599
Historically, ate prisenors have been prohibited, by rtatuto and under the

common lew, Brom bringing more than one patltian for & writ of habeas corpus challenging the
legality of their camviction or seatance in federal court, See 28 U.S.C. §§ 2244, 2254 (West
1955); pox ponerslly McCleskey v, Zany, 499 U.S. 467, 490 {1991). Despite this general
prohibitian xgainst second hebess petitions, hrwever, certain s¢eeptions have always exdsted.
Priv: to 1996, 28 U.8.C. § 2244 allowsd stats prisoners to bring s sccond haleas petition if the
wpplicant pled and the district court found

the existence of w material and controlling fact which did net sppear in the record of the

proceeding in the Supreme Coun and . . . that the applicant for the wiit of hebeas conpus

oould nat hava caused such fact to appear in such record by the exercize of ressanable
diligence.

2B1LE.C. § 2244(c) (West 1995). Additionally, § 2244(a) permitted federal courts te grant state
and federsl prironers a writ of habeas corpus if granting the writ would serve the “ends of
justice.” 28 U.5.C. § 2244(n) (West 1995). Although left undefinad by Comgrass, this “ends of
Justice” exception was construed narrewly by courts and reserved for those cascs in which the
petitfoner presented svidence demonstrating that fhe exception was *neccasary to prevent a
Ratdarmentsl miscarringe of justice.” Fearancs v Sgott, 56 F.3d 633, 637 {59 Cir, 1905). In masl
Cams, courtd required that such evidence d:mummte the prisoner’s “actual inoocence' of the
wrime for which he was convicted. Id.: see pljo Sawver v, Wiitley, 505 U5, 353, 339 (1552)
{ﬂfﬂﬂhg “actual innocence™ ns fhcts which establish that petitioner has a “colorable claim of
factual innocence”).
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In addition 1o these Hatutory eiceptions, there were also judicially created,
aquitable sxceptions to the prohibition against second end successive putitions, wherein courts
would permit a petitionse raidng 1 claim for the Grit time in & second petition te proceed if “he
ba{d] 3 legitimate excume for failing to mise [the] claim ut the sppropriete ime.” WcC|ackpy, 459
L5 at 490, Prisoners without a legitimare excuse were prohibited from bringing omitted clsims
In & 1acond habees petition primarily under the doctrine of abuse of the writ. Spe id; Bewver,
npre

Historigally grounded in the reed for Anality and reapect for comity,
Carlzon v, Pitcher, 137 F.3d 416, 419 (6* Cir, 1998}, the sbuse of the writ doctrine finctions as »
“modified res fudicata nile” to preclude courts from adjudicating certein categoties of claims not
presented in a frst habeas petition. Felier v, Turpin 18 U.8. 651, 654 (1996), The doctrine
“concentrate[s] on & petitioner’s acts to determone whether hw has & legitimate excuse for failng
to raise a claim at the appropriste time " MeCleskey, 499 ULS. st 4%, Under the sbuse of the
wril doctrine prior to 1996, 1 petitioner fihng a gacond haheas petilion was allowed to pursue his
elaim if he demenstrated “cause for failing to raise it [in an eaclisr petition] end prejudice
therefrom, "ot i he could oot shew canse, demonstrated “that n fimdaments! miscarmisge of justice
woilld result from s failure ta entertain the claim. MgCloakeny, 499 U1% ot 49495 Tause and
prejudice requires that the petitioner "show that game objestive fector external to the defamye
impeded counsel's [or petitioner’s] efforts to mise the claim™ in s pricr petition, such as
“interferance by [state] officials that makes compliance with & . . . procedural ruls impracticable”
o' 2 “showing that the factual or legal basis for 8 cllm was not reasonably availsbie to counsel”

or the petitioner. Id. a1 493, Accardingly, the doctrine of abuse of the writ hay most commonly
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beon ugad to preclude cluims in which a petitioner has falled *to raise & ¢laim through inexcusable
naglect,” where he has “deliberate{ty] sbandoa[ed] his claims,” wnd then saught 10 rise them in g
subsequent petition, knd where cisime presented in » subsequent petition “could have been aiged
ar could have been developed in the firsd habeag petition.” Id, at 438-50 (citing cases) (internal
citations ondited}. See, g, Felker, 518 U.S. at 657, 665 {Anding petitonsr’s claima that the
testimeny of the state’s foransic expert t trlal was puspect wnd that the jury cherge and voir dire
violated due process by equating gulli beyond a reasonable doubt with morul cenainty, to be
azcond and successive ynder the AEDPA in large part becausc the claims were based wpan facts
that the petitioner knew or chould bave known, at the ime be Aled his Grst petition); United Siaten
¥. Doypett, 178 F.3d 34, 45 (1" Cir. 1995) (“unlike the Ford claim st jseue in [Villares 111"
petitioner'a glaim, based upon viclations of the Jencks Act, 18 U1.5.C. § 3500, “could have been
brought and adjudicated at the time of the first petibon,” becruse pefitioner koew the facts upon
which to base the claim at that time},

In 1996, with the passage of the AEDFA, Congress amended 28 TU.8.C. §
2244(b} to “substantially curtail” the shility of & state prisoner 1o file # “second or successive
application(] for a writ of hebeas corpus,” by modifying the availebility of these statutory and
common law exceptions. v re Medina, 109 F.3d 1555, 1381 (11% Cir, 1997). Under the current

version of 28 ULS.C, § 2244(b):

(1)  aclaim presented in 8 aecond or successive babess corpus applicetion
under section 2254 that was presentzd in a prior application shall bs
dineriszed.

{2)  wcleim pregented in second or successive habens corpus applications under
section 2254 that wms not presmnted in w prior epplication shall be
dismiased unlesy -

{A)  the applicent ahows that the claim relies on s new rule of
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constirutional lew, made retroactive to casen on sollateral review by
the Suprerna Court, that was previously unavaileble: or

(B)3) the factus! predicete for the claim could not have been discoversd
previcutly theough the sercise of duc dtigence; and

(i} the fucts underlying the claim, i proven and viewed in fight of the
wvidence as o whole, would be ruficent ta emablish by clear ard
convincing eviderce that, but for constitutionsl erver, no reasansbilc
factfinder would have found the applicam gullry ef the underlying
offense.

{3¥{A} Before a second or sucoensive application parmitted by [§ 22541 is filad in
the district court, the-epplicant shall move in the gppropriate court of
appeals for an order autharizing the distict count to consider the

spplication.
{4} A digtrict court ghal! dismips any claim presanted in s socond or Successive

Epplication thet the court of pppecls hms authorized to be Gled wilvay the

wpplicant shows that the.claim saticfias the requirements of [§ 2244(5)].
2R ULS.C. § 2245(5) (West 1993),

Signifienntly, the new statutory provisions undor the AEDPA ne jonger -
Contain an “end) of justice” exception. Compare 28 U.SC. § 2244(k) (West 1999 with 28
U.B.C. § 2244(b) (West 19951, And while the abuce of the writ doctrine sl functions as a bar to
the filing of second or muccessive petitions, it is argusble that the dootrine hes been modified. Ses
Eelker, 518 U.S. at 664 (holding that “[t]he new festrictions on successive petitions {in § 2244(b)]
constitute & resirainf on what is cafled ih hebeas corpes practice *abuge of the writ*™) (emphasis
added). Bpecifically, the “fandamental miscarriage of fustice™ exceptian may no longer be
gvailsble. Priorto 1996, courts interpretad the common lew “findamental miscarriage of justice”
encception congistently with the stetutory “ends of justies” exception previously found in § 2244,
Seg g8, Fearnice, SSF.3d at 637 {equating the standard used to find a fundarmental miscarriage
uEjustice with that used by courts applying the amds of justice exception). Ax such, it is srguable

that Congress* eliminatior of the mdz of justise exteption necosearily means that the common law
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fundamental miscarriage of justice exception no longer sxists mewell e Marting2-Villareal v,
Stewnart, 118 F.3d 628, 635 (7% Cir. 1007, pfP'd 118 8.Ct. 1618 (195%), (Nalsen, J., concurring)
(hereinaftor referred to 15 “Villareq! I*) (conzluding that the “sads of justice™ excsption is no
longer included in or contemplated by the setute, thecelry implying that the commaon law
Bmdementsl miscarringe of justics exception has been eradicaded); bat goe St re Mingrgle 166
F.3d 591, 60708 (3d Crr. 1999) (considering pre-1996 “fundarnental miscarrings of justics™
standard, thereby implying that “ends of jugtive” exception may ntill be & valid exception to ber
aguingt second of JUGCERsve petitiont).

Although the AEDPA has forther restricted the Sling of secand of
suceesgive patitions, it remeing clear thet not svery “second-in-limse" patition, even ane which
comtaing “rnew habeas clasmg not presented i the first petition,” is automstically considered »
“second or succesyive” petition arred by 28 U.S.C. § 2244(b). Carlspg 137 F3d at 420
However, becanse Congress “did not define what it meant by *second or successive’
spplications,” courts have been [zft to determine which petitiang Congress intended to ber &
second or successive under the AEDPA Jd. at 418, Recently, the Supreme Court rejected a
plain ngege interpretation of the new reqirictions set forth in 28 U.8.C, § 2244(h). See Stawar
¥, Murtineg-Villareal, 118 5.Ct. 1518, 1621 (1998) (hereinafter referred 1o as “Yillares! ™)
(fejecting the State's argurmeat that the “plain meaning of § 2244{b) a8 amended requines . . . [a]
new petition [comtaining a Porg oleim] to ba treated ag ruccessive™); pee plao Ji 7¢ Poge, 170 F.3d
659, 661 {7* Cir. 1999 (acknowledging that § 2244(b) dows not forbid the fling of a second ar
I:MW petiion, but ingtead ooly “impasa[s] certain limitations dedigned to make wure that the

sccond or subsequent petitica is not gratuitous™). Instesd, the Court in Yillareal T “, | . construed

21

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/nixonorder011400/moot.htm[11/19/2010 7:48:32 AM]



§ 2244(b) in » manner that avoids an averly lieral congruction of the term “second or succesaive’
petitian, , .. recognizing that aeme types of “second” petitions do not implicate the judicially
diveloped abuee-of-the-writ principles that were ihe besis for the AEDPA's statitory
restrictions.” ¥pncleave v, Moy, 150 P.3d 926, 923 (8% Cir. 1998), giting Vijlareal IL 113 SOt
A2 1622; gon algo 4 U S.C.CLAN. 1996, HR 104-518, ut 944 (1997 West) {the 1996
amendments to 28 1.5.C. § 2244 were pasted “to curb the abuse of the statatory writ of babeas
corpue”). Cates in which cournts heve held that “nymenically second petitions” ere not “'second or
succcanive’ can [best] be understood s describing facturl scennrios kn which the application of a
modified res judieata rale would not take sense.” Bamets, 178 F3d wt 44

Thus, geapite the modificstion of the sbuse of the wril dostrine courts
continue to look to pre-AEDPA thuse of the writ caselaw to determing whether a claim is barred
unider the AEDPA. Sseep Vangieave 150 F.Ad at 928 (noting that “[e]he [Supretne] Court’s
wppreachin . . . [Villareal IT] suggests that pre-AEDPA sbuse of the writ canes are important in
eonsiruing the term “eucond o suetesgive™). As such, whether o claim traditonally haa been
conidered an “abuse of the writ,” weighs heavily in & court's dmanmination thet the claim is aot
barred as & second or succesaive petition under the AEDPA. Seep g Cardson 137 F 3dat 419
Thus, applying thess principles, sourts have held that “a habeas petition Slad after a previous
petition hes been dismizsed on sither exchaustion or ripenss grounds iz not & “pesond or
successive’ petition” within the scope of the AEDPA. Carlson, 137 F.2d et 420 (xpplying kalding
to several unnamed claims in pecond petition that wers previousty dismissed on exhsustion
prounds); pes also Villares! I, 118 S.Ct, at 1622 (holding that Ford claimy presented in prior

petition but dismissad on exhanstion grounds is net & sacond or uccessive petition to which the

25

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/nixonorder011400/moot.htm[11/19/2010 7:48:32 AM]



madified res judicara rules mpply beceuse no form of rer dioma would bar & pesition timely Blad
snd dismisped previously only because it was not ripe for adjudication). Such clrimy, allowed
prigr to 1956, arc not second petitions, bat instesd conptitute a “continuation of the ardier
-petition” Carlson, 137 F,3d at 419, guoting McWilliama v. Coloradg, 121 F.2d 573, 575 (10*
Cir. 1997). Additionally, courts have held that habeas clains presented umder 28 U.5.C. § 2241,
which attack only the "execution of n sentence” and not tha “legality of the imporition of &
pentence,” are not barmed under the express terms of 28 11.5.C. § 2244(0), in part bacause claims
prescnted in w § 2241 petition necessarily arise 2fer the fact of convictian end senterce, arad thua
could not have been adjudicated beforshand in the prisener™s nltia) habeas petition. Chagpbers v,
LUtited Sthtes 106 F.3q 472, 474 (2™ Cir. 1997); agt also fr re Slattog, 1998 WL 661148, ot **3
(6% Cir) (unpublished tabls decigion). As duch, sppleetion of & modified res fudicnts e te B
2241 petitions would not make sense.  Finally, courts have aleo created an exception 1o the
“eecond or successive™ rule in casas “where the sadier petition was rejscted for failures to pay the
filing fes or for mistaken in form, . . . where the 3ccond petition challenges pares of the judgment
that urose 25 the result of the suooess of an warlicr petifion,” Barrert, 176 F.3d at 4134 (citing
rases), gnd wheee the petitioner |5 challenging *provesdings that became final subsequent to {the
Hling of] & prior habess paition™ nre Cain 137 B 3d 234, 235 (5 Cir, 1998) (holding that §
2254 challenge to prison disciplinery pro¢eedings that became fina! subsequent to a prior habens
petition wan not second or vuccessive patition under the AEDPA),
Converaely, where the petitioner’s second-in-time clalm can be clasafiod as
‘a ftmliﬂunal abuge of the wiil, it necaasariiy “falln within the definition of second o succassive "

Barreat, 178 F 34 ot 45, Accordingly, second or successive petitions are mest commonly those in
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which a petitioner mtempte ta raige x clairm based upon facts which were known or could
rsascmubly have beer known to the patitionar at the time when he filad his first habess petition,
wnd therefore “could have besn riized or could have boen developad in the firat hobeas petition
MeClegkey, 499105, ai 488-90. Additionally, eouris have found that second-in-time petitions
challooging the legality of 2 prisoner's conviction and semence or those raising the sume claims
lcged in an originel habean petition are precissly the kind of petlitons contemplated by the
AEDPA’a prohibitions. Ses ep, Barett 178 F.34 ot 45 {petitioner's second § 2254 prtiticn
barred in pert becaue it “challenged the same judgmrent that was challengsd in his™ earller
petition, and there wis “no new judgment or amendment of sentence™ upon which o base a new,
vaiid clait that would not be mbject to the “second or successive” provisions of 28 1U.S.C. §
2244(5)(2)); yet Alsp Charles v Changlier, 150 F.3d 753, 753 (6% Cir. 1999) (finding second §
2255 prtition in which petitioner sought “to file the sarme claimw” chellenging the validity of the
petitionzr's conviction, which kad “elrcady boen denied on the merits” in his first petition, ta be a
suGcessive petition under 2B UV 8.C. § 2244004 1),

The State tontends Petitioner's Ford clamms would be barred by the
prohibitions against second or succemive haboax petitions get forth in 28 U.8.C. § 2244(b). (Now,
30, 1599 Tr_at 18-19; Docs. No. 451 at $+14; 453 gt 9-10.) However, the Court finds that
Petitioner’s Ford claims are properly brought pursuant to 28 (1.5 C. § 2241 and, in the
aliernative, thet Petitioner's Ford claims would not congtitute 2 secand or successive petition
fubject to tha bar of 28 US.C, § 2244(}).

' 3 Bringiag Ford Clains P 28 LEC § 2241
Although courts treditianally have perminted Ford claims to be brought

pal]
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pursuant to 38 U.S.C. § 2254, gee e g, Ford 477178, oz 399, Mading, 105 F.3d at 1556, 1561;
Villoreal [, 118 S.Ct. at 1618-19; {n re Daviy, 121 F.3d $52 {5* Cir. 1997); Neuven v. Gibagn,
142 F.34 600 (10™ Cir. 1998); Poland v, Stewart 41 F.Supp.2d 1037 (D. Ariz. 1999), § 2254
does nOt Eppexr to provide 3 cauxe of ection for such claima. By its express termy, 28 U.S.C. §
2254 allows a prisaner to bring spplications for a writ of habeas corpus Yondy on tha ground thet
he ie in custedy in vielation of the Constiution or lawa or treaties of the Uldted States ™ 28
TLS.C. § 2254(n) (West 1993) (emphazis added). Such claime challenge “the legabity of the
impaaition of « sentence™ and 1 prisoner'y serual gutht or imocence., Chymberg, 106 F.3d at 474;
se plso Slatton, 1998 WL 651148, at **3.

By contrast, Forg claimy do nat challenge the velidity of the imposition of &
death sentznce bt rather, they chalienge “when™ such a sentence may be sxecuted. Ford, 477
U.S. at 425 (Pawell, 1, corcuming) (stating thet “the only question rslscd™ by & Fard claim “is not
whether, but when, his exccution may teks place™), Ultimately, a prisoner deemed presently
incompetent to be executed doss not escape punishmant justly imposed by the State. Rather, a
prisoner who brings 2 succasiful Ford claim “gmply prevents the State from camrying out the

sertence |of death] until the prisoner's competenca ix vestorad.” Van Tran y, Siste 1599 WL

16 Additicnally, § 2254 states that courts may snfy grant a writ of hebheas corpug to 2 petitioner i€
it sppears that
(A) the applicant hes exhuustad the remedies wviabla in the counts of the State; or (BXH)
therd is en tbsence of availahle State aorrective process; or (ji) circumstances exig that
render such process meffective to exbavst the remedtes available in the coutts of the Sixte.
28 U5.C. § 2254)). Furthemmore, writs may nol be granted unless the adjudication of the claim
{1} resulted in @ decision that was contrary to, or involved an unreasonable wpplication of,
clesrly established Feders] law, ns determined by the Supreme Court . . . or (2} resulted in
# decision that was baed on an unrsasgnable determnination of the Bty in light of the
evidence prusented in the State court progesdng.
ZETLS.C. § 2254(4).
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lﬂ-ﬁ-ﬂ-ﬂ-ﬂ.ﬁ {Ten. Nov. 23, 19997 it 4. Furthermore, bezanpe Ford claimg challevige the State’s
ability to earry out w Lavfully imposed death semtence at & particular polnt in e rher than the
logality of the sentance, they arc not tpe until execution is tmminent ¥ Sge Fool 47705 ut
401-403; Villgregl I1, 118 $.C1. gt 1522, Accordingly, the Court finda that Ford claim are
properly viewed wp challenges to the “exscution of s senience ™ Chambery 106 F.3d at 474; peg
alio [ re Cain, 137 F 3d 234, 236 0.2 (5* Cir. 1598) (acknowledging "that s Ford [competency
1o be execited] elsim . . . i not an wtizck on the validity of » desth senteace™); Yag Tran, sapm &t
34 {garme),

Case law indicates (hat habeay claims ehallenging only the execution of'y

r In Tennasses, swecution is congidered imminent “only when 3 frisoner sentencad to desth has
unsucoeasfully purued all state and federal mmedies fior 1eating the validity and correciness of the
prisoner ‘s conviction and sentence” and the State Suprense Court has set an execution date, Van
Tran y, State, 1995 WL 1060445 (Twn. Nav. 23, 1999), 2t 7.

w The Court finda that [n re Sygp, in Which the Sixth Circyit held that “a challerge to & rethod
of exesution” is to be treated &5 a habeas pefilion ynder Sections 2234 or 2333, and opined thet
“[tThe prevention of the execution is haelf an overtuming of the sentence™of death, is inspposite.
118 F.3d 460, 464 (6* Cir. 1997] (inernal sitations ondtted) (Snding that petivioner’s thalienge 1a
semtence of death by etectrocution pursuant to 42 US.C, § 1983 would function wo prevent the
petitloners axecution and act (o “overtun® the saatence of death). First, Ford claims do nat
challenge 1 method of exagartion. Second, although Petitioner's execution may be rtayed should
he miccepsfolly bring 2 Ford claim, the chim will not uttimetely “intecfiore with the semtence taell”
Id at 452 Indeed, s petitiones hringing a succeasful Fard ciaim meraly delays his sentance of
death until he is deemed competent. Such b delay iz not necesanrily indefmite, for medication end
couseling couid in fact make ther delay short. S2e Van Tran, gupr, at 13 (discussing method by
which State of Tennessae should monstor & prisonsr, deemed preesntly incompatant ba ba
axpouted, to determing when he regains competemoy). Accordingly, & Ford claim is fundamentally

“ffifiereat from 2 claim in which a prisoner challenges the exciushe morer in which an execution
can be implemented pursiant 1o statuts, thereby invalidating that method of exscution and
necesssrily bis sentence of death. Soo Sppp, 113 F.2d st 453,

0
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sectenca should be brought paresa to 28 17.8.C. § 224100} " [ndeed, the Sixth Clreoit
“consistently [hes] held that "in attack upom the execution of & sertence is properly cognizabie in
128 U.S.C. § 2241(s) habeas petition,"” whereas state prisonsrs . . . “attacking the validity of
their court eonviction{s]” should utilize § 2254. Slatton 1995 WL 661148, at **3 (holding that §
2241, snd not § 2254, in the praper vehicle far a state prisaner sttacking the procadures of the
prison pazole boand), guoting United Swtes v Jall, 925 F.2d 889, 893 (65 Cir. 1981) (halding
that pricance’s attack on the Bursau of Prisan's designaion of Bcility in which prisoner was to
sorve his lawful sentence constituted an aftack “upen the executlon of § gsnience,” and 1ot tho
Bct of conviction, wnd thus district court [aokeed jurisdiction to hesr the ¢hallenge pursuarnt to 28
T.8.C. § 2355, instead, such an attack “in propery cognizghie in e 25 U.5.C, £ 2241 () habeas
patifion™). Accordingly, the Court Snds thet Ford cleims are propeiy brought purgean to 28
TS0 §1241(m).™

1w 28 U.S.C. § 2241, entitled “Power to grant writ,™ provides in part that “fwlrits of hebeas
corpus may be granted by the Supreme Court, eny justice thereof, the district courts and any
circuit judge within their respoctive jurisdictions.™ 28 U1.5.C. § 2241 (West 1995).

» The Court notes that the Sixth Circuit hes not addressed specifically whether Ford cleims are
brought properly pursuant 1o 26 U.5.C. § 2241 or § 2254, Indocd, Jr re Dovig, 121 F.3d 952 {(5*
Cir. 1997) ia the ooty case of which the Court is aware addressing this iasue, elbeit indirectly end
in e,

In Davis, a case congidering whether & szcond habeas petition reising a Ford cleim
constituted a second or successive petition under the AEDFA, the State of Texas prgusd that “a
Ford clrim does not ctate 2 basis for federa] habeds reliaf bacapss it doss not seek to ivalidste the
conviction or semtence, end the relief sought = = an indefinite stay of exeqution = - is not svailahle
in n haheas proceeding ™ 121 F.3d at 955,

The Fifth Circult agreed thet the language of § 2254(a) did not wppear 1o provide & cavse
_ofaction for & Ford elaim, The canrt noted that “x Ford {incompeteney to be extcuted) claim

" doan not ipvalidate the conviction or seatencs, . . . [the petitioner] would nat be entitled w be
teloased from tustody even if he were found incompetent in this regard . . . [and] the enly
question raised iv not whether, ut when, his execution may teke place.” Jd, Nevertheles, the
Fifth Circuit permitted the petitioner to bring his claim under § 2254, reasoning sivply that “Ford
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Additionalty, the Court Firda that Petitioner™s Eprd claime, praperky
brought porpaant to 28 U.S.C. § 2241 (a), would not be berred under the sacond or succassive
petition provisions of 28 US.C. § 2244{b). By its teems, § 2244(p) s prohibitian agains second
of iccessive petibions applies only to those setions braughl pursaot to 28 U.5.C, § 2254, Bec
Slagten, 1908 WL 551148, at "*3 (rtaring that “[b]y its com language, § 224400 do02 not
contempiate n habass cormus petition Blod under § 22417, Thus, a *§ 2241 motion would not be
barred by the new resiriction on successive malions and petitions™ set forth in 28 US.C. § 2244

nre Hangerd, 123 F.3d 922, 930 (5 Cur. 1397). Moteaver, 8 petitian assrting a olaim to rolict
avrileble under § 2241 “is not a “second or mecpanive’ application where the prior petitions
sought relief available onty under” 28 U,S.C, § 2255 or § 2254, Chambers, 106 F.3d e 474
(holding that “a petition asserting a claim to relief available under 28 U.S.C. § 2255 anota
pecond or muccessive spplication where the first spplication sought relief avaiiehie only under 28
U.B.C. § 2241"); g plac Startop, guprg. ef **3, Jahili, 925 F.2d a §93,

Tn conclusion, the Court notes that utilization of 28 U.§ C. § 2241 is
prrticularly warrnnted in this case hecauss it protects the interests of bath Petifioner and the State.
With respect to Petitioner, resort to 28 10.5.C. § 2254 alons would be mn inadequate and
incomplete raeans of ensuring thet Fetitioner is not exccuted in viclation of the Eighth

Amendment because § 2254 neither contemplates nor encompatses Ford claims. Ses Van Tran,

it w habeas cane [brought pursuant 10 2254], and our court hus considersd Fard claims {filed
uader § 2254] in habeast proceedings.” Id,

. While the Court ggress with tha Filth Cirquit's concluslon the § 2254 is not the praper
vehicle by which to bring such Ford claims, it disagress with the court’s decinon to exercise
jurisdiction purmsnt to § 2254 fimply beceuse Ford claims traditionally have bacn reviewed under
that section. As set forth above, the Cowrt fnds thal an attack on the “sdministration of 2
sentense &5 more propacly addeessed in @ § 2247 patifion,

EX
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Rpm, at 4 (holding thal “(x] peisoner’s competency 1o be mxecuted is x quettion independent of
the validity of trial and sertencing, and, &8 such, not within the comtemplation of [Tennessee’s
Post-Conviction Procedure] Act,”™ and thup the Act ia "an inceffective and incompiete meane 1o
pratect the insane fram axecution™. With respect ta the State of Teancasee, the Court notes that
witile it has & Jegitimate inlorest in crsuring that it lawdilly imposed sentences are carried out,
MeCleskey, £99 U S, at 451, it hag no interest in executing the insane, an act which disgraces the
“dignity of society ttself” and mxacty “mindless vengeance” on those who tannot presently
sppreciate the significance of the penelty of death. Eord, 477 U.5. at 410, aoe also ¥on Jren
guors, £t 4, Indeed, the bar against execusing an insane prisoner is firmly mooted i the common
law and “busrs Impressive kimorical cradentials™ stretching back to the medieval era, Ford, 477
U.5. 6t 406, because such an exesution “is inhumene, hag no deterrent vilwe, prevents religious
reckening, denies the defondant the ability to assist in his gwn defense, and serves oo retributive
parpose.” Yan Tran, puors, ot 3; geg glag Ford, 477U 5. 6t 405408, Thas, allowing Petiticner
to file his Ford claim pursuant to 28 U.5.C. § 2241({a) will protect the interests of both parties.
Assuming arguendo, however, that Ford claime are m fact properly
brought pursuant to 28 11.8.C. § 2254, the Court must consider whather the prohibition against
sezond and muccessive patitions in 28 U.5.C. § 2244(b) would bar Petitioner from filing his
Forg cluims with this Conurt.

Tn Villaregl T, the Supreme Court expressty left undecided the question of

+

a Term. Code Ann §§ 40.30-201, gf 3eg. Tennsssee’s Post-Canviction Act is wordad gimilarly
10 28 U1.5.C. § 2254 and contemplates exceptions to late and second filings sirmiler 1 those found
in 28 U.5.C. § 2244, See Tonn Code Ann. § 40-30-202(b).
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whathat u petitionsr raising Ford clalma for the firet vime in & habeas petition fled sfter the fadarl
courts uve adjudicatad the peditioner’s initie! habea application is banred by the AEDFA's
prohibition agxinet second or susesesive petitions. 118 5.0t ntn.”. Although several courts have
considersd the question, the 35th Cirouit hes not, and thus it -smaing for this Courl"s
consideration, See frze Davis, 121 F.3d 952 (5* Cir. 1997) (Gaallowing such u petition}, fn re
Medine 108 F.3d 1556 [11% Cir. 1997} (same);, Meuyen v, Gibson, 162 F.3d 600 (1 g® Cir, 1998)
(par curiam} (same); Boland v Stewart 41 F.Supp.2d 1037 (D. Ariz 1999) (sllowing puch a
petition). For the reasons ict forth below, the Court cancludes thet if Patitionsr were to Ale his
Fgrd claims purment to § 2254, neither cliim would constitute s secord or successive petition
within the meaning of 28 U $.C. § 2244(h). Thus, in the ghemative to filing his Ford claims
frovsuans to 28 U.S.C. § 2241, Petitioner may file his Fprd cleitns pursuen: 1o 28 U.S.C. § 2254,
B Petitionsr’s Ford claim challenging his competency to be sxecuted

A3 discuased previously, gee seetion (DY), qupra, in determining
whether & petition iz “pecond or wecegsive” under the AEDPA, cauts consider whether the claim
gt isgue constinstes an “abuse of the writ* Sec Barrett, 178 F.3d at 45 (noting thet second or
sicressive petitions under the AEDPA inciude petitions tradidonslly barred under the sbuss af the
writ doctrine and claims to which spplication of the smodified res fudicara rule of Felker mekes
senie) (cifing cases).

Analysin of whether & claim is an abusc of (he writ noceasarly
bogins with pre-AEDPA case law. Cardgon v, Fitchey, 137 F.3d 416, 419 (6 Cir. 1998). Priorts
= enactment of tha AEDPA_ Ford incompetency to be executed dlaims preaemted at the close of

L petitioner’s first habees petition were not considered wn abusc of the writ. Neyyeg, 162 F.3d st
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601 (Aricos 1 didsenting). Instsad, after regohstion of the petitionsr s Grst application, mnd
“mbaquent gxtablishmant by the state of an execution dete, the prisonar could msert & ripe Ford
[insompetency 10 be executed] claim.” 14, {citing este), fpe 2.9, Ford. 47T m 425 n !
(Powell, 1., concurring) (allowing petitiones to pres=nt both Ford claims sfter pethioner’s ariginal
habans pection had been demicd).

The rationale of the pre-AEDPA approach was two-fold. Firs, it
allowed 2 petitioner to avoid the rule et forth in Roso v, Lundvy, 455 U.5. 509, 522 (1982), which
required district courts 1o dismiss “mixed” hebean pefitions, containing bath exhauted and
upeschmsted claims 2 See Nguyed, 162 F.3d st 602.03 (Briscoe, ., dissenting); Fard, suprs. By
their neture, Ford cleims could never be exheusied at the initial filing of s habeay petition becaus=
the state’s competency procadure could not be conducied until execution was imminent, thus
rezulting in dismises] of the entire petifion. Second, Ford claims could net e conkdered during
1he adjudication of the initiel habeas petition because they wero simply unripe 1itil execirtion was
iramitent. Meyyep. 162 F.34 ot 565 (Briscoe, 1., dissenting}.

In addition, it is necessary to exanmne relevant past-AEDPA cane
law to determine whether a cleim consttutes an abuse of the wiit. The Court i5 awara of enly
1wo decisions addressing, albeii indirectty, whethsr Forgd conipetency to be sxecuted claime
constitute an shuse of the writ under the AEDPA, and thus ane barred by § 2244(k). First, the
Fifth Circuit in [r e Cain, implied in éferem that Ford claims filed for the first time in a seoand

petition wre an whuge of the writ, pating that

r
R -

a This rule was modifiad pnly very recently in Yillaros] [T, which indicates that « mixed petition
ood not be digmissed in it entirety. InMead, courls nead only dismiss the unexbausted clams,
without prejudice, and the other claime may go forward See 118 3.Ct. &t 1522,

R
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if suacessful, » Ford elaim prevents & etate from executing en imposed aensence and thus
sllows a criminal to escape indefinitely the consequences of hir strocious acliens, Thus,

. . . & petition eemtaining & Bprd claim that s filed after the peiitianer has challenged the
validity of hiz gentence in another application strongly resembles the type of petition
Congress intended to preciude as puccessive undet the AEDPA.

137 F.34 234, 236 n.2 {$* Cir. 1958). Second, the Tenth Circuit in Nayven implied that 2
petitionat wha claims insanity & trial but fails 10 include 8 Ford claim in his inftinl haheas petition
ey be bered fom bringing a second petition neiping & Forg claim, in part because “all of the
operstive Facts wern known at the time he Bled hin first petition” 162 F.3d at 601.

After carsfil consideration of pre- aod posts 1996 AEDPA case law
addeesaing the sbuse of the writ doctrine, the Court finds thet an incompotency o be executed
claim filed ufter the petitioner's first habeas petition bas beon futly tgated is not &n sbuse of tha
wiit. Ag an initial matter, the dicta in Nguyen and Cain is vnpersuasive becanse both cases ignom:
the history of Fargd claims in the pre-1995 AEDPA em. Speeifically, Ford cluims wers neither
typically eonsiderag an abuae of the writ, nor are they fuctually similar to these cases in which
courts traditionally have found an sbue of the writ 2 §ee Ford, MeCleskey, and Nauven, guors

1N comtrast to cases in which courts have found en ahuse of the writ, the factua] basis for a Ford

a MeCleskoy is & typical ecample of & ease in which 3 claim was fourkd to be an dbaae of the writ,
In McClaskey, the Court found that the petitioner's second petition, which meluded » Mpsmth
Shaiin based upon petitioner’s signad statement made to the polico two woeks before trial, wes an
abuge of fhe Wit becsuse the pelitionar kmevw or should have known the fchaal predicate upon
witdch the Masagh clalm was based. McClenkey, 495 115, ot 498-59. The fuots and testimony
elicited at the trial, and the petitioner’s own knowledge of the existencs and camtent of the
statmment were snough to “put McCleskey on fiotive to parsie the Masgiah elaim in his first
Sacleral habeas petition™ Id, st 499, Decause the petitioner fiiled 1o demonstrate that an
“gxterns] impediment” such &s “govemmezt intecference or the reasansble unevailability of the
frotual basis for the claim,” prevenied him from Gfing his claim eartier, the Court held he was
barred from fling & second petition based upon Facts which he knew or should have besn kmown
when he filed his Srs petition. 1d, st 498,
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claimm Is reasanably unaveilable until exscvtion is imminent becaupe b petitioner bringing & Ford
claim cannot imow in advance of the time sxscation becomes imminznt whether the facts
wpporting guch & daim 9ill exiet. Indesd, meaction dates often are not set until yeary nfter ¢
petitioner has been gentenced to death and has Aled an initial foderal habean petition See 24
MesEna, 109 F.34 a1 155961 (retting executicn date for prisoner mors than 12 yesrs after his
conviction and sentence were immased), Moreover, ewer a petitioner who preseyied an insamity
daferse af trial wauld not be able to predict whether he will be ilnmmpctent at the point execution
becomes imrminent beeanss his ¢amperency ¢ould change, thus cviscersting che feanayd predicate
upon which tlﬁ chaim may have onte been based ™ See Van Tyen, muprs, 15416,

Second, because Mayven and Dayig fal) 1o adequately address the
far that Ford clalme will nat be rpe for adjudicatlon until en execution is imminent.” see Villargal
L 118 5.C1. at 1622, they would require that & petitioner, urlike any other claimnnt Htigating in
federa! court gnd guided by the Faderal Rules of Civil Pmt:;dum. anticiperte years beforshand 2

claim thet sl become ripe untll sxecution is imminent. Moreover, bacause second-in-time

» In fiot, Tennessee low expresaly comtempiaiss that 2 priscner, who is deemed incompetent
either to stand trial or mcomypetent to be executad at & cartzin point in time, may evemuslly
regain his aanity. S¢¢ Van Tran, ppra ot 13 (dddressing lack of peocedures in State of
Teonnemase by which the sanity of & prisoner daclared prasently incompetent to be exacuted may be
monitored, gtating that lagislatore mwst craft “some procedure . . . for reviewing the prisonet s
cse to detarmine whether he o she has regained competency,” und setting forth peoceduren to be
vzed unless und yaotil the lagistature acted upon the Court's directive); gee al30 Teon, Code Ann §
33-7-301(¢) {1999 Supp.} {raquiring 1 report to be issued every six months detniling defendant's
mental state when defindant has been foumd incompetent to stand trisl).

.2 P the two decisions, Nguven is the only one isawed efter the opinion in Villerea) 11,

» In this regard the Court rotes that claims having oo besis in fact are precludod under the
Federal Rules of Civil Procedurs. Sep FED, R Civ. P, 12(bX6).

7
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Ford claims allaging that 2 prisoner is lncompetent La be oxocuted cannof bacome ripe for
adjudicetion until sxecution i in fact imminend, they do zob nplicats concerns such as judicinl
ecomctny, the effisiency of the crminal justice system or the State’a interest in Snality with respect
o petitioner’a initial habeas patition™ Seo McClaskey. pipra, at 491-52

Finally, the Court notes that the Nguyen and Dayik courts 40 not
cortemplete wtuations whers & petitioner becomes ingane dfter Sling his initisl habass petition, a8
wai the case in Ford ™ Thus, under the Davis and Ngyven hatysia, & petitioner such ag Ford,
who became intsne yeacy after his initial habeas petition was resolved, would be preciuded from
ever receiving feders] court review of that claim ™ Accordingly, the Court finds that because
Petitinner's Forg claim challenging his present gompetency to be exscuted brought pursuzni to
§ 2254 would eol constitute an sbuse of the wril, it is not the type of ¢leim comtampisted by the

1986 reptrictions against second of succeasive petitions, and thus is not barred wnder 28 U.S.C.

n Indeed, fling a ¥ord claim before the time 6t which the patitioner’s execution is imminest
would waste the tane of both the petitioner and the Court.

« At the time Ford was convicted and sontenced to death in 1974, there was “no suggestion thet
e was incompeter " Eord, 477118, at 401, However, in 1982, Ford began to “manifest
gradusl changes in behavior,” snd ln 1983, he wae diagnossd with “n severe, uhcontrolable
mentsl digagae . . . severe enaugh to pubstantially affect . . . [his] sbility to assist in the defeaso of
his life.” 14, 6t 402-07. Shortly thereafier, Ford challengad the State’s present sbility ta sxcouts
bim, invoking procedures under Flarida law goveming the determination of competency ofa
condemned inmste, L1 at 403, L was only then, following the tate's determination that Ford
wag compeient to be mxecuted, that Ford filed & second hebeas petition rasing the isgue of his
present incompetency to be executed. Id at 404,

» The Court notes that the patitianer in Ford would have bean precluded ftom bringing his
petition under the reasoning of Mading as wall, whers the court held that the plain Inngunge of the
slatute procluded 2ll second-in-time patitions. 108 F.3d at 1564-65.
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§ 2244(0).™

b. Petitinner's Fory claim conceming the adequacy af Stete
procedures for determining competency 1o be exeouted

Courts regulery have found claime arising from fscts that
materinlized onfy siter a prisoner’s first habeas patition has been adjudicaied to be putside the
scope of the prohibitlons against second and successive potitions. Sex Cain, 137 F.3d &t 236
(petition busad on adminditrativa proceadings conchided after petitioner filed his first habeas
petition waa not second or saccessive), I re Taviar, 171 F3.d 185, 187-BR (4* Cir. 1999)

“(hatding thet second tn time petition was-not:second or mccessive imder AEDFA where
petitioner sought orly to Faise claims under § 2235 that “originated &t the time of his rosentenedng,
after his first § 2255 perliion had been grented™; Esnosito v, United States, 135 F 3¢ 111, 114
(2d Cir, 1997} (same), Welker v Rafll 133 F.34 434, 453 {7 Cir. 1997) (s¢me). Moreover,
Congress did not intend for the interpretation of the phrase “second or sucseasive” to
preciude federa) digtrict courts from providing relief for an alleged procedural dus process
violarion relating to the adminigtretion of a azntence of & prlsoner who has prEvicn sy
fited a petition challenging the vaRidity of his comviction or sentence, but in newertheless
ol abusing the wiit,
Cain 137F.3d of 236-37.Y

w As discussad provioualy, there is some debate 28 to whether the elimination of the “m{.l: of
Justice” oxception from the 1998 AEDPA precludes vecond-in-time Forg claims from being
brought. Ses section (D)), mypre. However, bocause the Court finds that Petitioner's cleim
doet ot constitule At abuse of the writ, it need not reach this ixsue.

2 In Cpin, the Fidth Clreuit disfinguished a Ford elaim challenging the prisoner’s compelency to
be exscuted from clsima challenging the ramaval of'a prisonec’s good time credits, finding that the
abave holding did not apply to such Ford claima because
" [tThere can be aa question that [soch] & Eod cleim is different then an effort Lo recaver
good time credits, for if suceessful, n Ford claim prever's & state from sxmcuting an
imposed sentence and thus allows 1 criminal to excape wﬁ;ﬁm@ the corsequences af ils
atrpcius achions, Thus, vnlike Crin's pefition, a petition containing [This kind of] u Fogd
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The Court finds that if Petitioner wers to file 2 Ford claim
challenging the adequrcy of the sixte procedursd used to determing his present campeteticy to be
exocuted, mach w claim would pet be batrred by § 2244{b) s prohibitions wgainet second or
Riccapsive patitions. Obviously the regul of Patitiocer's state wmpﬁmﬁfmsn'iﬂ anly
become final upon the conclusion of the mate proceedings which fave yet to be conducted. Thus,
“[gliven the Gming” and nnture of five competency proceedings, Petitioner could not have brought
1 Fard claim challenging the adequacy of the staie's procedures “in conjunction with his earkicr
petition[],”® not will he even know if it 18 neccasry o bring much & elaim wntil the sonehugsion of

the stats compatency heeriog. Cain 137 F.3d st 236. Such a clgim is not saly unripe, but simply

claim that iis filed after the petition has challenged the validity of hiz sentence in another

apolication strongly resembles ihe type of petition Congress imtended to prechude As

second or succeasive under the AEDPA.
Cain, 137 F.3d 01 236 0.2 (emphasis added),

The Court finda this judgment-leden pronouncement of the Fifth Cireuit inapplicable (o
thase Ford claims chellenging only the adequacy of the State's competency procadures. As
discussed ahove, Ford cieims challanging the adequacy of competency procedings resermble
tlosely procerdimgs comducted by adminisirative bodies which impact tha admanistration of 1
prisoner's sentence and which become final lorig sfles the prisoner has filed his fret habeas
petition, Moreover, the facuus] predicate for fish Ford clsims inarguably eemmol edet prior to the
compietion of the State’s procesdings. Scc i scausaion, ST

Furthermore, the Court notes that the distinction made by the Fifth Circuit between Ford
cluims challenging the competency of a prischer to be exeaited and the good time credit claims
asserted in Cain ia based on the Fifth Circyit's erroneous stetement that & succesaful Foed ciaim
prevents a slate from executing the puthtioner indgfinliely. Thia statement is contrary to Juntics
Pawell's abservation in Ford snd the Fifth Circuit's own cbservation in Dayiy that 4 “Ford cinim
[alleging incompetency 1o be executed) does not imvalidate the conviction or sentsnce,” snd doat
xial eotitle 3 prisonsr “to be relsased from custody oyen ifhe were found incompetent.” Davie,
125 F.3d st 955, Instead, “the only quastion raised is not whether, but when,” & prisoner’s
“axacufion may take phace.” Ford, 477 U8, at 425 (Powell, I, concurring).

"i'f:tnthinrugard.ﬁmcwnmﬁmatﬂmSm'ipmadmﬁdanmmiupdmtnNmm
23, lm,mdthutfumhﬁﬁouﬁmuldnﬂhnwbmugmndﬁmdnﬂmginsﬂulduquawuf
Mprmﬂmuﬂmtinunfhhnﬁginﬂhlbnsp:ﬁﬁnn. See Yoo Tran supts. at 2.
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mumdmmmufmmmmmﬂpmmbmmmmmm
adjudicate the claim will not be available until pach fime. Accordingly, sucha claim doea net
.mm‘titutn an shuge af the writ to which application of & modified res fudicata rale would “make
pense ™™ Darpeit, 1768 F.3d st 45; poc also Polkey, 518 US. ot 664; ¥illargal 11, 112 S.C1 o 1622
(holding that modified res judicata rule would aot apply to claima brought I 2 "timely fushion™
and which are not “ripe for resolution unti) how'). Thus, the Court finds tha a Pord claim
chaflenging the adequacy of the State’s procadures by which Petitioner’s competency to be
wiecuted will he deterpined is ot 4 laim to which the prohibition againat “scoomd ar succassive”
petitions applies. Petitianer, thorefors, may bring this ¢laim pursuand to 28 U.8.C. § 2234 in thia
Courd ot the conciugion of the conmetency proceedings in the Tennesses state colrin.

In um, the Court finds that nsither of Petitioner’s potential Egrd claims, if
braught pursient to § 2254, would constitute an gbuse of the writ and thus, ere not the type of
clalma contenmplaied by the AEDPA’S testrictions egainst second or succassive petitions,
Ascordingly, aeither cleim would be barred under 28 U.5.C. § 2244(h). The Court intorprats the
“newly amended 28 U.S.C. § 2244(b){] ns encompasming only those hebeas applications that
pasert ehaims that were ripe at the 1ime of the patitioner's original habeas applications” NEwwen,
162 F.3d st 603 (Briscos, ., dissenting}. As such, Coa may Sz both Egurd claims upon the
conclusion of state proceedingy determining his competency, despite the fuct that he bas
previously sttacked the legality of his convistion and sentence. Indeed, thia interpretation 12

- gengrally consistent with the twa "gatewsys’ provided by Congrea in § 2244(b)2)(A) and (H},

Court i in whi i to {he adequacy
nwtﬂthatitmmwmnfmyuumvdmhnmmur’udnllm adequas
gt‘?::m competency proceading was alloved or dimallawed under the formes “ends of fusics

sxception to the former version of 2B LUS.C. § 2244(D).

4]
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both of which sllow  prisoner to egpart 1 claim in & 'second or succassive” pelition that wes not

availeble al the time of the ariginal petiion.™ [d. Furthennore, it “snsurcis] that a state priscner
bay an opportunity for foderal court review of sl constitutiona! claims.” Id

Pefitionc has filod n Motron to Disqualify Attormey General Paul G. Summers and
the Office of the Atinrazy Gensrdl. (Dos. No. 43€) In ligh of the Court’s holding that it no
longer has jurisdiction over his habeas petition, Petitioner’s Motlon to Disqualify is dismissed as
mact. However, this dhiamiasal is wishout prejudice vo Petitlonsr's right to re-file & motion to
disqualify in tﬁu evest he files 8 new halwus petition raiging w Eord claim as discussad abave.

IV. CONCLUSION
For the above stared rsazony, the Court hereby DENIES Petitioner’s Statement in Suppart

of This Court's Turisdiction Over Petitioner's Initial Hebeas Tetition, (Doc. No. 434), and the
Malions ta Amend wnd the Moton ta (;':m:jﬂer Unresalved Cleims, included therein, Inlight of
thiz halding, the Motion to Disqualify Attorney Genersl Paul G. Summers and the Office of the
Attomey General is bereby DISMISSED a3 MOOT, In addition, the Court finds that Petitioner

© ey file n separats habeas petition with this Court meising Ford claims pursuant to 28 US.C. §
2241 and in the slternative, purwant to 28 U.5.C. § 2254,

An Order consistent with this Memggandurs shall be potersd contemporthecusly.

Entered thisthe /T 7 day 2000,

&7

JOEDN T. NIXON
UNTTED STATES DISTRICT
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