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PETITIONER'S REPLY TO RESPONDENT'S

A3 Robert Coe has previously emphasized, pow that the casa is back before this Clourt, this
Court has jurisdiction, and the Court s oy required to dismiss the petition, but may act iny any
manher which is consistent with justics, s -ong a3 that action does not contravens the prior appellate
mandate, In this case, the Courtis pat ronstrained to dizmiss tha petition, as this is not raquired by
the mandate, the mangdate being the only constraint upon this Court’s ¢xercise of its juzisdiction.
Neither is the :uurt precluded £om taking whatever further action is required in the interasts of
justice. 28 U.B.C. §2243. It retming the autharity to emsure the vindication of Rober Coe's _
constitutional rights.
| As 1o 1;1'1?. electrocution claien, arsendment is warranted, as it does not ¢ontravene the prior
mandate, which merely held thet this Court's pre-1van exercisa of diseretion {to deny amendrment)
Wad nat improper. In exercising its limited discration nnw,l.th.ia Court may take fro account the
intervaning grant of cartiorasi in Sryan, which calls into questior. the Fropriety of this Court’s pre-
Bryan exercise of discretion. In addition, the coneurting and dizgsenting opinion of Georgia Supresne

Court Justice Sears in the receat Wilsop v._State, 1999 Ca. LEXIS 1035 {Nov. 1, 1299) firrther
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highlighis the viability of Rober: Cos's electrecution claim and the significance of Bryvan 1o states
other than Florida whers electrocition is amathod ofexccution, Bes Appendix ] (5] lpop. of Justice
Sears). As Justice Sears nated ju digsent, Brvag calls into question the consgtutionality of
electrooution in such states and counsels in favor of atlowing consideration of any such clairm =t this
time, In fact, with Bryeg calling into question the entire hasis of this Court’s pricr deniel -of
amendment, the just resultis for this Court to agein exercise its diseretion {(discretion which the Sixth
Clreuit previously acknowledged, See Cocv. Bel', 161 F.3d at 3413 and to aflow the amendment
and to hear the ¢laim,

Absent an amendment allowed by thia Court at this time, Robert Cog risks losing al] federal |
review of a viahle constitutional clgtm. This Court has the power and euthority to rectify this |
situgtion, and the Court should do 50, by allowing the amendment or, the eluuu'nnution.claim and
condueting further procesdings.

In addition, as previousty argued, the Court shauld also allow amendment of the Ford slaim

and address those isyues not fully sddressed by the federal counrts In earlisr proceedings.

Respectfully Submitted,

Jammes Walker

601 Woodland Strest
Neshviile, Tennessee 37206
(615) 2540202

Henry Martin

Paul Botta;

Office of the Federal Pubslic Defender
810 Broadway, Sujse 200

Nashville, Tennessee 37203

(515) 736-5047
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http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/coesupresp/supmemo.htm[11/19/2010 7:50:16 AM]



CERTIFICATE OF SERVICE,

¥ herclry certify that @ trus and exact topy of the foregoing has been forwerded by ﬂat-clm

mail, postags precaid to Glene R. Pruden, Assistant 4
j - ' At Gen T
Nashville, Tennessea 37243, crthis 2 day of ] wary, z?jf{]ﬂﬂn.}' aral, 425 5th Avenue Noth,

Sl et

APFENDIX |
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S99P0651, WILSON v, THE STATE,

SEARS, Justice, coneumting in part and disseuﬁng_ﬁpa:t.

I cencur in the majerity's effrmance of appaliant's a-diudicaﬂnn of guilt. Howsver,
regerding appeilant’s death sentemce, the majority implicitly consludes thar no Eighth
Amendment concemns are raiscd by the zantence of death by eloctrocution.’ This conelusion,
however, is rtached without the banef: of fortheoming guidance from the United States
Supreme Court on that izsue, 2ud withaut an analysis of the veluminous evidence that i
gvailable regarding the canstitutiona) implications of electrocution, For thé first time in itg -
Eistory, the United States Suprame Cours iz peised 1o make o determination of whather there js
w:liilznc;:‘m show that a particufar method of EXECUtian - electrocution -- vialatag the Eighth
Amendinent's prohibition against cnis! and umugya) punishmant. Beczuse | baligve prudencs
requires this Court to stay jts Eighth Amendment rutings in ¢apital cases until we receive
guidance from the United States Suprema Court in the ¢oMing meaths, 1 respectiully dissert to
the 2ffirmancs of appellant's desth zaoiepes,

At the outsat, ] emphasize that My ¢enstinational concams are not with the Srate’s power
ic mpose the death penalty for $antogily-crumerated crimes,! Rather, my concern focuses
upon the only availabls mathad of caTying out & death sentence in Georgia — electrocuton in
Ceargie's elaemic ghair, Diespita heving Issueﬁ Opinians {n many matters in which death
sentences have been imposed, the United Stateg Suprame Cours hac nwé;- desided whether theys

" In all empicl cases, this Court i abllgated to urdamakie  nia spents raview of e death Fenrgnce
detergine, among other things, whether the penaliy I exceszive, CCEA S 171038, “This Penalty question is ons
of crual and unusms pustistrnent, and i for $he cous to decfds” tn ull caxas, Baks v Sraie 329 Gg. 232,257 (138
SEM §ITI (1 879, ) .

* Sea u.g., Pruln y, Sare, 270 G, 745 ($16 8524 £39) €1 395)(Smrs, I, wriving for ha magority

3
affirmancs uf death samiznce); Wigdey v Simre, 270 Ca. 236 (505 SE2d 45} (1595) (swrme): Tharoadon v. Scge. 268
2. 294 {486 5E3d 885 (1997) (mmmsy .
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is avidence to show that any particular methed of sxssution (including electocution) vielatas the
Eightlr Amendment's Cruel and Unusual Puniskmen Clause. However, that will saon change,
85 the Supreme Court has racently grantad certiorar] in a :npit.n] habeas corpus action to revies
whether execution by electracurion vialates the Federal Constingtion’s pmhih.iﬁnn REAINST crel
and unugual punishmeat,!

Nor bas Georgin's Supreme Courr sver ondertaken it ow analysis of whether there is
objective evidanos to shew that death jr. tha Srate’s elecnic ¢hair constinmes crue] apd unusual
ponishment a5 that phrase fs constitutionally understpad,? Rather, this Court hag hebitugl] ¥
dispoiad of such ¢laims perfuzctorily, without considering whethar 5 Rowing body of evidences
[uéi;qnte;_thnt electracution causes 3 lingering death and 1ncyg violence, torrure, and muﬁ.lltiun.f
I'believs that it is time for this Court ' GOASE it cursoTy review of Eighth Amendmert clafeas in
napiﬁ ra8es, and 1o confront head-an the jssue of whether there I3 evidence 1o show thai

? Denno, Geging : ' Etiamal?, §2 Iowa Law Rev. 319 (1997), Sae Povner v,
Murmay, 508°2.8, 631, $33 (113 9 2397, 124 1 ¥2g 49%) {1953) (Seurer, 1, foined by Blackmun g Stapheos,
dirsanting fam depial of eertorar).

Carmary to papular miseonception, the Suprems Court's ruting n i re Kammlar 136 0.3, 438 (1G5
236, 24 LE 5i9) (1 $90) (the Ja=t omaa in which the High Court has censidareq 8 matred af exscution), dows not hald
thet electrocuzion in per ne candtimmianal i thern s 7.0 undus pain suffered by Ma condemmed, S Founar, supna,
Rather, the Kpgmler decislor. merely dafarrsd 5 the New Yark sute coun's finding wat, In Aght oftheavajjable
optians 2t thu tiroy, electrpeuton wes permiaihle 19 3 mare hutmase slemudvy i daath by kanping,

144 U3, ar 444 (noting that the then-governar of Naw York had colled EXeutiin by hanging "barbarich). Indeed,
BEmmieT cennat be read ag rejeeting evidinoa thay Purponiedly showe olacToeution is eonstivyicoally crusl and
unusual, because, at the tima i wag decided ns sne hud yar bawn dlastrceiend, MeTouver, 81 the tims KEmmier was
desitNg, itwes Aot yur established thar the Eighths Amendment gmlias t the $13tes through the Fourtvanth
Ameandmen:, ©t F0 1.5, Gad, 46788 (13 8C 1417, p LB 7583 (1962). Shortly sfier
Kemmler was iscued, Wililam Kammer became the first man sxemuted in te plecmie chair i what way widsly
publicized a5 2 protesque and morhid mabnicel bungle. See Depna, Supra, p. 361 0, 261,

* Boap v, Moore, Cage No, 996723 (Qoz. 26, 1599). 5= &8 USLW 3281 {11/2/99),

* See DeYomg v Siate 268 G2, 780 (493 3E2d 157} (1997) (Fimcher, P] toncurriagl: see also Sunord
Y Eentacky, 492 U.5. 361, 369 (109 SC 2989, 106 LE2 306) 11989} {Eighih Amendment decerminasion should ba
baged x1 much as pussible upen objective criteria),

* Sue a g, BeYoung, muprs; Wyilans Y. Stre, 266 Ga, 77 (463 SE3 868) (1595),
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exesution by electrocution s uneonstituionsily crual and vausual, To my mind, the logicat and
prudent first stp in thar process is to awair pénding word fear the nation’s highest court
regardmg that vary {ssue. - /

The constiturional ramificarions of electrocution are ovardy ripe for review, An Eighth
Amendment analysis 6f evidence perizining 19 any methed of sxecution would ndhare to four
limes of inquiry: (1) Doas the mathad of &xecutiom involva "something marz than the mers
extinguisbreent of Hife, ™ such as “torture o % lingering denth | |, something inhuman and
barbarous™ %’ (2} Is the inflictan of Unnacessary paln, undue physical violenes, ar badily

mutilation and distortion § i ot
stortion inheramt in the mathod of execntion?;* (3) Doss the method of

- -

execution offend “the evolving standards of decency that mark the Fogress of a matring
"l !
soctety,™' and hag it basg appraved, rejected or abandened {n other §tateg 3nd iz other pivifized

. ar,
atiens? ™ and (4) Are more humane methads of execution available??

’
1 nute that Florida, one of op
: ; ¥ TRiG QURET Sl 1y Curren i
xoeotions of n;ndﬂ?ed prisoners anf the U3, Supreme Coure u“nﬁ'l:l:;- H::trrmm mdmmb;s fayed all of i
.. s "Special Session Could Tntradyos Laihs) Injection™ Orlando Sentnel lmmmnmaum of

181 git v, Re 325 UK, 459, 473-74 '
disaseming). » 33, 47374 [57 5C 374 9] LE4m .
B 152.@%}14153533?‘“@ SUPR. 136 ULS. st 443 44, 44%; Sl v, Lantatenn 471 100 joa s I

) (Breanan, L, jothed by Masshatl, /., disesnting Bom denie! uf:miumdj' {105 30 2159,

? Kemgmlag, 196 11,8, ¢ 447,

" Resweber, suprs,

" Irom v Dalles, 35575, 85, 10081 (78 $C 250, 3 LE3g §30) (1958),

* Se id; Cokerv, Gagrgh 433 U8, 584 353-94 (97 5C 2861, 53 LBad 982) (1977,
2

13
See Origz v Goorgia,
Tuien Powel, #28U.5. 153, 170 sad n, 17 (96 SC 2909, 49 LE94 259) (1578), As sumred by

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/coesupresp/supmemo.htm[11/19/2010 7:50:16 AM]



Regarding the first twe of these irquir'es: Increasingiy. there are Teports thar
electrocutian invelves (3) Hngering dearh that can ;ast for MEre than & quarter hour: {b) bodily
rmettlation and distortion, ineluding tird and fourth d:mg bums to the face and scalp,
exploding body parts, and leyars of skin melting away so as to revea) bane; and (c) grotesgue
physical viclence indicativa af buih, inbumsnicy and barbariry.* In other waords, thera {5

mountizg evidence ta indicats tha clectrocution invelves maors than “the mere ¢xtpguishment of -

Nelthet the Cenygrasy nor any amee legislatuty would today toleas pﬂjnr:dng.;hrandlng. or eropping and
niuling the eves « - purishmanes that wers in existinee dudng our sologiz] era, Showld however, sy ok
punYhinens ba presaribed, tha cours wogld seTinly epjuin Je enseution, Likewise, na courr wouly
3pprave any implemeniztion of die death sentence foung t im-nrvuunmcmrymniar in light of
= pesdenily availebls Liternativen,
2. eorgiy, 408 1) 5. 238, 430 (92 $C 2725, 13 LE24 348) (1572) (Powall, 1, diaserting), Thuse viows of
Tustiae Pawal|'s were larpaly wdopied in firegp, nupra,

. "* For example, I March 1697, Pedro Medima wa wxazitnd {a Florida's wlectric chaly, Wihey the
slectrleity wig 2ppliad, Medine “lurclyed backward and ba]lad hs hzndy jats flsts," whila his fxew musk “hars; Into
Naras,” Bluwang orm e flames up o iwelva inchay lang shat from the right gide of Medina’s head tnd fickered
for 3p 10 tan seconds. A aolid flama then coverad Medina'y enttre besd, from ons side 19 the other. Afler the
currsit was tomed off, 4 roaintanance werker woaring elecoical gloves patmed out the flamay ©n Medine's bady ¢
anether worker gpened a windew io lsperee the thiok smoke thae hung in the alr. Witnesses degerilad he omall ag
hauseating. An sutopsy of Mwding”s CoTREE rovaaad & “bUm ring” aromnd thy erown of his hasd, within whith wes
» third degres bom comtairing deposite of sharred marerisi, Muding's faca was covered with Gt depres bueng,
cated by sealding stemm, Sue Danme, supra, App. 2 ¢A) f1a% ﬂﬂ.emmm 1998 WL 756012 a¢ * (5 (Fi,
1998} {(Shaw, I, disegnting),

When Alleh Lea Pavis was muecwsd in Fierida's slectric ohair fn July 1359, 2 leathor strep was seeund
AcT0ss bl mowh and part o8 Ry nextrils, and w heavy fiimie face sk was Glaced over hig heed, Fisadpoured _
[roan it naae bofoem gnd Gutlng the slectracution, and savars withesses teperved hearing two scregms fram Daviy

koezs ond thigh Emvendgne summ ar ¥ 30.33,

Witnesses shyerving Larry Lonchar's November 1994 execution In Geargin's aleetric vhalr report thas two
4000 voiz jolu af <l eecricity wery Tequired bafere he was pranounead dend, and that the prosuss taquired twelve
mirtas 1 compiete. Diming thal tim, Lonchar moaned, elenelad his Mlyry (whieh had oormed derke red), lorebed
and and gasped Sorair. Denng, Rr, Agp. 3 (A} (17). Other elaerocunsts have rauzinely raguited In thipd angd
fourth dagrae bumns with gkin slolighing, “meaning tha rkin kad ifterally coma Joose fiom [De] body and was
riding™ 10, App. 2 (A) {3). Electrouytion sometimes burms chunka of kin off 2 candermeg petion”s head or leg,
meVedling the siul] or bonp betieath the tasws. 14, Blacwoeuton glso bots zanited 2 man's penty 10 expiode, hlood ta
Pour fom eye spckaty, bodily fluidz 15 bail, ind airs 0 bum qway. [L 82 Jowa L. Rav. 359, aned App. 3 (A
€123

Far = in-depth accoont of alsemecution's effecy, ove Deang, supce, Appendix Z (A), "Pogt- Bached
Exeegtions™ Seeatag, Denna, 1g Blerntracuion 2n 12R0Ftiops] ecatign? inagring o

h 1
me A5Wm, & Mary 1, Bev. 851 {1394,

BiNoH o n
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life, " the henchmark far sonstutional executions, and such evidence should be sddressed as
part of this Court's reapensibllity 1o review all eapital sentences in Georgja,

Conceming the third prong of the analysis discussad ihnvs, 1 am imereasingly concerned
that electracution and its effetts on the haman bedy may offend spaiety's evalving .lﬂl'liﬂ of
decency, The Eighth Amnendment's findamantal purposs is “4o protact the dignity of saciety
Itself From the barbarity of exacting mindless vangeance, " The Amendment's scope is not
stetie; rather, it is bewn from the evalving stendards of decency tha cheracterize 2 mature,
¢ivilized sacisty,' and i acquires meaning "as public Gpizien becomes enlighranad by 2 humana
jus_t.ine."_" Thus, whether 2 particular fonm of punishment is rved and Unusual under the Ejghth
Amendment must be determined by comsidering Coptemparary morel standards as determined by |
ohjective evidence Tegarding a national copsensys, '

Electrocution is practiced in ng atker country in tha civilizad world.  Within this country
27 states practiced it in 1945, Sines then, 20 states have dropped it altogether, end four stases — |
Arkansas, Ohio, South Carolins and Virginie -~ continue to offar it as an alternative; although
Obio has not sxmoyrad anyans sinee 19765 At prasent only three stgtes - Georgia, Florida,

and Alabarma -- actively use elecracution 85 the sole mathod of executing copdemned

® Kemijer, 138 0.5, a1 447,
[ .
Eord v Watnwrieht 477 (1 5, 399, 410 {104 SC 2955, 91 LEog 335) (19286).
" Trep supra | |
i3 .
Weerms v Uniteg Sy 2717175, F49, 378 {30 5C 544, 34 LE 783){L910),

17
Benry v Lypengh, 492 U.8. 302, 331 (109 8C 2§34 1
8. » 106 LE2d 256) 119853
m €)(1988); Smaford supra.
Ses Proverpang, 1995 WL 7360]z atv 2124 '
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| The death penalty is just punishment for those whoge czimes deserve the ultimgte
penance, and it alse serves 2 socistal nesd to gee rer:ihmin; for that cizss of wrimes. [ beliave
however, that it's time ta examine whether Geargia’s curent merhod of ¢nforcing the daath |
penaley and irs altending consequances are compatihle with the dignity, marality, and ¢
gcciety’s enlightaned consclovsness, and is reflective of g humane systam of justzs;. I:n::ltuf
both the American Veterinarian Medical Agsoriation and the Humans Society of the Unitad
Statfs prohibit elevtrecution 25 2 mesng of euthanatizing snipmals 2

i Ffuu:,r, *oncemning the last prong of the Inquiry diseysead 0OYe, It appears that legs
cruel 2nd mars humane means of execution may vurrently be practiced in other statag and
Sountries.

While this diszent"s ovarview af'the Eighth Amoapgmene implications of elactropution
barely scratckes the surface of what will be required for an adequate jn-depth analysis of ihe |
sonstitutional isgoe Lrge the Court 1o taje Up, I nonethalegs kepe It cmphasizes the great nead
for u.s nat o prejong fulfillment of gur constiutional responsibility o “prasct the dignity of -
soclety [tzalf ﬁ'om the barbarizy of exacting mindless vengeas ce " For all the reasons .
discugsed abave, [ wonld stay rullng on appellan:'s Bighth Amendment claitn umti! we recajve
Euidancs on thar issue from me Unitad States '_Supcme Court, 2nd { would then procesd with nﬁr

OWTL assessment of the issup.

2] - '
. Nebrueks fegally authorize: -
“ATYing out eapinal eemencug, eiecmosalons 28 hascle methed of wsecution, but bes spparently ceased

frhﬂ U.S G lﬂf i
Q " ih smﬂ. R H.'I-hﬂl' I.l.l]ll. M'ﬂlﬂd :bl,' Dﬂ
Eh:hﬂ s q . il J‘l
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