IN THE CRIMINAL COURT OF TENNESSEE
FOR THE THIRTIETH JUDICIAL DISTRICT

AT MEMPHIS, TENNESSEE
DIVISION I

)
ROBERT GLEN CDE, )
Putitioner, )
)

VS, b No. B-T3812
)
STATE OF TENNESSEE ]

ORDER GRANTING IN PART ANT) DENYING IN PARY FETTTION TO PROHIBIT

EXECUTION UNDER COMMON LAW, FORD V. WAINWRIGHT, 477 U.§. 399 (1986)
AND THE TENNESSEE CONSTITUTION

This matter comes before the Court on a PETITION TO PROHIB[T EXECUTION
UUNDER COMMON LAW, FQRD V. WAINWRIGHT, 477 U.S. 399 (1986) AND THE
TENNESSEE CONSTITUTION, filed oy the Petitioner, Robert Glen Coe. Petitioper cited all
appheable law, including conuton law, the Sixth, Fighth, and Fourteenth Amendments to the
United States Canstitution, Ford v, Waipwright, 477 U.§, 399 (1986), and Article 18§ 6, £, 9, 13,

13, 16, 17, 20 & 32 of the Tennessee Constitution as authority for filing his petition.

FINDINGS OF FACT

Petiioner was convicted of first-degres murder, aggravated rape, and aggravated
kidnaping in the Criminal Court of Shelby County on February 28, 1591, He was sentepced to
death oo the murder charge, and to §fe impriscoment on the remaining charges. The Tennossee
Supreme Court affirmead the conviction aml sertencas, State v, Coe, 635 5. W 2d 903 (Tenn.
1983), and the United States Supreme Court denied certiorar!. Cos v Tegressgs 454 10,5.1063
{1984),

Petitioner filed three petitioos for pogt-conviction relict, and twn petitions for babeas
corpus relief. Utimarely, both Petitioner’s conviction and seatence were upheld.

On Decemsber 13, 1995, the Supreme Court of Tepnessee issued an order holding, that the
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Petitioner had exhausted the standard thres-ties appeale process, and set an execution date of

March 23, 2000 for the Petitioner. The Court also held that the time wras vipe for Petitioner to

|

Mengc his present mental competency to be executed, and ramanded the issue to this Coust,
where the Petitioner was originally tried and sentenced, in accordence with the procedures
adopted by the Supreme Court in Yan Tran v. $tate, 5.CT NO. W1$98-00175-5C-R11-PD), Nov
23,1599, Cops vy State, §.CT NOQ. M1999-01313-5C-DPE-PD, Dec. 15, 1099,

The Petitioner filed his present motion on December 29, 1999, which requasts among
other things that this Court protébit his execution based ypon his menral inecmpetency, and
further requests that this Court grant him a hearing to determine whether Petitioner is presently

competent to be executed.
BASIS FOR RELIEF

Petitioner first notes that he considers the holding of the Supreme Court in Vap Tmo
regarding the procedures gorrerting 3 competency hearing to be mere dicta, but graciously has
complied with said dicta by filing (he current petition.

Petitioner anks this Court to grent him relief on the following matters:

1. Petitioner first requests that this Court probubit his execution because he is ot
thentally commpetent;

2. Petitioner asscets that he has made a threshold showing that bhe is not competent to be
expcuted, and moves this Court to vrder a hearing to determine his present mental
competeacy,

3. Petitioner moves this Court to appoint mental health experts for the purpoae of a fzll

evaluation of his present mental competency;, and

4. Petiticoer moves this Court to empane] 4 ury to detersune i predent mental

competency in the event he is granted bis competency hearing.
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Each of Felitioner's requests will be addressed acparately,
CONCLUSIONS OF LAY

At the outzer, this Court notes that the style of the present petition 19 not in accord with

z

til: procedures set forth in Van Tran.  Although entitted Petition to Prohibit Execution,
Petitioner has requested hoth that this Court prohibit hig execution due to his present mental
incompetency, and that this Court grant him a hearing to determine his present mental
competency ta be executed. |

This Court will firet address Petitioner’ 2 request that this Court prohibit his execntion due
10 his pregent mental incompetency. Petitioner apparently nisunderstands the holdmg of Van
Tran Nowhere in Van Trag does the Court give the wial courts the autheority to prohibit an
gxecution. Rather, a proper reguest woder Van Trag is that the triaf court gragt a hearing o
determine present mental competency of o priscner to be execited.

Petitinner assects that Vap Trag held only 1hat a petitioner could not raise a claim of
incompetency in 4 post-conviction hearing.  Petittoner fiurther asserts that Van Trep contains
extensive dicta concerning standards governing campetency and procedures fin dtermining
campetency, and asserts that this dicss is not binding, and that its spplication is actually
prohibited as invading the scparation of powers under Article I § 1 & 2 of the Tenncssce
Constitution.

Dicta is defined by Black’a Law Dictionary as follows.
Opinions of 2 judge which do not embody the resalution or determination of the

coort. Expressions m couri's opimion which go bevond the facts before the court
and therefore are individual views of euthor of opinion and not binding in

subsequent cages.
Black’s Law Dictionary, 408 (5% ed, 1979).
In contrast to Petitioner’s assertion that the Court’s opinion was mere dicte, Yan Tran

specifisally sdopied and set forth the procedure that a prisoner sentenced to death must follow in
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ordet to essert hig or ber right to challange competancy to be exeeuted. See Yag Tmn, 1520
The Court designated thal a bearing wvas 1o be held if competency to e executed ig found to be in
issus, and held that the “cognitive teu” wea the standard o be used at such heavings to determine
the competancy of a prisoner ¢ be executed. The Court also set a very specific time frame to
Fuide the trial courts through this newly edopted procedure. The Court fiirther held that it is the
duty of the trial judge alone to determine whether the prisoner in tquestion 13 competent. The
decision to sct forth and adopt procedurea governing mental health competency huarings s in ne

way, shupe or form mere dicta.

Petiionsr has been found guilty of murder in the first degree, and haa been sentenced to
death Ag execnton date has been set far Petitictier by the Supreme Court of Tennessee,
Petitioner’s request that thig Court prahibit his execution is not prapeety before this Comrt.
Rather, the issue that is propetly before this Court, in aceordance with Vag Tran is whether the
Petitioner is presently meatally competent to be executed. Therafore, Petitioner's requess that
this Conurt prohibit his exeqytion is DENIED.

HRowever, thiz denigl of Petitioner’s request that this Court prohibit his execttion does not
preclude a discussion of whether Petitioner has made a threshold showing that his present mental
competeney ik gemuinely in issue in order that he be granted 8 heacg to determine s present
mental COIMPEtEncy.

Petitioner’s second request is that this Court grant him a hearing in order to determine his
present memtal competence to bt executed. Petitioner asserts that he has made a threahoid
showving that his prescnr mental competency is genuinely in isgoe, thus entithing him to the
requested hearing.  [n support of thiz azsertion, Peritioner sets out his past history of mental
dlpess in detail and also submits the afidavit of Dr William Keener, M.I} | a foransic
psychiatrist, which contains the conchusions of & preliminary menral evalation of the Petidoner
sonducted oo Deceynber 22, 1999,

After svalating the affidavit of Dr. Keener, it is the apinion of this Court that Petitioner
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has met the threshold showing that his present mental competency is genuinely in issue as set
forth in ¥ag Tray. Thecefore, in accordance with Yag Tran, Petitioner’s request far a hearing to
determine if be is presently nemtally competent to be exacuted is hershy GRANTEL.
Petitioner's third requent is that two experts be eppoiated for the purpose of conduceing
further evahiation of Petitioner to determine his present mental corupetency to be xecuted !
Because Pentioner has made a threshold showing that his competeicy is gemuinely in issue, n

agcordance with Van Trag Petitioner’'s request for the appointnoent of experts for the nurpose of

! In o footaote of his Petition, Petitioner requests (hat to the extent thix Court daes not
Feel conetrained by Van Trag's limitations or the sumber of experts to be appointed, this Court
allow him to supplement his current request for additional exparts and/or funds for the
pregentation of this petition. The Supreme Court in Van T specifically limited the sumber of
experts to be appointed by the frial coun to two. Vag Trap, at 19 This Court refirses to deviate
from. the limits set by the Supreme Cuurt. Therafore this request warmrams no further discnssion.
Two experts are appointed by this Court, and the request for additional experts is denied.

4

2 mentul evahuation is GRANTED.,

This Coyrt hereby appoints Dr. William Keener, M D, of Nashville, Tennegsee and Dr.
James Merikangas, M.D,, of New Haven, Connecticut {0 serve 4s mentsl health experts, and be
compendatad by the Court during the course of these competency proceedings. The foex charged
by the two docturs named above are approved.

Petitioner’s final request is that this Court grant him a jucy trial on this matter. Petitioner
asserts that bacause be is requosting the enforcement of his comamaon law right, he in entitled to a
Jury trial on this matier as 4 matter of common law, and vader both the United States
Consritgtion and the Tennestes Constitution, Article I §§ 8 and 9, and Van Tran v. State,
___8wW3d___ (Tenn. 1999)(Birch J, dissenting),

The Court in Vag Tran specifically addressed who shall deverming the issue of
competency in those proceedings. Id, st 20  The Court discussed that contrary to Petitioner's
assertion, ever at common law, 2 prizoner had no absolate righr to a jury triel on the izsue of
competency, although the trial comrt at common law did have the discrstion ta inpanel s jury.

I, citing, Nobles, 168 U 5. at 407, and Jordan, 124 Tenn. at $0-91.
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The Court went on to peint cut that yoder existing Tennesace law, a judge rather than n
jury detencunes the chosely analogous question of competency to sand trial, 1d., citing State v.
Iohgsog, 673 8.W.24 §77 (Teon. Crim App. 1984}, Accordingly, the Court held without
besitation that 4 prisgoner is not emrtted 0 have a jury determine the issur of competency to be
cxecuted. This Court refuses to deviate from the explicit holding of the Supreme Court of
Tenncssee. Therefore, Petitioner's request for a jury trial on this matier warrants no further

dizrussion and is DENTIED.

CONCLUSION

The Court has congidered the Petition To Prohibit Exccution Under Common Law, Ford
y. Wairwright, 477 11.5. 399 (1986) and the Tennessee Constitution, its sccompanying
pffdavits, and the State’s response, and finds that some of the requests in the Petition do have
merit, while some do not. Therefore, the Petition ia DENIED as to the request that this Ceurt
prohibit Petitioner's execution and as to the request that this Court smpanal 8 jury to determine

5
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fﬁ-tiﬁnnﬂr’s mental competency. The Perition is bowever GRANTED as to the request for s
heanng to detenmine the present mental competency of Petitioner, and as ta the request for the
appaintment of mental health experts to parform p mertel evaluation of Petitioner.

Petitioner, Robert Glen Coe, has made & threshold showing that his present competency
1o be executed is genuinely in issue, and accordingly a hearing to determine Petitioner’s presens
mental competensy is warranted and hereby ORDERED.

In arder to deteomine his present mental competency 10 be executed, the Petitiooer shall
ba evaluated by Dr. William Keoner, M. .. &od Dr. James Merikangas, M.D., who wete selected
by the Petitioner. The Petitioner will also be evaluated by Daniel A, Martel. Pb.D., and Daryl
Bruce Matthews, M2, Ph.D., who were selected by the State

In accordance with the time frame ses forth by the Tennesses Supreme Covrt in Yap Tran,

the memtal health professionals sefected by both the Petiioner and the State shall fle written
evaluations of the Petitioner's present mental competancy with this Court within tem days of the
entey of this order, that deadline being Jamuary 13, 2000, Within ten days after the evaluations are
submitted to the Court, this Cogrt will set a date for Petitioner’s competency hearing,

T is therafore ORDERED, ADTUDGED, AND DECREED that the PETTIION TO
FROHIBIT EXECUTION UNDER COMMON LAW, FORD V, WAINWRIGHT, 477 U5 359

{1986) AND THE TENNESSEE CONSTITUTION iz DENIED in purt and GRANTED in part.

2000,

W]U..,EE;!. EEY. C!m
ar DC
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