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IN THE UNITED STATES DISTRICT COURT & T amwﬁ{-
POR THE MIDDLE DISTRICT OF TENNESSHEE 0o ol 404 1280,

NASHVILLE DIVISION UEG 2 3 1999
ROBERT GLEN CQE ) BY,
L] ) | o
Petitionec ) No. 3920180 =
) Jadge Nixon
Y. )
RICKY BELL, Warden ;
]
Respondent )

PETITIONER’S SUPPLEMENTAL MEMORANDUM
IN SUPPORT OF FURTHER PROCEEDINGS
ON INITIAL HAREAS FETTTION

In & Docember 9, 19599 order, thia Cnmwﬂmrheparﬁﬁhﬁnfmm
coneerning this Court’s exarcise of jurlsdiction over Rabert Coe's petition for writ df hobess corpus.
In particular, this Court requesced that the partics address: (1) whether, assuming this Court's
December 2, 1996 opinion is 2 final judgment within the meaning of Fed R Cév.P. 54, fhis Court has
jurisdietion to mml*mnerlmmammdhupaﬂﬁon. G)Mu-umadmmnofﬂn |
alectmcution claim ia barred by 28 U.8.C. gmmﬂlliﬂlwhethuuhhnmduimthndby

BUE.C. 32244 (0)(2); {4)wh=ﬂ:=:aﬁmislumupropniybmughtpmmtmﬂu 8. !‘,J §2254

nrlﬂ.lﬁc §2241, Petitioner respecttully addresses those ismes for the Coust.
THIS COURT HAS DICRE‘I‘[UN TD ALLOW AMENDMEN‘I
EVEN AFTER THE COURT OF APPRALS HAS RULED,
ER LIMITED CIRCUMSTANCES, AND IN THE INTEREST OFIUSTICE
TI-IE COLRT SHOULD PRDPERLYMLOWAMBIDMTHERE '
Pmumdnaamdupmeﬁmﬂzhﬂwn'snumbu 8, 1996 order was n Enal, appaalable
order. Itmhmitgrmmdﬂuhmﬂmﬂmrﬂlafwhhhhemmd—:mm Sen Phifer

Y. Warden, 53 F.3d 859, 862 (7th Cir, 1995); Burioa v, Jobnson, 975 F.2d 690, 694 {10tk Cir, 1992);
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Bleke y, Kermp, 758 F.2d 523 (11th Cir. 1985). The question is niot whether the Decerher 8, 1996
oeder was final and appealable, but whether In and of itself it constitutad a complets final judgment,
fr did not. Rather, Fed R Civ.P, 58 requiras a final judgment to be separately entered on the
dockeet, amd comtained in ¢ pepartte document of judgment. This did oot eecur, sud thevofore, there
bas been no final judgment in this case. Thus, Bllowlng the conchmion of the prior appellate
pracesdings, this cess ramains in the postuca of any ather ease prior o  final judgment, This Cout
bas jurisdiction over tha initial petition, admittedly ﬁmﬁaﬂb&th:ﬁﬂthntnummiﬂmhim
bocn decided. Thus, the caveia befors the Courtto either camduct further proceedings, o omter fing]
judgmfm, and ta do o on whataver tenms are pruper of just. |
Yﬂuu:nmumiugnﬂnﬂjndgmm:,thﬁ&unmmpuwumnllnwmlnﬁmﬂﬁm
pﬁﬁmmﬂﬁ:sﬂaﬁﬁem"ﬂmhmhﬁmm&nﬂ# the Jower court will peomit
new iases 10 be presented by an amended pleading that is conststent with the judgment of the -
tppellate coust.” Wright Miller & Xane, Pedersl Practiosand Pronsdre Civil 24 §1489 (West 1990), |
Pp. 698-635. Son Ciy of Colymbinv, Baal N, Howsnd o, 707 P54 338, 341 (8 Cis, 1983) " ©
{emeadment may be proper pon ramand of case to district court); Jonck v, 8. Penl Fign & Merica
Ioa Co., L0BF.2d 123, 125 (5ta Clr. 1933), Even'sfter a final judgment, 'md.w.-nu may be
posible” and sl be grascad sparigly wnd oty iFjupis roqulrs* ou Dasuncaty Review v,
Detzuouth College, 889 F.24 13, 23 (18 Cix. 1985). "Thetoichatone ia squitabile and case-gpecific.

{‘To situation here diffacs Som a caan inwhich a district gourt '. .l
3 demiizs relief and an eppellate
munﬁmﬁgdutnnmmmm,upmﬂaafﬁmmhymnppmmcmmmhm' :
!nﬂhﬂm._d:sllnctnumtndn.mjddmmhﬂﬂmdy been entered, In this case, however, zalicf.
#n3 granted in Robert Coe's favor. Following the couwrt of appeals’ ruling, the distict court

reasaures jurisdiction o ast Inca ity with the i
relinf can bo ifﬂmwm:y appellats mandate, and it nmist take some actian |
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1d. See albo Jaryis v, Regan, 833 F.2d 149, 155 (9th Cir. 1987)Jeave to emend may he granted after
entry of final judgraear).

AsRobert Coshag previausly asserted, asio the elecirocution claim, this Court moay properly
sitow amnendment. Robert Cae sought toraises valid constitutiona] elaim. This Courtinitially denied
the smendmant es being fivolous. The only lamue before the Sixth Circuit concering this elaimn was
witether thin Court abused its discretion in disallowing amendment on the basis of *rivolousness.
The Stxth Cireuituphaid this Court's priar exercise of discretion. Allowing emendment ofthis cleins
i not incansistent with the appellate marudats, 85 the Stoh Cirewit only addrsssed this Court's
exercige nfd.li:nreﬁnn. Ta be sure, had there been no intervening event following this Court*s inivinl
denial of the amendmans, it would apparantly be improper to allow amendmont at this stags. Bm
that is not the case here.

Rohert Coe sought to zaise this non-frivolous claim earlier in the proceedings, Tl:ianm-t
mistekenly belioved that Robert Coe’s cImwﬁ'lwlmu Aa g ragult of the grant nfmriImnm '
Bryen, Robert Coe’s aspartion that his claim iy not ﬁ-iw]uunppursmbemu. Thug, whila |
Robert Coa has sought to heve his ¢laim heard in kg mﬂalhabeﬂmﬂomhnhubmﬂ;mdﬂm
opportamity theough r ruling which now appeary immnmtulightufmint-ll'vml,ngﬁmt. With
mdpmtmthlhgimunﬁ:mﬁﬂ!&nmumemmm,thisiﬂhmﬁ&ﬁnnﬁwhinh
saendemmt should now be permitizd, becanse ustles requires” such 4 revult, et Dacmens
mmnummmsnw.uam.w-,mémwumu dsmied consideration
of his claim. |

ﬁlmﬂtﬁmﬂﬂm&uﬂ&uﬂm}hhmauowmdmtmﬂfm

wmmmqummmm.Mmmmuam s
i
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S.Ct, 1618 (1998) constituten &n intervening Buprems Couwrt decisjar which demogsirates thag
considering the claim in a first hahess petitior, is proper. Second, s a marter of fact, the slaim has
becoms ripa (if it has) only after this Court’s previous consideration of the petition. O December
Iﬁ, 1999, the Tennzesse Suprense Court bust ast a March 23, 2000 execution date, while ordering
fiate court proceedings on the competsncy quastion, Thus, the Tenuessee courts have even
recognized that taz claim was not rips earlier: escordingly, Robert Coe cannot be faulted for nat
fhising n nun-ﬁpa. eleim, which could only besome ripe after the prior pracesdings in this Cowit,

A.:withth:dmmuﬁm:lﬁ,ﬁh inunpmbnfsth:prenismyp&uf natrow chenged factual
omd legal circumstances which wamrants the amendment of the petition at this tima. And, as Robert
Coe kas previously arpued, R;upundmmmlymntﬂlei:whminhnﬁngﬂmulaim
Presscbed at this time, a8 it was never fipe befos, a fact which the siate couzts of Tonnazsze and’
Respondent appear to clearly acknowledge,

Therefore, the requested amendmeats - because they are warranted in the interest ofjuatics, -
are not %mnnﬂm“imthwuusmdam,mmﬁlwmmufmmwﬁuﬁ '

Warmnt ancndment even after unmnﬁnﬂdﬂuﬁmﬂfﬁm cuge by the gourt of appeals — should be
allawed, |
IL
THE ANTITERRORISM ACT IS INAPPLICARLE
TO THE ELECTROCLITION AND FORD CLATMS
This Cenzrt has Ihnmuumdthutﬁ:wﬁunddms&n:ppﬁubﬂﬂynfthaﬁuﬂ::mﬁm-
mm&mmmmmmﬁ:ﬁmuummmmmmuﬂuuswnnmﬂm
ddmunderﬁnmnmiwwnﬁﬁmufthehnﬂmmmnis meraly secking firther
Proceadings on his initial petition. Becyuss the Provesdings new before this Court do mﬁ?ﬂw
4
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» "secand or surcessive habeas corpus applleation,” §2244(bK1), (2}, those subsections simply do
uot apply. Compare Caldercn v,_Thompson, 118 8.Ct. 1489, 1500 (1998){sucosssive petition
provisions of AEDPA do nat by thelr termg apply to recall of mandate during initial habeas
proceadings, although they infusase exerclye of discration of court dealing with reeall of mandste
of inltial petition).?

Even a0, if tha AEDPA provisians were to infarm this Court’s exzrcise of it jurlsdistion at
thiaﬁmu.ﬂmuluududumuthumadmthamthuﬂuymlduquhﬂudmiﬂufrel.iefqn
such claims, whereas selief would be pennited under the pre-ABDPA habeas corpus law, As the
Sixth Clreult has held in [n Ra Hanserd, 123 F,34 922 (5th Cir. 1997), the AEDPA cannot apply 1o
a petftioner whe flled hie initis] habeas corpus petition before the paseage of the AEDF A (as Robert
Coedid) if the succossive petition provisions of the AEDPA would precivde relief, gt pre-AEDPA
standards would permit relief,

hﬂmthepﬁﬁﬂmhﬂﬂdlmuﬁmwﬂmminlgﬁﬁ—mhm.h
wm—mmmrqmdrdhfqﬁnmpﬁmﬂm AEDPA, following the new
Supreme Court case of Bailoy v. United States, 516 U.S. 137, 116 8.Cx. 501 (1995). As the Sixth

MwmmmyyntﬁgpmﬁnWMMdmmmthMnmhm

conszquenss to his filing a first motion: he wauld have logt his right to chellange hia

sentepce, ...M:mcmmhsnuttxpmndmimmﬂmﬂhanm.hﬂh '
;uch:mmﬁv:cﬁu,mmuld-mtapﬂy:kﬂmﬂ.hﬂﬂsw. .

? Robent Ennismmlynquuﬁﬁg’thﬂﬂ:isﬂauﬂaﬂwfmh- i ]
. ; ! procsoclings on his initial
petition. H:unmmywqrﬂlmgnumudpﬂtﬂmmﬂhnn: ing that thi i
" o g wecon requesting ﬂmﬂuurtm_hu

5 .
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Heagerd, 123 F.3d ax 930-931, The naw standards contained in the Antitervorism Act thus created
& new legal conssquence for Hanserd, whose entitlement 1o fedsrad redief attached in 1995 — when
i filed his first federa] pedtien. The question was not wher Henserd filed his second request for
selief, but whether, peior ta the pasaage of the AEDIPA, he would bave bad o right to relisf fom kis
pre-AEDPA plea — éven on & szcond or successive petition, Thus, tven thoagh Hanserd filad his
#econd applicacion after Apcil 24, 1996, occurrences befare April 24, 1996 — viz, his 1991 plea and
his 1995 motion to vacate — wok on new significance under the new law, He would have receivad
relief under pre-AEDPA law, huf now thtked being denfed ralisf under the AEDPA. The Act
thersfore eould not epply, becanse it would thus have rstrogstive efect.

An enalogous sitcation {s presented hare, Robert Cor filad lus hahsas petition before the
pmgﬂnfmeAEDPA.UnlikaHmd,Ruhaﬁﬂmlmmﬁludumdnrswup:ﬁﬂm |
b'althumml}'mquastudfunhwmmding:pnurmmyﬁnﬂjudgmaminﬂusmdfarﬂwi,tf- .
mmmhmﬂmdmmuwmmwmmmmmmmm
initial petition. As in Hapserd, the standards of the AEDFA thersfore sanmot be applied to deny
relief if relief were available under pee=AEDP A law: |

Ao, relief would b aveilable undet pro-AEDPA law. First, smendmeatis permisalbie vnder
the pre-ABDPA babcas 1nw.m:_i:hmfmuhé-mm eancernis with this being 2 second petition.
Rhm&unﬁﬂmhuwhhtﬁnﬂjudmm%&mdﬂhuthEanﬂlqw
semendmens prios t final fud g, which has yet to b éntered in sccardunce with Fed R.Clv.P. 58.
Yet the cldims would #till not bs kewed by pre-AEDPA law conceming second or sucoessive

-W.Mmmmmhhmcummm'm"famﬁng'thuulmﬁ.

6
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@3 Bryan constitytes an intervening evert. Ever under the AEDPA, the electrocution elaim would
not be bared under 28 U.8.C, §2244{b){(1). Robert Coc has, as of yet, never had the claim before
thiz Court, becanse amendment had previously been dariad, Therefore, by its terms, §2244(k)(1)
mieply does not apply. Further, he would be entitled to raise the elaim uvndar §2244(B)(2XA), a3 o
Supreree Court huldinainﬂmdmluimda:ﬂncuﬁnnmmﬁmﬁumlmuldﬁﬂwﬂhhm
Fovisions of that subsecting, As to the Pord elaim, because thera haa been pa pazsible factize] basis
tnmianihwlnimunﬁlthnmmturﬂn;afmmﬂundmmmd:rthndﬁmpomﬂnlly tipe, the
factual besia of the claim was mt:ruunn:hly wvailablc carlier, Thizx, thare would also be ample
"cause” for any alleged failure to mise the elgim soanar. |

Thereiora, under pre-AEDPA law, the Fard clalm - even if' it weys somehow considered a,
second petition - would still be availabie for&dnﬂnﬂ:wundutheuhmun:u. not oaly
bectuse of the retroactive effisct of the ARDPA, but also beoause the writ of habeas corpos would
then be mpeudadmd:rﬁrﬁdéii?ufﬂmﬂtﬁmsum&mﬁmim.ﬂmm 124
F.3d361, 379 (2%Cir. 199&). qudanmnhuuﬂaMinMuﬁnMjm uﬂ
F.34628 (9th Cir. 1997)(Nedson, J., spesially coneurring), a Ford elaim sould clearly be heard under
pre-AEDPA law, and therefore the AEDPA oannot be applisd to procluds it midm'ltlon:

mﬂﬂqﬁh claim,

_:maprnzs. 1996, aclalminvolving lack of cumpetency to be mmm

:uuldll-n: mduﬂhammmiﬂmﬁldinfedmm Ou April 24, 1994,

and gince, under the ?Im.lﬂmquﬂ,ﬂhhddmlﬁwmmhemm

gﬁimmmmh:amﬁmmmmnmmmhw‘ todoso.
: not suspended s ta thase claimg, it is difficult 1o

aver be fuspended ns to ey clasy of ¢laims. e howlican

1
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Id. at 535 (Nelsan, 1., specially concorring){emphnais supplied),

The Supreme Court iag indicated in Lindh v, Murphy, 521 U5, 1178.Ct. 2059 (19#7]
that habeas carpus revisiazs of Title 28, Chepter 133 uuudnedhlthnhEDPAduum.applytnm
where the habeay corpus petition was fled before April 24, 1996, the date the AEDPA hecama law.
Aq the Court explained: "Ths siatute [AEDPA] reveals Congress's imtent to apply the amendments
ta chapter 153 only ta such caser aa were filed aftar the statute’s enactment.” Lidh, 521 U.S. B_
117 8.Ct. st 2063 (ephasis supplied). The Court reitarated: *Wersad . . . §107(c) [of the Act] .,
. a8 indivating foplicitly thet the meadmeats to chapter 153 were asnued and meant to apply to
the general run of habeas cases anly when those cases had been fied afier the date of the Act."
Lindh, 521 U.8. 8t __, 117 8.Ct 2t 2063 (amphasis supplied). Finally, in its mmmmm
this Court emphasizsd yet egala that the AEDPA daes not apply to habeay cases which were fled
befora 1996. The Coust cenchudod: "W hold .., that the new provisions of chapter 153 generally
wply only to cases flled after the dct becama gffbctive.” Lindgy 521 U.S. 2t 117 s.r;*t. 6t 2068

. (emphiasis supplisd). While "Lindh"s case is nar unuf&m," I€.. Robert Cos's case alse is "nat
ans of thess" cases, bacausc his case ~ his habets petition — was filed in 1992. As in Lindh the
AEDTA simply doss not sppiy.

‘Further, mmﬂdufﬁummmmppﬁndmmmm&@mm

#fficts upon Robert Cac. To determine whether naw Congreasional bagisiation applies tos particular

case, the Conort myist ask:

Pirst “whather Congrais bas expressly prescribed the etatute's er reach"
W‘b’. USI Film Produces, 511 U8, 244, 280, 114 8.0t 1483 g;gd-]lfthﬂu
is 1o congressional dheﬂiwmmmlmhdammdummim
whnﬂmﬂ'l: application of the stetute to the conduet &t wur would remult in o
retraactive effect. Jd. 130, than in kesping with our 'traditfonal Fesamption’ agalnst
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retroactivity, we prequme that the statine doea not apply to that conduet.
Mantin v, Eagix, 527U, , 1195.01, 1998, 2003 (1999).

In this cese, "Congress has not expressly mandaied the tempors) raach® of the Chapter 153
babeas revisians of the AEDPA. Magilg, 527 U8, et 119 8.t #t 7003, Those ravisiony are
wholly silent on. whetber they antmatically apply to 8 Beuss consjdarad mpm&ﬁu
AEDIPA. The Iangnage of tha ABDPA thos: |

S ST Y e oy
‘lmnmhlgunun directive’ or mmmmﬂ that fhe sttuls is to be applied
Martin, S270.8. &, 119 8.Ct 42004, quoting Lagdgras, 511 U.S. nt 263, 280, S8 Lingh, 521
U.E._ a_ , 117 8.Ct at 2064 {mrwllngi:laxivu enactment will not be sllowed ta have retroactive
effect unlens it containy the "dwrmt;amntrqlﬁred ta apply a statute in the Hafuvored retroactive

way"). |

The aoly remaining queation, therefore, is whether considemtion of ARDPA Ilnndw.'lsm -
uthmnuwmhﬁ:mﬂefmhsﬂmmﬁunwuldhmnumctw EE'uﬂnpnnR.nbutCoe *The
inguiry into whether a statuts opesates retrosctively demands  common sense fumhmll‘judmen:.
shout * whnﬂ::rth:mwpmmmulmhs mlanlmnuqmmmmmm Liefore ity
enactment. ' Martin, 527 U.5. l;t__._, 112 8.Ce of Eﬂﬂ_ﬁ,mm 51! EL&. lt?.?ﬂ, 114
S.C. ut 1495, "This judgment should be informed xnd guided by ‘familiar considerations of fair
notice, reasonable reliznce, and settled expectations.” Martiz, 527 U.S. st 1 19 EGL et 2006. -

Inmﬁmpmviﬁmﬂfmamfﬁdﬂmtapplym bﬂuﬂ%tﬁi&iﬁﬂﬁﬂlﬂﬁtpﬂﬁﬂm
To the extent that thoss standarda would influence this Court's exercise of discretion at this point,
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those standands eannct be used t deny refief, a5 in Hansersl, New 28 U.5.C. §2244(5)(!) sad ()(2)
ues&nplynutappﬂnnbluh:r:andmﬂhmwﬁmrrdiafuhthgelentmuﬁmurm
elaims, and the Eord elaim is partioular, sincs the feets supporting that claim anly arise (i at all)
after o filing of the initial petition. See In Re, Tavior, 17! F.3d 185 (4th Cir. 1999)(petitionsr’s
request for relief on lssues which erose only after initial habeas procesdings was pot & second
potition under the AEDPA). |

1.
- APPLICABILITY OF 28 U.S.C.82241 'TD FORD CLAIM

There is also 8 long ling of case low which provides that & clalm relating to the mxpeution of

A sentence — ad oppesed to the constitutionality of the econviztion or m-—maypmpmﬁbe
brought pursuant to 28 U.S.C. §2241. See a2, Bradshaw v, Storv, 86 F.3d 164, 166 (10t Cir,
1996)(“A petition under 28 U.8,C. §2241 atmelea the exeoution of » senteros rather thag ies whdity .
- ++% Linited Stgees v, Jallli, 925 F.24 989, 893-894 (&t Cir. 1991, mmmmmm "

¥ Cqmbee, 162 F.3d 348 (tyh Cir. 1998)(§2241 chaliange to exerution of sentence). .
AucmmmiudﬁnunmmMHwﬂnmmﬁmﬁumﬁwnﬂhhmﬁaﬁmw.lhu
sestonco — but 0 the actusl execution of scnteace — it sy be considerad és properly brought
puosuant to §2241. Neverthaless, nnh&cmmmmmmm Court allew his
amendment to the §2254 patition, vhile nﬂfumlmuuthepumﬁhqrafmdngmclﬂmm

§2241 ﬂuﬂd&emﬂm&muﬂ-wﬁnhumfnrth:mumm mted-snmlhw
be deemed improper Luter.

‘Mmmmmdmhmwum iyt
Tequesting
application. chpﬂum’tmﬂdinﬁendtumh lmjmtﬂnhﬂtﬂun,ﬁm Court merely should anter final

1%
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Further, ifthe claim has not been ripe, but §2254 would preclude reliaf sven thaugh the claim
could not properly be raised carlicr, resortte §2241 would be propes, as it would allow consideration
of the claim, and would not risk suspending the writ of habeas corpus es o this type of claim. See
Marioez-Villareal v Stewart, 118 F.3d 628 (9th Ciz, 1997)(Nelson, I, specialiy concurring),
Regort to §2241 would thus evold the consfinstiona! problems (viz. suspeasion af tha writ under
Article I §9) inherent in faulting Robert Coe for not raising & claim eorlier — when that elairg was
simply not availble sartier — bt then preciuding him from raising the clalm when it were to become
available. |

CONCLUSION

This Court has yot to extor a samplete final fudgment in thls case pursuznt to Fed R Civ.3.
58, This Courtmay therefore allaw smendment of the petition in the intarests of justice, and should
do 80 now, in the interest of justice, m. light of the unique factual circumatances presented by this
case. The Court should also conduct further prooeadings. .

Abtommatively, if this Court wers to now sater u fina] judgment againm Petiianer in
arcordance with Rule 58, Kobert Cos respectfully sequests that this Cnmmﬁndiudmmvdth
leave 1 amend into his §2254 petition the Ford cleim when the claim s sotuslly fips, it h ot
apscifically mm-!ng sny such judpment withowr prefudice to allowing Rnhai'l:".t.‘.nu o Tize 2
Faxd olaim under §22a1, if necesary.

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/supmemhabeas/supmemo.htm[11/19/2010 7:52:05 AM]



Respectfully Submitted,

James Walker

601 Woodland Strest
Nashville, Tennagses 37208
{615) 254-0202

Hepry Martin

Paul Borei

QOfficz of the Faderal Puhlic Defender
210 Brosdway, Suite 200

Neshvills, Tennessee 37203

{51573 7
By: 4’%‘@

CERTIFICATE OF SERVICE

I hereby certify thet a true and exact copy of the foregoing has been forwarded by first-class
mail, postage prepaid to Glenn R Pruden, Assistant Anorney General, 425 5th Avenue Nor,
Nashvilla, Tannessee 37241, on thig z_;dlf of December, 1999,
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