IN TEE UNITED STATES DISTRICT SOURT
FOR THE MIDDLE DISTRICT OF TENNEZSRE
MAEHVILLE DIVISION

s

ROBERT SLEM COE,

Fetiticner,
casw No. %:52-0l00

v, {Senior Judge Hixecn)|

RICKY BELL, Warden,

T W bwl Rt 1 Rd Twr

Eerpondant

RESEPOMDENT "9 BRIEF CONCERWNING THE DISQUALIFICATION OF ATTORMEX
CINERAL. PAVUL G, SUMMERE AND THE IMPUTED DISQUALIFICATION OF THR
TENNESSEE OFFICE OF THE ATTORNEY GENEXAL,

A, .Intraduction

Petitiore- Reobert Glen Zoe haz flled a motien te
disgqualily Tenneases Aﬂtarns? General and Reporter Fav. G. Summers
ard, in addition, the entize staff of the Qffice of the ALtoiney
Ceneral anc Reporter frem fugther particopation in this hrabaas
corpus action., A= grouncs, petizioner allieges that General Summers
participatﬂd..as.an appe.late judge in ar earlier atate post-
convigtion case, ‘n whiszh petitipner sought to challenga £33
vaildity of nis conviztion and sencsnze. In ﬁiew of this=s srior
judicial iﬁv;lvemant, acoordlag to petitinngz, Ge#qral Sumiera’
parbicipation as “p:cstcuthrﬁ in this habeas actlon ¢reatms Ak
ap;ea:aﬁ:a of impropriety reguirirg his disgualificatiern under
Srate i Tata, 925 3.%W.2d S¢% iTern. Crim., App. 18¢3].
hdditional’y, petitionar =laims taat the entire Cifice of thke
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Atrtorney General mus:i be dlsguaiified undax Tate, bDelpuse Saneral
synrers’ allegedly inpeepsr partigipation as 2 lawyer lr the casas
nas ;omnhcw “talnced” kls ;ﬁtire staff,

The mation 19 w;tnout merit. Im Tmhe first piace, for the
reasona set foxsh in reapondent’s memcrandum of law filed Havemﬂ&f
24, 10885, and stated in epan geurt by counsel for raspondent guring
the hearing conducted Novemeer =23, 1999, +<pis habesas acticon is
gwer, and the Courlt fis whoer & duty to anbtaezr &R a!def diarilssging
thelcasa corsistent with the mapgate of zhe Couxt of Appesls.
ﬂccafdingly, there are no furtbe: procmedings te be had before this
maurs from which General Summers oz his staff  couid  De
disquaslfisd. 3ecord, é@ven if further proceedings in the case were
appropriata, Tate does not requ.re disqualification of eitner

Gererasl Sumrera or his staff.

B. Brgutmnt

No cage syists Zgom whigh oo digoualofy BEternay

Aa neted .in respondert’s nrief filed cn Novexber 24,
1233, in Coe.v, Ball, 181 F.3c 320, 355 (6th Liz. P28}, +he Bixth
Circult specifically and unezuivocally held that
'h'ased or Gthe foregoiry, e REVEREE the
districs court insofar as it grarted nabeas
 gorzue zelied, and AFFIRY -naofar as it denied
selinf, Thnere’ore, the award to Cos of tabeaa

spepus zelief 1s REVERSED.
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Bocarse “(a State’'sy interests in finslity ares compelling
whar a federa. sourt of appesls lssues 3 fidndate dernying faderal
habeas rellel,” Caldaroa ?:RTHDMPEQH; 523 .5, 338, 11F B,0t. 1489,
ip€a, lag L.;d.ld TEE (1¥9E), and because aftez a case has oeen
deolded by ac appellate eourt and the mandate has.issu&d, the
cistrict comurt may nat

vary [-he nandate] or examine it for &ny othex
corpose thar execution: or give any abtker or
forther . relisf; or revied e, aven Efor
apparent errcr, upgn any matter degided on
appezl; or interredd.s withk it, further than
Lo settlea =5 much as nas cegn remanded,

fIn re Sanford Fork ¢ Peol Ze., 160 U.5. 247, I53-38, t§ 3.0t. 281,
283, 40 L.Ed4. als [(:855}), this Court L1a compal:ed te dismiss che

patitior. As this e

m

fectively cencludea this acticn, ne 2ase
exists from which Lo discualify Attorney General summere cr his
stacf. ZSee In r& Chambers Development Jompany, Ine., 145 F.3d 214,
224 (3d o, 0 1998);  Caldwall v, Fugest Sound Eleactrical
Aporenticealls and Training Trust, B2: F.2d T€5, 767 iB:h Clr.
15387} Feldwan v. Menman, BLS T.24 131, 1321=-22 (9<h Cir. 1887:

Trederics O, MoGawran, et al., Sixtn COirecult Faderal Fractice

-

Marual. at 5 (3d ag., 199091,
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I1. Y& grourds exian =0 disopal: fur Rt iolniey Gepersl Paul
G._Summers or the ent’re under shata v, Tare.

In State v. Tsne,t 923 S.W.2d 348 (Tenn. Crim. App.
1823, the Tannssase Court of Criminal Eppeals discussed che
facters a court must gonsider in determining whether a Distr-ict
Arzernsy sheuld be disgualified from him role as prosacutsr in a
criminal case Sases on his prior service agy 4udze in the.same
prosecytion. The oSourt atased that, ir determining whather
disgualllicatien ia necassary, it must cors:dar whether an ageual
tonfllict of interest exists regquiring disguaiification, whethar the
Zoxmier judce’s participat;cn A5 LLOBRCULOL SXGETEs an appadrange of
impropriety requiring diaqualificatica, and [ina'ly, Lf aithar of
Tha shave 1z ﬁresent, Wwhetnar The Oiskrict Attorney's
diaquai;ficaﬁion regulres disqualificatisr of his sn=ire oifice.
Tatz involved tha disqualificaticn of Kage County
Cistrict Atzorney. Genzral Randall HWichola. Sichals presided as.
trial judse over Tate'sg criminal p:csecu:iuﬁ, recaivoc canfidertial
information from Tate concezning the case durirg ex parcta
pxaéaﬁdinga ne randucted és juadge, and <hen, afzer leaving zke
bench snd taking up ‘tha wosition of Ciastrict At:ornay, assumed
_:espcnsibLLLLy for prosecuting Th:& in that same criminal case,
™ke Courk of Srominal Appeals held_[l; thet Nizhols suffered under

an actual esnis ot of deterest which regquized his disgualificatien

fet.ticnec’a arg_ment for disqualif:paticn L& Lased ancitely a0 thiw casza,
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frox, pArticipation as a Lawyar ip Tatg'ﬁ prﬂaécu:ion, bacauge, A8,
Jﬁdqe{ Michols has recesved eoanfideatial infermatlon from Tate
while prealding in the caséa-izi thar anvy partic:patlon by Hichola
ax & Lawyer 1in the cése would alss greate an -appeazance of
improsriety regulring disgualification, because, a» Judge, Hichels
wade rullngs and consldered ax partes communicetlons f[rom Take and
then scught =n acht as prosecutor Yon the sames cnargea;” znd,
flcally, V3 1:..5.-1;!.:. diogualificatian =f tha antare HKnox County
Bistrict Bitorney's Office Was required, DacAusS:s, ﬁs Judge, Nichols'
‘nas received conficestiel irformetior frﬁm Tate concerping the case
Eut, a» diatrict stborney, ﬁiﬁhals had faileg properly tc screen
nimself Zrem the cther attorneys in the Cffice wio were handiing
tha caae, 4. at BE4, BB, 237, I
By contrast, 1r this case the petitloner doas nﬁt allege that
General Bumners labaré under any ectual canflict of intessst.
'.M;;envmr, there is no appearauce of im;xapéiaty vnder Tare bacauss,
as Judge, Zeneral Sumrnare zeCeLves Lo confidential informaticn Srom
coe and h2.d no ex pérte proceadings during whica he 2ould wave
oesn exposed to such infeorraction.’ Zgqually signiZ:cant ls the fact
that Gensral Summers la rnot acting as “preascutor” af Coe on "tha
asme cnaﬁges” invelved i a prior proceeding sver wtizh he presidedl
~as Judge, Ganerxal Bummars played no role as & :uﬁge irr the
proceeging in whi:h_CQ; wad prozasured, convicted andg sentenaed.

Ratrer his Dffiza is defendliug the lagality af Coa’s cenviciton and
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SeMTENCeE ajAainst collateral ettack in a habesa corpes acstion, -an
entiraly sapsrate lawsult both from the proceedine -n which Coe was
convicred and se.-n:enlced a-:well g from Cow's sacons soiate poss-
cenviotion sctism in whizh Senars. Summass sat as Wagge an the
oourt ﬁf Crimina. Abpeals. Finally, all substantive izsues nvolvad
ir this Fakeas actien were litigated and fully dizossed of long
before Summers’ appolpntment 13.httctney Feneral.

a, Aotual conflier of inceress.

AlThough tne petitloner does nov allege that chere ia an
actual conflliczt of ingergat requ‘ring cdisqualifieogsion, 1% i§ clea=
that no Aactuali 20rflist exdsta. Generally, a cenillier of interest

'r&quirea disguaiiZication wher a lawyer repraserts a client with
interedts adveres tw engther client, State v. Fhillips, 672 S.W.2d
427, 432 (Tenr. Zrim. App. 19B4) 2iting recpie v. Gerold, 107 W.E.

163, 175 (Ill. 1974:. For example, a ‘defearse _awyer may not asscme
the role of prosascutcor againa* his fﬂrmar client in the zame case,
since hia intersszt in prosge¢uting on Eéhalf zf the stace is adverse
ts-the dutios helc-uﬁa his ‘formaxr zllient. State v. Loguar, %i4
B.W,. 24 554, 557 {TEnn. Crim. Agp. 19%5) . The =aticnale bhehind this

ctule is "thac a laayef le negessarily privy o confidential
comminicaticns Erem hia cilents, Tate, 225 §5.W.2d at 554 citing
Stets v. Willie Claybraak,,mﬁ. 3; 1982 WL 17548 (Tenn. frim. ArE.
at J#cksqn;'Feb. SJ.1992?. Tte_lawyerfé duty of Zeoyalty ba the

Eormer client pregludes Maclasure 02 the confidsnces and secrebs

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/rgcoel3/motdisgag.htm[11/19/2010 8:04:14 AM]



ke learned from that ciisst, but the lawyver's cuby of isyalty te
the gurrent client involved in litigation with the former dictates
that the lswyar yizlare “13 duty to the former by ucilizing all
information at his dispozal in sazvice f the current clant’g
cauaw, jisqual;fi;ation is =herefocre appropriate even without a
dhewing chat che lawyer §n fact disclosed any Eonfidentiai
ccmmunications frorm nis former client to hls current ane or that
cany sugh disolasirs could mave beern decrimantal o tha foarmer
lient, I's.

A preclesiy analogous conflict ¢f duty arisas wrerever n.
lawyer who, ag judge, has vacelvss porfidencas froaw one litigent in
a cﬁaa tnen laavez <he bench and attarpts ;a Lepreszent ancther
lizigart of adverse Iintereat in tae aaﬁe ¢ase.  Qn the one hand,
sven after leaving the hench, the lawyer ramairs under a duty to
ﬁraaerve the confidentiality of any ‘nformaticr =& lea-pad tkrough
BX parte comrunicaticns fxzenm any pafty while serving as judge. oOn
thw nther,'the AWver's duty of layalty to the litizant was has now
hired nim weuld Tegulire ninm Lo divulige thsse ax Sarte o-nfidencea.

- That was the altlafion that gave riss toc the conflior {1denbified by'
the gourt in Tacs,

Here, by cuntré;t, nane of tha reasons SLppParting the
cisgualificatior of Gererzl Wicnele in Tats are presant. I= iBﬂ:,
then :udgﬁ Summers presidad over aprellabe review of a sesend poat -

convicticn petikion filed by Sos. The pctifion nad peer dismiaced
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by the trial cour: without arn evidentlary hearing., The fourt cf
Criminal 2ppaala, in an cpinian wertten by Judge Sommers, affirmed
‘Lhe summary dismlssal of bgg Fetition, holdiag thas “is);s £ 2ach
nf the grounds lizted in his pezitio=, [Toe} has e'ther wa-ved, Had
a fair hearing where the {ssues were previcusly determined. Zfailed
oo ahoWw that a new fule is ret:oactivn; or has presankted ar
argument wich s legal hasis.” Raobert Glen Coe v. Siats, 1931 WL
2872 {Tenh. Crim.App.. Hao. 133, £iled Nov. 12 1851, :

S - at Jackacon).

An axamiration of thas apinion azd the recard cn appeazl in that case
revedals that ng ex perte proceedings cccurred betwsen Ooe and the
panel cf judges considerirg the appeal and, thus, establisnes thaﬁ
Judge Summers coulé ne:s have bBaan prayy ﬁc any confidences or
sexrecs of Coe as a result af his Jjudicial secviece in that case.
Séq hddenda Wos. 13-26, FPurthermore, there are a ﬁlaﬁhera of other.
'd;stinctiﬁna batusen kais .cese and  Thoas oAl Cin whigh
diﬁqunlification was ordered: Judge Susmers’ grior expogyure to
Caefs_¢on¥icti¢ﬂ and sen:qﬁce wags 435 an apﬁallatﬂ level judyge an 5
pqﬁt-cﬂpvictidn callu:arsl attack; he »s not éurfnntly prosactting
Rokert Glan Coe ana did not partlcipare as jufge in any criminal
prosécuczion of Zoe; hie Lnvolvement as jucge cnnsisted.:e:ely af
" aff.rring the summazy dismissal of Coe’s mericless seccnﬁipast-
conviction petition on procedural greunds) hig invelvement cccurred
mearly a geﬁada prier tb.thg ;aée from which petitioner sugomatas ke

must ~be discuslified; and hia appointment ad Attorney Ganeral
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ageurred long afrex all_substantlve iggues in this habeaes action
wege tried L3 and decidei oy -—hia Court., These facts, coupled with
the zbsence of even an alLéﬁa:iun that General Summer2, as cdas.
r&caivéd any ex parte comrunications or confidentlial infsrmation
from Cos, compel the conclusion that there is no actual conflics of
inzerest requiring disqual:ficatiszn.

B. The appeararce of impropriety,

Penitlemer' s principal zonhetition im that Guna;-nl Siume e
musﬁ_be disgualified tﬁ avoid “an appaarance of impropriety.”
While a simple apoearance of inpropriszy may indsed sometimes
racuire digqua;ifitationg iTenr. Sup, tt.'Rula 8, Cancn 8., ihe
urniversa. cornerstone of the sutheritles reguiring disqualificaticn
6f an atterfey on such Joounds is thet there 23 a danger zha: nis
participation Zn the Zltigazisn may risk disclozure ﬂflﬁwtfidﬂn:ial
information he ia otherwise under & duty o Keer jacret. Tate, 925
5.0, 2¢ at 585-36, Priliips, $72 3.W.2d a% 43€; Gersold, 107 W.E., et
179 Srvate é. Burns, 322 8.%.2d TES, 742 {Me. L859y; State v,
Dacroit Motors, 163 AR.Zd 237, ESi qN;J. 19301 ; Skapplin w. State,
330 So0.2d 591, 564 ‘Miss. 19761, State v. Brigton, 203 8.B.2d 483,
4E6 tW.Va. L9T4]: Fizm v, Streeter, d?l.F.Supp. 232, 594 (B.C Mass.
1980); che v, Supericr CJourt, 39 Cal.App.dch 113, 122 (1993).
Bisqualification is deered neEEBﬁﬁry under such cilcoumstances,
bRcRuoe demonstrasing preiudice or z breach of a corfidence weild

be near.y impossible. Deirolt Meofors, 163 B.2d st 231
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peti~ioner nes waolly faziled o idencify  what
“imprepriaty” ceuld poxsibly “appear” as resglt of General Summers”
participation at chis sta;n of the case. As previously ncted,
there cap be no claim aers that Geners’ Summers is .n poaseasion aof
any corfidences or sectsets of Coe as & result of his prior Jjudiciel
sarvicm. Nor can tnere we any claim on thesw fasts Lhat SGenerzl
Summeza hae sconehow Amproperly “"marketed” hls pricr judic-al
invoivement with Zoe's aecond post-convictior adpeal 1o order Lo
cbbain eﬂpl:yﬁe:% from one o adverse lpterest for a Zee, Qn the
COnLLAry, Ganezal Summers' parbtooipation i= solely the corsedlénss
&af his atatutar? duzy éa Ettcrney General to revresent tha Ftate of
Tenhesses and iz3a cofficers in al. i;;;gaticn in the federa.l courts.
Tern, Code Ann, § §-6-117. Hoy zan 1% be argued that Gaperal
Sumerg’ previsuy savolvenert as arn adpe-late judige aﬁ Cog'z semsng
pagt-convictior appezl could poss_ply affapt the puccome oI the
current cage, It ié clear from the racord that Judge Jutmers
recelved no conflderntial lnfaormaticn andiwas oot privy t; ANy @M
tarte commenications., His Lnvelvement :onéis:ad of affirmirg the
surmary dismisaal of & merit.ess post-conviction petition naszly &
dacage agolin arcther lawsilt khat in nc way rélates o any l=ausz
zuzrently in Sontrewvaray., It is simply lmpessibis te fathom hqw
anytplrg Senersl Suwnmers learned sz a rEEUit af his prior judicial
earvice covld poagsibly be uéad te the dezriment of petizisner at

this stzge of a haheas corpus prpoeeding. Bimilarly, it cannot b

1@
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sericusly argued thet, Hecause ¢f his prior service as a state
apoellate judge, Gereral Summers <an, haow, Scmehow exert gecial
influence on the fadu:allaistzict tourt in order to achieve an
oukzome faverabls to hhe State.  Acesrdingly, no grounas exist to
disgualify 3eneral Surmers hased on any Vappearance of

irpropriety.”

c. Discualification of the Tenrnessge OILice of Lfha
Litorney Ganerzl.

Peritioner also a”leges that the artire Tennessas Dffize
of the Atto-ney General fruat be disguallified. Howaver, zo-called
imputesd disgualificatlion, ch:a again, .= necessary orly when thars
is a dangar of the disclosure of annf-dential informatior. Tate,
975 §5.%W.2d at S%6-57: Macktress v. State, 564 2.w.2d 898, 650 (Tenn.
Srim. App. 1977':; $hs, 33 Cal.app.4th at 1:2&5; . JK FHandtool
Corporatipn v. Dresser Industries, Ine,, "$19 K.2.2d4 1282, 1290
'IL1l. App. 1853,

In the currant action, it is clear that Gegneral Summers
has navar keen privy to ény conildential :qformatiuﬁ regazding
Rcbert Glew Coe. Judge Summers' spirien for the Court of {riminal
Aspeals on Coats secand post-zenviction appesl was based soialy cn
tha pablic reccrd, wes issved nsarly a dezade ago, end did net
invelve any isaus currertly in sontreversy., Jecsuse tharg Ls ne
rimg af diselogure of cerfidentfal informatien, thare is no risk
that ary'memher of the Office of the Attorney General c¢ould have
Vewh “Lainted” by ¢uan Lpfermarinn, and, accordingly, ne reaszon

t1
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exiata to either screen General Summars op fdisqualify any merner of
his CEfipe.d

C, Conclusion.

For tha rgasons stated, pebitioner's Motion to Dilogualify

should be denied.

PRUL G, SUMMERS
Atgorney Herneral & Beporter

;
MICHAEL E. MIORE (BFR #5420
felicitor Cenexal

1
- o . .
GLENN R. BRUCEK (BPR $#.333%)
Aax.atant Attorney Genaral

o W tho

ERIT DARE (328 Al935¢)
Aszistant Arhorney General

Office 0l the ALttorney Gsneral
425 Eecond Avenoa Horthk
Wagnville, Tenressea 27243
{615: T41-5A4E

‘Betitioner's argument thal Gernagzl Sumoers' cuorpens parsicipation c-eatag
fep nie steff o potential dividad layalty be-ween defending hie pricrs judicial
decislon and maintiaaning Ladepabdecce in bka heabeas scclon borders on che abauryd,
The Dffice’s posiiion ir thia hakess azt.on has ac all times bean ATtizELy
cergigtant With the Cdecisiosr, and aF mo tipe cJring the pendensy cof tie hapeas
#ciacn did the Atborsey Ceners.'s Offize question “ne morrmctmmss of the [E-F1-A0
canvietion lopinien.  How thab the Siath Cireuit’s pamndste has idsumd, it is
gifficuli to geneeive af any circuratanzes tnder whick Jedoe Surnmars’ epinion for
the Court of Crinical Apyesls affirming the d amissal of Coe's second sra-e Eoxt-
cerriction appsal ofvnd posslioly becomrs relsvast, :
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. CERTIFICATE OF SERVICE
I kereky cezbify that a trya end exact capy af zhe Ecregoing
fas besn ITorwarded by hand:helivery o Herry R, Martin and Paul E,
Bobtei, Fedmral Public Defender's Qffice, E.0 Eroadway, Suite 200,
MHasavilie, T 37203 and James H. Walker, $31 Soodlard Street,

¥aghwville, ™@ 37208 on thizs tlye E.,Tf Zay of Derembar, 1840
o 8y, .

it KR

GLEKH R. PRUDEN
Afaisrant Attorney Geraral
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