IN THE UNITED STATES DISTRICT CQURT
FOR. THE MIDDLE DISTRICT OF TENNESSEE

RICKY BELL, Wardep,

NASHVYILLE DIVISIDN
ROBERT GLEN CQOE, )
- )
Petitioner, )
)
v, ] NO. 39201810

; JUDGE NIXON
)
)

Respondent.

"-IEMGRANDUM ]'N SUPPDRI‘ 'I}F PEIITIDNER‘E MDTID"'I

Through counsel, petitionar Robert Glea Coe respectfully submits that Atotney General Paul
G. Summers of the State of Tetmessee suffers from un irrecorcilable ¢ontlict in this matter: that his
continued participation treates an eppearance ofimpropristy and violates the Local Rules of the 17,5,
District Court for the Middle District of Tenoessee, and Stare v Tate, 925 S.W.2d 548
{Tenn.Cr.App. 1995); that the sppearance of impropriety is heightened given the intense public
serutiny ofthis maiter; und that General Summers’ contimed participation in this matter has created
a confliet for the entire Office of the Aty General.

To remedy this conflict, the petitioner maves this Court to dizqualify Genstrl Sumoroers and
the Office of the Attomey General from any further participation in this case, to strike any pleadings
filed onbehelf of the State of Tenncsses under the supervision of General Summers, and to provide

any other relief to which Robert Glen Coe may be entitled.
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On January &, 1959, Paul G. Summerd was sworn in 63 Attomey General aud Raporter for
the Statz of Tennessee. ﬁntid;_:aﬁngfmmmmay General Summers’ former employment as a judge
o the Court af Criminal Appeals would crente conflicts for him, the Attomey Genstal’s Office
issued several mamoranda 1o {ts employaas outlining procedores 1o follow in eonflict cases The
Office of the Attorney General alzo has internral "Ethies Guidelines,” including a supplernent which
explaing "How To Build 2 Chinsce Wall" in conflict eanes requinng thet an attoray be screepad
from partleipation, The Supplement firther indicates that in cases whare 2 "Chinese Wail" cannat
be built, "the Offies may hava 1o consider having outside commss] sought for the clisnt on the matter
or litlgation.”

As pazt of the screening procedurss, Attorney General Summers sgned a "Delegation of
Authority" indicating thet he would recuse himself “from participating in any dedsion-making,
rscommendation, advice or gpproval in Wil cases and mattars upen the marits of which I asted in a
Judicial capacity us a judge on the Cowt of Criminal Appeals,,. I further delegata autherity to

act in these metters to Michael E. Moore, Solicitor General of the State of Teznessee.”

O January 16, 1991, the Court of Crimina] Appeals et Jackson issued an opinicn in State
v. Robert Glen Cog, CCA No, 138, 1991 WL 2873, It which the appellate oowrt rejected the
defzndant's requests for relief. The euthor of the opinion was Judge Paul & Sumgners. He had
previgusly sigesd an ovder gmnting a stay of execition

In his subsequent capacity 45 Attomey Gineral and Reportar for the State of Tennessee, Paul
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Sunmers personally reviewed and signeﬁ the "Rasponie of Respondent-Appellant/Cross-Appelles
to Motion 6 Reconsider and/or Rehaar and to Continue Stay of Mandae in Light of Intarvening
Circumstences” filed at the TLS. Court of Appeals for the Sixth Cirevit, om bekelf of the State of
Tennesses, on Qctober 7, 1999, Attorgey (feneral Swnmers personally reviewed and sigmned the
"Motion to Reconsider and Vacate Order Granting Stay of Execution™ filed at the Supreme Court
of Tennesses, on behalf of the Staie of Tennesses, on October 13, 1999. He also appeared on behalf
of the Respendent in this Court on Noverber 19, 1999, at which time Patitinner antad pa;sibia
ethical problerns with General Summers” partisipation.

During a press conferance on Tusaday, October 5, 1999, Attorney Genera] Summiers stated
to members of the television, radie, and DewspEper media;

These were heinows crimes. In each of these cages, % jury heard the evidenee and

decided a death sentence was appropriate. Thots Judgments have been upheld

throughout the appeliate prucess, and we intend £ carey out thase Judgments and
the fnw of the State of Tennassee,

{emphasia added), Kirk Logging, Workmay, CosDeniad Appeals, The Tennessesn, Octobar 5, 1995,
# 1A, 2A. Anomey General Paul Summers bas made further public copments on ather oacasions
as well, |

Robert Glen Core’s case hag received imtense publis scnitiny in, Tanoessee and has recaived
heavy covetage by the mediz, including televised excerpts from the press conferences held by
Attorney General Paul Summers.

LoW
Attomeys appraring before the U5, District Court for the Middle Disirict of Tennessee rxt

adhere to the stapdard of professional conduct set forth In the current Code of Professional
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Respongibility of the Amarican Bar Association, pursuant to Local Rule 1{2){4) of the 1.8, Disget
Court M. I, Tanz. Artormeys practicing bedore the state courts of Tennesses st adhere to the same
standards, which have been incorporated, by and lexge, into Rule 8 of thie Rules of the Supreme

Court of the State of Teunssses,

Ta determine whather a prosaciztor shonld be disqualified fir an alisged conflict of interest,

the Cout st consider whether the cizcumstances establish an acheal confliet of intarest or the
appearence of impropristy. In eithe situatiom, disquaiifieation 1z requirad. Siate v, Tate. 925 5.W2d
5438, 550 (Tean, Crim. App., 1995,

#I

"Ethisal precepts preclude & former judge from prosecuting & case over which he or she
preaided, even when there has been no showing of an actual sonflict of interest.™ Id, &t 555. An
attormey must avoid even the appearance of mpropriety and "that 'goes double’ for an attomey whe
has acted & judge.” [d.

To proteet the iotegrity of the judiciary, the ethical rules provide apecific digectives designed
to evoid aven the appearence of ispropricty where judges are invoived:

After a lawyer leaves judicial offiee or ather public employment, the lawyer shauld

not aecept employment in connection with any matter in which the lawyar had

substentlal responstbility prior to leaving, since to mceept employment would give
rige to the appeerance of tmpropriety sven if onae exigts,
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Sup. C1. R. 8, Ethical Consideration 9-3. Thus, a judge who has had substential responsibility * in
z crimninal matter should not “later assume the function of prosecutor on the sama chagges, . . A
former judge who, in his previons capagity, had undertaken sybstantial responsibility in the
disposition of a cane, and who later supervises the prosecution of thet individusl, gives cse to the
appexrance of impropriery." " Tate, 925 S, W.2d & 555, 357.2

Hes, Attorney Gemeral Sumiers’ patticipation creetes en appearance of imgropricty
violaling the eddcal standards in this Court and those esmblished by the Suprems Cour of
Termessee. Ax the author of the 1991 opinion of the Court of Criminal Appeals in State v. Rohert
Qlen Cage, Attorney General S undertook substAntial reaponsibility in the dispoesition of the
cass as a neutea] and impertial member of the judicisry. Yot ginee his sppointment as the Attorney
General for the State of Tennssges, Attorney Gensral Surnmmers has supervised the progeaution texm
and maintained a public profile a3 the Attormay General seeking the exenution of Rokert Glen Coe.

Beoguse Attorney General Sumuners bad substantial responsibility in tha 1991 appellate cotrr

' "Substential responsibility” in this context means "a responsibikity requiring the official to
bacome personally involved to an importsnt, meterial degres, in the investigative or deliborative
processes regarding the transaction or facts in question " State v, Tits, 925 5.W.2d 548, 551 (Tenn.
Crim. App. 1995) (quoting ABA Formal Efhics Opinian 342 (1973)).

2The principles of the Code of Tudicial Conduet, found at Rule 10 of the Temmesses Supreme
Court Rujes, fiurther axplains the inapproprisis nature of a former judge's partivipation in leter
proczedings, Canon Five of the Code of Judicial Conduet advises that retired judees, pro tempore
Judges, and continuing part-time Judges "shall not act as a lawyer in a proceeding in which the judge
haa served as ajudge or In any other procesding related thereto excapt as atherwise permiad by the
Code of Profrasional Responsibility." Tenn, Sup. Ct. Rula 10, Caron 5. This portion of Canon Five
substantially mirrars language in former Canon Eight, and has been interpreted o mean that "a
persen who hes served in a judicial capacity should not later act as counsal, whether public or
private, on the sgme case or onerelsied to it Tagg, 525 . W.2d at 352,
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decision, and subsaguently has supervised the prosevation of Mr. Coe, an appearanes of intpropricty
arises.

In this parficular case, the appeszance of impropristy is heightaned by media attention and
General Sunmers’ publlc profile. Genersl Summers has statnd to the media thar the death semence
is approprizte for Robert Glan Coe and that it bas been upheid throughout the appellate progess:
"Thoss judgments have been upheld throughaut the i-.ppe]latc process, end we intend 1o camry out
those judgments aad the law of the state of Tennsssee.” Kirk Togging, Woggmap, Coe Dapied
Appeals, The Tennessean, Qetaber 5,1599, at [A, 2A.  The intense public serutiny and Attorney

(eneral Summers' prominence in the media have only served to hejghten ths appsarance of

Heacauss his participation 28 prosecutor has erzated the appearance of impropristy, Attorney

General Summers must be diaqualifisd from further participatios in the prosacution of Robert Glan
Coe. The existence ofan appearance of impropriety requires disqualification of the offending lawyer.
An actua] eonflict of nterest need not ba present. See Tate, 925 §W 24 at 550 (an appearance of
impropriety "would also result in o disqualification”).

B. Thg Entire Offce of the Attyrney General Must Be Digouglified.

Whether the disqualification of one distniet attornay gensral alsorequires the disqualification
of the eqtire Attoney General's office s an issus to be determined on a casé-by-case basis. Tate

925 5.W.2d at 557 {oiting Formal Ethics Opinitn B7-F-1 11). Given the disregard for any screening
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procedures at the Office of the Attomey General, the entira Offlee ofthe Attorney General mugt be
disqualified from further participation in this case as a rasult of the taint caused by Attornay General
Summers. .

As a peneral rule, an entire distelet avtorney general's office need not be diaqualified "aslong
25 the attomey at issue does not discloss confidences or otherwise participats in the prosecution.”
State v. Mason, CCA No. 01C01-9605-CC-00103 (Teon. Crim. App, 1957 Exkhibit 1), In Mason,
the attarney, than & public defander, represented the defendant in a prejiminay hearing, Shorily
thersafter, he obtained employment in the distict attomey's office, He &id not participats in the
prosacution of the defendant in any way and never discugsed the defendant's cage in the distrier
atomey's office. He had scrupuloysiy followed Instructions "net to have any coumtact with the
prosecators on any case in which tha Pablic Defender was involved." Meson, at page 15. Bocause
the proof demonstrated thet district aitomey's offics had an ectval screening procedure in place, and
here wes no proofthat the attormey had shared eny information with the prosecator for the case or
participatsd in any capacity in the prosecution of the defendant, It was not necessary to digqualify
the entire district attorney's office. Masep, p. 17.

In stark contrast, in Robert Glan Coe's c2se, no screening procedurs has been employed, and
Attomey Genera] Surnmers has participated as a supervisar, spokesmnan, and atdvocate for the State
in the progecution of Mr. Coa. "Because the burden of proof must rest upen the state to establish
appropeiate screening measures have been takan and becruse no precautions Whatsoever have been
taken during the course of the prosecution, the petult here is inevitable " Tate, 925 5.W.2d at 557.
The failurs to screen Atwrney Gensral Summers from participetion “iretrigvably taints those
empleyed In bis newer office.” Id, To prescrve the intepnity of tha ctiminal justice system, it is
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necessary to require the appointment of an enfirsly new prosecution wam.

Vary recently, in State v. Bondugant, the Supreme Court of Tendessee considered whether
it was necessary to disqualify the Office of the Attopney Genaral, In that case, basad on the State's
repregentations that "Creneral Summriers has recused himse!f from this case in accondance with the
sereening procedure thathas been implémented,” the Court determined it was Unnecessary to recuse
the entire Offica. Sg¢ Order fiisd March 2, 1999 in Statgy. Bonduragt, No. $1801-5504.CC-00064
(Exbibit 2).

In Robert Glen Coe's case, the Offies of the Attomey General failed 10 employ its own
conflict-avoidance procedures, In Jarary 1959, the Attomey General's Ofhice made an internal
determination that DR 5101 {a) required Attomey General Summers' disqualificetlon in cases in
which ke had acted as 3 judge on the marits, Ses Affidavit of Michael E. Moore in Response To
Motion To Disqualify the (tfice of the Attorney General, noterizad on Januery 25, 1999, paagraph
5 (Exhibit 3). An internal memorandum implemented screening procedures for the Attarmey
Censral's Office. Bee Mameonndum from Solistior Geneeal Michnsl E. Moors, Re: Screening
Procedures for Incoming Atiomey Genera] Paul G. Summers, dated Jangary 14, 1999 (Exhibit 4).
These procedurss included excluding Attoroey Qeneral Summers "from al) criminal appeals and
matters upon tha merits of which he acted in his judicizl capacity 85 & Tudge of the Cowt of Crimingd
Appeals.” [d, Moreover, Attomey Cencral Summers completed 8 "Delegation of Autharity" in
which he stzred the Tollowing:

0 I RECUSE myslf from participmting jn any decigiens
making, recoramandations, advics or approvalin alt cases and matrers
upaon the merits of whtich I actad in a judicial capacity as & Judge of

ths Court of Criminal Appeals.
1 further DELEGATE zuthority to act in thess marters to
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Michael E. Moore, Solicitor Gemeral of the State of Tennessee,
effective the Sth day of Japuary, 1995,

Seq Delegation of Authority (Exhibit 5).

The interna! guidelines imposed by the Attorney General's office required Attomey General
Sumyners, as tha suthor of the 1991 epinion Court of Criminal Appeals in Stats v, Cog, 10 recuse
himself from participetion on the oase, and required the implamentation of the internal screening
procedures by the Office of the Attomey General to prevent the appesrancs of jmpropriety from
arising. Instead of implementing sereeming procedurss or recusing himself, however, Atiomey
Cenerel Summers introduced himself imo Robert Glen Coe's cass in 4 very public way, Altomey
General Summers affixed his signatuwe atop the rasi of the Stake's uﬁam:ys. Hs held press
canfarsnces covered by state and local media discussing Rebert Glen Coe’s case.

Meraly excluding Attomey General Summers frem participation, and allowing the Office of
the Attorney General to remain involved, would nat remedy the eepflict or the appearance of
impropriety which has been creatsd, Through Atterney General Surnmers’ opinion issued asz judge
on the Court of Criming] Appesls, and throngh the press confarences and participation i the currsnt
prosecution, Attoroey (Gensral Summers has made tlear to his Assisiants his positdon on the
prosecution and execution of Robert Glen Coe, Any Assistant Attormey Generel who might take
charge wpon the recusal of Attorney Ceneral Sumnors nevertheless would bz disceuraged from
conoeding error or taking s position diffecent ‘hen that already articuiated by Attorney Creneral
Summers. Should the Office of the Attorniey General remain inrvolved, the loyalty ofthe Assistants
would be divided between the interests of theic employer, Attormey General Summers, apd their duty

ag 2 prosecotor "to seek justice, oot meraly to convict.” See Sup. CL.R. 8, EC 7-13 Tate, 925 8.W.24
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at 553 (citing Perger v, Unjied States, 295 U8, _?S, 88, 55 5.Ct. 629, 633 {1935).
WHEREFORE, for the above-siated reasons, petitienar Bebert Glen Coe respectiully

vequests that Panl G. Summers and the Offlce of the Attomey General and Reporter be disqualified
from further participation iathis prosecution, The petitioner further raquasts that this court grant hint

any and all other relis{ vy which he may be cmitled.

Respectiully Submitted,

Henry A. Martin

Federal Public Defender

Paul Bormad

Asgistant Federal Public Defender
Office of the Faderal Fublic Defender
810 Broadway, Suite 200

Naghvilla, TN 37203

(615) 736-5047

Tarnes H. Walker
Attorney at law

60t Woodland Street
Naghville, TN 37204
(615) 254-(0202

1 hereby certify that a trae and exact copy of the foregaing has been forwarded by first-oless
mail, postage prepaid, to Glenn R. Pruden, Assistant Attorney General, 423 5tk Avenue, Worth,
Nachvilis, TN 37243, oo this the & ':I day of Navember, 1999,
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