IN THE UNITED STATES DISTRICT COURT
FOR THRE MIDDLE DISTRICT OF TEMHESSER
NASEVILLE DIVISION

ROBERT GLEN COE,

Petitionar,

Case Ho. 3:92-0180

. {(Sentor Judge Hiveon)

RICKY BELL, Wardaen,

Raspoadent .

RESPONDENT 'S RRIEF CONCERNING THE 3COPE 'OP
THE DISTRICT COURT'E JURISDICTION TH THEYS MATTER
AFTEP. TESUANCE OF THE MANDATE EY THE COURT OF AFPEALS

I. This Court mast dismiss Petitionexr's hakbmas COrpus action

as tha mandata of the counrt of appeals iz final and no relier may
be granted beyond the soope of the mandats.

In Coe v, Bell, _&. F._3d 320, 355 (Brh Cir. 1588), the Sixth
Cizenit specifics ¥ and vneqiivosally held that

[blased or +the forecoing, we REVIRSE tha
district court insofar as i+ granted haoeas
COrpus reiief, and AFFIRM insofar as ! derjied
raliaef, Therefare, the award Lo Coa of habeas
COrpus relief is REVERSED.

{Emphasis in original). This Court's memoranda and orders from

.which appezl and cross-appeal were taken were as follows: R, Z2ap,

291 (Memorandum and Order denying petiticner's motion Tor partial

Summ=ry jucgment); R. 310, 371 (Memorandum and Crdew granting in

part and decving in part respendent's motion far summary Judgment};

R. 389 (Drder}: =Rn. 24, 275 (Memorandum and Order partially

granting and denying petitioner's metion te amend); R. 403, 404

e
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(Mewmorandim and Order partially granting amended ha-zas CCrpus
petition); R. 408 [Ordex denying wmotion to armend) ; apd K. 415
[Crder denying motier to alter or amend}. Wher read together with
the nhabeas corpus patition, as amended, they clsarly demonstrate
that this Court addressed every claim, dismissing some, while
granting nabzas corpus reliel based upsn others. Nowhere in any of
its memoranda and ordsrs did this Court state that iz was reserving
judgmert as to any claim or any porticn of any claim.?

At the iime the habeas Cerpts petltion was pending before this
Cours, petiticner's esxscution had besn Stayec. Z2ecause of this
fact, this Court had a duty impesad upon it by the Dniteg Ztetes
Supreme Court “=so taks all STEeps NadeEsary to ensure a prompl
resclurtien of the matrer, ocnsistent with ics duty to give Ffull and
feir consideration to ali of the isznes presentsd in the caso. In
re Bladgetr, 302 O.8. 236, 239, 112 3.0+, 474, 876, 116 L.Ed.2d &63
{1882) (emphasis supplied); ses, g.g., Rust . Clarke,-.ﬁﬁﬁ F.2d 72,
73 (8th Cir. 13%2} [(exhorting the distrirct court to ewpediticusly
achieve finality in capital habeas actilan).

Tha Zack that tkis Court's decision was a final one was
recognized by both parties by their invocation of 28 U.5.C. § 1291
a8 the jurisdicticaal basiz for their appeal and cross-appeal. See
Statement of Scbiect Matter and Appellate Jurisdictisn of

Fetiticner-Appelee/Cross-Appellart, attasked @85 exhibit 1 and

1B g, Ped. N. Siv. B CENET
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Svate aof Jurisdietion aof Respaﬂdent—hppellantf:ross—ﬂppellee,
attached as exhihit 2.

Because “’a] 9tate’s interssts ip finality are compelling when
a faderal ocourt of appesls issues a mandate danying federazi habeas
relisf,” Calderen wv. Thompsosn, 523 U.5. 538, 11% s5.Ct. 1483, 1501,
140 L.Ed.2d 728 (1398}, zpnd because after a case nas been decided
by an appellate court ang mandate has igsued, thes district couart

may not

vary [the mandate] or examine it for any other

PuIpose than exscution: =r give any other or

further relief: or revien it, even for

ADFAICNLt error, UROr ALY matter decided on

appezl; or i‘ntermsdcle with it, further thnan

Lo settle 50 much as has beer remanded,
In re Sanford Fork s Tool Co., 260 Q.3. 247, 235-36, 1€ S.Ct. 283,
253, 40 L.Ed. 414 11883), thkis Cours is compelled to dismiss rpe
petition.

While a distriet court has jurisdiztion tr implement che

mandate of the cour:c of appeals, Caldwell v, Pumet Sound Eleetrical

Apprenticeship and Training Trust, 824 F.2d Ta3, Y67 {sth oir.

1887}, it may not revisit ciaims after mandate has issued. Faldpan
V. Hemman, Bl5 F.Z2< 1318, 1321-22 (9=h Cir. 19877 .

Although petiticner clairs that  twe  [ssuss werg nat
adjudicated by ejither this Court or the Sixth Circuir Court of
Appeals and are therefore left open, this Argument is without
merit. For the court of appezlsz zo have jurisdicticn over an
action, the district court st issue a final order, 28 U.3.C.

3
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51281, The Sixth Circuit considers an order final 4F it
"terminates all issues presented in the litigation on the merits
and leaves nothing tc he done 24Ca2pt to enforce by exscution what
has beeﬁ determined.” Frederick J. McGavean, et al., 3iwth Cireuis
Federal Practice Manual, at & {(2d ed. 129%) . This avoids piecemaz]l
review of incomplets claims. Id. at 6. Accordingly, “all lszsuas
within the scops of the appealad judgrent ars desmed ircprporated
Within the mardate and thus are  pracluded from  Purthay
adjudlcation.” Engel fndustries, Ine., v, Lo:kforme; Company, _G&
F.3d 1379, 1383 (Fed. Cir. 13339} (civations cmitted). Furthermore,
a district cour= musr implensnt haoth *he “latter and the sz ixit of
the mandaze. . . . * Iy re Chambers Development Coimpany, Tnc., 148
T.3d 214, 22¢ {34 c¢ir. 1288) {citations omi=ted) . Because it i=s
clear fror the mandate and opinisn of the Sixth Circult that iL
adindicated evary claim preserted and reversed the Judgment of this
rourt grarnting habeas corpus relief, this Court must ﬁbide by the
letter and spiric of the mandat? and enter judgment dismissing the
petition. . .

II. There is no unresclved claim regarding the reasonable
doubt Jury . inatriuction given at thae sentencing phagse of
petitioner's criminal trial.

In paragraph 28 of =he second zmendment to his habeas Corpus
petition, Coe chkallenged the constitutionality of thg reasonable
doubt Jury instructions given at baoth the Failt and sentencing

Phases of his criminal trial. Tais Courk, relying on the sams
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iegal reasoning it applied in Riskman wv. Dutton, 864 F.Supp. €86
(M.D.Tenn. 1994) and Ausiin v. Pell, No. 3:B6-0295 (M.C.Taan., Jan.
26, 1%36), found petltionar™s claim as to beth reazonskilae doubt
Instructions meritorious. Sea Coe v, Bell, 3:32-01§0, memsrandumnm
at 3Z-3G, 5% M.D.Tenn. De-. 8, 129g8). Respondent challenged this
ruling dn his appeal to the Sixth Circait.? See DBrief of
Respondent-Appellant, wp. 13-24, attached as exhibit 3. Ie its
opinion, tae SixXth Circult disgussad <he reascnahles doubt
instructior given ar the guiit phase, adding that “lz] funezionally
Bquivalent instruction was given at the sentercirg shage.” Than,
citing lis prior helding in Awstin v Bell, 126 .3d 043, £46-47
1Btk Clre. 1997}, cere. denied, _ U.s. —— 1158 5.Ct., 1547, 140
L.Ed.2d €95 (1993), tae Sixth Circuit reversed this Court. Coe v,
Bell, 161 F.3d 320, 329 (Eth Ciy. 1538), cert. depied., _ 0.5,

—_— 120 8.Ct, 110,

L.Bd.2d __ (1999). Accordingly,
petitioner's challenge to the reasonable doubt fury insfructions al.
both the guilt and sentanzing phases of his trizl have been fyully
and finally adiudicated. "

III. Petitioner's olaim that +tho Progsesdution failed +a
dieclose exculpateory avidance aond Prezsented false testimony was

fully decided on the marits by thia Conrt and the Sixth Circuit.

In paragrapn 15 of his amended petition (first amendrnent),

Petitionnr has conaiatantly and iacarracrly malntained, in bovh the Siuth of-cnit
and the T. 3, Supremm Coukr, that this Cou=t unly decided =5 murh a® Bis clalm as ik
pertalned ve the seasonable counr Juzy InsTructisn given at the uilt phaza, Lhessby
FretmmiTTing sonzideration St that mertion wl mir zlsim TEQUoding toe rensonable deusr
Jury iastructlen giver at the gEnTencting phase.

]
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petitionar alleged "“that his oonvictien was obtalned"” by tne
prosecuticn's failure te disclose éxculpatory evidence and
pre=sentation of falss Lestimony. (Emphezis suppliad), Afcer
naking this generalized allegation, he went on to Zist 26 sub-
peragraphs detailing certain faectu=l predicztes in support of this
claim. Lontrary t» pec-icioner's Yepresentations, neither Fkis
generel allegation ner any of his 2% supporting factual predicates
indicats thzt they relste to the #énteniing phase of A’s tria-.
This Court rejected petitiopez's claim in its enctirety. JSes Coe v.
Aell, 3:82-0180, memorardum at 15-17 M.D.Tenn. Decz. B, 1996]). The
Sixth Circuit affirmed that holding on appemal. Coe v. Ball, 1%l
F.3d at 343-43. BAny ¢laim Coe asserts in this re@gard relating te
the sentencing phase of ais trial is an entiraly new clzim apd may

rot be considered by this Court. See B.2, infra.

IV. A claim of incompetence under Ford v, Wainmwright® i=a
neither properly exhaustaed nor ripe. E

L federal cour: miy not grant an applicatior for Fabeas Lelies
Lntil the petitioner has axhaustad state remedies, unlass thers is
an  ansence of an awveilable state corrective process  or
.Eircumstances exist rendering that pracess ineffective. 28 U.3.0,
§ 2254 (k) (1) {former 28§ U.8.c. $ 2254{b}}. A review of the stata

Court recoro im this casge ciearly shows that retitiosner has never

presanted a Ford claim 4o the state cousks Zor their resolution on

MY D.5. 389, 1rE 5.0t 2233, 51 L.Ed. 24 333 118860 .

&
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the merits. MNor can he demonastrate the absence of an avallable
state corrective process ar that circumstances exist rendering the
state process ineffective. See Van Tran v. Srare, Sheiky County,
8. Ct. Ne. W1938-00175-3C-R1.-FD, opinion filed Nowv. 23, 1989 at
Jackson {copy attached) {setting forth Tennessea's procedure faor
raising, litigating and adjudicating Ford elaim] .

Furthermore, netwithstanding petitioner's failure to exhaust
state remedies, he cannot demonstrate trRat a Ford Ceadnm i3 ripe.
Az many <ourte have noted, competency 1s a Ifluid matter and is
therefore a "moving tarpet.™ Seg¢, e.g., Poland v. Stewart, ¢1
F.Svpp.-2d 1037, 1040 (C.2riz. 19%4). Tha issue in a Ford claim is
rot wiethar the deathesentencsd defendant was competent at the time
of the crims, or ever at the <ime of t-izl. Rather, thke iscsue is
¢clely wkethex or not he is aware of the puniskment he is about to
suffer and why ke is te suffer it at the time he sesks to delay his
imminernt execution. "In Tennessee, exacubion ie imminert only when
B prisoner septenced tc death has unsuccessfully pursued zll staze
ard federzl remesdiles for teszing the validitiy anc correctress of
the prisoner's conviction and sentence and [the Tennessee Suprems
Court] has set an axesutisn date upon motion of the State Lttorney
Genaral." Vapn Tran . State, supra, slip sp. at -& (emphaszi=s in

originall}. Petitioner Turrently has no irminent execution date.
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V. The gixth Circwit has a.ffi."_:mad this Court's decigicn
denying Coe leava to amend his habeas patition to include a olaim
shallenging the constitutionality of ealectroguticsn.

Coe relies upon the United Statces Jupreme Court’s cecent grant
of certiorari in Bryan v. Moore, U.S. No. 93-€723. cert. granted,
S48 0.5,  , 199% WL 973088 {(Qctoher 26, 1938}, to suppert his
assertion that this Court incorrectly denied him leave tn amend his
habeas corpus petition teo  ineciude 4 challenge to  the
constituticnalizy of electrocttiag as a method of executieon. This
reliance is misplaced for severa) Teasons.

First, tais Court disposed of thiz elzim by denying Coe
permission <o smend his habeas petiticn with a claim challenging
the constitutisnality of giectrocution, This Court's resciation of
ths claim was azfi-med by the Sixth Circuit. Coe v, Fell, 1€] F.3d
at 341-42. Becavse this Court dispnsad af &ll claims before it, it

has no jurisdiction to allew amendment of <ke habeas corpus
beTition now. |

Second, this Zssuz iz meot 23 Cos has glrzady elected to be
eXecuted by means of lethal intection, pursuant ts Tanm. Code Anr.
§ 40-23-114(c). See exnibit ¢, Copy of Alfidavit to Elect Methed of
Execution.

Thirc, the Urited States Supreme Court’s grant of certioraci
in Bryvan v. Moore does fot, as Coe azsarts, “establish([ ] that this
Court’s previous denizl of awendment was incorrecr,* Staterent of

Fatitioner, st 5. -n Bryan, the issue befere tha Supreme Court is
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clezrly framed in the contexr of tie cantinued use of Florida's
glactric chair, and not thea constitutionality of slectrocution ner
&¢. DBased upon the record developsd in three othar Flozida capital
cases inveolving the use of Florida's electric chair and proplems
assaciated therewith,! Bryan seeks the Supreme Court’s review,
under the Eigh*h Amendment, of the fclloving four gquastions: 13
whether ne wilZ “suffer needless agony and degradation when he is
but Lo death by Floridas s alactoic chair:" 2} whether the }eccrd
sustains his contentior that Fis “execution im Eﬂo:ida’s alectrice
chair unnecessarily sxpoges  him <o chysical suflering and
degradation; 3) whether Tne “documenred, repzatred malfuncticning of
Florida‘s mlpatric chaiz” supports hls claim that his “execitiorn by
such means canstitites werron peycholagical and morzl sruelty:*™ and
1) whetlker tihe presence or abssznce of conscious pain is tke only
factor that determinex “wnether 0¥ nat Florida’s elsctric chair
constitures cruel snd vnusval punishmznt.” Bryen v. Moore, supra,
{Petition fer Writ ar Certiorari, p. i) rcoﬁy of pertinent wortion
stlached zs exhinie 5iiempha$i;.supplicd}. In the body of Bryarn’s
petiziaon, he clearly relies upon alleged malfunctions and mishaps
invelving the use of Florida’s alectric chair to suppert his
contention that Tighth Amencment review by the Supreme Court of the

continued usa of that chair is fiecessary. Based on the j[asnes

dryan's woticn to 2dopt the xecard from Lheada rze Siner ewmsEz was allowed oy
the Flarids Suprewe Couct.
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pr2sentec to the Suprems= Court, then, and CONtrary to Comts
contention, the Eﬁp:eme Court’s c¢rant of gertisvari in Bryvan does
net  suggest that the fourt ie poozed to take up the broadsrc
question of whather electrocutian Per se constitutes cruel and
unusual punishment. Accordingly, just a=s it was proper for this
Court to deny To2 a foram in which te litigare this issue in l98g,
it is egually preper, if not more g0, today.
Conclusion

There is no dispute betwsen the parties ower whsther ar rnot
this= Ceavrt has jurisdiction aver this case. The lssuance of the
maidate clearly confers jurisdiction. The disagraement centars on
tie scope of that jurisdiccicn. This Court's memorarda and orders
demonstrate that all 155u85 presented by Co2 Wara dacided. Cnly
matters that ars ministerial *n nature, such as Entry of judement
dismissing Czets habeas corpus petition ard directing the reburn of
the physical evidence to =ha lawsul State custccians,-:smain Lo e
accomplished. This Court may not ertertain pew claims, Wew claims
may ahly be presentsd in accordance wivth 28 U.B.C., § 2244.

“Fimalizy 1s easeﬁtial to both the retributive aud the
deterrent fumcticns of criminal law.” Caldercn v, Thompsom, 113
S.Ct. 1488, 1501 (1998). The power granted to the State, under
both the state znd federsl constitutions, to Pass criminal laws ip
an effort t2 articulate soriersl norms, means litf e If tha Stata

cannot carry out those laws. Helleskey w, Zant, 489 11.5. 487, 497,

LG
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111 s.ct. 1454, 145489, 113 L.Ed.2d 517 (1982, "Perpetual
disrespect for the finality of convictions disparages the entire
criminal justice systam." Id.

Coe has had 2 trial, direct appesl, tkree state post-
conviction procesdings, amd a federal habeas corpus Proceading In
which <o litigate the constitutionslity of his Corvictlon and
seatence over the course of the past eighteen and one-half VEArs.
He was sentenced to death, rnet S-mply Tc a lifetime of litigating

ebout death. Sees o rs Jepp, 11B F.3d 450, 463 {bth Cir. 13373,

Respectfully submitted,
BAUL . SIMMERS

Attorney General & Reporter

VIZEAFL E. MOORE
Solicitor Genersl

"GLENN R. FRUCEN

Aasigtant Attorney General
425 Fifth Bvenue Horth
HWashville, Tepnessee 37243
(E15) 741-3487

B.PF.R. No. 15333
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CERTIFICAMYE OF SERVICE
I hereby certify that true and eract copies of the foregoing
have been forwarded by hand-delivery to Henry A. Martip and Faul R.
Pottel, Federal Public Defender's Qffice, B1l0 Broadway, Suite 200,
Nashville, TN 37203 and vames H. Walker, 601 Woodland Street,

Nazhville, ™N 37206 on This the &ffday cf Novemper, 1999

ltlrn B fR

GLENN R. PFRUDEN
Rssistant Attorney Genmaral
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