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INTRODUCTION

To thes capital case, this et should grant rehearing becauseshere have been at least three
imtervening events which counsel the grant of rehearing and certiorari:

{5} On Qcrober 11, 1999, directly contrary o the holding of the Sixth

Cirenit befow, the Tennesee courts bave definitively beld thar Cagphbell v,

Louisians, 523 11.%, 392 (1998) does not conativure a new mile of evisinal procedurs,

thus creating a divect conflict betweesn the Sinth Cizenir and the Teaniessae courts

on this eritical issue, which is presented as Question Presented #7 in the Petition

For Writ Of Certiorari U550 R, 10,

(% On Qctober 26, 1999, chis Coure granted eertioran in Bryan v Mogre,
U.S Mo 996723 gors, granted 528 TS, (Do 26, 1999) o address the
constitationality of slacteneution, which is ar issue in this case as well; and

{3) On September I, 199%, this Coure granted cestioensi in Woghs v,

Angelone, 17.5.No. 99-5746, cert. granved 527 1S, (Sept. 1, 1999), which will

resalvethe praper application of the standard of Boydew. Califgcnia, 494 U5 370,

385 {1990) 10 spatencing instructions which may prechade the jury’s copsideration

of mitigating evidence. This. tao is 2t issue in this case (Question Presented #2).

In light of these new circumstances, this Coure should: (1} grant che l-:le‘tftil:m for rebearing
and grant cartiorari; or (2) hold the pettion for rehearing pending the upcorsing decisions in
Brysp snd Weeks; andfor (3) graex rehearing and grant certiorari, and thea remand in lighs of the
URCOTNGE dﬂdﬁiuminﬂmgmdm.&{gmm:ﬁm 511 U5, 1061 (1994} in capital
case, graniing rehaaring petition, granting certicrart, and remanding for further considerarion in

light of intervening Suprene Court decistar).
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L THERE [8 NOW A DIRECT CONFLICT IN THE LOWER COURTS ON

WHETHER Campallv. Louisiana, 523 U5, 392 (1958) CORSTITUTES A NEW RLULE

OF COMNSTITUTIONAL CRIMENAL PROCEDRE

CQuestion 1 in the Petition Foe Writ Of Certiorsr: requests this Ceurr 1o determine
whether Campbell v, Lovisiana, 523 U.S. 192 (1998) constiniees a new rule of constinatinmul
crimina procedure within the meaning of Teague v, Laasg, 489 U 5, 238 (1983). Petition For Weit
of Certiaran, p. i, (eestion Pragsented 1. As Robers Coe moted sarlier, che Siorh Carant’s decision
declaring Tamphel! 2 new rule of law is meonsistent with the dear “axiomaric” language of
Camgpbell and 2oy norion of what constitutes a "aew rule of constitutional crimine] groceduce”
voder Tepeue. Petition For Writ of Certiorari, pp. 23-26; Petitionter’s Reply To Brief In
Oppasition, pp. 1-2. I the BogfIn Oppasition, Respandent ceatended that certioran should be
demied because there was no conflics in the lower courts oo this issue.

As of Cctober 11, 1999, thare is such & centlicc. On Cerober 11, 1999 the Tennessee
Supreme Court denied permission ro appeal in the case of Moty y, Sare, No. 03 CG1-9906-CR-
234 {Tenn. CrApp. July 13, 1999). See Appendix 1 (Teancssee Court of Criminal Appeals
Opinion and Tenoessee Supreme Conurt Gpinion). In Meges, the Tennessee courrs huve hold that
Carmpbell’s holding that a defendant bas due process standing to challenge exclusicas from the
grand jury does nor soasticute 2 new rule of law, bur was dictared by prier casas from this Courr.
See Appeadix 1, p. 3. This is concrary o the Sixth Circuit’s-denisiou below. The conflict in the
jewer courts ik thus manifest. With the ‘Tennessee cousts and the Sizth Cirenir ar odds on this
tnporrant canstisutional isswe, certlorarl iv warranmed. TL8.5.Cr 18,

Thus, netonly does.the Sixth Circwit’s derision ip Coe directly concradics the unanimens

decision of dus Court 1o cmp_bgﬂd Coe snut the recenr deciaion in Ylore:s cannet be rezenciled.

e
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5til, Roberr Coe faces execution of the death sentence sven though his conviction was sacured
in vialation of the Constitution. Given the conflict with the express language of Campbell and
now the direct conflict between the Sirh Clreuir and che Tennesses courts, this Courr should
grant rehearing, grant the petition for writ of certioran, and reverss dhe Sixth Circuit’s judgment.
. THE CONSTITUTICNALITY OFELECTROCUTION IS BEFORE THIS COURT

IV Byan v, Moore, 1.5, No, 99-6723, AND THIS COURT* IPCOMING DECIHION

A% A DIRECT BEARING ON THE VALIDITY QF THE JUDGNMENT BELOW

On Oomober 26, 1999, this Court granted certioran in the gase of Bryan v Moeore, 115,
No. 99-6723 cort. granted 528 US. (O, 26, 1959), 50 determine whether eiectrocunion
consrimuges cruel and unnsusl punishment in vicldon of the Copstitution. This Court's
upcoming decsion in Bryan directly affects Robers Coe's case, a5 his case invaolves a claym that
electrocution constitwetes cruel and nnusual punishment.

In this case, Robert Cog sought to amand iors his habeas perition & chaim (denominated
as 44 of an amended petition) that electrooution constitutes eruel and unuyval pumishment. The
Ueited States Distsier Court denied him leave to amend his petition, consuding that any diim
challenging the eruelty of electrocution wes "Invelsus” R 374, July 1, 1996 District Court
Memoranduam, p. 4. The Sixeh Circuit then affirmed the District Count's decision. Coe v. Bell,
160 K. 5 320, 341342 {6th Cir. 1998}

This Court’s recent graat of certiorari n Bryan makes clear thar Robert Coe's claim
challenging electrocution is not "frivolous,” 25 held by the lower courts, And, 7o the extsnt thar
+his Court finds in Brisn thet the claim is not frivelous and/or meritorious, Robsrt Coe would
indeed be entided to amend his petidion and to be heard oo his claim,

Acgordingly, this Court should hold the perition for rehearing in light of the recent grant

1
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af certiorart in Bryan and faillowing the decision in Bryan, graat the pesition for rehearing, grant
certiotar, snd remand far further proceedings in the lower courts.
I THEPETITION FOR REHEARINGSHOULD BE GRANTEDIN LIGHT OF THIS

COURT'S RECENT GRANT OF CERTIORARI IN Weeks v. Angelone, U.5.1N0. 98-

5746, cert, granted S27 U5, (Sapr. 1, 1999)

In additien, this Court should grans rehearing and/er at keast hald Robert Coe's petition
pending the upeomsing decision of this Court in Weeks v, Apgeloge, US.No. 99-5746, gerr,
granted 527 IS, (Sept. 1, 1959). Weaks 15 direcxly relevant vo Robert Coe's clam {presenred
as Qmestion Presented 42 in his Petition Far Writ Of Certioran) that jury [nsurecrions at
sentencing precluded che full eonsidecation of his mitigating evidence of mental iflness.

In Weeks, this Court is addressing the spplicability of Boyde v. California, 474 LS. 370
(199C) to ambignans jury instructions wihich risked the impositian of the dearh sentence withour
full comstderation of the defendant’s mivigating evidence, This is precisely the issue presented by
Robert Coe inhis Queastion Presenised #2, in which be has raised a claim charthe jury insunciions
at sentencing violated the Canstitution unday Boyde because they were ambiguons and precleded
the jury from creditiog his mitigating evidence. See Petition For Writ Of Certorari: p, i
{Question Fresented #2), pp. 8-12 {hets ir;suppcan of Quegtion 2} pp. 2630 {argument);
Petirioner's Reply T Brd In Qpposition, pp, 24 (Siscussing  jurors’ failure 1o consiies
m.il:':gntin# evidence}.

Accordingly, gven this Court's intervaning gran of cerviorari in Weeks, this Tourt
should hold the perition in light of Weeks, and then grant the petition for reheariag, and grans

the petition for certiorari 2nd remand for further contideration in light of the upcoming decision

in Wecks.
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CONTILUSTON
Thiz Trurl should hold tus petiion for rehearing in light of Frvan 4od Wecks and chen
graqs the petition for rebesring, grane certiorard, and remand for burther considermtion in light
or Bryan and Wesles. Alen, this CInure shanld graae che nerition fo: rehiering and grant cecticran

o acdreas Questios 1 presersed ie the peivien, viz, whether Cappbel . Logigizag v23 US.

352 (199} comyritucer 3 new roie of coystitutional cruminal i rovadure,
Respecot |y Submmined,

Heary A Marrin
Sederal Public Defender
Midele Distrnice of Tenneszee

# Pani R, Brerray
Agzismne Fedessl T blte Defender

$14 Rrsadway

Suite 200

Maskille, Tennessees 37201
(B15) 735047

FAX ({615 7365265
Connsel Ky Perivioner
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CERTIFICATION
I hecabrr cartify that this petithon for reheaning is restricied 1o the graunds specified in

Unirsd States Suprema Court Buie 44 2 and is pressared in gocd faitl: und not for deley.

Hleary A. Martin
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IN THE COURT OF CRIMINAL APPEALS OF T&ME*"E .
. ) ..-,- LT
A.T KNﬂ.mLLE P 1o L LI R

TIMOTHY MORR!S, )
Patitioner, }
!
8, ) GOLA No, 03C01-8908-CR-00234
)
STATE OF TEKNESSEE, } Greene Counly
Resporicent, )] .s
o :. i e

.
£i W 6k

L
.

QR0ER _

Tiwe appefant, throuoh the olfice of tha post-convictions diﬁndﬁ' )
Do
ll Rea filmd an oRAliaatmn e rarmiceine 5 araoeed B Mrame e Mo eb o o™ ud el =l

H
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| R PR LA TG MGG B LRI M TS 4 R 'I.JQ‘I.II'I[}V e [HETIFI

TEEIW ETEWe N WETE
»

Court's gemial of his mation 0 recpen 1118 daatconviction ﬁetitiun. See Tanr.
Cod# Ann. § 40-20-217 (1687, He aleyus that ki pelition ahould be raopened
far review of HIW loliawing questions: {1} whather Mis conslitutionst fghis have
: .b'“ atwidged betausy woman have been systomatically sxciutied from the

| posiion of foreperson of te grand jwy wiiich indicted kim,? and (2) whethar s
T8yaar incardarglion on cealh row constitutes cruet and ynusuat onishment,
The stete has fied it2 response to the applcation, and the mettsr is bafore the

T caurt for aispasian.

As riisvant io the matter 2t bar, the Post-Conviction Pmeadurs Act

of 1993 providey far ragpening if

[ha ctaim i1 the moliun is besed upon 8 fnalTuling of an appellate
courl £5tabligning & cunstitutional fight that was not recognized as
aﬂstjng al the {ima of irial, if retrospactive soptication of theat right is
requiredt.  Buch motion must be Med within one {13 year of the

B appaacs (hat the post-corviction: cefender flad the Appication withaul
havirg baan appointett 0 represent Timothy Morrds.

d in his statament af tha fssues and argument seeking graat of tha
Application, Marrg compliains only of the syatematic exclusian of waman,
In hé§ faciual statermznt and !n the mation o reopen Med in the tal court,
Marris ailagas the systematic exclusion of black persons.

f rufling cf tha Righast state appallate court or the bnited Stales
suprema count establishing a consitutional fght that was not
recegnized as exlsting at tha time of iriai . . . .

Tean, Code &an. § 40-30-217(a;{1) (1997 ); 4oe 2ls0 Tenn. Code Ara, §40.30.

ACZ(0H 1 [1597). There is no appast as of right from the ifal court’s denizl af 4

Qthon 1 recpen; rglner, the petiforer mast file an application for parmission jo
appes!, which this court mus! deciing 2 grant ynlass it appesty thal e el cournt

apuged il diserelion, Tenn, Code Ana. § 40-30-217) (1887} Only if such an

g

abusa is found whl this eourt remand the matter for Rurther procesdings. .
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First, Morsig seeks g determingtion that his cosstiiulional rights

nave f=ean viclalad Dy the systamalic exclusion afwonm: fram the pesition of
fursaperson of the grar jury which indicted him.? In support of his efforts to

racpen the previous pogt-comvietian action on this point, he alleges that while

Coarnplyit v Louisigng, 523 U8, 382, 118 &. CL. 1419 {1508), did aet sot forth

Ef “any naw rule of faderal isw, [itf estabiished for Tennessae 3 new uls of law, viz.
hal a man had standing to silege & violation of his rights arising from
discriminatian in grand jury selection againgl any group i which be coes nat

helang, inciuding women.™ * A3 evidencae of tha ruls in Tennesses prin: o

=TT

i

It appeerg thaet this is Marns’ first atempt ' bring s issue befiore any
stala sppeilale court. Jes genedally Siass Marrie, 541 $.W.2d 993
{Terin. 1882} (cirgcl anpeal); Timothy Eugane Mords v, State, No. 83001-

9708-CR-0035 {Tenn, Crim. App., Knoxviile, July 14, 1598 {post-
convicton); T 5V . 12 aumber (Tean, Crim.

App., Knoxville, Sapl. 11. 1885) {past-garvicion).

Maris sllegas that e systemplic exclusion of women as tha foraparson
of the grand jucy vigiated hig Aghts 1o dye procass aed aqual sotection
undes the Fourtasnih Amandment, 15 3 grend jury se'ecied from a faie
cross-section of the cammunity unzer tha Filth 3ng Sixth Amendments,
tha Eighth Arendment, and :x Nirth Arendment of the Lrited States
Canstiuticn, as well 23 Article |, seclions 6.4, 9, 14 and 6ol tha
Tennasses Canstution. Howgver, Campbalf addrasses anly egi:al
protaction and dua procass concems. Ty, if Camghal does intlaad
SAROUNGCE 8 New Ma faguiting remépeciive applicelion, see Tenr. Code
Arin. § 40-30-217(a) ( 1997), that rule implicatas only equal protection and
due process. Moris hag ciled no authosdty that gamonsiai=s the aabion
of 3 new iule with respact to the remaining conatilutionat aravisions citsd.

Gemonell. he points 10 the Tannaasee Suprame Sourt's dacigion (n State v, Qoe
855 S W.2d 903, 910 (Tenn. 1983}, which hetd thal men de ot have standing ta

challengs the under rapresantalion of wamen on the grand jury.

Feral, it is refevant thal our sugrama Sourt's "SB3 decision in Gog
wag dasad upon United States Suprems Court pracedant: that is o say, the
Jecison was ong hesed upon ‘wdeml conatijutionsl ew. £oe is siieny an the

protections aMorded 8 criminal defendan: with respect ta the jander makeug of
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lhe grand jury B3 @ matter of Tennesses constlutional law, Thus, wa gre at a
% to see how Campikall could, o the netitioner SL.goes’s, nAcuNCe 2 new
| fule ag e maler of state iaw white: not Draaking new ground in the area of faderg
{law. -

Moseover, tha equal srtectian agpact of Campb el was based
upan the Suprame Court's pridr decslon n Powgg v, ORie, 469 US. <00, 111 &,
Ct 1384 [1997). Powers' holding wes givan retraastive efoot lomy beore
Camphall was decided. §iate v Eligon, 341 5W.20 824 (Tentn. 1552} aconrd
gy, Bel, 181 F.3d 320 (8:h Clv, *988) {recognizing cesas walch have appiiad

Powers retroactively), gat. oogert, Sled. 1025, May 24, 1859). As such, the

decision in Pgwers marks the date upcn whicl Morris’ life comrenced for fling

i e

a rrotion t© revpen his past-canviclion patiton, Sas Tenn. Code Ann. § 80-320-

202(B)(E), -R17(a)N1) {1997,

! Simifarty, Campball's dua wocess holding (s based upon two priar
Sapreme Court decisions, Betery y KCH, 407 U.S. 493, $2 . Ct, 2163 {1572)

and Hohdy v Jnited States, 468 U.S. 339, 104 $. Gt 3003 {1534) Sag

i cgmobell dealt with a wrete delendant's challenge to the systematic
exciusion of blgck parsons fom the position of forepersan af the grard

JUry.
Camngek, 523 .5, at ——. 118 8. C1, at 1424.25: 2ccord Cae. 164 F.2d ai 353.

54, Pelers and Hedby were avaitabiz 1o Momis st (he lima oF his previcus sost-

convichon actions. Sge Timothy Fugere Mors v, State, No, G3C01-9708-CH-
D038 (Tenn. Chm. App., Knouvifle, July 14, 1988]: Teimothy Eugene Bierde v
FLiele, no aumber (Tamm. Cdrtl. App., Kncuville, Sept 11, 1983} His attampt Lo

§ avad himsel of them now i3 an apparent atempt 4o repackags Peters angd Hobby

In tha wrappings of Camabad in oeder to defeat the ime-Lar amd waiver
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Forte—

pravisions of e post-convicton act.

The tral court did not abuse its discration in denving Morris's

maioe 10 reopen hia post-comvicton action ta liigate undar the auspices o

Camoltel

il
Zacand, the petitioner aleges his 19yaar incarceration on caath

row consilites cruel and nusue ﬁuni&hm&nt He acknowledges hat

| Ternasses couns have never “ecognized sush @ ciaim, But ha arguss thal

fedaral precedent dictales olherwise. Howevar, tha aulharity ne citas bglytdoy o
case cecided by e Judiclal Carmmittes of e Privy Counc of the United
Kingdorn and sepsrele minonily opinlons of Unites Siates Suprame Court
juslices in hwo cases ra’sing the issua of crustk ard umsuat punishment due to
tengihy ingaicerabon on Jdagih row, Sey Etedos v, Floddg, —- U8, . 118 5.
Gt, 366 { {HOB) (darial pet i for will of assioren) (Brever, &, dissanting’;
Ladkay v, Texss, 514 U8, 1045, 115 S. CL 1429 (188 5) {denial of patton for
wril of serliorad) (S1avens and 'Erayér. JJ. commenting that the izsus i not

without foundation #nd that & will beHefit fram hidher sonsiceration i the lower

courts): Brallv. Attornay Genpegl of Jamaics, 2 App. Cag. 7, 33 LL.M, 384 (Privy
Council 18933,

Naverthelzss, tha petitiongr urgas us & gaant the applicalion, hotd
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that the prnciptes of Clladaa, Lackay arg Pratt consliiute a ngw mils of taw i

Tennesses, and grint retief. This argument iy Nawed bacause Mamis has shown
E "o final rading of an appeilate coun establishing 2 newly recognizac nght. Soe
Tenn. Cade Ann. § 0-30-217a)(13{1397), None af the cases cited by the

priticnes create a new rile of lgw in Tapneggee, Neithar the larde of ine Judicls!

é Coramiltae of the Privy Couned nor a mviity of the justicas of the Unitad States

Juprare Counl have b ghliity to charga tha law of this siate.

b canciuston. we find oo abusa of discration by the Fial cout in

dery-tn the molion lo ~ecpen. Accordingly, it is heraby DROERED that the

| spalication for parmission to appeat is DENIED. It appearing the petitioner is

ndiganl, th costs of this aclion Are axed to the state.

GARY R, WADE, PRESIDING JUDGE

=1

ES CURWECQD

JUBEPH M. TIRTON, JUDGE
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I BUPREME COURT QF T -
N THE VED
AT KNOXVILLE GoT 11 i949
i of o Seute
TIMOTHY MORRIS, b Rac'd
}
Appeliant } GRETNE CRIMINAL
)
v, ) NQ.  38001-88900-CR-00234
¥
STATE OF TENNESSEE, }}
Appelise. | )

DEDER
Lipon considamtion of the apgiication. for permission 1o appeal and the
entire racard In this cause. he Court'is of the apinian that the application should be,

and is, heraby, danisd.

PER CURIAM
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