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i EDMUND ZAGORSKI'S RESPONSE IN OPPOSITION TO STATE'S MOTION

FOR EXPEDITED EXECUTION DATES
AND REASONS WHY NO EXECUTION DATE SHOULD BE SET

On September 7, 2017,1 the State’s contractor, a for-profit pharmaceutical
supplier, told the State of Tennessee that midazolam “does not elicit strong
analgesic effects,” and that inmates “may be able to feel pain from the
administration of the second and third drugs” in a three-drug protocol. See
Attachment 2. That is, the State is on notice that if they use midazolam in place of
a true anesthetic in a three-drug protocol, a condemned inmate will suffer severe
pain during execution.2

Despite this warning, on October 18, 2017, the State began the process of

procuring midazolam for use in executions, ultimately purchasing midazolam that

1 See, Attachment 1, Chronology of Events Relevant to State’s Motion to Expedite Execution Dates.

% Recently, “botched” executions in Arizona, Oklahoma, and Ohio also put the State of Tennessee on
notice that midazolam is not an anesthetic, does not-render inmates insensate to pain, and is grossly
inappropriate for use in lethal injection executions.




expires on June 1, 2018. On October 26, 2017, one of the State’s drug-suppliers,?
emailed the Tennessee Department of Correction, and stated, “I will have my
pharmacist write up a protocol.” Attachment 3. On November 28, 2017, one of the
drug suppliers sent another email that contained, “revisions to the protocol.”
Attachment 4.

On January 8, 2018, the State promulgated a new lethal injection protocol
that retained the one-drug, pentobarbital protocol and added a midazolam-based,
three-drug lethal injection protocol: Tennessee’s Midazolam Option.4 Apparently,
this is the protocol drafted for the State of Tennessee by the for-profit supplier of
drugs that are to be used in the proposed executions.

On January 11, 2018, the State moved this Honorable Court to resume
executions. Five-days after requesting such executions, on January 16, 2018, and in
response to a public records request, the State disclosed their amendment of the
2015 lethal injection protocol and the adoption of the Midazolam Option.? No
formal announcement was made alerting the public to the new protocol. However,
in the February 15, 2018 Motion to Set Execution Dates, the State, for the first
time, announced its intention to execute inmates using the Midazolam Option, and

not via the single-drug pentobarbital protocol.

3 It is not known whether this is the same supplier who had warned Tennessee that midazolam
would not work, or a different drug seller.

4 That is, the State bought the midazolam firat, and created a mechanism to use it, second. With
both actions being preceded by a warning from their supplier that midazolam was not effective.

5 This disclosure came in response to a public records request submitted by counsel for
Abdur'Rahman, Johnson, Wright, and Zagorski. This request had been pending since November 6,
2017.



The State purchased midazolam in October of 2017 that would only be
effective until June 1, 2018. This purchase was made while executions were on hold
awaiting the United States Supreme Court’s resolution of Abdur’Rahman, et al. v.
Parker, et al., Case No. 17-6068. The State knew that they would have very little
time between a possibly favorable Supreme Court ruling, and the expiration of their
midazolam. The State was aware that (1) applications for executive clemency will
not be entertained until after execution dates are set, (2) this Court’s practice has
been to permit at least three months for the Governor to consider such applications,
(3) this Court has traditionally scheduled executions many weeks or months apart,
and (4) this Court’s precedent demands a full and fair constitutional adjudication of
substantively new execution protocols. Yet they purposefully kept their plans under
wraps.

The State’s decision to add the Midazolam Option to its lethal injection
protocol (after purchasing it first, and despite being warned of its dangers), and to
accept midazolam with a June 1, 2018 expiration date does not create an exigency
warranting an unprecedented rush to execution.

The fact that the protocol that would be used to execute Mr. Zagorski was
written, not by State actors, but by the supplier who profits from the sale of the

protocol drugs,® is yet another reason not to set Mr. Zagorski’s execution.

8 In the State’s response to public records requests, they have been legs than illuminating about the
process used to produce the current protocol. However, the emails that were produced are the only
documents provided that detail any part of the drafting procedure. Thus, Edmund Zagorski relies on
them as the best evidence of how the Midazolam Option came to be.
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Mr. Zagorski should be given a full opportunity to litigate the
constitutionality of the newly proposed lethal injection protocol without the
extraordinary pressure of eight execution dates in a compressed, three-month
timeframe. Mr. Zagorski and all similarly situated inmates, should be given
adequate time to present petitions for clemency to the Governor of the State of
Tennessee. The State’s Motion to Set Execution Dates should be denied.

I Principles Of Stare Decisis And Established Precedent Require A Full And
Fair Adjudication Of The Merits Of The Now-Pending Declaratory Judgment Action
That Was Filed Expeditiously (27 business days) After The Tennessee Midazolam
Option Was Disclosed To Counsel For Abdur’Rahman, Johnson, Wright, and
Zagorski.

The State’s request for relief is foreclosed by binding Tennessee precedent.
This Court’s precedent establishes that:

The principles of constitutional adjudication and procedural fairness

require that decisions regarding constitutional challenges to acts of the

Executive and Legislative Branches be considered in light of a fully

developed record addressing the specific merits of the challenge. The

requirement of a fully developed record envisions a trial on the merits
during which both sides have an opportunity to develop the facts that
have a bearing on the constitutionality of the challenged provision.
State v. West, No. M1987-000130-SC-DPE-DD, Order p.3 (Tenn. Nov. 29, 2010).
This Court has held true to the principles announced in West. See e.g., State v.
Strouth, No. E1997-00348-SC-DDT-DD, Order, p. 3 (Tenn. Apr. 8, 2014) ("Mr.
Strouth is correct that currently, there is no controlling law in Tennessee on the

constitutionality of the use of the single drug, Pentobarbital, to execute a death row

inmate... Accordingly, the Court will set Mr. Strouth's execution for a future date



that will allow plenty of time for resolution of the declaratory judgment action in
the state courts.”).

The State’s motion fails to acknowledge the holding in West. Further, the
State’s motion does not provide a single case to give this Court a reason to depart
from the principles of stare decisis. “The power of this Court to overrule former
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decisions ‘is very sparingly exercised and only when the reason is compelling.” In re

Estate of McFarland, 167 S.W.3d 299, 306 (Tenn. 2005) quoting Edingbourgh v.
Sears, Roebuck & Co., 206 Tenn. 660, 337 S.W.2d 13, 14 (1960). As this Court has
held, “The sound principle of stare decisis requires us to uphold our prior precedents
to promote consistency in the law and to promote confidence in this Court's
decisions.” Cooper v. Logistics Insight Corp., 395 S.W.3d 632, 639 (Tenn. 2013).
This Court does not deviate from precedent on the basis of speculative
“uncertain[ty]l.” State’s Motion To Set Execution Dates, p. 2.

IL The State’s Professed Urgency To Schedule Executions Prior To June 1, 2018
Is A Manufactured And Avoidable Crisis That Does Not Justify Abridging Edmund
Zagorski's Right To Fully Challenge The Midazolam Option.,

A The State Manufactured A Crisis To Support Its Request For
Executions Prior To June 1, 2018 To Prevent The Due Process Hearing Required By
Court Precedent From Ever Taking Place.

Midazolam is the most controversial, dangerous drug ever to be used in a
lethal injection protocol in the State of Tennessee. Of the seven states to use
midazolam in a lethal injection, three have abandoned its use. The State of Arizona

has agreed to never again use any benzodiazepine, including midazolam, or a

paralytic in a lethal injection. First Amendment Coalition of Arizona, Inc., et al. v.



Ryan, et al., Case No. 2:14-CV-01447-NVW-JFM, Stipulated Settlement Agreement,
Docket Entry No. 152 (D. Ariz. Dec. 19, 2016)(Attachment 5)(midazolam); First
Amendment Coalition of Arizona, Inc., et al. v. Byan, et al., Case No. 2:14-CV-
01447-NVW-JFM, Stipulated Settlement Agreement, Docket Entry No. 186 (D.
Ariz. June 21, 2017)(Attachment 6){paralytic).

Midazolam— a sedative with no analgesic properties— is a completely
different class of pharmaceutical than the barbiturates sodium thiopental and
pentobarbital. Unlike sodium thiopental and pentobarbital, midazolam does not
render the inmate unaware or insensate to severe pain. The Supreme Court has
held: “It is uncontested that, failing a proper dose of sodium thiopental that would
render the prisoner unconscious, there is a substantial, constitutionally
unacceptable risk of suffocation from the pancuronium bromide and pain from the
administration of potassium chloride.” Baze v. Rees, 553 U.S. 35, 53 (2008). The
Davidson County Chancery Court agreed with Chief Justice Roberts’ opinion in
Baze in the 2010 West v. Ray litigation. See West v. Ray, Case No. 10-1675-1, Order
(Davidson County Chancery Court November 22, 2010). The Chancellor’s opinion
in the 2010 West litigation remains undisturbed. Similarly undisturbed is the
opinion of the Davidson County Chancery Court in the 2005 Abdur’'Rahman v.
Bredesen litigation that pavulon {(a paralytic similar to the one used in the new
Midazolam Option) serves no purpose in an execution. Abdur’Rahman v. Bredesen,

181 S.W. 3d 292, 307 (Tenn. 2005) (noting that “the Chancellor correctly observed



that the State failed to show a legitimate reason for the use of Pavulon in the lethal
injection protocol[.]”)

When Tennessee last used a three-drug protocol, it was found to be
unconstitutional unless the State implemented sufficient checks to ensure that the
inmate would be unable to experience suffocation and pain. Those necessary checks
are absent from Tennessee’s Midazolam Option, perhaps because the protocol was
drafted by the State’s for-profit drug supplier.

The State knew, or reasonably should have known, when they chose to
change its lethal injection protocol and add a Midazolam Option, that its new
protocol would be challenged in court. They also knew that the challenge would
have merit because they were warned by their for-profit drug supplier that
midazolam does not work like sodium thiopental or pentobarbital. In a September 7,
2017, emalil, the supplier wrote “Here is my concern with midazolam, being a
benzodiazepine, it does not elicit strong analgesic effects. The subjects may be able
to feel pain from the administration of the second and third drugs. Potassium
Chloride especially.” Attachment 2. The State knew that counsel for
Abdur'Rahman, et al, submit requests for public records regarding execution drugs
(among other information) on a routine basis. See Attachment 7, Chronology of
Public Records Requests During Past Six Months. Despite producing public records
on November 6, 2017, TDOC did not provide any records regarding a change in the
lethal injection protocol to include a Midazolam Option or regarding TDOC's

attempts to procure midazolam until January 16, 2018. See Attachments 1, 7.



On October 18, 2017, TDOC was told that the midazolam it was purchasing
expired on June 1, 2018. Attachment 8, Email. TDOC moved forward with the
purchase of midazolam they knew would expire before any challenge to its use could
be litigated in court. Emails, W-9's, invoices and photographs of the drugs
purchased demonstrate that the State knew well in advance of January 8, 2018,
that it intended to use Tennessee’s Midazolam Option to execute Mr. Zagorski. Yet,
despite public records requests made throughout that time, the State failed to notify
undersigned counsel of any intent to implement a new lethal injection protocol.

The State’s decision to withhold this information from defense counsel
appears intentional and calculated to gain a litigation advantage. The State seeks
to avoid a trial on the merits of any challenge to Tennessee’s Midazolam Option. To
do so, they seek to cut off Mr. Zagorski's access to the courts by executing him before
he has a chance to present his proof.

On January 18, 2018, just two days after learning of Tennessee’s Midazolam
Option, Mr. Zagorski told this Court that he intended to challenge the new protocol
but required time to consult with experts; Mr. Zagorski additionally stated he would
file a challenge on or before February 20, 2018 — a deadline Mr. Zagorski met. The
State delayed until February 15, 2018, to tell this Court that its midazolam supply
expires on June 1, 2018.

Importantly, and fatal to their request for expedited execution dates, the
State does not say that they will be unable to obtain the drugs necessary to carry

out executions after June 1, 2018. Rather, the State alleges that their ability to do



50 is “uncertain.” State’s Motion to Set Execution Dates, p. 2. Such vague and
unsupported allegations are not enough to overturn Tennessee precedent,
particularly where the State could have informed Mr. Zagorski months earlier that
it intended to adopt a new lethal injection protocol that adds a Midazolam Option.
Under the circumstances, Mr. Zagorski has acted with extreme diligence,
expediency and transparency. The same cannot be said for the State. See
Attachment 1.

B. The State’s Vague and Unsupported Representation To The Court
About Its Efforts to Obtain Pentobarbital Is Inconsistent With The Proof In The
Record, Their Own Representations To The United States Supreme Court, Their
Representations To The Public, And The Fact That Executions Using Pentobarbital
Continue To Be Carried Out.”

In its motion, the State tells the Court: “The Department’s supply of
pentobarbital expired while the West proceeding was pending.” State’s Motion to
Set Execution Dates, p. 2. This cannot be true. TDOC’s numerous responses to
Tennessee Public Records Act requests make clear that TDOC never received any
pentobarbital (compounded or otherwise) from its supplier(s) and never had any in
its possession, thus there was none to expire. The reason TDOC never had
pentobarbital is because the 2015 lethal injection protocol, current Protocol A, uses

compounded pentobarbital. According to the USP,8 high-risk sterile compounds,

which compounded pentobarbital is, have a beyond use date of 24 hours at

7 Although this Court does not resolve factual disputes, and Edmund Zagorski is not requesting that
the Court do so, the following facts are asserted in response to the State’s representation regarding
pentobarbital. The truth will ultimately be determined in the pending Chancery Court proceedings.
8 The United States Pharmacopeia sets the world industry standards to “ensure the quality, safety,
and benefit of medicines and foods.” http://fwww.usp.org/about (last checked March 1, 2018).
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controlled room temperature or three days refrigerated. See West, et al. v. Schofield,
et al, Case No. M2015-01952-COA-R3-CV, Technical Record, Trial Exhibits 5, 6.
Testimony from State agents during the previous West litigation established that
the TDOC had a signed contract with a pharmacist who assured that s/he could
obtain the active pharmaceutical ingredient necessary to compound pentobarbital
and that the compounder was ready, willing, and able to manufacture and
distribute compounded pentobarbital to TDOC upon the setting of an execution
date. See, e.g., West, et al. v. Schofield, et al.,, Case No. M2015-01952-COA-R3-CV,
Technical Record, Transcript, Volume III, pp. 823-824; Id,, Trial Exhibit 54. On
March 2, 2017, Debra Inglis, TDOC legal counsel, told reporters that TDOC was
able to obtain the drugs necessary for an execution “as needed.” Boucher, Lethal
Injections stalled, The Tennessean, March 3, 2017, p. A3; 2017 WLNR 6714205.

Counsel for Abdur'Rahman, Johnson, Wright and Zagorski have consistently
requested public records from TDOC. Attachments 1, 7. TDOC has not produced a
document indicating that the compounder has withdrawn from the contract with
TDOC. TDOC has not produced a document establishing that they are unable to
obtain compounded pentobarbital. On November 13, 2017, the State continued to
defend the compounded pentobarbital protocol in the United States Supreme Court.
Abdur’Rahman, et al. v. Parker, et al., No. 17-6068, Brief in Opposition. That the
State did so indicates that they were confident in their ability to obtain

pentobarbital as recently as November 13, 2017.
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Public records productions by TDOC, which the State represents are full and
accurate as of January 10, 2018, provide no evidence that TDOC is unable to obtain
compounded pentobarbital.? In fact, documents produced on January 16, 2018,
contain a contract signed December 4, 2017, with an individual who agreed to
compound drugs for lethal injections in Tennessee. Attachment 9, Pharmacy
Services Agreement, Article 1, §1.2.

The State’s new protocol, which retained pentobarbital and added a
Midazolam Option, is dated January 8, 2018. Texas was prepared to carry out an
execution using pentobarbital on February 22, 2018, but the defendant in that case
was granted executive clemency hours before the execution was carried out. Georgia
1s set to carry out an execution using pentobarbital on March 15, 2018, Thus, the
State’s bald assertion that their ability to obtain pentobarbital is uncertain does not
justify their request to schedule Mr. Zagorski’'s execution prior to June 1, 2018, and
to choose the Midazolam Option, without ever giving Mr. Zagorski an opportunity
for the due process hearing this Court’s precedent demands.

C. The State’s Argument That The Pharmaceutical Companies Are Acting
At The Behest Of Death Penalty Opponents Is A Baseless Conspiracy Theory.

Multi-billion dollar pharmaceutical companies do not act at the behest of
small, non-profit death penalty abolitionist groups. These businesses act at the
behest of their stockholders and pursuant to their business model. These private

businesses do not have a stake or a position on how or whether Mr. Zagorski lives or

9 Despite requests to the contrary, when TDOC finally answers public records requests they only do
so as of the date of the letter requesting the records. A February 2, 2018 public records request
remains unanswered.
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dies. Mr. Zagorski has no control over these Fortune 500 companies. Nor does Mr.
Zagorski have control over the actions of small, non-profits.

The truth is that the pharmaceutical companies have always objected to their
drugs being misused in lethal injections. When states began to use branded drugs
in lethal injections, those companies simply enforced their contracts, as any
business would.

The fact that the business concerns of multi-billion dollar companies collide
with the State’s interest in misusing those companies’ drugs is not the fault of Mr.
Zagorski. The actions of individuals on either side of the death penalty debate are
irrelevant to Mr. Zagorski’s right to due process and the rule of law. Such actions do
not provide a reason to cast aside stare decisis and set execution dates before Mr.
Zagorski has an opportunity to fully and fairly litigate his case against the new
lethal injection protocol.

III. Tennessee Courts Are To Be Concerned With Due Process And The Rule Of
Law.

The February 22, 2018 botched non-execution of Doyle Hamm in Alabama!¢
demonstrates why it is essential to fully and fairly litigate challenges to risky
protocols such as the Tennessee Midazolam Option in a courtroom environment
without the extreme pressure of compressed execution schedules. The
constitutionality of the Midazolam Option must be adjudicated in a forum that is

free from the immense time pressure the State seeks to impose.

Whttpsifwww reuters.com/article/us-alabama-execution/alabamas-aborted-execution-was-botched-
and-bloodv-lawyer-idUSKCN1G90Y2 (last checked March 1, 2018).
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The cases cited by the State in their motion arise in a stay-posture where the
defendants faced a higher burden than the one governing Mr. Zagorski's pending
lawsuit in Chancery Court. Moreover, the cases cited by the State do not change the
fact that this Court has always held that lethal injection challenges must be fairly
adjudicated on their own, unique facts in Tennessee.!! Fair adjudication means a
trial with a full record addressing the merits. “The requirement of a fully developed
record envisions a trial on the merits during which both sides have an opportunity
to develop the facts that have a bearing on the constitutionality of the challenged
provision.” State v. West, No. M1987-000130-SC-DPE-DD, Order p.3 (Tenn. Nov.
29, 2010). The State’s motion implicitly admits that there is no time to meet the
requirement of a fully developed record if eight executions are to be conducted by
June 1, 2018. The State’s motion fails on the basis of precedent alone.

Indeed, this Court’s precedent establishes that Mr, Zagorski is entitled to
sufficient notice and time to challenge the Tennessee Midaazolam Option that this
State’s courts have never reviewed . This Court previously acknowledged that Mr.
Zagorski has a “legitimate. . . right to and need for notice” regarding significant

changes in lethal injection protocols. West v. Schofield, 468 S.W.3d 482, 494 (Tenn.

11 Edmund Zagorski’'s lawsuit cannot be dismissed by reference to cases decided in other jurisdictions
in the context of appeals from the preliminary injunction proceedings respecting protocols which are
not identical to the Tennessee Midazolam Option. Tennessee courts decide what is constitutional in
Tennessee after a full and fair hearing. Further, the State overstates the Supreme Court’s holding in
Glossip v. Gross, 135 S.Ct. 2726 (2015). (lossip did not hold that the any lethal injection protocol
using midazolam is constitutional. Rather, in the context of an appeal from the denial of a
preliminary injunction in a federal court action, it was found that the lower court did not commit
clear error. Id., at 2740-41,
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2015) (interlocutory appeal holding challenge to electrocution unripe but
guaranteeing sufficient notice and time to challenge any change to the protocol).

IV.  Scheduling Execution Dates On An Expedited Basis Unduly Burdens And/Or
Denies Edmund Zagorski Fair Access To Meaningful Clemency Proceedings.

Mr. Zagorski has a statutory and constitutional right to seek executive
clemency. As the United States Supreme Court has observed

Executive clemency has provided the “fail safe” in our criminal justice
system. K. Moore, Pardons: Justice, Mercy, and the Public Interest 131
(1989). It is an unalterable fact that our judicial system, like the human
beings who administer it, is fallible. But history is replete with examples
of wrongfully convicted persons who have been pardoned in the wake of
after-discovered evidence establishing their innocence. In his classic
work, Professor Edwin Borchard compiled 65 cases in which it was later
determined that individuals had been wrongfully convicted of crimes.
Clemency provided the relief mechanism in 47 of these cases; the
remaining cases ended in judgments of acquittals after new trials. E.
Borchard, Convicting the Innocent (1932). Recent authority confirms
that over the past century clemency has been exercised frequently in
capital cases in which demonstrations of “actual innocence” have been
made. See M. Radelet, H. Bedau, & C. Putnam, In Spite of Innocence
282-356 (1992).

Herrera v. Collins, 506 U.S. 390, 415 (1993). The Court reaffirmed the importance
of clemency in Harbison v. Bell, 556 U.S. 180, 192 (2009)(“As this Court has
recognized, however, ‘[c]lemency is deeply rooted in our Anglo—American tradition
of law, and is the historic remedy for preventing miscarriages of justice where
judicial process has been exhausted.” Herrera v. Collins, 506 U.S. 390, 411-412, 113

S.Ct. 853, 122 L.Ed.2d 203 (1993) (footnote omitted).”).
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In the modern era, the State of Tennessee has executed six men.!2 Two men
and one woman facing imminent execution have received executive clemency.13
Thus, in this state, fully one-third of defendants who completed the standard three-
tier process and who were facing execution were found to be worthy of a life
sentence.

A request for executive clemency in a capital case will not be considered by
the executive branch until all litigation is exhausted. An effective case for clemency
cannot be cobbled together in a matter of days. Moreover, expediting eight
executions before June 1, 2018, prevents a careful, thorough and meaningful
consideration of Mr. Zagorski’s clemency request. Forcing Mr. Zagorski to seek
clemency while at the same time litigating the Tennessee Midazolam Option under
an extremely compressed timeline alongside seven other inmates is the equivalent
of denying all inmates a legitimate opportunity to pursue clemency. Such a
compressed timeframe is also extremely disrespectful to Governor Haslam, who
would be expected to make eight life or death decisions in mere weeks.}4 Thisis a
separate and untenable injustice that would result if expedited execution dates are

set.

12 Robert Coe, Sedley Alley, Philip Workman, Daryl Holton, Stephen Henley, Cecil Johnson.

13 Michael Boyd, Edward Harbison, Gaile Owens.

14 Governor Haslam’s two predecessors were asked to make only one-more clemency determination
(nine), during the sixteen-years they held office.
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V. This Court Should Not Set An Execution Date But Instead Impose A Life
Sentence, Where The Death Sentence Here Is Arbitrary And Unjust.

The death sentence here is arbitrary and/or disproportionate or otherwise
unfair because the prosecution offered Zagorski a life sentence before trial; in many
similar or worse homicides in Tennessee involving drug-related killings, like this
case, Tennessee courts and juries have concluded that a life sentence is the greatest
penalty to be imposed under such circumstances; in Tennessee, many, many worse
offenders with more egregious homicides have received life sentences for their
offenses;the death sentence is rare in Tennessee, and Ed Zagorski is not the “worst
of the worst.” This Court, therefore, should not set an execution date but instead
reform Ed Zagorski's sentences to sentences of life imprisonment.

A. The Death Sentence Is Arbitrary And Unwarranted Where The
Prosecution Acknowledged Pretrial That This Case Only Merited The Lesser
Sentence Of Life Imprisonment, And That Death Is Not Warranted.

In this case, the prosecution agreed that a life sentence was the appropriate
sentence for Ed Zagorski, having offered him two (2) life sentences in exchange for a
guilty plea. See Attachment 10 (Affidavit of Larry Wilks, Esq.). That is still the case
now. Because the state agreed that a life sentence was appropriate and would serve
all the interests necessary for the state in this case, it was (and is) arbitrary for the
state to have imposed death instead — and only after Ed Zagorski exercised his right
to a jury trial. United States v. Jackson, 390 U.S. 570 (1968). The state’s offer of life
proves, ipso facto, the death penalty never was — and is not today — a necessary or

appropriate punishment for Ed Zagorski. As such, this Court should vacate the
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death sentence and impose life sentences instead, as the prosecution sought at the

time of trial.

B. The Death Sentence Is Arbitrary, Disproportionate, And Unfair Where
Similar Or Worse Tennessee Offenders Involved In Drug-Related Homicides Have
Been Sentenced To The Lesser Punishment Of Life Imprisonment.

The fact that the drug-related homicides in this case merit only a life
sentence 1s confirmed by the fact that in numerous drug-related homicides in
Tennessee — some involving even worse homicides, including many more victims
than those here — Tennessee courts have ultimately concluded that a life sentence is
the appropriate sentence. The proof at trial showed that the victims here were
dealing drugs, intoxicated at the time of their deaths, and unlike Ed Zagorski, at
least 20 (twenty) other persons convicted of drug-related double homicides {or
worse) have not been sentenced to death, but to life imprisonment. See Attachment
11 {chart identifying drug-related, double-homicide cases, or worse, in which the
defendant received a sentence less than death either via jury or via plea).

As the attached chart demonstrates, of the twenty defendants convicted in
similar drug-related, cases, some defendants killed three victims and received only
life sentences, or even a more lenient punishment. Shannon Lee Beckner, Randy
Gail Gordon, and Kelvin DeWayne King all committed three drug-related homicides
and were only sentenced to life imprisonment, while the remainder of drug-related
double homicides only resulted in life sentences. Because Ed Zagorski’s offense is no
more serious or egregious than these many other double and triple homicides

involving drug deals, in the interest of justice and to prevent the arbitrary or
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disproportionate infliction of the death sentence, his sentence should modified to life

as well.

C. The Death Sentence Is Arbitrary And Disproportionate Where
Tennessee Defendants Who Have Killed Up To Six (6) Victims Have Only Been
Sentenced To Life Imprisonment.

Moreover, while triple and double drug-related homicides in Tennessee have
resulted in life sentences, there is a long list of persons who have committed triple,
quadruple, quintuple, and even sextuple homicides in Tennessee for whom the
punishment imposed has been only life imprisonment. The life sentences given to
these much worse defendants for more egregious homicides confirm that the death
sentence for Ed Zagorski is an excessive punishment under the circumstances, and
arbitrary as well.

In Edmund Zagorski's case, the death penalty is also arbitrary and
disproportionate and excessive (and thus cruel and unusual) where significantly
worse murders and murderers throughout Tennessee have received Jesser sentences
than Ed Zagorski. Throughout the state, persons who have committed 6, 5, 4, and 3
first-degree murders have been given life sentences for their crimes, not death. This
offense is not worse than significantly worse offenders who were given life sentences
for significantly worse crimes. Thus, for example, Henry Burrell and Zakkawanda
Moss committed 6 first-degree murders in Lincoln County yet were sentenced to

life.15 Jacob Shaffer committed 5 first-degree murders and he, too, was sentenced to

15 See Attachment 12: Tennessee Supreme Court Rule 12 Reports, State v. Burrell & Moss.
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life.16 Curtis Johnson in Shelby County committed 4 first-degree murders,!? as did
Carey Caughron,!8 Thomas Elder,!? and Courtney Matthews,20 yet none of these
multiple murderers was sentenced to death. Moreover, there are hiterally dozens of
triple murderers in this state who were also given life sentences, not death. The
following is a list of persons who received life sentences for killing three (3) victims:
See e.g., State v. Cox, 1991 Tenn.Crim.App.Lexis 199 (Shelby Co.};21 Chung v. State,
1994 Tenn.Crim.App.Lexis 609;22 Bounnam v. State, 1999 Tenn.Crim.App.Lexis
842;28 Angel v, State, 2015 Tenn.Crim.App.Lexis 72 (two defendants received life for
three first-degree murder convictions);24 Bailey v. State, 2010 Tenn.Crim.App.Lexis
3567; State v. Billington, Hamilton Co. No. 240690:25 State v. Howell 34 S'W.3d 484
(Tenn. 20006 different persons convicted of triple first-degree murders sentenced
to life); State v. Casteel, 2004 Tenn.Crim.App.Lexis 814;26 State v. Jenkins,
Davidson Co. No. 2013-A-866;27 State v. Johnson, Bradley Co. No. 08-456;28 State v.
Kelley, 683 S.W.2d 1 (Tenn.Crim.App.Lexis 1984)(two defendants sentenced to life

for triple first-degree murders);29 State v. Myers, 2004 Tenn.Crim.App.Lexis 390;30

16 See Attachment 13: Rule 12 Reports, State v. Shaffer.

17 Johnson v. State, 1995 Tenn.Crim.App.Lexis 370; See Attachment 14, Rule 12 Report: State v.
Curtis Johnson.

18 See Attachment 15: Rule 12 Report, State v. Carey Caughron.

19 See Attachment 16: Rule 12 Report, State v. Thomas Elder.

20 See State v. Matthews, 2008 Tenn.Crim.App.Lexis 598,

21 See Attachment 17: Rule 12 Report, State v. Brian Cox.

22 See Attachment 18: Rule 12 Report, State v. Hung Van Chung.

% See Attachment 19: Rule 12 Report, State v. Kong Chung Bounnam.
M See Attachment 20° Rule 12 Reports, State v. Angel & Wood.

25 See Attachment 21: Rule 12 Report, State v. Peter Billington.

26 See Attachment 22: Rule 12 Report, State v. Frank Casteel

27 See Attachment 23: Rule 12 Report, State v. Lorenzo Jenkins.

28 See Attachment 24: Rule 12 Report, State v. Maurice Johnson.

29 See Attachment 25: Rule 12 Reports, State v. Kelley & Kelley.

30 See Attachment 26: Rule 12 Report, State v. Raymond Myers.
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Norman v. State, 1990 Tenn.Crim.App.Lexis 199; Palmer v. State, 2007
Tenn.Crim.App.Lexis 71;31 State v. Matthew v. Perkins, Coffee Co. No. 38306F;32
State v. Fredrick Robinson, Davidson Co. No. 99-A-403;33 State v. Taylor, 2006
Tenn.Crim.App.Lexis 678.34

Consequently, the death sentence here is cruel and unusual, disproportionate
and arbitrary. It is excessive. This Court should therefore reform the death sentence
to impose life sentences instead.

D. There Remain Unanswered Questions Whether Jimmy Blackwell
Actually Committed These Murders, Not Ed Zagorski.

And even while the offenses here were not the “worst of the worst,” there
remain questions whether Ed Zagorski is even the person who committed them. In
fact, Jimmy Blackwell (a large-scale drug dealer in Hickman County) admitted that
he — not Ed Zagorski — was the one who committed the murders of Porter and
Dotson, for which Ed Zagorski now faces execution. See Attachment 31, Evidentiary
Hearing Transcript, Zagorski v. Bell, M.D.Tenn. No. 99-1193, p. 150 (testimony of
Roger Farley). In his own handwriting, Blackwell later admitted his involvement in
the death of the victims. See Attachment 32: Mar. 6, 1991 Letter of Jimmy
Blackwell. Moreover, Jimmy Blackwell committed an identical, signature, drug-
related murder under similar circumstances in Hickman County, again proving that

he (not Zagorski) was the guilty party. See Attachment 31, pp. 132-137, 149-150;

31 See Attachment 27: Rule 12 Report, State v. Percy Palmer.

32 See Attachment 28: Rule 12 Report, State v. Matthew FPerkins.
33 See Attachment 29: Rule 12 Report, State v. Fredrick Robinson.
3 See Attachment 30: Rule 12 Report, State v, Latonya Taylor.
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Attachment 33 (newspaper articles regarding homicide, introduced at federal
evidentiary hearing).

E. This Court Should Not Set An Execution Date.

In sum, therefore, the death sentence is simply not an appropriate
punishment in this case, where: {(a) the state admitted that a life sentence was more
than enough punishment; (b) in Tennessee, similar or worse drug-related homicides
have only merited a life sentence; {¢) in Tennessee, much worse homicides with
many more victims have received the lesser sentence of life; and (d) it appears that
Jimmy Blackwell, not Ed Zagorski, is the guilty party. Under these circumstances,
this Court should not set an execution date, but instead reform the death sentences
in this case to sentences of life imprisonment.

VI. This Court Should Grant Ed Zagorski Relief From His Convictions And
Death Sentences Under Arizona v. Fulminante, 499 U.S. 279 (1991), Sandstrom v.
Montana, 442 U.S. 510 (1979), And Lockett v. Ohio, 438 U.S. 586 (1978).

A, Zagorski's Statements Were Unconstitutional And Harmful, But
No Tennessee Court Has Fully Addressed His Meritorious Claims; This Court
Should Thus Consider Zagorski's Claims, Grant Him Relief, And Deny The State’s
Motion To Set An Execution Date.

Edmund Zagorski’'s challenges to his custodial statements have taken a
tortured path through the Tennessee courts. He has challenged three separate
statements: one from June 1, 1983; a second statement from July 27, 1983; and a
third statement from August 1, 1983. All of the proof ~ not yet considered by any
Tennessee court - shows that as to the first statement, he invoked his right to

counsel, which was ignored in violation of Edwards v. Arizona, 451 U.8. 477 (1981).

There is also no reasonable dispute, when one considers all the relevant evidence,
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that Zagorski's second and third statements were involuntary. As shown infra,
those statements were the product of inhumane conditions and unconstitutional
coercion, because Zagorski was placed in solitary confinement in an unventilated
metal hotbox for seven (7) weeks during the heat of the summer, which decimated
him physically and mentally, made him mentally ill and suicidal, and led him to
give staten;lents 1n order to end the unbearable conditions.

1. No Tennessee Court Has Ever Fully Considered All Record
Evidence Showing The Involuntariness Of Zagorski's Statements, Nor Conducted
An Accurate Harmless Error Analysis Using Principles Governing The
Harmlessness Of Involuntary Statements.

The problem with the Tennessee courts’ analysis of Zagorski's involuntary
statement claims is that, up to now, such analysis has been piecemeal. At no time
has this Court or the Court of Criminal Appeals fully considered or analyzed
Zagorski's claim in light of all the record evidence and the governing law. The
reasons for this are as follows:

On direct appeal, this Court’s analysis was fatally deficient in two separate
ways. First, this Court did not have before it all of the record evidence which is now
before this Court showing the extraordinary duress and coercion which led to
Zagorski’s second and third statements, and which establishes that Zagorski’s
statements were unquestionably involuntary and inadmissible as a matter of due
process. As a result of not having before it all the relevant evidence, this Court

concluded that there was no evidence of coercion (State v. Zagorski, 701 S.W.2d 808,

812 (Tenn. 1985)), a factual conclusion that is unquestionably false, given all the
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record evidence (discussed infra) proving that, in light of Zagorski's physical and
mental torture, his statements were unquestionably involuntary.

Second, on direct appeal, this Court also stated that admission of all three of
his statements was “harmless.” 7d. In reaching this conclusion, however, this Court
never performed a proper harmless-error analysis. This Court never analyzed how
Zagorski’s three statements were effectively presented and argued as compelling
evidence of guilt, an analysis which is demanded by the Supreme Court in
Fulminante. See Fulminante, 499 U.S. at 299. This Court thus found such
statements to be harmless without applying undisputed principles enunciated by
the Supreme Court as governing harmless-error analysis of involuntary statements.

In post-conviction proceedings, Zagorski then presented, as a matter of record
evidence, undisputed proof of physical and mental coercion which this Court had
not considered on direct appeal. See generally P.C. Exs. 15 & 30. The Court of
Criminal Appeals, however, never considered that evidence in light of standards
governing involuntary statements, and thus never decided whether, in light of all
the evidence, Zagorski’s statements were involuntary. Zagorski v. State, 1997
Tenn.Crim.App.Lexis 535, pp. *29-30. As a result, neither this Court nor the Court
of Criminal Appeals has ever made any determination ~ based upon all the record
evidence - of the involuntariness of Zagorski's second and third statements.
Instead, the Court of Criminal Appeals adopted this Court’s flawed conclusion that

admission of such statements was harmless (/d. at p. *30) - despite the fact that
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this Court’s conclusion on direct appeal did not apply the principles governing
harmless-error analysis of coerced confession claims, as enunciated in Fulminante.

In sum, on direct appeal, this Court didn’t have all the facts and didn't apply
the governing law. In post-conviction proceedings, the Court of Criminal Appeals
had all the relevant facts, but still didn't decide whether Zagorski's statements were
involuntary, instead relying upon an unquestionably errant harmless-error analysis
under Fulminante. Consequently, this Court is now faced, for the first time, with all
the relevant facts and all the governing law. When this Court properly considers all
the relevant facts and law, it is constrained to conclude that Zagorski's statements
were unconstitutional and not harmless, warranting a new trial.

2. Zagorski's Challenges To His Custodial Statements Are
Meritorious, And This Court Should Therefore Grant Him Relief And Deny The
State’s Motion To Set An Execution Date.

Because no Tennessee court has considered all the facts and all the law in
any given proceeding, this Court must do so now, in the interest of justice. When
the Court does so, it will become obvious that Zagorski’s statements were all
unconstitutional, that his second and third statements were the unconstitutional
product of physical and mental torture, and that they cannot be considered
harmless under Fulminante. Neither they, nor his first custodial statement, were
harmless because, as Fulminante makes clear, such statements were argued by the
prosecution as independently showing Zagorski’s guilt, and as confirming other

evidence of guilt. Under such circumstances, Zagorski’s statements were
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unconstitutional and not harmless, and this Court should deny the State’s motion to

execute Zagorski, and order a new trial and sentencing hearing.
a. All The Record Evidence Establishes That Zagorski’s
Custodial Statements Were Unconstitutionally Obtained After He Sought Counsel
Or After He Was Physically And Mentally Tortured Through Lengthy Solitary
Confinement In A Windowless Metal “HotBox” During The Heat Of The Summer.
When this Court considers for the first time all of the relevant evidence
introduced in all court proceedings concerning the unconstitutionality of Ed
Zagorski's custodial statements, it is evident that his custodial statements either
violated his right to counsel or were involuntary, and that their use at trial was not
(as this Court previously thought) harmless. Zagorski will first summarize all of
that undisputed evidence and then explain why, as a legal matter, in light of all
that evidence, his statements were unconstitutional and not harmless.
Ed Zagorski gave statements to authorities on June 1, July 27, and August 1,
1983. Authorities obtained these statements by ignoring Zagorski’s invocation of his
rights to counsel and to remain silent, and by subjecting him to torturous,
unconstitutional conditions in the Robertson County Jail. The undisputed facts
show the following:
1) The June 1, 1983 Statement: Zagorski Invoked His
Rights To Counsel And To Remain Silent, Authorities Initiated Questioning, Did
Not Provide Counsel, And Did Not Cut Off Questioning Once Counsel Was
Requested.

Ed Zagorski was arrested in Ohio on May 26, 1983. After his arrest, he was

questioned on May 27, 1983 in a West Virginia hospital by Robertson County,
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Tennssee, Sheriff Ted Emery, Deputy Ronnie Perry, and law enforcement officers
from Ohio.35

On May 27, Zagorski specifically invoked his right to counsel, stating that he
wanted to talk to a lawyer.3¢ He also exercised his right to remain silent, stating
that he "wasn’t going to make no statements or answer any questions”3? and he'd
“better not answer any questions.”® Sheriff Emery did not dispute that Zagorski
“had specifically asked for a lawyer.”3? Not surprisingly, the Tennessee Supreme
Court found as a matter of fact that Ed Zagorski invoked his right to counsel on
May 27.40

Despite Zagorski’s May 27 invocation of his rights to counsel and to remain
silent, prosecution and law enforcement authorities initiated another interrogation
of Zagorski on June 1, 1983, this time in Tennessee. Robertson County Sheriff
Emery, Deputy Ronnie Perry, and Assistant District Attorney General (ADA Dee
Gay conducted the interrogation in Sheriff Emery’s Office in Springfield,

Tennessee.4l Zagorski was shackled.42

35 Motion To Suppress, p. 32 (Sheriff Ted Emery){Contained in Attachment 34).

3 Jd., p. 57 (Sheriff Emery)(Attachment 34).

¥ Id, p. 55 (Emery){(Attachment 34).

38 Motion To Suppress, p. 56 (EmeryX“I better not answer any questions.” “Well, like I said, I really
should not talk about it."){(Attachment 34).

3 7d., p. 62 (Emery)(Attachment 34).

40 State v. Zagorski, 701 S.W.2d 808, 812 (Tenn 1985). No statements made by Zagorski on May 27,
1983 were admitted at trial.

41 Trial Tr. 883 (Ronnie Perry){(Attachment 35); Motion to Suppress, p. 39 (Ted EmeryXAttachment
34). Ed Zagorski was appointed counsel after the interrogation on June 1, 1983. Id, p. 29 (Larry
Wilks)(Attachment 34).

42 Motion To Suppress, pp. 52-53 (Emery){(Attachment 34).
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The interrogation began with Zagorski being asked whether he had been read
his rights and understood them,43 but he was never provided a written admonition
of rights, nor did he waive his rights by signing any waiver form.4 After stating
that he understood his rights,15 ADA Gay proceeded to ask Zagorski whether he
would talk about the case, “whether he would tell us about it."46 Zagorski reiterated
(as he stated in West Virginia) that he wanted to speak to an attorney and didn’t
want to be questioned.4?

Sheriff Emery’s testimony makes this clear. When asked whether Zagorski
“stated to you and Mr. Gay and Mr. Perry on June the 1st that he didn’t want to
answer any questions without a lawyer being present,” Emery responded: “Yes.”48
Zagorski said’ “I don't want to answer any questions about the murder without a
lawyer being present."4%

Though Zagorski had sought counsel twice (once in West Virginia and now in
Tennessee) and his interrogators knew he wanted counsel, they pressed onward.
Rather than cutting off questioning or providing him counsel, Emery, Perry, and
Gay “continued to ask him questions.”® Trying to get information about the offense,
the interrogators sought information about how Zagorski “ended up in Hickman

County,” where the offense may have occurred.5! Gay specifically questioned

43 Trial Tr. 883 (Attachment 35); Motion To Suppress, p. 40 (Emery){Attachment 34).

44 Id. (Attachment 34).

45 Trial Tr. 884 (Perry)(Attachment 35).

46 Motion To Suppress, p. 40 (Emery){Attachment 34).

47 Trial Tr. 884 (Perry)(Attachment 35); Motion To Suppress, pp. 40-41 (Emery){(Attachment 34).
48 Motion To Suppress, p. 58 (Sheriff Emery)(Attachment 34).

49 Id., p. 59 (Emery)(Attachment 34).

50 Id., p. 58 (Emery)Attachment 34); Trial Tr. 884 (Ronnie Perry)(Attachment 35).

51 Motion To Suppress, p. 61 (Emery)(Attachment 34).
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Zagorski about Jimmy Blackwell, and Zagorski responded to the ongoing
interrogation.5? Zagorski said he was a mercenary, and discussed a scabbard
allegedly found near the bodies.53

Still without counsel, Zagorski then supposedly stated that he would tell
them about the murders.54 With the interroéators having failed to cut off
questioning and having continued the interrogation without providing counsel, Gay
tried to backtrack, asserting that Zagorski didn’t have to talk until he talked to his
lawyer.5% Zagorski, though, had been cajoled into speaking, and continued to talk.56
Afterwards, Zagorski provided damaging informatién concerning his activities and

his involvement in the homicides.57

2) Zagorski's July 27 And August 1 Statements Were
The Product Of Unbearable, Unconstitutional Conditions At The Robertson County
Jail Which Made Him Mentally Il And Drove Him To The Brink Of Suicide.
Starting in June 1983, Ed Zagorski was held in solitary confinement in the
Robertson County Jail. Just weeks before, the United States District Court for the
Middle District of Tennessee declared the jail unconstitutional, and enjoined Sheriff
Emery from imposing the very type of conditions of confinement which he then

imposed on Ed Zagorski. Douglas v. Emery, No. 81-3826 (M.D.Tenn. Apr. 15,

1983)(Agreed Order).58

52 Attachment 36 (Custodial Statement).

52 Motion To Suppress, pp. 42-43 (Emery)(Attachment 34).

54 Attachment 36 (Statement); Motion To Suppress, p. 44 (Ted Emery){(Attachment 34).

55 Id. (Attachment 34).

5 Id. (Attachment 34).

57 The typewritten redaction of the oral statement was not signed by Ed Zagorski and shows no
indication he agreed to the contents thereof. The June 1, 1983 statement was then introduced at
trial. See Trial Tr. 884-889 (Attachment 35).

58 Attachment 37, P.C. Ex. 30 (Agreed Order).
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The jail was like a dungeon. There was no natural light.?® There was no air
conditioning, no air circulation, and the meager ventilation system rarely worked.60
The drunk tank (used for segregation) was a solid metal cell measuring 8' by 8',61
with one tiny window.52 It was so dark and bleak that one could not read without
straining the eyes.63 Because extended isolation adversely affects mental health, the
District Court specifically enjoined Sheriff Emery from placing anyone in such
segregation for more than ten (10) days.54

After Ed Zagorski was arrested, however, Sheriff Emery defied the federal
court order, and he did so throughout the time Zagorski was in jail. On June 1,
1983, Emery initially placed Zagorski in the solid metal drunk tank85 but then
transferred him to a similar solid &' by 8' metal isolation cell .66

In direct violation of the federal court order, Ed Zagorski was placed in
solitary confinement not for days, but months on end - from June to October 1983.
During that time, he was caged in a closed metal cell 24 hours a day,87 except for a

legal visit or the not-so-rare occasions when he was taken to the hospital suffering

5 Attachment 38, P.C. Ex. 30: Douglas v. Emery, Stipulations, p. 4, 117 (M.D.Tenn. Apr. 13, 1983);
Attachment 39, p. 7 (Douglas v. Emery, Report Of Inspection Of Robertson County Jail, Anthony S.
Kuharich, May 10, 1983).

60 Jd., p. 6 (“The facility has no air conditioning. The staff admitted that there is no air circulation.”);
Attachment 40, p. 1 {Testimony of Sheriff Emery in Douglas v. Emery, p. 6).

81 Motion To Suppress, p. 64 (Larry Wilks)(Attachment 34).

82 Attachment 38, P.C. Ex. 30: Douglas v. Emery, Stipulations, p. 2, 16; Attachment 41: “Juveniles
Occupy Dingy Drunk Tank At Robertson Jail,” The Tennessean, 1982.

83 Attachment 42, pp. 190-191 (Testimony of Robertson County Lieutenant Elvis Wilson, Apr. 1, 1984
Hearing in Douglas v. Emery, M.D.Tenn. No. 81-3826).

84 Attachment 37, P.C. Ex. 30, p. 2, 11 2d, 2e: Agreed Order In Douglas v. Emery, (M.D.Tenn. Apr.
15, 1983).

85 See Motion To Suppress, p. 53 (Ted Emery)(Attachment 34).

86 Motion To Suppress, p. 64 (Larry Wilks){Attachment 34).

87 Compare Attachment 38, P.C. Ex. 30, p. 9, 19 51-53 (when injunction entered, pretrial detainees
were never let out of cell).
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from psychiatric illness brought on by the horrific conditions. Throughout those
months, as Sheriff Emery admitted, while in jail, Ed Zagorski literally never saw
the light of day .68

Needless to say, solitary confinement creates deleterious psychiatric effects.
It “can adversely affect a person’s mental health.”8® According to Dr. Stuart
Grassian, M.D., of the Harvard Medical School, solitary confinement causes
profound psychiatric disturbance, including panic attacks; perceptual distortions;
thinking, concentration and memory problems; paranoia; and hypersensitivity to
external stimuli.” Those in such confinement may act like persons with organic
brain damage.” The effects are similar to those endured by prisoners of war, and
can occur even after isolation for just a few days.72

Deputy Ronnie Perry acknowledged that “if they put me back there” where
Zagorski was confined, “I'd go nuts.”’8 Ed Zagorski did, soon showing clear signs of

mental illness. He began to “actl] irrationally.”?* By June 18, he was started on the

68 Motion To Suppress, p. 85 (Ted Emery: Ed Zagorski received no sunshine){Attachment 34);
Attachment 43 (Pre-Trial Motion To Be Removed From Solitary Confinement)(describing deplorable
conditions of Zagorski's cell).

8 Comer v. Stewart, 215 F.3d 910, 916 (9th Cir. 2000), citing Hoptowit v. Ray, 682 F.2d 1237, 1257-
1258 (9th Cir. 1982)find unconstitutional deprivation of fresh air and light); LaReau v. MacDougall
473 F.2d 974, 978 (2d Cir. 1972)(inmate placed in dark cell almost all day and night); McClary v.
Kelly, 4 ¥ Supp.2d 195, 205-210 (W.D.N.Y. 1998). Compare Toussaint v. MeCarthy, 597 F.Supp.
1388 (N.D.Cal. 1984), rev’d in part 801 F.2d 1080 (9th Cir. 1986)(inmates spent 24 hours a day in
windowless cells that were 5-6 feet wide and 8-10 feet long); Madrid v. Gomez, 889 F.Supp. 1146
(N.D.Cal. 1995).

" Attachment 44, Psychiatric Effects Of Solitary Confinement, pp. 4-7.

]d. at 6-7.

"2 Id. at 10-11, citing M. Meltzer, Solitary Confinement, Group For Advancement Of Psychiatry,
Symposium #3: Factors Used To Increase The Susceptibility Of Individual To Forceful Indoctrination
(New York: 1956).

73 Attachment 45 (Transcript of Statement Of Ronnie Perry to Larry Wilks, Esg. and James Walton,
Esq.).

7 Attachment 42, p. 2 (Pre-Trial Motion To Be Removed From Solitary Confinement).
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antipsychotic medication Haloperidol (Haldol) after he broke out in a rash “due to
nerves.”’5 He progressively deteriorated.

In the early morning hours of July 3, Zagorski was brought to the emergency
room with “acute anxiety,” he was “sweating {and] anxious” and in an
“uncontrollable rage,” having beaten his knuckles bloody against the metal wall; He
was given Haldol and Librium.? A few short hours later, he was back at the
hospital with an acute anxiety attack, but after being given valium, he was
returned to the torturous isolation cell.?”

Then came a “sweltering summer heat wave” which scorched Robertson
County and only exacerbated Zagorski’s already dire situation.” Zagorski
languished in the cramped, unventilated cell, as the temperature kept rising. The
outdoor temperature was 87 on July 9, broke 90 on July 12, and ranged from 97 to
100 between July 21 and 25, peaking at 100 degrees on July 22 - a day of great
significance, as discussed infra. Though the temperature dropped below 90 on July

26 and 27, it went back into the 90s between July 28 and August 1.7 As the crops

™ Attachment 46, P.C. Ex. 15 (June 18, 1983 Examination: Progress Notes); See Physician’s Desk
Reference, Vol. 54, p. 2153 (2000) (Haloperidol “is indicated for use in the management of
manifestations of psychotic disorders”).

% Attachment 47, P.C. Ex. 15 (July 3, 1983, Jesse Holman Jones Hospital Emergency Room Record,
12:53 a.m.).

” Attachl)nent 47, P.C. Ex. 15 (July 3, 1983 Jesse Holman Jones Hospital Emergency Room Record,
1110 p.m.).

78 Attachment 48, “Heat Reaches 100 Degrees; Crops Damaged,” Robertson County Times, July 28,
1983; Attachment 49, “State Crop Disaster Aid Is Sought By Alexander,” Robertson County Times,
Sept. 8, 1983 (noting “extended drought and extreme heat” gripping the state).

™ Attachment 50 (Recorded Temperatures In Robertson County, July-August 1983). Temperatures
between July 9 and August 1, 1983 were: July 9 (87); July 10 (86); July 11 (89); July 12 (90); July 13
(91); July 14 (92); July 15 (92); July 16 (92); July 17 (92); July 18 (92); July 19 (92); July 20 (95); July
21 (97); July 22 (100); July 23 (99); July 24 (98); July 25 (97); July 26 (85); July 27 (87); July 28 (91);
July 29 (92); July 30 (91); July 31 (92); August 1(93). Id.

31



withered in the fields,8? Ed Zagorski withered physically and mentally in the metal
box.

Astonishingly, Zagorski had “lost 30 pounds since he has been in the isolation
cell in the Robertson County Jail.”81 In the midst of the heat wave, Zagorski found
himself again in the emergency room on July 16.82 This time, having intentionally
taken an overdose of valium, he was lethargic, his face was swollen, and his speech
slurred; he was given Serax, an even stronger tranquilizer.33

On July 18, Zagorski complained of a “severe headache” and was suffering yet
another anxiety reaction.8 Without any hope of getting out of the hothox, though,
Zagorski remained suicidal, telling the doctor (just two days after the valium
overdose) that he “want[ed] to sleep till the police fry him.”85 Nevertheless, he was
sent back to the very conditions that were literally driving him crazy.

Two days later, counsel for Zagorski begged the court to remove him from
isolation, and to provide him tolerable living conditions. Appearing “listless and
dazed”®8 at a July 20 court hearing, Ed Zagorski and his attorneys implored the
judge to“move [Zagorski] out of Robertson County or . . . remove him from

isolation.”87 The judge refused.

8 See Attachment 50.

81 Attachment 51, “Suspect Bound Over In Drug Deal,” Nashville Banner, July 21, 1983,

82 Attachment 52, P.C. Ex. 15 (July 16, 1983 Jesse Holman Jones Emergency Room Record). July 16
was the fifth day in a row that the temperature exceeded 90 degrees. See Attachment 46.

83 Attachment 53, P.C. Ex. 15.

84 Attachment 54, P.C. Ex. 15 (July 18, 1983 Emergency Room Record).

8 Id,

8 Attachment 51, “Suspect Bound Over In Drug Deal,” Nashville Banner, July 21, 1983.

87 Id.
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For nearly two months, Ed Zagorski was caged in an “unbearable” metal box
“in solitary confinement in the jail in an eight by eight foot steel room.”88 As the
temperature outside peaked at 100 degrees on July 22, Ed Zagorski remained (as he
had been for nearly two months) alone in a metal box whose temperature had
climbed to 110-120 degrees.8® Ed Zagorski knew, however, that he wasn't going to
get out of that terrible box. The judge had just told him so, and he wanted to die.

Having been broken by unbearable circumstances, Ed Zagorski wanted to
make sure he could end his suffering. To that end, on July 22 - the peak of the heat
wave when it was 100 degrees outside ~ he sent out a note saying he “needed” to
speak to Deputy Perry or Sheriff Emery.? On July 24, his blood pressure had
skyrocketed to 150/90, he had a migraine headache, his extremities were numb, and
he couldn’t sleep.®! Zagorski was, according to the doctor, showing “poor
judgment.”92

By July 27 - the fifth straight day it had been over 97 degrees outside -
Zagorski wanted to be dead. His message to Perry was simple: “[T]f you'll let me pick

the type [of] execution and the day of execution, I'll confess to these murders.”?3

88 Motion To Suppress, p. 64 (Larry Wilks)(Attachment 34).

# Compare Attachment 39, p. 6 (Testimony of Sheriff Emery in Douglas v. Emery: Q. On the hot
days, how high would you estimate that the temperature gets? A. It would, I guess be over 100; if it
had been 100 outside, it would be that hot or hotter in there.”); Id., p. 3 (temperature in the jail rises
to the 100 degree range during the summer); Id. (even with use of small electrical fans, temperatures
remained in 100 degree range).

% Trial Tr. 894 (Attachment 35); Motion To Suppress, pp. 70-71 (Ronnie Perry){(Attachment 34).

91 Attachment 54, P.C. Ex. 15 (July 24, 1983 Jesse Holman Jones Emergency Room Record). Zagorski
was given Vistaril (an anti-anxiety medication) and Midrin (used to treat vascular headaches). Jd.,
See Physician's Desk Reference, Vol. 54, pp. 902, 2388 (2000).

¥ Attachment 54, P.C. Ex. 15.

% Motion To Suppress, pp. 72-73 (Attachment 34); pp. 76-77 (Ronnie Perry: “[H]e said . . . I'd confess
to these murders if you all would do one thing for me; if you all would let me pick the type of
execution and the date and time of execution.”).
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Zagorski was not read his rights, nor did he make any written or other waiver of his
rights.%4 Then in a discussion which lasted “probably about three minutes,” Zagorski
said that he had been part of the murders, and that Dale Dotson’s death was a
mistake, % Zagorski also stated that the killings occurred in Boiling Springs, near
Bucksnort, in Hickman County.%

Still in this disturbed state on August 1, according to Ronnie Perry, “Mr.
Zagorski was brought into Lieutenant Wilson's office, and we sat down and started
talking”9? after the “jailer had informed Perry that Ed was wanting to talk to me.”?
Perry’s testimony in no way indicates that Zagorski was read his rights, or that he
waived his rights before talking to Perry.9 Zagorski then stated that he had been
involved in the murders, and that Porter and Dotson were killed after being picked
up by Zagorski and others.1% Zagorski never admitted killing the victims.

Zagorski remained mentally and physically unstablg. He tried to commit
suicide by drug overdose and was found nearly unconscious on September 5, 191 he
suffered sharp chest pains on September 7, 102 and, in an attempt to commit suicide,

he harmed himself again on September 19, shocking himself with an electric fan.103

9% Id.

9 Trial Tr. 894 (Ronnie Perry}{Attachment 35).

9 Jd.; Motion To Suppress, p. 73 (Ronnie Perry)(Attachment 34).

97 Trial Tr. 895 (Perry}{Attachment 35).

9 Motion To Suppress, p. 74 (Perry){Attachment 34).

9 Trial Tr. 895-896 (Perry){Attachment 35).

100 Trial Tr. 895 (Perry){Attachment 35); Motion To Suppress, pp. 74-75 (Perry)(Attachment 34).
101 Attachment 55, P.C. Ex. 15 (Sept. 5, 1983 Jesse Holman Jones Emergency Room Record).

102 Attachment 56, P.C. Ex. 15 (Sept. 7, 1983 Jesse Holman Jones Emergency Room Record).

103 Attachment 57, P.C. Ex. 15 (Sept.19, 1983 Jesse Holman Jones Emergency Room Record).
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b. Zagorski's Statements Were All Unconstitutional, Yet The
Prosecution Argued All Those Statements As Proving Zagorski's Guilt.

It quite clearly appears that each of Zagorski's statements was

unconstitutional.

1)  Zagorski's First Statement Violates Edwards v.
Arizona.

Concerning Zagorski's first statement, there is no question that Ed Zagorski:
(1) invoked his right to counsel on May 27;104 (2) authorities initiated an
interrogation of him on June 1;195 (3) on June 1, Zagorski again invoked his right to
counsel;1%8 but (4) the authorities continued to question him without providing him
an attorney.197 This was a clear violation of the prophylactic rule of Edwards v.
Arizona, 451 U.S. 477, 484-485 (1981), which provides:

[Wlhen an accused has invoked his right to have counsel present during

custodial interrogation, a valid waiver of that right cannot be

established by showing only that he responded to further police initiated

custodial interrogation even if he has been advised of his rights. We

further hold that an accused . . . having expressed his desire to deal with

the police only through counsel, is not subject to further interrogation

by the authorities until counsel has been made available to him, unless

the accused himself initiates further communications, exchanges, or

conversations with the police.
Id., 484-85.

With Zagorski having invoked his right to counsel not once, but twice, and with

authorities initiating contact on June 1 and not cutting off questioning after the

104 Motion To Suppress, p. 55-57, 62 (Emery)(Attachment 34).

105 Trial Tr. 883 (Perry){Attachment 35); Motion To Suppress 39 (Emery)(Attachment 34).

106 Trial Tr. 884 (Perry)(Attachment 35); Motion To Suppress, pp. 58-59 (Ted Emery)(Attachment
34).

107 Motion To Suppress, p. 58 (Ted Emery)(Attachment 34); Trial Tr. 884 (Ronnie Perry){Attachment
35).
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second request for counsel, Zagorski’s June 1 statement was taken in clear violation
of the Fifth Amendment. See also Maryland v. Shatzer, 559 U.S. (2010)(after
invocation of right to counsel, Edwardsinvalidates all statements resulting from
authorities’ reinitiation of discussions within two weeks of requesting counsel). This
Court’s prior conclusion that Zagorski re-initiated discussions after requesting
counsel (Zagorski, 701 S.W.2d at 812) simply does not withstand scrutiny.

2)  Zagorski’'s Second And Third Statements Were The
Product Of Physical And Mental Torture And Involuntary.

Zagorski's second and third statements were also unconstitutional, because
they were involuntary, as was any purported waiver of his right to counsel. “A
confession by which life becomes forfeit must be the expression of free choice,” and
thus a “confession obtained by coercion — whether physical or mental - is forbidden .
..» Payne v. Arkansas, 356 U.S. 560, 566, 561 (1958). See Blackburn v. Alabama,
361 U.S. 199, 206 (1960) (coercion can be mental as well as physical).

As the Supreme Court explained in Berghuis v. Thompkins, 560 U.S. 370
(2010), to be admissible a custodial statement must be voluntary, i.e., an “uncoerced
statement,” and any waiver of the right to counsel must also "voluntary in the
sense that it was the product of a free and deliberate choice rather than
intimidation, coercion, or deception’. . . .” Id. at 382. Significantly, the Supreme
Court in Thompkins made clear that a statement or waiver of the right to counsel is
involuntary if it is “accompanied . . . by other facts indicating coercion, such as an

incapacitated and sedated subject, sleep and food deprivation, and threats,” and/or
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the fact that “police threatened or injured” a suspect. /d. at 387. That is precisely
the case here.

There is little question that Ed Zagorski's statements (and his waiver of the
right to counsel) were involuntary. He was kept in solitary confinement for weeks
on end, driven to mental illness and multiple attempts of suicide, and tortured by
being cooked in a 110-120 degree metal box. There is no meaningful dispute that he
was both physically and mentally coerced into talking to the authorities. He was
both physically and mentally “injured” by the shocking, barbarous treatment
inflicted upon him by authorities. Any question whether his statements were
involuntary is dispelled by the fact that Zagorski made clear that he was willing to
talk solely because he wanted to end his ongoing psychological and physical misery
by being executed. His statements were not, under any view of the facts, voluntary.
They were the statements of a man broken by the abject cruelty of his incarceration.

Indeed, the Supreme Court and numerous other courts have readily
acknowledged that statements given under such circumstances are not “voluntary”
in any sense of the word. In fact, where defendants have been subjected to harsh
conditions of isolation, courts have not hesitated to find statements involuntary.
See, e.g., Davis v. North Carolina, 384 U.S. 737, 752 (1966){(custodial statement
involuntary where defendant isolated for weeks in windowless cell); Townsend v.
Henderson, 405 F.2d 324, 328 (6th Cir. 1968)(involuntary statement where
defendant subjected to solitary confinement and suffered from wounds requiring

treatment). Zagorski made no “free and unconstrained choice” to inculpate himself,
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because Zagorski was decimated physically and mentally by solitary confinement in
the 100-plus degree heat for weeks on end. Culombe v. Connecticut, 367 U.S. 586,
602 (1961). Understandably so.

In fact, Zagorski's case is remarkably similar to the shocking circumstances
attending the unconstitutional statement in Brooks v. Florida, 389 U.S. 413
(1967)(per curiam). There, Brooks gave a statement only after being placed in a
“windowless sweatbox” for fourteen (14) days and deprived of food. Such “a shocking
display of barbarism” did not “escape the remedial action” of the Supreme Court,
which reached the only reasonable conclusion under the circumstances: Brooks’
statement was constitutionally “tainted” by the “days he spent in such an oppressive
hole.” Id. at 415, 414. That is precisely the situation here.

Similarly, in United States v. Koch, 552 F.2d 1216 (7th Cir. 1977), the
Seventh Circuit held a statement involuntary where the defendant was isolated in a
windowless “boxcar’ cell for six hours,” where that cell was “a 6 feet x 8 feet room”
“without visibility outside of the cell.” Id. at1218. Citing the Supreme Court’s
decision in Brooks, the Court had little problem finding the statement involuntary,
where the “confession was extracted . . . after [Koch] was in exacerbated solitary
confinement.” Koch, 552 F.2d at 1219. Zagorski was held under even worse
conditions for a much longer period of time than Koch. A fortiori, Zagorski's
statements were involuntary as well.

In sum, the horrific circumstances here “rise to the level of the kinds of

involuntary-confession fact patterns that the Supreme Court has condemned.”
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Jackson v. McKee, 525 F.3d 430, 434 (6th Cir. 2008). Zagorski's second and third
statements were obtained in violation of fundamental principles of decency and
humanity, in violation of Brooks v. Florida, 389 U.S. 413 (1967)(per curiam), and
Davis v. North Carolina, 384 U.S. 737 (1966), and Thompkins. As a result, it is
apparent that this Court's earlier conclusion that Zagorski was “not subject to any
coercive action on the part of the state” (Zagorski, 701 S.W.2d at 812) cannot be
sustained, given consideration of all the relevant evidence. Rather, “evidence of
coercion . . . both physical or psychological” permeates this record. State v. Walton,
41 S.W.3d 75, 94 (Tenn. 2001).

All told, the available evidence, clearly shows that each of Zagorski’s custodial
statements was unconstitutional. The first violated Edwards, and the second and
third were involuntary. This Court should so conclude.

3)  Admission Of Zagorski’s Statements Was Not
Harmless Under Fulminante.

The crux of the issue before this Court is whether the admission of Zagorski’s
three statements was harmless. This Court previously said that admission of the
statements was harmless “in view of the overwhelming evidence of guilt in this
case.” Zagorsks, 701 S.W.2d at 812. This conclusion, however, cannot be squared
with the Supreme Court’s discussion of the harmless-error standard in Arizona v.
Fulminante, 499 U.S. 279 (1991) which makes clear that Zagorski’s statements
were highly prejudicial because of the way in which they were used by the

prosecution at trial.
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When this Court initially found admission of the statements to be harmless,
this Court did not have the instruction of the Supreme Court's Fulminante decision.
In Fulminante, the Supreme Court emphasized that “A confession is like no other
evidence,” because it is “probably the most probative and damaging evidence that
can be admitted against” a defendant. Fulminante, 499 U.S. at 296. “Certainly,
confessions have profound impact on the jury.” Id. In fact, this Court has itself
recognized that:

[A] confession by a defendant is like no other evidence’ and the sheer

power of an admission of guilt is precisely the reason we go to

extraordinary lengths to ensure that it is reliable, i.e., voluntarily made
without compulsion or coercion. . . .

State v. Walton, 41 S.W.3d at 94, aiting Fulminante, 499 U.S. at 296 and Bruton v.
United States, 391 U.S. 123, 139-140 (1968)(White, J., dissenting).

Thus, in Fulminante, the United States Supreme Court found
harmfulunconstitutional statements which provided the jury “motive and state of
mind” and “reinforced and corroborated” other evidence. Id. at 299. The Supreme
Court did so where (like this Court on direct appeal) the state court had affirmed the
conviction and death sentence on the grounds that there was “overwhelming
evidence” of guilt. Jd. at 297 (discussing Arizona Supreme Court conclusion that
admission of involuntary statements was harmless).

Here, the prejudice from Zagorski’s statement “cannot be soft pedaled, and
the error was not harmless.” Anderson v. Terhune, 516 F.3d 781, 792 (9th Cir.
2008)(en banc). The reason for this — which was not discussed by this Court on

direct appeal - was that the prosecution emphasized in closing argument that the
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unconstitutional statements “reinforced and corroborated” (Fulminante, 499 U.S. at
299) other evidence in the case, exactly like the statements in Fulminante which
were found not to be harm]ess.

Indeed, here, the prosecution specifically told jurors to rely on Zagorski's
custodial statements as grounds for convicting him of first-degree murder:

When you go back there to deliberate, consider the different accounts of

the murders that Mr. Zagorski gave to different people at different
times.

Trial Tr. 1018 (Attachment 35).

After making this point, the prosecution proceeded to parse those statements
in detail, emphasizing highly damaging aspects of each. Trial Tr. 1018-1020
(Attachment 35). As to the June 1 statement, the prosecution pointed out that
Zagorski admitted some involvement in the offense. Trial Tr. 1019-1020
(Attachment 35). As to the July 27 statement, the prosecution argued that Zagorski
implicated himself in the crime, said that Dotson’s death was a mistake, and that
the murders occurred in Red Boiling Springs. Trial Tr. 1020 (Attachment 35).
Finally, the prosecution used the August 1 statement to corroborate the July 27
statement in an effort to bolster the theory of Zagorski’s guilt. Jd.

In rebuttal, the prosecution again refocused the jury on the June 1 statement,
telling jurors to “remember that Mr. Zagorski . . . told General Gay and Detective
Perry and the Sheriff” about Dotson and Porter being in their pickup truck and
driving toward Kentucky. Trial Tr. 1053 (Attachment 35). The prosecution followed

by tying the statements to their entire case, emphasizing that Zagorski's statements
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were not only independent proof of guilt but corroborated the prosecution’s other
evidence indicating guilt:

That was out of Mr. Zagorski’s very own Iips. That's in view of all the
hard, hard evidence that we have introduced here as exhibits.

Trial Tr. 1054 (Attachment 35)(emphasis supplied).

Given the prosecution’s arguments, Fulminante controls and makes clear
that the admission of Zagorski’s statements was not harmless. Indeed, exactly as in
Fulminante, the prosecution here used the unconstitutional statements to reinforce
each other (Compare Trial Tr. 1020 (Attachment 35) with Fulminante, 499 U.S. at
299), and to corroborate the prosecution’s other evidence. Compare Trial Tr. 1054
(Attachment 35) with Fulminante, 499 U.S. at 299). Significantly, exactly as in
Fulminante, the prosecution used the two involuntary statements to show alleged
motive (Trial Tr. 1020, Attachment 35), which was critical to the jury’s finding,
beyond a reasonable doubt, of the elements of premeditation and deliberation. This
is exactly what occurred in Fulminante, where the Supreme Court found that the
admission of involuntary statements was not harmless, Fulminante, 499 U.S. at
299,

Exactly as in Fulminante, the admission of Zagorski's statements was far
from harmless. Applying Fu/minante (which was not available at the time of direct
appeal) to the facts here (which were not fully considered on direct appeal), this
Court should so hold. This Court should also hold that the admaission of the
statements was not harmless as to the death sentence, where Tennessee law fully

recognizes residual doubt as a mitigating factor supporting imposition of a life
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sentence. State v. Hartman, 42 S.W.3d 44 (Tenn. 2001). Rather than setting an
execution date, this Court should grant Ed Zagorski relief from his convictions and
death sentences.

B. Governing Federal Law Leads Inexorably To The Conclusion That
Zagorski's Conviction And Death Sentence Are Unconstitutional Given An
Unconstitutional Instruction Which Presumed The Essential Element Of “Malice”.

Consideration of the State’s motion to set an execution date requires due
consideration of the governing Supreme Court law of Sandstrom v. Montana, 442
U.S. 510 (1979) and Francis v. Franklin, 471 U.S. 307 (1985), which establishes
that, in violation of due process under the Fourteenth Amendment, Zagorski was
unconstitutionally convicted and sentenced to death based upon a presumption of
malice.

Ed Zagorski was charged with two counts of first-degree murder, which
required proof beyond a reasonable doubt of the essential elements of “malice,”
“willfulness,” “premeditation,” and “deliberation.” Tenn. Code Ann. §39-2-202(a)
(1983).108 The jury here was specifically instructed that the prosecution had to
establish that “the killing was malicious.”1® The jury, however, was instructed to
presume the essential element of “malice” from the mere fact that the deceased had
been killed:

If it is shown beyond a reasonable doubt that the alleged victim was

killed, the killing is presumed to be malicious in the absence of evidence
that would rebut the implied presumption.

108 Tenn. Code Ann. §39-2-202(a)(1983) provided: “Every murder perpetrated by means of poison,
lying in wait, or by other kind of willful, deliberate, malicious, and premeditated killing . . . is
murder in the first degree.”

109 Trial Tr. 1087 (Attachment 35).
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Id. at 1088 (Attachment 35).

There is no question that this instruction is unconstitutional. Indeed,
elsewhere, the state has conceded that this exact instruction is unconstitutional See
e.g., Houston v. Dutton, 50 F.3d 381, 385-386 (6th Cir. 1995); Workman v. Bell, 178
F.3d 759, 777 (6th Cir. 1998). Ed Zagorski’s challenge to this instruction, therefore,
is clearly meritorious under the clearly established law of Sandstrom v. Montana,
442 U.S. 510 (1979) and Francis v. Franklin, 471 U.S. 307 (1985), both of which
prohibit the very type of burden-shifting presumption employed here. And the error
here was not harmless, as the unconstitutional presumption of malice “paved the
way” for the jury to find all four essential elements of first-degree murder. Houston,
50 F.3d at 386.

On direct appeal, this Court emphasized that it had reviewed “the entire
record” (State v. Zagorski, 701 S.W.2d at 809), but failed to explicitly address this
clearly erroneous instruction. As a matter of fundamental justice, this Court should
do so now and should conclude (as it must) that Zagorski was convicted and
sentenced to death in violation of due process under Sandstrom and Francis. In so
concluding, this Court should grant him a new trial and sentencing hearing, and
likewise deny the state’s motion to set an execution date, for executing Zagorski

under these circumstances would violate the Constitution.
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C. Governing Federal Law Establishes That, In Violation Of The Eighth
And Fourteenth Amendments, The Jury Did Not Fully Consider Relevant
Mitigating Circumstances.

Consideration of the State’s motion to set an execution date also requires due
consideration of the governing Supreme Court law of Lockett v. Ohio, 438 U.S. 586
(1978) and Eddings v. Oklahoma, 455 U.S. 104 (1982) (and their progeny) and the
fact that Zagorski’s jury received an inaccurate definition of “mitigating evidence”
which prevented full consideration of mitigating evidence, in violation of the Eighth
and Fourteenth Amendments. Given this Court’s duty to ensure justice, its
supervisory authority over the Tennessee judicial system, and its statutory duty to
reverse any death sentence which is “imposed in arbitrary fashion,” (Tenn. Code
Ann. §39-13-206(c)(1), Tenn. Code Ann. §39-2-24(c}(1)(1982)), this Court should
deny the state’s motion and instead grant Ed Zagorski a new sentencing hearing.

At the sentencing phase of trial, the jury was uncertain about the meaning of
“mitigating evidence.” The jurors asked the judge: “[Wlhat is the meaning of the
word mitigating?” Tr. 1131. The judge responded as follows:

Mitigating would mean any circumstance which would have a tendency

to lessen the aggravating, which have any tendency to - give a reason

for the act. I cannot think of a better definition right now, except that

it's opposed to aggravating and would have a tendency to lessen or tend

- not ‘to’ necessarily, but tend to justify, and to take away any of the

aggravation of the circumstance.

Tr. 1131-1132 (emphasis supplied).
Contrary to the trial judge’s definition, under the Supreme Court’s Eighth

Amendment jurisprudence, “mitigating evidence” is defined quite expansively, in

order that capital sentencing juries may consider as broadly as possible all reasons
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why the defendant ought not be sentenced to death. In the seminal case of Lockett
v. Ohio, 438 U.S. 586 (1978), the Supreme Court defined “mitigating evidence” and
held that capital sentencing juries must consider all such evidence when rendering
sentence:

[TIhe Eighth and Fourteenth Amendments require that the sentencer .

. . not be precluded from considering, as a mitigating factor, any aspect

of the defendant’s character or record and any of the circumstances of

the offense that the defendant proffers as a basis for a sentence less than

death.

Lockett v. Ohio, 438 U.S. at 604 (emphasis supplied). Mitigating factors thus
include all “factors which may call for a less severe penalty.” Lockett, 438 U.S. at
605 (emphasis supplied). They include any and all evidence which provides a reason
for a sentence less than death, “including a defendant’s prior criminal record, age,
and mental or emotional state.” Penry v. Lynaugh, 492 U.S. 302, 316 (1989).

" Lockett recognizes that ‘justice requires that there be taken into account the
circumstances of the offense together with the character and propensities of the
offender.” Eddings v. Oklahoma, 455 U.S. 104, 112 (1982)(emphasis supplied),
quoting Pennsylvania v. Ashe, 302 U.S. 51, 55 (1937).

Under the Eighth Amendment, “The jury must be allowed to consider a//
relevant mitigating evidence.” Blystone v. Pennsylvania, 494 U.S. 299, 307
(1990)(emphasis supplied); See Penry v. Lynaugh, 492 U.S. 302, 316 (1989). A state,
therefore, cannot impose “any barrier to the sentencer’s consideration of all

mitigating evidence.” Mills v. Maryland, 486 U.S. 367, 375, 108 S.Ct. 1860, 1865-

1866 (1988). “Each juror must be permitted to consider and give effect to mitigating
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evidence.” McKoy v. North Carolina, 494 U.S. 433, 442-443 (1990). Accordingly, any
failure to allow consideration of mitigating evidence - whether by operation of a
sentencing statute or jury instructions, or through a trial court’s ruling excluding
evidence - is unconstitutional. See Lockett, supra; Eddings, supra (trial court's
exclusion of evidence); Skipper v. South Carolina, 476 U.S. 1 (1986)(trial court’s
exclusion of evidence); Hitchcock v. Dugger, 481 U.S. 393, 107 S.Ct. 1821
(1987)(sentencing statute); Penry, supra (ury instructions); McKoy v. North
Carolina, 494 U.S. 433 (1990)(jury instructions); Penry v. Johnson, 532 U.S. 782
(2001)(inadequate and misleading jury instructions about consideration of
mitigating evidence)

Here, the trial judge's definition failed to fully inform the jury about the
scope and meaning of mitigating evidence. Rather, the judge told the jury (in the
disjunctive) that they could only consider evidence which “lessened aggravation” or
“gave a reason” for the act, or tended “to justify” the act (Tr. 1131-1132). These
confusing and inaccurate instructions prevented the jury from considering almost

all of the mitigating evidence presented at trial.110

112 Because the trial judge gave varying erroneous instructions concerning the meaning of
“mitigating,” one does not know which erroneous definition the jurors may have used when
evaluating potentially mitigating evidence. Given the uncertainty of which definition the jurors may
have employed, because both of the definitions were unconstitutional, error has occurred, because
one cannot presume that the jurors did not rely upon one of these unconstitutional definitions. See
e.g., Yates v. Evatt, 500 U.S. 391, 401 n.6 (1991)(where incorrect statement of the law provided to
jury, error occurs even if contradictory instructions which might properly state the law are given to
jury, because one cannot eliminate the possibility that the jury relied upon the unconatitutional
instruction); Francis v. Franklin, 471 U.S. 307, 322 (1985)("Language that merely contradicts and
does not explain a constitutionally infirm instruction will not suffice to absolve the infirmity.").
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First, the jury instructions rendered the “aspects” of Ed Zagorski's character
(Lockett's first definition of mitigating evidence) irrelevant to the jury’s life-or-death
decision. Indeed, nothing about Ed Zagorski’'s character either lessened the
aggravating circumstances found by the jury (heinousness, and felony murder), nor
“gave a reason” for the act, nor “justified” the homicides. All mitigating evidence of
Ed Zagorski's character thus could not be considered by the jury under this
erroneous instruction. Similarly, even though Ed Zagorski had a minimal ¢riminal
record and no history of violent offenses, this non-deathworthy “record” (Lockett's
second definition of mitigation) likewise could not be considered by the jury, because
it did not negate or lessen any aggravating circumstance, nor did it justify or give a
reason for the homicides. The judge’s inaccurate instruction thus also prevented the
jury from considering Ed Zagorski's record as mitigating evidence.

In addition, vital circumstances of the homicide (Lockett's third definition of
mitigating evidence) were also rendered useless through the trial judge’s definition
of mitigation. Indeed, there were various mitigating aspects of the offense upon
which the jury could have voted for life, including: (1) the victims were involved in
illegal drug dealing, which led them to the situation in which they were killed; (2)
the victims were highly intoxicated at the time of their deaths; and (3) the victims
were carrying a gun.

All of these particular circumstances are mitigating within the meaning of
Lockett, but the jury was essentially told that they could not impose a life sentence

unless the victims’ drug dealing, intoxication, and carrying of weapons “justified”
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their deaths, or “lessened” the aggravating circumstances. But it is clear that while
the victims' deaths were not “justified” merely because they were drug dealers, a
reasonable juror still could have imposed a life sentence because even though their
deaths were not “Justifiable,” a life sentence - not the death penalty - was the
appropriate sanction for their deaths. Under the trial judge’s instructions, the jury
was unable to fully consider the mitigating circumstances of the offense itself.

In fact, in Hodge v. Kentucky, 568 U.S. 1056, 1060 (2012), Justice Sotomayor
acknowledged that when mitigation evidence is limited (as here) to evidence that
explains or “provides a rationale” for a homicide, the jury cannot and does not
properly consider mitigating circumstances as required by the Eighth Amendment.
Such a definition of “mitigation” viclates the Eighth Amendment, because
mitigation “does not play so limited a role” of merely providing reasons or
explanations for an offense. /d. That is exactly what occurred here, which resulted
in a clear Eighth Amendment violation.

The trial judge's inaccurate definition of “mitigating evidence,” therefore,
violated Lockett, Fddings, and their progeny, as it prevented the jurors from giving
full effect to mitigating evidence of Ed Zagorski’s background and character, and,
importantly, the mitigating circumstances of the offense itself.

This Court is the final arbiter of Tennessee law and also has a statutory duty
to determine whether, in this case, the “sentence of death was imposed in any
arbitrary fashion.” Tenn. Code Ann. §39-2-24(c)(1)(1982); Tenn. Code Ann. §39-13-

206(c)(1). Exercising these supervisory and statutory authorities, this Court should
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therefore conclude that Ed Zagorski’s death sentence violates the Eighth and
Fourteenth Amendment and grant him relief from his death sentence and order a
new sentencing hearing.
VII. Empirical Data Establishes that the Tennessee Death Penalty System is
Broken, Arbitrary and Violates Tennessee’s Evolving Standards of Decency.

Tennessee's capital sentencing system operates in an unconstitutionally
arbitrary and capricious manner. As the sharp decline in new death sentences over
the past sixteen years demonstrates, capital punishment is contrary to Tennessee’s
evolved standard of decency. An extensive survey, conducted over the past three-
plus years by attorney H.E. Miller, Jr., of all Tennessee first-degree murder cases
since the inception of Tennessee’s current capital sentencing system in 1977
provides empirical proof that the Tennessee’s death penalty is broken, arbitrary,
capricious and violates evolving standards of decency. Attachment 36. Mr. Miller's
survey process is described in his report. An article written by Bradley MacLean
and Mr. Miller analyzing the data from Mr. Miller’s survey titled Tennessee’s Death
Penalty Lottery has been accepted for publication in fhe upcoming issue of the
Tennessee Journal of Law and Policy. A copy of this article is attached as
Attachment 37.

Before now, this evidence has not béen available. Notwithstanding Tenn. S.
Ct. R. 12 reporting requirements, which are breached by trial judges in at least 46%

of adult murder cases,11! there is no reliable centralized collection of statewide data

111 Mr. Miller’s Report (Attachment 58) and the article Tennessee’s Death Penalty Lottery
(Attachment59) discuss the astounding Rule 12 noncompliance rate. See Attachment59 at 26-31.
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on first degree murder cases. Furthermore, this kind of statistically based evidence
necessarily accumulates and develops over time, and it continues to accumulate and
develop through the present. Until now, no party has been in a position to
statistically review the 40-year history of Tennessee’s capital sentencing system;
and until now, no court has been in a position to properly adjudicate these claims.

As discussed at some length in Tennessee’s Death Penalty Lottery, the
premise underlying the Supreme Court’s Eighth Amendment death penalty
jurisprudence, established in Furman v. Georgia, 408 U.S. 238 (1972), is that the
death penalty must be analyzed in the context of how the entire capital sentencing
system operates. (Significantly, none of the opinions in Furman discusses the facts
or merits of the individual cases that were under review.) Furman’sbedrock
principle is that, under the Eighth Amendment, a capital punishment sentencing
system must not operate in an arbitrary or capricious manner, and its operation
must comport with “evolving standards of decency.” Each of the Justices in the
Furman majority cited statistical evidence to support their conclusions that
discretionary capital punishment systems are unconstitutionally arbitrary. In light
of this framework for analysis, Mr. Miller undertock his survey of Tennessee’s first
degree murder cases.

The most salient findings from Mr. Miller’'s survey include:

e Over the past 40 years, Tennessee has convicted more than 2,500 defendants
of first degree murder. Among those 2,500+ defendants, only 86 defendants

(3.4%) received sustained death sentences, and only 6 defendants (or 1 out of
400) were executed.
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e QOver the past 40 years, while death sentences have been imposed on a total of
192 defendants, only 86 of those defendants (or 45%) ended up with sustained
death sentences. In other words, cases resulting in death sentences at trial
have experienced a 55% reversal rate, indicating deep flaws in the system.

o Over the past 40 years, the death sentences of more than 23% of capital
defendants have been vacated on grounds of ineffective assistance of counsel,
further indicating serious problems with the administration of the system
especially in light of the stringent standards for proving both “deficient
performance” and “prejudice” under the Strickland test for ineffective
assistance of counsel claims.

e Over the past 40 years, at least 339 defendants were convicted of multiple
counts of first degree murder (7.e., involving multiple murder victims), many
involving extraordinarily egregious crimes, but only 33 of those defendants
(10%) received sustained death sentences, while the remaining 306
defendants (90%) received life or life without parole sentences. Of the
seventeen defendants found guilty of mass murder (four or more victims),
only two mass-murder defendants (12%) received sustained death sentences;
the other fifteen mass-murder defendants (88%) were sentenced to life or life
without parole.

¢ Whereas during the four-year period 1989 to 1993 Tennessee imposed 37 new
death sentences at the rate of 9.25 cases per year, during the most recent
four-year period of 2013 to 2017, Tennessee imposed only one new death
sentence at the rate of 0.25 per year. This represents a 97% decline in the
rate of new death sentences.

¢ Moreover, Tennessee has not imposed any new death sentences since June
2014 (more than 3% years ago); and no death sentences have been imposed in
Davidson County, or in the entire Middle Grand Division of the State, since
February 2001 (17 years ago).

e Over the past 40 years, no death sentences were imposed in 47 of the State’s
95 counties, and many of those death sentences were vacated or reversed.
Only 28 of Tennessee’s counties have imposed sustained death sentences.
Over the past sixteen-plus years, sustained death sentences were imposed in
only eight counties; and over the past five-plus years, death sentences were
imposed only in Shelby County.

These findings, along with the other findings in Mr. Miller’s report, prompt

several questions required by Furman’s systemic analysis of the constitutionality of
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any capital punishment system. Given that Tennessee is imposing death sentences
on only 3.4% of first degree murderers, and only 10% of murderers with more than
one victim; and given that the State so far has executed only one out of 400 of those
convicted, how is our system selecting the very few from the very many for imposing
the ultimate penalty? Is Tennessee consistently and reliably sentencing to death
only the “worst of the bad”? What arbitrary factors infect the system? Given the
sharp decline in new death sentences, has Tennessee’s evolved standard of decency
reached the point where the death penalty has become a dead letter in close to all of
the counties in the state, rendering capital punishment unconstitutional?

From the statistical data, it cannot be reasonably disputed that Tennessee’s
capital sentencing system operates arbitrarily and capriciously. A number of
factors contribute to the arbitrariness of the system, including: infrequency of
application, geographical disparity, timing and natural deaths, error rates, quality
of defense representation, prosecutorial discretion and misconduct, defendants’
impairments, race, and judicial disparity. 112

Two penological interests have been proposed as justifications for capital
punishment: deterrence and retribution. It is debatable whether any capital
punishment system has ever served these interests. But when the historical data is
analyzed, no one can reasonably argue that our current capital punishment system
serves either of these interests. There no longer exists a valid doctrinal foundation

to support this system.

112 See Attachment 37, Tennessee'’s Death Penalty Lottery, at 32-71.
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Mr. Miller’s survey necessarily leads to the following conclusion:

When over the past 40 years we have executed fewer than one out of
every 400 defendants (less than % of 1%) convicted of first degree murder;
when we sentence 90% of multiple murderers to life or life without parole and
only 10% to death; when the majority of capital cases are reversed or vacated
because of trial error; when the courts have found that in over 23% of capital
cases, defense counsel’s performance was constitutionally deficient; when the
number of death row defendants who die of natural causes is four times
greater than the number Tennessee actually executed; when we have not
seen a new capital case in Tennessee since mid-2014; when we haven’t seen
any death sentences in the Grand Middle Division since early 2001 — then, it
must also be said that the death penalty is an “unusual” and unfair
punishment. The statistics make clear that Tennessee’s system is at least as
arbitrary and capricious as the systems declared unconstitutional in Furman
— and that 1s without accounting for the exorbitant delays and costs inherent
in Tennessee’s system, which far exceed the delays and costs inherent in the
pre-Furman era.

The lack of proportionality and rationality in our selection of the few
whom we decide to kill is breathtakingly indifferent to fairness, without
justification by any legitimate penological purpose. The death penalty
system as it has operated in Tennessee over the past 40 years, and especially
over the past ten years, is but a cruel lottery, entrenching the very problems
that Furman sought to eradicate.

Attachment 37, Tennessee’s Death Penalty Lottery, at 78-79.

Mr. Zagorski’'s arguments are brought under both the United States

Constitution (the Eighth and Fourteenth Amendments) and the Tennessee

Constitution (Article I, §§ 8, 13 and 16). While the discussion of these issues mostly

revolves around the protection against cruel and unusual punishment afforded by

the Eighth Amendment, the Tennessee Constitution ought to provide greater

protection against excessive or cruel punishments, for at least three reasons.

First, Tennessee’s Declaration of Rights includes two separate provisions

prohibiting excessive or unreasonable punishments: the Cruel and Unusual
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Punishments Clause of Art. I, § 16; and the “Unnecessary Rigor” Clause of Art. I, §
13. Thus, the Tennessee Constitution explicitly provides greater protections for
inmates than the Eighth Amendment.

Second, the arbitrary and capricious operation of Tennessee’s death penalty
system implicates due process under the Law of the Land Clause of Art. I, § 8.
Furman was decided under the Eighth Amendment Cruel and Unusual
Punishments Clause, not under the Due Process Clause.

And third, this Court has long recognized that, “as the final arbiter of the
Tennessee Constitution, lit] is always free to expand the minimum level of
protection mandated by the federal constitution.” State v. Ferguson, 2 S'W.3d 912,
916 (Tenn. 1999). See also, Burford v. State, 845 S.W.2d 204, 207 (Tenn. 1992)
(“U.S. Supreme Court interpretations of the due process clauses of the U.S.
Constitution only establish a minimum level of protection, and this Court, as the
final arbiter of the T'ennessee Constitution, is always free to expand the minimum
level of protection”); Doe v. Norris, 751 S.W.2d 834, 838 (Tenn. 1988) (same); State
ex rel. Anglin v. Mitchell 596 S.W.2d 779, 785-86 (Tenn. 1980) (proclaiming that
due process is an “advancing standard”); Miller v. State, 584 S.W.2d 758, 760 (Tenn.
1979) (“[Als to Tennessee’s Constitution, we sit as a court of last resort, subject

solely to the qualification that we may not impinge upon the minimum level of

protection established by Supreme Court interpretations of the federal

constitutional guarantees. But state supreme courts, interpreting state
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constitutional provisions, may impose higher standards and stronger protections

than those set by the federal constitution.” (emphasis added)).

VIIL. Conclusion

This Court should deny the motion to expedite execution date to allow the
litigation and conclusion of Davidson County Chancery Court proceedings in
Abdur’Rahman et al. v. Parker, No. 18-183-I1. This Court should also deny the
motion to set execution date and either reform the death sentences to life sentences,
or otherwise grant Edmund Zagorski a new trial and sentencing proceeding.

As the supreme judicial authority of Tennessee, this Court has the inherent,
supreme judicial power under Article VI §1 of the Tennessee Constitution, /n Fe
Burson, 909 S.W.2d 768, 772 (Tenn. 1995)), and undisputed "broad conference of
full, plenary, and discretionary inherent power" under Tenn. Code Ann. §§16-3-503
& 504, See Burson, 909 S.W.2d at 772-773, to deny the Attorney General's motion to
set an expedited execution date and instead vacate Mr. Zagorski's death sentence
and modify it to life. See Ray v. State, 67 S.W.553 (1901)(modifying death sentence
to life); Poe v. State, 78 Tenn. 673 (1882)(modifying death sentence to life). This
Court also has the statutory authority to recommend that the Governor commute
Mr. Zagorski's sentence by issuing a certificate of commutation under Tenn. Code
Ann. §40-27-106,113 order a new sentencing hearing, or recall the post-conviction
mandate and grant post-conviction relief.

Respectfully Submitted,

113 Spe Green v, State, 14 S.W. 489 (Tenn. 1889)(recommending commutation),
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FEDERAL PUBLIC DEFENDER FOR THE
MIDDLE DISTRICT OF TENNESSEE

KELLEY J. HENRY, BPR#21113
Supervisory Asst. Federal Public Defender
810 Broadway, Suite 200

Nashville, TN 37203

Phone: (615) 736-5047

Fax: (615) 736-5265

Cgunsel for%xéund Zagorski
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DESIGNATION OF ATTORNEY OF RECORD

Pursuant to Tenn. S. Ct. R. 12.3(B), Defendant Edmund Zagorski designates
the following person as attorney of record upon whom service shall be made:

KELLEY J. HENRY

Supervisory Asst. Federal Public Defender
810 Broadway, Suite 200

Nashville, TN 37203

Phone: (615) 736-5047

Fax: (615) 736-5265

Email: kellev_henrv@fd.org

Ms. Henry prefers to be notified of orders or opinions of the Court by means
of email.

CERTIFICATE OF SERVICE

I hereby certify that on the 15t day of March, 2018, a correct copy of the
foregoing was served by email and United States Mail on:

JENNIFER L. SMITH
Associate Solicitor General
P.O. Box 20207

Nashville, TN 37202
Jennifer.smith@ag.tn.gov

LLEY §/ RENRY
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CHRONOLOGY OF EVENTS RELEVANT TO
STATE’S MOTION TO EXPEDITE EXECUTION DATES

Date Event

9/7/2017 Drug Supplier Emails TDOC stating ““Here is my concern with
midazolam, being a benzodiazepine, it does not elicit strong
analgesic effects. The subjects may be able to feel pain from the
administration of the second and third drugs. Potassium Chloride
especially.”

9/12/2017 TPRA Request sent to TDOC by counsel for Abdur'Rahman, et al.

10/18/2017 | Drug Supplier emails TDOC a list of drugs that they have
provided, indicating a June 1, 2018 expiration date, and inquiring
about TDOC DEA license.

10/26/2017 | Drug Supplier emails first invoice for midazolam,

10/26/2017 | Drug Supplier ematils TDOC “I will have my pharmacist write up a
protocol,”

11/1/2017 Drug Supplier emails second invoice for midazolam and signed W-9

11/06/2017 | Response to 9/12/2017 TPRA request received. Despite request that
response be current as of date of response, TDOC produces
documents only up to September 7, 2017. “As has become your
practice, you ask for records as of the date of your request, as well
as the date of my response. In responding to your request I must
request records from multiple sources, and necessarily must
include a cut-off date in such requests. Accordingly, I will respond
as of the date of your request only. As you are aware, the TPRA
does not require that I do more.”

11/06/2017 | TPRA Request sent to TDOC by counsel for Abdur’Rahman, et al,

11/07/2017 | TDOC sends email to drug supplier which asks “Any more product
come in?’

11/08/2017 | TDOC sends copy of Deberry Special Needs DEA license to Drug
Supplier.

11/04/2017 | Drug Supplier sends photos of the drugs to TDOC.

11/27/2017__ | Drug Supplier emails third invoice for midazolam.

11/28/2017 | Drug Supplier sends email with attachments “Edited Protocol.pdf’
and “TN Agreement —Executed.pdf.”

12/4/2017 Pharmacy service agreement signed by Tony Parker; date

‘ agreement signed by Drug Supplier is unknown because of

redaction.

12/5/2017 TPRA Request sent to TDOC by counsel for AbdurRahman, et al,

12/14/2017 | Drug Supplier emails fourth invoice for midazolam.

12/21/2017 | TDOC legal counsel sends letter to counsel for Abdur’Rahman, et
al. stating that TDOC will respond to TPRA requests from
11/6/2017 and 12/5/2017 by 01/15/2018.

12/28/2017 | Drug Supplier emails fifth invoice for midazolam.

01/08/2018 | Petition for Writ of Certiorari in Abdur’Bahman v. Parker, No. 17-

6068 is denied.




CHRONOLOGY OF EVENTS RELEVANT TO
STATE’S MOTION TO EXPEDITE EXECUTION DATES

Date

Event

01/08/2018

TDOC adopts new lethal injection protocol adding the Midazolam
Option

1/10/2018

TPRA Request sent to TDOC by counsel for Abdur'Rahman, et al.

1/11/2018

State Attorney General files Notice with the Tennessee Supreme
Court regarding the denial of certiorari in Abdur’Rahman. No
mention of problems with drug supply: no mention of new protocol.
Service is by mail. The motions were filed late in the day Thursday.
The following Friday state offices and many businesses in
Nashville are closed due to inclement weather. The next business
day is Tuesday, January 16, 2018 due to Martin Luther King Day.

1/16/2018

Response to 11/06/2017 and 12/05/2017 TPRA requests is received.
Despite request that response be current as of date of response,
TDOC produces documents only up to December 4, 2017, plus the
new protocol containing the Midazolam Option. This is the first
notice to any person working on behalf of Tennessee Death Row
Inmates that TN had adopted a new lethal injection protocol.

01/18/2018

AbdurRahman, Johnson, Hall, Irick, Miller, Sutton, Wright, West,
and Zagorski each file notice with the Tennessee Supreme Court of
their intent to challenge the new Midazolam Option in Chancery
Court and state that such Complaint will be filed in thirty days.

01/18/2018

Tennessee Supreme Court sets August 9, 2018 execution date for
Billy Ray Irick.

02/02/2018

Response to 01/10/2018 TPRA request is received. Despite request
that response be current as of date of response, TDOC produces
documents only up to January 3, 2018, This heavily redacted
response did not provide any additional relevant information.

02/02/2018

TPRA Request sent to TDOC by counsel for AbdurRahman, et al.

02/15/2018

State Attorney General files Motion asking Tennessee Supreme
Court to set expedited execution dates for AbdurRahman, Johnson,
Hall, Miller, Sutton, Wright, West, and Zagorski. Motion indicates
that the State intends to use the Midazolam Option to execute the
named inmates.

02/15/2018

Counsel for Abdur'Rahman, Johnson, Hall, Miller, Sutton, Wright,
West, and Zagorski file notice with Tennessee Supreme Court that
they intend to respond to State’s motion for expedited execution
dates within 14 days and that they will file Complaint in Chancery
Court on February 20, 2018.

02/20/2018

AbdurRahman, Johnson, Hall, Irick, Miller, Sutton, Wright, West,
and Zagorski and others file 16 count, 92 page complaint in
Davidson County Chancery Court challenging the Midazolam
Option.
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The places that it is readlly avallabie from do they have disclaimer requirements like
what hit us with on the Pento?

CONFIDENTIALITY: The knlormation contained in this s-mafl tmessaqy, inchuding any altachments. is Intended ooy for the pemsanat, confidential and
prwviiaged {ofiher ity or pthenwise) vie of Bie Incivielual lo which K is addressed. The emad meskage and aflacinents may conlain configtial
Infoimetion that le prodected by AtiomeyiClien) priviiegs and exempt krom disciasucs under sppiicable law. If the reader of this messaga ks nol the innded
recipisnit, you are neglied thal any review, use, disclosurs, distiulion or copying of ks communicalion ks sirictly protitsled If you have recoived (hls
communicanion it ettor, plesse cuntost the sendar by reply s4neil immediately ard dedlroy 29 eopies of e wiginal message.

From:

Sent: Thursday, September 07, 2017 12:58 PM
Jo:
Subject: RE: Updtae

*** This is an EXTERNAL emaif. Please exercise caution. DO NOT open

attachments or cilck links from unknown senders or unexpected email - STS-
Security, «** AR e

Helle -

That stuff Is readily available along with potassium chloride. | reviewed several
protocols from states that currently use that method. Most have a 3 drug protoco!
including a paralytic and potasshum chloride. Here is my concern with Midazolam. Being
a benzodiazepine, it does not elicit strong analgesic effects. The subjects may be able to
feel pain from the administration of the second and third drugs. Potassium chloride
especially. 1t may not be a-huge concern but can open the door to some scrutiny on
your enid. Consider the use of an alternative like Ketamine or use in conjunction with an
opioid. Avalability of the paralytic agent is spotty. Pancuronium, Rocuronium, and
Vecuronium are currently unavailable. Succinylcholine is avaifable in limited quantity.
I'm currently checking other sources. I'lf iet you know shortly.

This documnnt may cnnhln information covered under the Privacy Act, 5 USC 552{a}, and/or Heatth insurence
Portabliity and Accountablity Act {PL104-191} end Its various implementing regulations and must be protwcted In
accordance with those provisions. Heplthcare information I personal and sensitive and must be trested accordingly. if
this correspondence contains healthtare Information it Is being provided 10 you efter spprepriste authorkmtion from
the patient or under clrcumstances that de not require patient authorization. You, the rediplent, are obligeted to
maintaln # in a safe, secure, and confidentia) manner, Rediscosure without additionat patient consent or as permitted
by law I3 prohibited. Unauthorized redisclosure or faliure to malntain confidentiolity subjects you to appropriate
sanction. i you have recalved this torrespondence in error, please notify the sender at once and destroy wny coples

you have made,
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From:

Sent: T v. Dctober 26, 2017 4:16 PM
To:

Subject Re: Additonal Info

Can you shoot me a W9 so | can get that to fiscal?

Sent from my iPhone

*** This is an EXTERNAL email. Ploase exercise caution. DO NOT open attachments or click Jinks
from unknown senders or unexpected emall - STS-Securlty. ***

| will have my pharmacist write up a protocol. All drugs are required to be stored in a secured location
at room temperature (between 15 and 30 degrees ceicius).

Attached is the current invoice along with our Pharmacy Services Agreement. Please review the
agreement and let me know if you have any concerns or guestions. We wili also need the address atong
with a copy of the current DEA and pharmacy/state license for the facllity where we will be shipping the

medication to.

There is another shipment arriving tomorrow with 8 Midazolam and 4 Vecuronitm sets on board, | will
get you the particulars when it arrives. Thanks Kelly. Let me know if | can be of further assistance,

Regards,

This document mey contakn Information covered under tha Privacy Act, 5 USC 552{a), and/or Health Insurance Portabllity and Accountabifity
Act {PL104-191) and s variaus implementing regulations and must be protected in sctordance with those provisions. Healtheate
information Ja personal snd senaitive and must be trested accordingly. i this correspondence contelns healthcare Information 1t ks belng
provided to you after approprizte authorization from the patiemt or under circumstances that do not require patient suthorizstion, You, the
reciplent, are cbilgated to-maintain # In g sale, securs, and confidential manner. Redisclosure without edditional patlent consent or as
permined by law s probiblted, Unautharized redistiosure us faflure t0 maintain ronfidentlality subjacts you to appropriate sanction, if you
have received this correspondence in error, please nolily the sender at once and destroy any copies you have made,




Attachment 4



From:

Sent: Tuesday, November 28, 2017 12:48 PM

To:

Subject:

Attachments: Edited Protocol pdf; TN Agreement - Executed.pdf

** This is an EXTERNAL email. Please exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected emait - STS-Security. ***

Attached s the axecuted agreement and revisions ta the protocol. Only one change was noted. Where the potassium
chloride is concerned, in order to reach the required dose you need 120ml. Using S0cc syringes would anly allow for
100ml necessitating the need for a third syringe with 20ml. You can eliminate the third syringe by using two 60cc
syringes in place of the 50cc. One thing to note is that each 10mg Vecuronium vial will need to be reconstituted with
10ml of bacteriostatic water before use, which we will provide, Did you all want us to provide you with the syringes and

needles?

Regards,
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JON M. SANDS

Federal Public Defender, District of Arizona
DALE A, BAICH (OH Bar No. 0025070)
dale_baich@fd.org

JESSICA L. FELKER (IL Bar No. 6296357)
Jessica_felker@fd.org

850 West Adams Street, Suite 201

Phoenix, Arizona 85007

602.382.2816 | 602.889.3960 facsimile

Counsel for Condemned Plaintiffs

MARK E. HADDAD (CA Bar No. 205945)
mhaddad@sidley.com

SIDLEY AUSTIN LLP

555 West Fifth Street, Suite 4000

Los Angeles, California 90013
213.896.6000 | 213.896.6600 facsimile

Counsel for the Coalition and Condemned Plaintiffs

MARK BRNOVICH

Attorney General

(Firm State Bar No. 14000)

JEFFREY L. SPARKS (SBN 027536)
Assistant Attorney General

Capital Litigation Section

1275 West Washington

Phoenix, Arizona 85007-2997
602.542.4686 | CADocket@azag.gov

Counsel! for Defendanis
[additional counsel listed on signature page]

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

First Amendment Coalition of Arizona, Inc.; | Case No. 2:14-cv-01447-NVW-JFM
Charles Michael Hedlund; Graham S.
Henry; David Gulbrandson; Robert Poyson; | STTPGLATED SETTLEMENT

Todd Smith; Eldon Schurz; and Roger AGREEMENT AND [PROPOSED]
Scott, ORDER FOR DISMISSAL OF CLAIM
Plaintiffs, ONE
V.

Charles L. Ryan, Director of ADC; James
O’Neil, Warden, ASPC-Eyman; Greg Fizer,
Warden, ASPC-Florence; and Does 1-10,
Unknown ADC Personnel, in their official
capacities as Agents of ADC,

Defendants.
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Case 2:14-cv-01447-NVW Document 152 Filed 12/19/16 Page 2 of 6

Plaintiffs Charles Michael Hedlund, Graham S. Henry, David Gulbrandson,
Robert Poyson, Todd Smith, Eidon Schurz, and Roger Scott (collectively, “Plaintiffs,”),
and Defendants Charles L. Ryan, Director of the Arizona Department of Corrections
(“ADC"); James O’Neil, Warden, ASPC-Eyman; and Greg Fizer, Warden, ASPC~
Florence (collectively, “Defendants™), hereby stipulate and agree as follows:

WHEREAS, Claim One of Plaintiffs’ Second Amendment Complaint (“Claim
One”) challenges ADC’s intended use of lethal injection drug Protocol C that consists of
midazolam, which belongs to a class of drugs called benzodiazepines, followed by a
paralytic (vecuronjum bromide, rocuronium bromide, or pancuronium bromide), and
potassium chloride under the Eighth Amendment;

WHEREAS, Defendants contend that ADC’s previous supplier of midazolam no
longer provides the drug for use in lethal injection executions and that ADC’s supply of
midazolam expired on May 31, 2016;

WHEREAS, ADC has removed Protocol C, the three-drug combination
beginning with midazolam that Plaintiffs’ challenge in Claim One, from Department
Order 710;

WHEREAS, Defendants hereby represent, covenant, and agree, and Plaintiffs
and Defendants (collectively, the “parties”) intend, that ADC will never again use
midazolam, or any other benzodiazepine, as part of a drug protocol in a lethal injection
execution;

WHEREAS, Plaintiffs contend that they have incurred in excess of $2,080,000 in
attorneys’ fees and costs in litigating this action;

WHEREAS, the parties agree that, because of the above-described
circumstances, resolution of Claim One—without further litigation, without any
admission of liability, and without any final adjudication of any issue of fact or law—is

appropriate and will avoid prolonged and complicated litigation between the parties;
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Case 2:14-cv-01447-NVW Document 152 Filed 12/19/16 Page 30of 6

WHEREAS, the parties intend this stipulated settlement agreement to be
enforceable by, and for the benefit of, not only the Plaintiffs but also all current and
future prisoners sentenced to death in the State of Arizona (“Condemned Prisoner
Beneficiaries™), who are express and intended third-party beneficiaries of this stipulated
settlement agreement and who are entitled to all rights and benefits provided to Plaintiffs
herein, and who, upon any showing that ADC intends to use midazolam, or any other
benzodiazepine, in an execution or in an execution protocol, may continue this action as
substituted plaintiffs pursuant to Rule 25(c) of the Federal Rules of Civil Procedure;

WHEREAS, the parties intend this stipulated settlement agreement to bind
Defendants, ADC, and any of Defendants’ successors in their official capacities as
representatives of ADC, who, in the event that any Plaintiff or Condemned Prisoner
Beneficiary moves to reopen this proceeding under Rule 60(b)(6) of the Federal Rules of
Civil Procedure, will be deemed to have been automatically substituted as defendants in
this action pursuant to Rule 25(d) of the Federal Rules of Civil Procedure;

WHEREAS, the parties intend and agree that, upon any breach of this stipulated
settlement agreement, (a) any Plaintiff or Condemned Prisoner Beneficiary has standing
and the right to move to reopen this proceeding under Rule 60{b)(6) of the Federal Rules
of Civil Procedure, and (b) an order shall issue permanently enjoining ADC from using
midazolam, or any other benzodiazepine, in an execution or in an execution protocol;

WHEREAS, in the event that any Plaintiff or Condemned Prisoner Beneficiary
moves to reopen this proceeding under Rule 60(b)(6) of the Federal Rules of Civil
Procedure, the parties agree that Defendants, ADC, and/or any of Defendants’
successors in their official capacities as representatives of ADC waive all objections to
this Court’s reopening of this proceeding, including on the basis of timing, ripeness,
mootness, or the standing of the moving parties;

WHEREAS, in the event that this stipulated settlement agreement is breached

through ADC’s use or intent to use a benzodiazepine in an execution or in an execution
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protocol, and any Plaintiff’s or Condemned Prisoner Beneficiary’s motion to reopen this
proceeding under Rule 60(b)(6) of the Federal Rules of Civil Procedure is not granted
for reasons related to the moving parties’ standing or the Court’s jurisdiction,
Defendants consent to the entry of an order in a separate action by a Plaintiff or a
Condemned Prisoner Beneficiary for breach of this agreement that permanently enjoins
ADC from using midazolam, or any other benzodiazepine, in an execution or in an
execution protocol.

IT IS THEREFORE STIPULATED AND AGREED that:

(1) Claim One of Plaintiffs’ Second Amended Complaint is dismissed,
without prejudice.

(2) Upon any showing by any Plaintiff or Condemned Prisoner Beneficiary
that ADC intends to use midazolam, or any other benzodiazepine, in an execution or in
an execution protocol, Claim One shall be reinstated and reopened pursuant to Rule
60(b)6) of the Federal Rules of Civil Procedure, and, based on the agreement and
consent of the parties granted herein, an injunction shall issue in this action or in a
separate action for breach of the parties’ stipulated settlement agreement permanently
enjoining ADC from using midazolam, or any other benzodiazepine, in an execution or
in an execution protocol.

(3) Plaintiffs agree not to seek their attorneys® fees and costs incurred in
litigating Claim One unless Defendants or ADC breach this stipulated settlement
agreement, in which case Plaintiffs shall be entitled to seek an award of their reasonable
attomeys’ fees and costs incurred in litigating Claim One, in an amount to be determined
by the Court, either in this action or in a separate action for breach of the parties’
stipulated settlement agreement. In that circumstance, Plaintiffs shall also be entitled to
seek to collect their reasonable attorneys’ fees and costs incurred in moving to enforce

this stipulated settlement agreement.
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Dated: December 19, 2016

Dated: December 19, 2016

I, Mark Haddad, hereby attest that

Sidley Austin LLP

s/ Mark E. Haddad

Mark E. Haddad

Attorneys for Plaintiffs Charles Michael
Hedlund; Graham S. Henry; David
Gulbrandson; Robert Poyson; Todd Smith;
Eldon Schurz; and Roger Scott

Office of the Arizona Attorney General

s/ Jeffrey L. Sparks
Jeffrey L. Sparks

David Weinzweig
Lacey Stover Gard
John Pressley Todd

Attorneys for Defendants

counsel for Defendants, Jeffrey L. Sparks,
authorized the use of his signature on, and
concurred in the filing of, this document,

on December 19, 2016.

s/ Mark E._Haddad

Mark E. Haddad
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ORDER

IT IS SO ORDERED.

DATED this ___ day of , 2016.

Neil V. Wake
United States District Judge
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Jon M. SANDS

Federal Public Defender, District of Arizona
DALE A, BAICH (OH Bar No. 0025070)
dale_baich@fd.org

JEsSICA L. FELKER (IL Bar No. 6296357)
Jessica_felker@fd.org

850 West Adams Street, Suite 201

Phoenix, Arizona 85007

602.382.2816 | 602.889.3960 facsimile

Counsel for Condemned Plaintiffs

MARK E. HADDAD (CA Bar No. 205945)
mhaddad@sidley.com

SIDLEY AUSTIN LLP

555 West Fifth Street, Suite 4000

Los Angeles, California 80013
213.896.6000 | 213.896.6600 facsimile

Counsel for the Coalition and Condemned Plaintiffs

MARK BRNOVICH

Attorney General

(Firm State Bar No. 14000)

JEFFREY L. SPARKS (SBN 027536)
Assistant Attorney General

Capital Litigation Section

1275 West Washington

Phoenix, Arizona 85007-2997
602.542.4686 | CADocket@azag.gov

Counse! for Defendants
fadditional counsel listed on signature page]

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

First Amendment Coalition of Arizona, Inc.;
Charles Michael Hedlund; Graham S.
Henry; David Gulbrandson; Robert Poyson;
Todd Smith; Eldon Schurz; and Roger
Scott,

PlaintifTs,
V.

Charles L. Ryan, Director of ADC; James
O’Neil, Warden, ASPC-Eyman; Greg Fizer,
Warden, ASPC-Florence; and Does 1-10,
Unknown ADC Personnel, in their official
capacities as Agents of ADC,

Defendants.

Case No. 2:14-cv-01447-NVW-JFM

STIPULATED SETTLEMENT
AGREEMENT AND [PROPOSED]
ORDER FOR DISMISSAL OF
CLAIMS SIX AND SEVEN
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Plaintiffs Charles Michael Hedlund, Graham 8. Henry, David Gulbrandson, Robert
Poyson, Todd Smith, Eldon Schurz, and Roger Scott {collectively, “Plaintiffs™), and
Defendants Charles L. Ryan, Director of the Arizona Department of Corrections (“ADC");
James O°Neil, Warden, ASPC-Eyman; and Greg Fizer, Warden, ASPC-Florence
(collectively, “Defendants™), hereby stipulate and agree as follows:

WHEREAS, on December 22, 2016, this Court entered an Order for Dismissal of
Claim One (ECF No. 155) based on the December 19, 2016 Stipulated Settlement
Agreement (ECF No. 152) between Plaintiffs and Defendants (collectively, the “parties”);

WHEREAS, Claim Six and Claim Seven of Plaintiffs’ Second Amended
Complaint (“SAC”) (ECF No. 94) and Plaintiffs’ Supplemental Complaint (ECF No. 163)
challenge the ADC’s reservations of excessive discretion in its execution procedures, and
Defendants’ past and proposed future exercises of that discretion, including through “last-
minute deviations from critical aspects of its announced execution process,” May 18,
2016, Order Granting in Part and Denying in Part Defendants’ Motion to Dismiss SAC at
13 (ECF No. 117), as violative of the Eighth and Fourteenth Amendments;

WHEREAS, Defendants intend to resolve the deficiencies Plaintiffs allege
through their permanent repudiation of certain provisions contained in past versions of the
ADC’s execution procedures, as set forth herein, and through the adoption of a new set of
execution procedures reflecting those changes;

WHEREAS, Defendants’ execution procedures have, in the past, stated that “[t]his
Department Order outlines internal procedures and does not create any legally enforceabie
rights or obligations,” e.g., Ariz. Dep’t of Corr., Dep’t Order 710, at p.1 (Jan. 11, 2017);

WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that Defendants and the ADC will remove from the ADC’s current execution
procedures the sentence—*[t]his Department Order outlines internal procedures and does

not create any legally enforceable rights or obligations”™—and that Defendants and the
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ADC will never again include such language or substantially similar language in any
future version of the ADC’s execution procedures (together, “Covenant No, 17);

WHEREAS, Defendants’ execution procedures have, in the past, granted the
Director of the ADC (the “ADC Director”) the discretion to change any of the timeframes
set forth in the execution procedures based on the ADC Director’s determination that there
has been an “unexpected or otherwise unforeseen contingency,” e.g. Ariz. Dep’t of Corr.,
Dep’t Order 710§ 1.1.2.3 (Jan. 11, 2017);

WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that the ADC Director shall henceforth have the authority to change timeframes
relating to the execution process only when those timeframes correspond to minor or
routine contingencies not central to the execution process; that timeframes that gre central
to the execution process include, but are not limited to, those relating to execution
chemicals and dosages, consciousness checks, and access of the press and counsel to the
execution itself; and that Defendants and the ADC will never again include provisions in
any version of the ADC’s execution procedures that purport to expand the ADC Director’s
discretion to deviate from timeframes set forth in the execution procedures beyond those
relating to minor or routine contingencies not central to the execution process (together,
“Covenant No. 2");

WHEREAS, Defendants’ execution procedures have, in the past, granted the ADC
Director the discretion to change the quantities or types of chemicals to be used in an
execution at any time that he determines such a change to be necessary, even after a
warrant of execution has been sought, e.g., Ariz. Dep’t of Corr., Dep’t Order 710, Att. D
9 C.6 (Jan. 11, 2017);

WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that the ADC Director shall henceforth have the authority to change the quantities
or types of chemicals to be used in an execution after a warrant of execution has been

sought only if the Director, the ADC, Defendants, and/or their counsel, (1) notify the
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condemned prisoner and his/her counsel of the intended change, (2) withdraw the existing
warrant of execution, and (3) apply for a new warrant of execution; and that Defendants
and the ADC will never again include provisions in any version of the ADC’s execution
procedures that permit the ADC Director or the ADC to change the quantities or types of
chemicals to be used in an execution after a warrant of execution has been sought without
also withdrawing and applying through counsel for a new warrant of execution (together,
“Covenant No. 37);

WHEREAS, Defendants’ execution procedures, in the past, have not expressly
limited the ADC Director’s discretion regarding the use of quantities and types of
chemicals to only those quantities and types of chemicals set forth in the ADC’s execution
procedures;

WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that the ADC Director’s discretion to choose the quantities and types of chemicals
for an execution shall be limited to the quantities and types of chemicals set forth expressly
in the then-current execution procedures; that the quantities or types of chemicals that may
be used in an execution may be modified only through the formal publication of an
amended set of execution procedures; and that any future version of execution procedures
will expressly reflect this limitation of discretion (together, “Covenant No. 4”);

WHEREAS, Defendants’ execution procedures, in the past, have required that, if
any compounded chemical is to be used in an execution, the ADC shall obtain it from only
a “certified or licensed” compounding pharmacist or compounding pharmacy, but the
ADC’s most recent version of its execution procedures has removed that limitation in lieu
of a requirement that the ADC provide a “qualitative analysis of any compounded or non-
compounded chemical to be used in the execution . . . within ten calendar days after the
state seeks a Warrant of Execution,” compare Ariz, Dep’t of Corr., Dep’t Order 710, Att,
D 9 C.2 (Oct. 23, 2015), with Ariz. Dep’t of Corr., Dep’t Order 710, Att. D§ C.2 (Jan. 11,
2017y
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WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that the ADC shall provide, upon request and within ten (10) calendar days after
the State of Arizona seeks a warrant of execution, a quantitative analysis of any
compounded or non-compounded chemical to be used in an execution that reveals, at a
minimum, the identity and concentration of the compounded or non-compounded
chemical; that ADC will only use chemicals in an execution that have an expiration or
beyond-use date that is after the date that an execution is to be carried out; that, if the
chemical’s expiration or beyond-use date states only a month and year (e.g., “May 2017"),
ADC will not use that chemical after the last day of the month specified; and that all future
versions of the ADC’s execution procedures shall include these requirements (together,
“Covenant No. 5);

WHEREAS, Defendants’ execution procedures have, in the past, permitted the use
of a three-drug Jethal-injection protocol using: (1) a barbiturate or a benzodiazepine as the
first drug, (2) a paralytic such as vecuronium bromide, pancuronium bromide, or
rocuronium bromide (collectively, “Paralytic™) as the second drug, and (3) potassium
chloride as the third drug; e.g., Ariz, Dep’t of Corr., Dep’t Order 710, Att. D § C.2 at Chart
C (Jan. 11, 2017);

WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that Defendants and the ADC will never again use a Paralytic in an execution; and
that Defendants and the ADC consequently will remove their current three-drug lethal-
injection protocol from the current and any future version of the ADC’s execution
procedures (together, “Covenant No. 67);

WHEREAS, Defendants’ execution procedures have, in the past, provided for
prisoners or their agents to purchase and/or supply chemicals for use in the prisoner’s own
execution, e.g., Ariz. Dep’t of Corr., Dep’t Order 710, Att. D § C.1 (Jan. 11, 2017);

WHEREAS, Defendants hereby represent, covenant, and agree, and the parties
intend, that Defendants and the ADC shall remove from the ADC’s execution procedures
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any provision that purports to permit prisoners or their agents to purchase and/or supply
chemicals for use in the prisoner’s own execution, and that Defendants and the ADC will
never again include any such provision or any substantially similar provision in any future
version of the ADC’s execution procedures (together, “Covenant No. 7”);

WHEREAS, the parties agree that the version of Department Order 710 published
on June 13, 2017 fully satisfies Covenant Nos. 1 through 7;

WHEREAS, Plaintiffs contend that they have incurred in excess of $2,350,000 in
attorneys’ fees and costs in litigating this action since its inception, and have incurred in
excess of $280,000 in attorneys’ fees and costs in litigating this action since this Court’s
December 22, 2016, Order dismissing Claim One without prejudice (ECF No. 155);

WHEREAS, the parties agree that, because of the above-described circumstances,
resolution of Claim Six and Claim Seven—without further litigation, without any
admission of liability, and without any final adjudication of any issue of fact or law—is
appropriate and will avoid prolonged and complicated litigation between the parties;

WHEREAS, the parties intend this Stipulated Settlement Agreement to be
enforceable by, and for the benefit of, not only the Plaintiffs but also all current and future
prisoners sentenced to death in the State of Arizona (“Condemned Prisoner
Beneficiaries”), who are express and intended third-party beneficiaries of this Stipulated
Settlement Agreement and who are entitled to all rights and benefits provided to Plaintiffs
herein, and who, upon any showing that any of the Defendants, any of the Defendants’
successors in their official capacities as representatives of the ADC (“Defendants’
Successors”), or the ADC has violated or intends to violate any of Covenant Nos. 1
through 7 may continue this action as substituted plaintiffs pursuant to Rule 25(c) of the
Federal Rules of Civil Procedure;

WHEREAS, the partics intend this Stipulated Settlement Agreement to bind
Defendants, the ADC, and Defendants’ Successors, who, in the event that any Plaintiff or
Condemned Prisoner Beneficiary moves to reopen this proceeding under Rule 60(b)(6) of
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the Federal Rules of Civil Procedure, will be deemed to have been automatically
substituted as defendants in this action pursuant to Rule 25(d) of the Federal Rules of Civil
Procedure;

WHEREAS, the parties intend and agree that, upon any breach of this Stipulated
Settlement Agreement, {a) any Plaintiff or Condemned Prisoner Beneficiary has standing
and the right to move to reopen this proceeding under Rule 60(b)6) of the Federal Rules
of Civil Procedure, and (b) an order shall immediately issue permanently enjoining the
ADC from violating Covenant Nos. 1-7;

WHEREAS, in the event that any Plaintiff or Condemned Prisoner Beneficiary
moves to reopen this proceeding under Rule 60(b)(6) of the Federal Rules of Civil
Procedure, the parties agree that the Defendants, the ADC, and Defendants’ Successors
waive all objections to this Court’s reopening of this proceeding, including on the basis of
timing, ripeness, mootness, or the standing of the moving parties;

WHEREAS, in the event that this Stipulated Settlement Agreement is breached
through an actual or intended violation of any of Covenant Nos. 1 through 7 by
Defendants, Defendants’ Successors, or the ADC, and any Plaintiff’s or Condemned
Prisoner Beneficiary’s motion to reopen this proceeding under Rule 60(b)(6) of the
Federal Rules of Civil Procedure is not granted for reasons related to the moving parties’
standing or the Court’s jurisdiction, Defendants, Defendants’ Successors, and the ADC
consent to the entry of an order in a separate action by a Plaintiff or a Condemned Prisoner
Beneficiary for breach of this agreement that permanently enjoins Defendants,
Defendants’ Successors, and the ADC from engaging in any conduct that violates ary of
Covenant Nos. 1 through 7.

IT IS THREREFORE STIPULATED AND AGREED that:

(1) Claims Six and Seven of Plaintiffs’ Second Amended Complaint and
Supplemental Complaint are dismissed, without prejudice.

(2)  The parties do not hereby intend to settle, and Plaintiffs instead expressly
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reserve their right to appeal, other claims that were dismissed by the Court’s May 18,
2016, Order, including Claims 3, 4, and 5, which challenge various aspects of the ADC’s
execution procedures on First Amendment grounds.

(3) Upon any showing by any Plaintiff or Condemned Prisoner Beneficiary that
any of the Defendants, any of the Defendants’ Successors, or the ADC intend to engage
in or have actually engaged in any of the following conduct (together, the “Prohibited
Conduct™):

(a) adopt language in any future version of the ADC’s execution
procedures that purports to disclaim the creation of rights or obligations;

(b) pgrant the ADC and/or the ADC Director the discretion to deviate
from timeframes set forth in the ADC’s execution procedures regarding issues that
are central to the execution process, which include but are not limited to those
relating to execution chemicals and dosages, consciousness checks, and access of
the press and counsel to the execution itself;

(c)  change the quantities or types of chemicals to be used in an execution
after a warrant of execution has been sought without first notifying the condemned
prisoner and his/her counsel of the intended change, withdrawing the existing
warrant of execution, and applying for a new warrant of execution;

(d)  select for use in an execution any quantity or type of chemical that is
not expressly permitted by the then-current, published execution procedures;

(e) fail to provide upon request, within ten (10) calendar days after the
State of Arizona seeks a warrant of execution, a quantitative analysis of any
compounded or non-compounded chemical to be used in an execution that reveals,
at a minimum, the identity and concentration of the compounded or non-
compounded chemicals;

(f)  use or select for use in an execution any chemicals that have an

expiration or beyond-use date that is before the date that an execution is to be
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carried out; or use or select for use in an execution any chemicals that have an
expiration or beyond-use date listed only as a month and year that is before the
month in which the execution is to be carried out;
(g) adopt or use any lethal-injection protocol that uses a paralytic
(including but not limited to vecuronium bromide, pancuronium bromide, and
rocuronium bromide); or
(h)  adopt any provision in any future version of the ADC’s execution
procedures that purports to permit prisoners or their agents to purchase and/or
supply chemicals for use in the prisoner’s own execution; then
Claims Six and Seven shall be reinstated and reopened pursuant to Rule 60(b)(6) of the
Federal Rules of Civil Procedure, and, based on the agreement and consent of the parties
granted herein, an injunction shall immediately issue in this action or in a separate action
for breach of this Stipulated Settlement Agreement permanently enjoining Defendants,
Defendants’ Successors, and the ADC from engaging in any of the Prohibited Conduct.
(4)  Plaintiffs agree not to seek their attorneys’ fees and costs incurred in
litigating Claims Six and Seven unless Defendants, Defendants’ Successors, or the ADC
breach this Stipulated Settlement Agreement, in which case Plaintiffs shall be entitled to
an award, either in this action or in a separate action for breach of this Stipulated
Settlement Agreement, of their reasonable attomneys’ fees and costs incurred in litigating
this action from its inception through the effective date of this Stipulated Settlement
Agreement, as determined by the Court after briefing by the parties. In that circumstance,
1
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Plaintiffs shall also be entitled to seek to collect their reasonable attorneys’ fees and costs

incurred in moving to enforce this Stipulated Settlement Agreement.

IT IS SO STIPULATED.
Dated: June 21, 2017 Sidiey Austin LLP
s/ Mark E. Haddad
Mark E. Haddad
Attorneys for Plaintiffs
Dated: June 21, 2017 Office of the Arizona Attorney General

s/ _Jeffrey L. Sparks
Jeffrey L. Sparks

Attorneys for Defendants
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CERTIFICATE OF SERVICE
I hereby certify that on June 21, 2017, I electronically filed the foregoing
Stipulated Settlement Agreement and [Proposed] Order for Dismissal of
Claims Six and Seven by using the CM/ECF system. 1 certify that all participants
in the case are registered CM/ECF users and that service will be accomplished by

the CM/ECF system.

/s/ Barbara Cunningham
Barbara Cunningham

Legpal Secretary

10
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Chronology of Public Records Requests

Request Date

Responee Date

Timeframe of Documents
Actually Produced

September 12, 2017

November 6, 2017

February 15, 2017-
September 7, 2017

November 6, 2017 &
December 5, 2017

January 16, 2018

October 17, 2017-
December 4, 2018

January 10, 2018

February 2, 2018

October 26, 2017 -
January 3, 2018

February 2, 2018

No Response Received
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From:

Sent: October 18, 2017 11:01 AM
To:

Subject; e: Quetion

| believe we do | witl double check on it.

Sent from my iPhone

On Oct 18, 2017, at 10:47 AM, .
Good mornfng-
Below is a list of what has been received from our suppliers
Midazolam ~ 1000mg, Lot: _EXP: 1june2018

Vecuronium ~ 200mg, Lot: - EXP: 12/18

Potassium Chioride - 2000mEg, Lot: [ exr: 1may2018

V'm working on revising the BAA and agreement. | should have it to you by the end of the day. Do you

all have a DEA license?

Regards,

This decument may contaln information covered under the Privacy Act, 5 USC 552{8), and/or Health Insursnce Portabliity and Atcoumtabllity
Act {PLI04-191) and s various bmplementing reguiations and must be profected In accordance with those provisions, Heglthcare
informatior: ls personal and sensitive and must be treated accordingly. i this mrrespondence contains healthcare information  Is belng
provided to you after appropriate aytharkzetion from the patlent or untdfer clrcumsiances that do not reguire patient sutharkistion. You, the
reclplant, are obligated to malntain it In a sefe, secure, and confidentlal manner. Redisclosure without addlitional patient consent or as
permitted by faw is prohiditad. Unauthorized redisclosure or faliure to malntaly confidentiality subjects you to appropriate sznction. If you
hava recetved this correspondence In efror, plaase notify the sender at once and destroy any ceples you heve made.

Subject: RE:; Question

I got some info re: the test ... Let me know if there is a good time to call and fill you in. thx

57
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... PHARMACY SERVICES AGREEMENT

T g e e e b 2 s s e

i ' T (“Agresment™) is being made and entered into by and
between (“Phermacyy and
("Depoartoent™). on this day MNaueopaloed, 2017, and is being made for the purposes and the

consideration herein expressed,

preparations to practitionsrs for otfice use; and

WHEREAS, Department is a State of Tennessce governmental agency that is responsible for
carrying out sentences of desth by means of lethal injection; and

WHEREAS, Department desires to engage Phermecy to provide Department with certain
controlfed substances and/or compounded preparstions for lethal injection administration by the
Department to those individuals sentenced to death; and

WHEREAS, Pharmacy and Department have agreed to enter into this Agreement setting forth the
terms under which Pharmacy will provide cortain controlled substances and/or compounded preparations

to Department for use in lethal injestion.

Now, THEREFORE, in consideration of the covenants and agreements set forth herein, Pharmacy
and Depertment hereby agree as follows:

Article 1
SERVICES
L1 Controlied substance. Upon a written request, which may be seat electronically via

facsimile or electronic mail, by Department, Pharmacy shall provide Department with the requested.
controlled substance. Quantities of the controlled substance shall be limited to an amount that does not
exceed the amount the Department anticipates may be used in the Department’s office or facility before
the expiration date of the controlfed substance and is reasonable considering, the intended use of the

“controlled substance and'the nature-of the services offered by the Department. For controlled-substance, -~ -

Pharmacy shall dispense all drugs in sccordance with applicable licensing regulations adopted by the
de the United Ststes Food and Drug Adrministration that
periain to pharmacies dispensing controlled substance.

1.2 Compoupding Prepsrations, Upon a written request, which may be sent electronically
via facsimile or electronic mail, by Department, Pharmacy shall provide Department with the requested
compounded preparation. Quentities of the compounded preparation shati be fimited to an amount that
does not exceed the amount the Depariment anticipates may be used in the Department's office or fecility
before the expiration date of the compounded preparation and is reasanable considering the intended use
of the compounded preparation and the nature of the services offered by the Department. For
compounded preparations, Phsrmacy shall compound all drugs in a clean sterile eavironment in
compliance with pharmaceutical standards for identity, strength, quality, and purity of the compounded

drug that are consistent with United States Pharmacopoeia guidelines and accreditation Departments. In
addition, Pharmacy shell compound ajl drugs in accordance with applicable ficensing regulations adopted

Pharmacy Services Agresment page 1 ot



by the—ﬂm pertain to pharmacies compounding sterile

preparations.

1.3 Limltation on_Services. Pharmacy shall only provide controlled substance and
compounding preparations that it can prepare to ensure compliance with pharmaccutical standards for
identity, strength, quality, and purity of the compounded drug that arc consistent with United States
Pharmacopoeia guidelines and accreditation Departments. In the event Department requests a controlled
substance or compounded preparation which Pharmacy is not able to fill, Pharmacy shal} notify

Department.

1.4  Recalls. In the event that Pharmacy determines that & recali for any controlled substance
or compounded preparation provided hereunder is wamanted Pharmacy shall immedistely notify
Department of the medication and/or preparations subject ta the recall. Pharmacy shall instruct
Department as how to dispase of the medication or preparation, or mey elact to retrieve the medication or
preparation from Department. Pharmacy shall further instruct Department of aity meesures that need to
be taken with respect to the recelled medication or preparation,

Article 2
BLIGAT X EPARTME
2.1 Writtcn Requests. All requests for controlled substances and compaunded preparations

must be in writing and sent to Pharmacy via electronic mail or facsimile. The following shail appear on

all requests;
A. Date of request; '
B. FOR COMPOUNDED PREPARATIONS ONLY: Name, address, and phone number
of the practitioner requesting the preparation;
C. Name, strength, and quantity of the medicstion or preparation ordered; and
D, Whether the request needs o bé filled on a STAT basis.

22 Use on ! n Igra . Department agrees and
acknowledges that all controlled substance and compounded preparations provided by Pharmacy may
only be used by Department in carrying out a sentence of death by ictha! injection and may not be
dispeased or sold to any other person or entity. Department assumes full responsibility for administering
any controlled substance or compounded preparations.

' B3 Recordkeening. Department agrees to-mafntaln records-of the-lot number-and beyond-

use date of 2 controlled substance or compounded preparation to be administered or administered by
Department that was prepared by Pharmacy. Depariment agrees to maintain inventory contro! and other
recordkecping as may be required by applicable federal and state laws and regulntions,

Article 3
TERM AND TERMINATION

3.1 Term. The Effective Date of this Agreement shell be the date first specified abave. The
term of this Agreement shall be for a period of one (1) year unless sooner terminatcd by either party
pursuant to the t2rms and provisions hereof. If this Agreement is not terminated by sither party prior to
the anniversary date of this Agreement or any renews! term, this Agreement shall automatically renew for
an additional one (1) year term,

Page2 of 5
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3.2  Termination.

A. Either party to this Agreement may terminate this Agreement, with or without cause, by
providing the other party sixty (60) days prior wriften notice of said termination.

B. Phermacy may immediately terminate this Agreement in the event of any of the following:
1. Department ceases to provide professional services for any reason.
2. Department’s professional licenst is revoked, terminated, or suspended.
3. Department declares bankruptcy,

4. Dopartment fails to comply the terms of this Agreement and fails to cure such breach
within 5 business days of receiving notice of the breach,

C. Department may immediately terminate this Agreement in the event of any of the following:
1. Pharmacy’s professiona) license is revoked, terminated, or suspended.

2. Pharmecy is excluded or debamed from participation in the Medicare and/or
Medicaid programs for any reason.

3. Pharmacy declares bankruptcy.

4. Pharmacy fails to comply the terms of this Agreement and fils to cure such breach
within 5 business deys of receiving notice of the breach.

Article 4
REPRESENTATION

4.1  Represeptation by TN Attorney Geperal. The Tennessee Aftomey General’s Office

will represent or provide representation to Pharmacy in any civil lawsuit filed against Pharmacy for its
BEiS or omissions arising out of and within the scope and course of this agreement sxcept for wiliful,
malicious or criminal acts or omissions or for acts or omissians done for personal gain. Any civil
Judgment leveled against Pharmacy arising out it's acts or omissions pursuant to this agreement will be
reimbursed by the State in accordance with the terms of T.C.A, § 9-8-112. The Attomey General's Office
will advocate before the Board of Claims for full payment of any judgment against Pharmacy arising out
of a civil lawsuit in which the Attorney General’s Office represents or provides representation to
Pharmacy.

Article 5

Miscellaneons

5.1  Amendment. This Agreement may be amended only by mutual agréement and reduced
to writing and signed by both parties hereto.

5.2  Payment. Pharmacy egroes to submit invoices within thirty (30) days after rendering
services and/or providing controlied substances or compounded preparations to: TDOC Fiscal Director,
Rache! lackson Building, 6* Floor, 320 §* Avenue North, Nashville, Tennessee, 37243. Departmont
uagrees o pay an annual fee to Pharmacy in the amount of $5,000.00 (five thousand dollars),

Phamiacy Services Agreemem " Pope of §



53  Captlons. Any caption or heading contained in this Agreement is for convenience only
and shall not be construed as either broadening or limiting the content of this Agreement.

5.4 Sole Aprecwent. This Agreement constitutes the sole and only agreement of the parties
hereto and supersedes any prior understandings or written or oral agrcements between the parties
respecting the subject matter herein.

5.5  Controliing Law. This Agreement shall be governed by and construed in accordance
with the laws of the State of Tennessce, The parties hereto expressly agree that this Agrecement is
executed and shall be performed in Devidson County, Tennessee, and venue of afl disputes, claims and
lawsuits arising hereunder shall lie in Davidson County, Tennessee,

5.6  Seversbility. The sections, paragraphs and individual provisions contained in this
Agresment shall be considered severable from the remainder of this Agreement and in the event that any
section, paragraph or other provision should be determined to be unenforceable as written for any reason,
such determination shail not adversely affect the remainder of the sections, paragraphs or other provisions
of this Agreemont. It Is agreed further, thet in the event any ssction, paragraph or other provision is
determined to be unenforceable, the parties shali use their best offoris to resch agreement on an
amendment to the Agrecment to supersede such severed section, paragraph or provision.

5.7  Notlte. Any notices under this Agreement shall be hand-delivered or mailed by certified
mail, return receipt requested to the parties at the addresses set forth on the signature page of this
Agreement, or such other addresses as the parties may designate ta the other in writing from time to time,

5.8 nt_S aad_F: w. The parties recognize that this
Agreement, at al} times, is subject 1o applicable state, Jocal and federal laws including, but not limited to,
the Social Security Act and the rules, reguiations and policies adopted thereunder and adopted by the

as well as the public health and safety provisions of state
laws and regulations. The parties further recognize that this Agreement shall be subject to amendments of
such laws and regulations, snd to new Jegislation. Any such provisions of law that invalidate, or
otherwise are inconsistent with the terms of this Agreement, or thst would cause one or both of the parties
to be in violation of the Jaws, shall be deemed to have superseded the terms of this Agreement; provided,
however, that the parties shall exercise their best efforts to accommodate the terms and intent of this
Agreement to the grestest extent .possible consistent with the requircments of applicable laws and
regulations.

S Compliaer WAL Applicrble Luws:The pafties Tiereto hereby urkriawiedge and

agree that each party shall comply with sll applicable rules regulations, laws and statutes including, but
not limited to, any rules and regulations adopted in accordance with and the provisions of the Health
Insurance Portability and Accountability Act of {996 (“HIPAA”). The parties hereby specifically agree
to comply with all privacy and security rules, regulations end provisions of HIPAA and to execute any
required agreements required by all HIPAA Security Regulations and HIPAA Privacy Regulations
whether presently in existence or adopted in the future, and which are mutually agreed upon by the
parties. In addition, in the event the legal counsel of cither party, in its reasonable opinion, determines
thet this Agreement or afy material provision of this Agreement violates any federsl or state law, rule or
regulation, the parties shall negotiate in good faith to amend this Agreement or the relevant provision
thereof to remedy such violation in a manner that will not be inconsistent with the intent of the parties or
such provision. If the parties cannot reach an egreement on such emendment, however, then cither party
may terminate this Agreement immediately. This section shall survive the termination of this Agreement.

Pharmacy Services Agreement T agedots



5.10 Referral Policy, Nothing contained in this Agreement shall require, directly or
indirectly, explicitly or implicitly, either party to refer or direct sny patients to the other party.

5.J1  Assigpment. This Agreement is not assignable without the other party’s prior written
consent.

5.12  Indcpendeqf Contracfor Status. In performing their responsibilities pursvant to this
Agreement, it is understood and agreed that Pharmacy and its pharmacists and other professionals are at
all times acting as independent contractors and that the parties to this Agreement are not partners,
Joint-venturers, or employees of one another.

5.13  Non-Wajver. No waiver by one of the parties hereto of eny failure by the other party to
keep or perform any pravision, covenant or condition of this Agreement shail be deemed to be a waiver of
any preceding or succeeding breach of the same, or any other provision, covenant or condition..

5.14 Counterparts/Exception. This document may be executed in muitiple counterparts,
each of which when taken together shall constitute but one snd the same instrument. In addition, this
Agreement may be executed by fecsimile or clectronlc signaturs, which shall constituts en original

signanure,

5.15 No Third-Party Boneficiaries. No piovision of this Agroement is intended to benefit

eny third party, nor shail any person or entity not 2 party to this Agreement have any right to seek to
enforce or recaver any right or remedy with respect hersto.

5.16 Counfidentiality. Both parties agree to keep this Agreement and its contents confidential
and not disclose this Agreement or its contents to any third party, other than its aftomeys, accountants, or
other engaged third parties, unless required by law, without the written consent of the other party.

IN WITNESS WHEREOF, the partics have hereunto caused their authorized representatives (o execute
this Agreement a8 of the date first set forth above.

m::“:*_::mwwﬁyb*—(i;-«f\:piuw ......

Neme: TonyParker .~
Title:  TDOC Conmissioner

Date: _ / _Z’/K//:?,

Address: 320 6% Ave, North, 6™ Floor
Nashville, TN 37243 .

7 pageSofs
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AFFIDAVIT OF LARRY WILKS, ESQ.

State of Tennessee )

County Of Robertson )
1. | & an aduit citlzen of Springfield, Robertson County, Tennessee,

© 2. in 1883 and 1884, along with James Walfon, | was defense counsel for
Edmund Zagerski when he faced two charges of first-degree murder,

3, The prosecution sought the death penalty in Mr. Zagorski's case,

4, Prior to tial, the district attorney conveyed to me an offer to settle the case
for a sentence less than death.

5. The prosecution’s offer of & non-capital sentence was as follows: In exchange
for pleas of guilty, the district attorney would agree to two consecutive sentences of life

imprisonment,

. 6. | conveyed the offer of two consecutive life sentences to Mr, Zagorski, but he

rejected it.
{ declare under penatty of perjury that the foregoing is true and correct to the best of

my information and belief
Lpfry D. W'yks.’ Esq.

Subscribed and swom before m thisedl day of October, 2010

Notary Public, State of Tennessee
My Commission Expires; 3 - 1d - 2013

Case 3:99-cv-01193 Document 212-1 Filed 02/25/13 Page 1 of 1 PagelD #: 515
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REPORT OF TRIAL JUDGE
I FIRST DECIRE MURDER CANES'

N THE DIRCUTT COURT OF LINCOLN COUNTY.
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Debimdent’s Milluey Hisicey, brckdicg type of dischrps:
e AN
Dogs the defind vecond of prioe Ya (X} ¥ei )

4. Nye, list Ot offanses. the duty oF e offensey. end the peckences impoktd:
Offease Seniecs

VICTIM : WARREN VINCENT CRUTCHER
C. DATA CONCERNTNG VICTIM, CO-DEFENDANTS AND ACCOMPLICES
1. Age of vhefin: At NIVEE
1 Bex: beaie
3. Raee of Vicitn: Bk
4, Mariol Butc: Newer Matied
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whire e N

Mkt~ Living? Y&
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"o

L1, Wy e vizitm » mpldem af b comminity wheto the hemlcide occored? Yea

YA, Was the viofitn bedS bostage dorog the arime? Yes - More Sun one () kone
e believe he v probably kerid while :ome of ¥ olter victow 0F the wass purger
o bortared e Kdliad I 20, tince thoy wars Hlied o two srpeti mevidinem, i
protetly took more than oo hous. This ehanar! Be groven.

12, . Diacritee the phywical bares sefir burhes frfficeed e ¢ha wicting: Thowe close gunshed
wnonds o fhe bk of e head,
b. Wa the vierim torsared, staie the outure of e tortere; Ny phyxically, & for e 2an be
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T degree mtntor by i resehvin] alx i1y
. Naturs of to-deft: "8 roke in offiec wninews.
15, Orhar sccomplioes;
o Wy (v sny potieen ot tied oy co-defendunty who the mvidoxe showed
IC oo d offierne with th e

k. 'y, wtaie thw Detowe of telr paviicipailon, whithor any arieingl charges have been
Sl agaitae soh peraarcl wn  rerull of Giedr prrdaipaion sad the dispoaktion of wch champes, 1T
Jowrors NIA

= Did e sccomplfier trally mi the defesdeni's Li)? KA
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L Wew Oum my pencos n ed o co-dtfelots whe o avidence sipwed

olpated bu thy ot with the defendunt: No

b, Bf yea, siair the ety nrﬁmmwmmmmu
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T WA
©. DAd eht: scomnglioe sestify at tho defeadus’s is?? NA.

VICTIM : CHABREVA RAY'EL CAMPEELL,
C. DATA CONCERNING YECTIM, CO-DEFENDANTS AND ACCOMPLICES

t. Ageof victim: 13 prars

2 Sex Pomale

3. Raceof Viatn: Bk

4. Marisl Sudwr Never Mamied

5, Children; 3, phus pez In wiere
Ager, Thvoo Yours; Bbuicen epolis; ey ap ity weosks ! wgs.
Othey Dependeonts: Nops koown

4. Fatiwr— Liviog? Yoo
Mther ~ Living? Yea

7. Bducatlon: Higheu Grads or Level Complotcd: High Seiwe! degree plos some medical-
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il drex {riotin Waren Vinctat Crindler) and the Oefentand, Defendass Wi member of
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12 Sar fin vicim babd bosiagn durlog e ol Yies - bore lhan one (1} howr



7. Edwostion: Highes (rde or Lrvel Domplesat: WA
8. Employmeat i thns of offenst; /A

Ovur belief e thiwt (hls vietiem weay boHd In ber residence aed oo in ik af¥in 10 phiain . WA
infozrnation. ebout ¥ locwtion of hicken druga, oash sodéor weapoes, The dutsrion and - Crirsizal Record:
detzils comld mot bt b lﬂ.mmMMNMﬁm(mmmtm
. emplayer, Hiood, e NIA
. & Doscibe the pirysical herm endor Injorics inflicied oa the watln: Repensed Rypchpe , 'y
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waler wixre psfily dunied, although 1 water In b
b Voo thex wictim wiored, atate o sty of e torhoe: Yes, sce 1o

12, W e vicim et bratage during the crime? Yes - bore than twe (1} bhour
Our bellef i that this vioten's sooshor was beld in ber revidenos xd iortured dn en offor
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4, hiarim) Sratar WA

41 Chibben: WA

& Fuiher - Living? Yo
Motier= Living? No, st sy guwdernd sg g of the game seas mioder ol regulied ba
tila victhn'» death,

7. Educetion: Fighast (wde or Lavel Compdeiod: WA

£, Employmont ut thio of sffense, WA

%, Cehmisal Regoxh WA

16, Desrfte (bo enisticaniip botween the delondani e viakm ey, Fuslly swmber,
srployes, friend, e Tis victien™s ewodher, Chabrvya Campboll, bisd & i by ‘Wanen
Crotsher (unoiber viotim) and My, Crotcher spest at lesst s thioe Jving o the
Hetavilt Highway saldmry where Mo Camphell o Rioo Mond,  Defontand, Mr.
Croieher, ksl Honry Burrell wore pembers of 1 dnag sailing sobwrprise headed by Mr,
Crughor.

11, W the vicahe » resden: of the ooty where e beenlelds scaimre®? Yo

12, Waer it vietie letd bostrgs durlog the crime? Unknown

13,0 Desiribe G physioa! harm axtor Infuries inffiowd on the vialm: R wffow
wtesive ot Factures st hensethaging In e despest asoms of by bl The
obdical axarmioer featified that kix skl was brolen bnio pleto sod On plysic
compatition of the trels Wi shivred befor: bly deam (Le, fhe bratn was softmed o1 4

"

10 Deacri the relationship between the defiudent ! viethm {65 Brolly marober,
epoyer, Seal, wo; Ma Brows had & child by Waner Cnicher,  Defindem, My
Cretsher wid Mexry Bumred wats mibine of » doy welliag eoacprizs boaded by bz,
Crairhir,

11, Wt By victim & residend of i colmmmnlty wize e homnids oomered? Yor

12, Was 1ho vioiben hotd hulagn doring e criow? Vs ~ Mot faan onc (1) Bour
The exact ibowfinme canazt bo pelcblivhed, bot wo bolieve s wa beld i hor fome: aad
Sariwred b wn effart to obizin tafirmetion frm ber and/or Critchr segardiog e losarlon
of draga, eash andior weepom,

33, & Describe G physical bormn srdfor Infuries indicied ¢ the wothm: Reptuted exree
Hghiming of Rgeare seound fion; Kgatore murics on both wrirt; muttiple sbruslans and
cantyiion,

b, Wag e il sortured, mxie the aatare of B Wrtwes Yex, Sex *132; phat sho v

phesed b2 a badiah coztaining weter, Albough Shew s o waosr notad fa her hiags &

e Togioal that he s arteseged s paet 4F Ow prooes dowribed bn 10

14. Co-Defomidantx Hery Lae Rl
4. W Dier oy co-tiefereinnty b the bal? Heory Les Burell plonded puilly,

b If pra, what comviction ehd semioms were bnpoard on thea? Hetry Low Bumd|
pleadod gulliy 10 Hx cousts of [* degre murder by promediation; received six K sokences,
1w of theen colscentive i each othey,

« Narat of co-defiexbay's role kn offee: Bespective rees moktnown,

13, Cadwr moenvenplicn:
» Wen thxe My peson s bind & cidefeadenty who o evidar oo
icipaad Tn e comaiasioned offense with e & No

b 'y, wiate the exture of Bretr priolomban, wheths wry oriminal shages bing been
Tided epalmn wach prrsom 23 & rendl; of el macticipsilon sl the dlapositloa of wxd charges, It
e WA




rew

(1 o than o e s, ey T folkadng questions w10 #sh bouma] snd
wttach % copy R esch o thia wpon.)

Mowe of ocamed; . _HEREHRLL KOG
Dte cownsed peeared: . SRASARLD .
Horw was coumie] socamd:

Retgdmd by defemtan {1
Apyolitad by coat (X}
Public dnfinde 8

1 counie) was oppaizod by oo, wea i beoke
Defirxind v potico dfod awast (X))

Dot reflesed b0 secure coutie! €3
ey uoephate) O
Hover sty yewrs s ot proctiond fme?
0w {)

im0 (9]

Ower 10 {X)

What Iy the petere of onrel's practice
Miently st {

] ()

My il (X)

Did eomiaet aurvd fwoogboal Wial?  Yeu{X ) Ne(}
T wat, explein b deseli:

Wit pesenisge of the popchision of e ooty Svon which the Jury wea solecied b the

e rwce s the dafondant?

TUncler 10% x)
1 25N )
LA - HA ()

b
10

50% - 75 i}

T - OOH {1

Over 90% i

Woere membir of defendar)’s rooe nspeesirsed oo e Jury? Yasi 1 Mg )
Mow romy of delendent's eace were frere?

Waes o change ol woia: riguested?  Yex{X 3 Wol)

M yun, wan i granisd? Yeil ) Ho(X)

Reavons for chanye, i gmntad: t

Date pomi-itial motdiws nded on . SHILE
$oie trial Jodpe’s roport compluted | JOME0N |
Pate reecived by Seprame Court
Dutz seriamoe revicw !
Yool siogued doyx
Ouwer

27T be corrgplewd by Suprens: Count

“Yhig repan was mubmiimed to the (efendan’s courisal and 5o ihe ttarmcy for the e Ry nuch
oonmvwenls i ehber dested 1o moke cossiaing itz fctual weoracy.

1.
2,
3.

informathom herein it sccurute nad compleie.

—Lofuftf

DA, Defmige Covmesd
Cormnems o eitached {3 1)
Had po comires X X
Hax mot sexpanded 11 1)

1 ey cortiTy dhiat | have srmpleto Unls repont W the Best of ury ability nod the the

A

FOREST A. BURARD, it
Chrewdt Jodpe, Part )
Seveutorath Swdicin! Disirio of Teneouer




Attachment 13



N THE GIRGUIT COURT OF LINCOLN COUNTY 5

STATE OF TENNESSEE
Cagg No, SRSONDSG
v
Senterca of Death {})
or
JACOR BHAFFER Life Without Parole { X} 5 counts, all
coneecyte
(Defendeni} or

Lile imprisonmant ()

A, DATA CONCERMNING THE TRIAL OF THE OFFENBE

1. a. Stajus of Case: Qrighnal Triat { x} RetrialResemencing {

&, Brief summary of e fecls of the homitide, includng the means used 3o
tause Usath end sceae of chime: Defendam awbbed to death his wite, Track:
Shaler; Me. Shaffer's fathsr, Billy Hall; hat brother, Ghris Hall; her son from s
previous merriage, Devin Broaks; amd Brooks’ fiend, Robed Berber Brocic Chris
Hall and Billy Hall were kiled i their nesidence, end e other three vidlims were
kiiied tn Ms. Shalfer's residence. Tho two residences were acoss Lhe gireet from
one anothar, The defendant purchased afun guns ® accompish tha offenses; at
least soma of the vicims were subjected (o Ihe swin guns end ong of the stun
guns was found undes (he body &f ong of the decedents. Somatima afier the
offenses the defendant was found on the fronl sieps of Ms. Shafter's reddence,
Unon his amest, the defendant tld the police that he had discovered that his wife
was “chaaling” on him.

2. How did the defendant plead?  Guilly { %) Moiguilty {) defendant plad
auiky 7-22-14
3 Was puitl delermined wilh or withoul 8 Jury? ¥iih { } WiLhout (x)

(5) Heinous, strocious, er coeel ¢ { ) Listad in notice
{6) To mvoid @rrest ar prosezution {) () Listed in navice
7} Commined in comjeaction with svther Selouy ()4} Listed In potice
(%) Committed while in custody 0O1)

{9) Vietim was & member of Jow sl {34}

{10} Vietim was a judge, distric! silomey, +1c. 4}

{§47 Victio was elocted afficiel. e, 191§} —
(37) Mnss mwsder {3{) Listeé in ot
113) Mutilation af tho budy 1 S
{14) Eldurly of particalariy valnerable victim [$18]

(15} DiheeD*

2 In this spacs, the tri! court showld list by statuinty designation any statutory
sggraveting facior thel was insiructed, but is nof in the prior fist

Relstod any significant aspects of the aggrevating cireumetlance(s)
thet influence the p

.. Were the aggreveting traimstances found supported by the evidence? Yes
(INo(}
10. Witigating Circumstances, T.C.A § 38-13-204 )

. Were the millgating droumstances raiged by the evidente? Yes(J No ()
defandar pled guitty

b. I 50, what miligating cicumstances were ralsed by the evidence?
(1) Mo signifoza pror erimipal bimary  {1()
(2) Extrerne montal ar epnotiona distarbance {3 ()

(3} Paxvicipation of consern by wiclim {16}
(4) Belicf that emnduct juxtificd SO0
(5} Minor seconuplice 318}

£6) Extreme furess or substartisl domnination { ) { )
(7) Youthadvantnd age of defeodnnt 919

4. Seperate Offanses:

2. Were other offenses tiad in the same Iisl? Yes () No (x) Ofenses were
charged in ndicment bud o convictions foliowing piea

. ¥ yps, list thase off; digposition, 8hd punish

5. D you 25 "thireanth poriind the defendant was yuilty beyond a reasenable
doubl?
Yes [ }No() delendant pled gulity
§. Did the defendant waive jury determination of punishtnent?
Yea (x ) No { ) 88 pact of guifty piea
7. & Did the Staie file @ sofice of Inlent ko seek the desth panaliy?
Yes(x)Not)
b Did the Stata Ne B nolice of inkent (o seek kfe mprisunment wikhout parole®
Yes { x) Mo { ) #s part of desth hatice
«. Ol the State withdraw iis notice of infent Lo asek the death penally either
forrnmily or imformalty? Yes (x ) Mo { ) wpon gudity plea
o, Who sentencad defencant? Judga {x ) Jury ()
©. What sentenco was impased? Death [ ) Lie Without Parole ( x) 28 5 counta
1, i life imprisonment, was it imposed as a resull of 8 hung Jury?
Yos (Mo {x}
8. Was viclim impact evidence introduced at inal? Yes [ ) No (2} no irdat
1. Aggraveling Circumstances, T.C A, § 38-13-204(0):
a Were statutory aggravating ¢lrcumsiances found? Yes { YNa [x)

t. Which of the following statiory agg hing £ nees wene nsiructen
and whith were found? (Pisass nole the version of the statulory aggravating

h k in the blanka provided when applicatls, i.e,, the 1989
version or the 1895 version.}
{1) Youlh of the vickim {3}
(?) Pior comviciioos [ T9 P
{3) Tisk oldeath to clhers Oy
{0} Murder for Femuneraion [$18)

(8) Ments] direase or dafest of ntoxiration ()¢}

(%) Other (explasn}’____ 60

#inthe space provided, plezse tisl alf Ronstetutory mitigating Eaclors reigad by
the evigenes.

{c) Retata any significant facts abalt {he mitigeting circumslances that influence
the purishment,

{d) ittiad with & ury, was the jury inshnucted regarding Y the circumstences
in 10{k) as milkgrating ¢i 7 Yes { § No { ) detendanl pled

guity

1i no, Bist which circ, were ROl included 23 mitigatng
circumstances and explain why such circumetances wete omilled:

1. H the sentence was death, doss e svidence show that the defendart killed,
attempted 1o kit or mienxied thal & kiling taka plece or that kethel force be
amployed? Yes { § Mo { ) defendent pled guilty
12. Wasz thare any cvidence that at the tima of the cffense tho defendant was
wixler the Influence of namatits, dangercus drugs or alcohu which ectualy
conirituled o the ofensa?

Yes{jMa(x])



1 yes, explain:

13. Genaral comyments of the fiial judge concening the sertonce imposed in this
case (2.9, whether this semence is consislenl with those imposed in simyiler
cases (he Judge has tried, sie): The only cther maes mundar case i've been
involved In {Siste v, Daryl Keith Horon) wes % an agsistsnl distriet atiomey end
he rersived Lhe death penaily. The mstam case s of simillr, i not greater,
violense and eruelty than the Hollon case. The Defendand desarved the
sen\ences mposed for committing theao brutel premeditatsd rusnders.

4. Briet mpreesion of the rial judge as to conduel andior a8t of defandant at
Vial and Ing: The O plelety Lnderstond his righls and
pleadad guilty 10 avold a possibk dasth senlence. He was tompatent lo make
thia decision and acled fresly, yolunterily and understandingly. He
ecknowleoged his guilt b the plea coliequy end alss in hls ellocution. At al; times
during the plen P hearing ha was slienlive, catm ent Adly engaged in
the proceadmgs.

B. DATA CONCERNING THE DEFENDANT4

+ Defense counse) may ninfl any Informelion that may, ¥ disclesed, impsir the
imeresls of ho tient.
1. Hame Shatigt, Jacob 2. Birth Date 8-13-79

3. Sex male

4, Marklal Status: Never Married { )
Marvied { }
Divorced { x) first wife

Spouse Deck ( &) second wife
5. Children: Humber 3
Ages 12, 8.5

Offense Pate
Senlence

|

ta

o~

n

&

15, Wae the defendont a resident of the commumity whers the homicide

octmed? Yeu{n)ho (]
16. Noteworthy physical os mental characieristics or disabilibes of defendani:

17. Qther signdicani dale abat the defandant:

C. DATA CONCERNING VICTIM, CO-DEFENDANTS, AND
AGCOMPLICES ~ Tradle Shaffer

Other dependeants;
7. Parents: Faher—lving? Yes () Mo { ) unknown
Mother—iving? Yes {JNo(x)
. Education: Highesl Grade or Level Comp
E. inieligense Level: Low (iQ bolow 70) —
Medum (G 70 106 .
High {iQ sbove 100} —_—
Mol Known N
10 8. Was the igsue of dafendants mental retardation under T.C.A. § 39-13-2103
ralsed? Yes {INo { X)
b, Wea, did he coum find that the dafendant was menintly reterded as Sefined In
T.C.A § 39-13-203(2)7 Yes { ) No{ )

11 8. Was & pay or peychgogical evaluation performed? Yes { ) No ()
b. ¥ yos, summarize pertinent peyehlalic or peychologlat information andior
diaff ied by such

12. Employment record of defendsnt ai o neer fime of oBense, including it
known, fype of job, pay, datss job held and reason hor iermination:

13. Defendant's Mililary Mistory, including lype of discharge

14a. Does the defendam have a rocord 6f prior conviciona?
Yes{}Ne (x}
b, If yes, lis! the offenaes, the dates of The oMenses and ths sontances impased:

1. Age of vicim 38
2, Bex Femake
3. Race of vidim W
4. Mailla! Staius; Mever Mamed { ]
Mamied (X}
Divarced {)
Spause Decd (}
5, Chidran: Numher 3
Apes 4,8, 16
Olhes dependen's __ .
€. Psrems:  Fathar- Living? Yee{ ) Ho (x}
Mather - Lving? Yes [) Moix )
7. Educalion: Higheat Grade or Leve! Completed
8. Employment =i time of offense unemployed
9. Criminal recard passng worlhiess cheds- 2007

10. Describe the ionship between the and the victim {e.g., fomily
membet, amplayer, frkend, ste )

husband and wile eshanged

11, Was Ihe victim & resident of the y whare the hamicide occufred
Yee (x| Mal)

12, Was the victie hetd hestage during the cime?

___x_Yes —Lens than ong (1) hour unknosm time

____%_Yes —More theh ona {1) hour  unlmowm tima

e HO

1f yas, give dalails:

13. a Describe the physical harm andfor injuries inflicted on e victim.

v slab wounds 1o the back; three stab wounds & right shoulderfupper arm; o
slab wounds fo rght side of chest; four stab wound te left side of cheat; slab
wound lo upper el arm; stab wound to Jeft shoulder; steh wound to right




sbromen; defersive wounds & both hands, associalsd injuries Lo Feant, lungs,
stometh, stermen gnd nbs,

h. Wes the vicim {ortured, state the neture of the foriura; sea above; she was
raped, stther before, durng or aftar hey kifing,

C. DATA CONCERNING VICTIM, CO-DEFEMDANTS, AN
ACCOMPLICES — Christopher Lee Hall

1, Aga of victim 4
2, Sex Maly
3. Race of victm W
4. Marital Staturs: Newar Marthke { )

Married | )

Divorced ()

Spowse Decd ()
5. Chiiren; Numbssr

Ages
Otherdependents
€. Parenls: Father - Living? Yea { } No {x}

Mothet - Living? Yes () No{x)

7. Education; Kighest Grade or Lavel Coamplated
8. Employment al tme of offense construclion
9. Criminal record  fiong known
10. Desorive ha ip batween [he detendand and the vichim {e.p., familly
membes, employar, iend, et )
dafendant was marded fo Chris Hall's sister, Tracie Shaffer
11. Was the viclim 3 resident of the conimunity where the hommicide occutred?
Wex [X)Na {}
12. Was the vichm held hostaga during Lhe crime?
s Yos —Ln55 than ong (1) hour Lnknown time
— . Yea~-More than one (1) hour  unknown time

11. Wes the vickm & tegident o ihe commuhity whers the homicide oeoumed?
Yas{x) Ho{}

12. Was the viclim held hostage during the erimg?

Yes —1.ess then one {1) hour unknown lire

e Yas —More than o {1} howt  unknowh fime

X _No

¥ yes, give telails:

13. a. Describe the physical ham shdior imjuries Wilicted on the viclim:
stab woungd to nghl side of chest bwe stab wounds 10 Jefi 51d8 of chest; stab
wound to left side; sssctiated injurfes 1o Jungs, heart and rigs.

b. Was Lhe viclim Sortured, lzle the nature of tha terlure; see above

C. DATA CONCERNING VICTIM, COQ-DEFENDANTS, AND
ACCOMPLICES -- Robirt Berber

1. Age of victim 16
2. Sex Male
3. Hace of vicdim W
4, Marital Status: Never Married (x
Marrled { )
Dhvorced {}
Spouse Dec'd ( }
5. Childeen: Number
Ages
Dther dependants
6. Poronts:  Fathar - Living? Yes (x ) Na { )
Mother - Living? Yas ( x) Na ()
7. Educzrtion’ Highest Grade or Leve! Completed high schoe! student
&. Empiayment et time of offiense

XN
i yes, give defails:

13, 3. Describe the physical hasm andior njuies infilcted on the victim:

five slab wounds to chest 2nd upper apgomer; six stab wounds 1o back; wourd

o for of right fream; associzted injunes te kings, heart, slarmem and tiver.
b, Was the vielim tariured, state the Pt of the Loute: se8 above: 1 s

baleved @ stun gun was vesd on him.

G. DATA CONCERNING VICTIM, CO-DEFENDANTS, AND
AGCOMPLICES - Blly Gene Hall

1. Ape of victim 56
2. Sex Male
3. Rece of victim W
4. Waria) Stabug; Nover Mamed (]
Manted ()
Divorcad ()
Spoues Dec'd {x )
8§, Shadren: Numbsr 3
Apes 38,34, %
Other dependents
€ Parents:  Father - Living7 Yes (Mo [ )
Mother - Living? Yes () No ()
7. Edvestion: Highes: Grade of Leval Comph
&. Employment 1 fime of offeniee alalled tounteriops
9. Crimina! record  none known
10, Deswibe the relstionship botween the defandant and he viclim {e.g., family
snamber, employer, finmd, slc.):
dafendant was mamied o Bifly Hal's daughter, Tracie Shaffer

. Criminal record  none known

4. Destniba fhe relstionship between the defendant and [ victim (e g., family

enember, employer, fiend, ele):
vistim was fistd of defendant’s stepaan, Devin Brooks

11, Was Ibe viclim a tesident of the commimity wiere the homicide otcumed?
Yes{xpNof)

12. Was the vichim hald hostege during the orime?

e Y09 —Lig than ona (1) howe unknown fime

. Yes —More than ene [1) hour unknown thme

_¥_MNo

¥ yee, giva detalis:

13, 2. Deserbe the physical harm andier injuries lnficled on ha vicim: iwo stab
woiinds 1o beck; tree siab wounds 1o k¥ anm; hine stab wounds o cheet and
neck; defensive wounds to hands; wound W right slde of meck, to abgomen axd
Teft side of chest; essociated injurkes 1o kefi ung and slernum.

b. Was the vickim forlured, tate the nalure of The torhure: see above

C. DATA CONCERNING VICTIM, CO-DEFENDANTE, AND
ACCOMPLICES ~ Devin Brooks

1. Age of vicim 5

2.5ex Male

3. Reze of vieim W

4, Warits) Status: Never Marriad (x }
Married { }
Divorced {)
Spouse Dec'd ( }

5. Childrerr. Humber



Ages
Diher dependents
E. Parenis;  Father - Living? Yes (Y No ( }
Hother - |iving? Yes { } Ne {x) victim, Trade Bhaffes

7. Education: Highes! Grade or Léve! ComiHeled high ectop!
8 Employment a1t Bme 4f offemse
& Criménal record  juvanlie-vandakem
10, Desriibe e hip bekween lhe defendam and the victim {e g., family
member, employer, end, ele.):

siepfatherfslapson
11. Was the viclim a reskient of the communily where the homeide pccuned?
Yoo {X)No{}

12. Was the viclim held hostage duting the cime?
o Yo —L esx then one {1) hour urknown lime
— Yas —Mors than o (1) hour  unknown tme
_x_Mo
¥ yes, give delails:

13. 2. Describe the physica! ham andfor injuries Inficled on the vicim: steb
wound b right upper chesl; stab wouns to Tight lower ches) o stab wounds 1o
efl chast, stab wound 1o Jeft upper anm; wiound- front of right wist; associsted
Injuries ta fungs, hear| and fiver.

b. Was ihe viclm torhred, stale e nature of ihe torlure: see abovn

. Co-Defendants: none
@. Ware thore any co-defandant in the (ral? Yos () No { x)

a. DnfendurT unsble to afford counsel (x )
B, Defendsnt refused ta secura counsel )
£, Other {explain};

&. How many year. has counsel preciced Jlaw?

.05 ()

b. 5t 16 {x} Harokd

t. Ower 10 { x) Hargvove, Dearing, Giiling

7. Whal is the noture of counsals practice?

a. Mostly ovl ()

b. General { |

©. Mostty criminz) { 3%

8. Did counssi serve throug hout (he trial? Yes | ) No [} no tial- defendant

enlered 8 piea aprement prig: 1o triat

9. If nol, explain i detal;

0. Other significant deta abou! defense representsilon:

E_QENERAL CONSIDERATIONS

1. Whial percendage of tha pppulation of the county fram which Lhe fury was
selecled is the same rics s the defendant? No trip!

a. Under 0% ()

D W0%—25% {}

. 25%—50% ()

d. 50%—75% (3

B 75%—90% {)

1. Over %% ()
2. Werc members of defendant's race repraseated on the jury? Yes () Na ()
How many of defendant's rce were juroms T

b. If ys&, what convlclon end sentence were imposed on them?

a. Natwre of en-defendants rols I offense;

d, Any further commente conceming co-defendents:

15, Other Accomplloes:
|. Waere tharm any persons nol trigd as co-defordants who the
evidance showed participated In Lhe commisslon of the effense with the
defendant? Yes () Ne [x)
. ¥ yos, slate the hatire bf thelt peaticipstion, whether Ay criminal
charges have been filed againgt such pereons a3 & resuft of their participation
and the dispastion of such tharges, if known:

¢. Did the plice(s} tostity at the ‘s Gial? Yes { ) No { }

D, REPRESENTATION OF THE DEFENDANT

1, How meny atlomays represenled defordant? 4

{1 mors than one counse! served, answer 1he following questions as to each
coungel and Hiach a copy for each 1o this reporl.)

2. Maene of counsel: Donna Hargrova, Public Defander, Jack Dearing, Mike
Cofiins, Bit Hamid, Assl, Public Delendsrs

3. Date counsel gecured: 7-20-08 Ganeral Seselons, 1-18-10 Cieull

4. How wes coinsel secured:

&. Relalned by defendant ()

b. Appoinied by court {)

©. Publle defender { x)

5, I eouneel was appoimed by courl, was it beceyse:

3 a Was a changs of venue requested?

Yes (X No{)
b. If yes, was it granted?
Yes () No (}

Reasons for chane. if grantad: change of venira only; jury would have been
seiected Lh Bedford Counly, iral would have bean held In Lincoln County, Undue
exchemant/media céverage in Lincoln County. Defenze objected in Court's prder
that jury be selected from angther courty within the 17 judicial district.

F. GHRONOLOGY OF CASE

Elapsed Days

1. Daie of offense 7-18-08

2. Dato of amest 7-56=04

3. Date trizl began defenda pled gulty 7-22-11
4. Dale senlence imposed 7-22-11
&, Daie posi-irisl mobions Riled an
8. Date tig) judpe's eport completed
*7. Cate received by Supreme Gourt
*B. Dals seniehce review complated
*0, Totg! eiapsed days
10. Ofhar
“To be completed by Suprems Ceart

“This reper was submitied 1o ihe defendant's counsel and Lo the aliomey for the
Simte for such comments ak gither desTed 1o make conceming iis f2rtuai

BOCUTECY.

D Defepse Couneel
1. Comments arg etiachod o] (1,
2. Had 0 cammenty HOTH



3. Has not responded [} 3]
[ hereby carlify that | heve compieted this rapar to the best of tny abily and that

the inf " hereln is le and comp
—
Al R G S
Date Jusdge fcbent Griier
Count of Lincoln County

“udiciz Distdet 17th
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REFORT OF TRIAL JUDCE IR CAPITAL CASI
¥ TRE _crqmunay  GOURT oF

hALED

STATE OF TENNESEEZ nge po.

VE. Bencance of Death { H
or

Life Impriscrment o x }

ancian 4 life gentances
then vonaecutiva

M. PATA POUCERNING THE YRIAL OF TR GFPEWSE
1. Brief swesery of the factw of the homicide, ipclfing the
maats demd to gause denthi
was Bioh on drudp and got dnto en Seith Wiy
A ¥ito,. They beaar Llghting and he stabbed ang Kidded hor bis ..
o pien children ARO bie ohddd, .

EN .Iici md the dafendent. plnd? Guilky (¥ ]  mor gquilty { -1
3. wae wut determined'with or without & juryy

Mith { ) Without { K}
4. Bepacrato Offensbis

-
. Wers other offcnoes tried in the waze e;intnr{ Jaotl )
b, It yam, list chose sfPangés, Oispositicn, and ponlehment:

N/B

$. Co-Defendanths .
A, Ware there any so-defendants in the trial? Yeef ) Hel |
b. If yes, what fopvictitn amd sankenco wecd lmpossd on the
co-detendnnta? '

o+ MNetura of the ce-Zafomlants® role in offenses

H_0¥,
BI-0UBTY  k3-$0873
e

(3} The Arfepdant Xnowingly Ereated &
great rizk of death to two or mo:
prraons, oilwr than the victim
wurdered, during his st of Euider.

4} The dafandunt cosmlttnd the murdes i ) ]
4T resuperation or the promlae of
remunsretion, or tmploywd snothet
+h tomalt the murder {or remunsxaiion
ar thw promise of resuneTatiom.

15} The warfer was espeeially bainchw, [ [l
wirocious, or eruel in that %
invalved tortare ar depeaviey of

16 rhe murdar wie comdiked for the t 2 4
. st of wyoiding, intszfering

w.h.h. ar prevanting a lewful acrest

or provecvtion of the deferdant or

‘anothar,

{7) fne warder was committed while the [ 4
Astendant was wngeged iX emxuinq. oy
woa &n abgoxblice in the commisslon of,

€lexing wfter colitting ot attenpting
to eomndk, sny firat uq-r % feordex,
BrEon, TapE. Tabbery, burglary

laroeny, kidnapping, uh—cnn pincy.
or unlawiul tbrowing, placing
dlpcharging of ¥ destructive kvice
oF bineh.

{81 The wordar was ovmmitted by tim t {
degendant while ha wig io lewful
« fustody or in 4 plece of lawfol
qopfimement or during his estsps
frem laviel gvwtody ar fzom a
place of lawful confipement. 17
]

i m murder was goamitted against [ .
y proce offlcer, sorrectionm
oﬂsehx, corrastions srployee or
'Jremnn, Who wan angaged in the

ahauld have kKnowm thn!. luuh wictism
was m peace officsr, corrections
official, correotiond emplayee or
firamah, wngaged in the payforsance
of his duties.

(18) The munder wap cm-itted againzt any [ L
grenant of i judge, district
atx uxn-r qencnl al‘ stete abLoYhay
istant Alatrict sttornay
tate attormey
e ha

eral’or nlhmt
gEnexal dne o

sxerciwe of hiy uumnl duty or
status snd the dsfendunt knpw that
the victin scouples or ocoupied said
office.

{11 Tve morder was committad agalpsc a 1) {
natiobal, stake, or locel ppularly
alected officiel, dye tv or betouse
af the official's lawful doties or
statos, and the dafendant knew that
the yictim was such sn officlal.

Instrocied Foupd

*

0.

¢. Any further conosyning
1.7

Other hecoomlices:

- Were thero anry persens ik trimd sa co-dafendants wbo the
avidence showed pacticipated in the cmsnien of the
oaffense with the defendant? Tes { )

b, IF yea, otata uu nnure o( their participatcion, woether

© any efiminal have bowrs filed against such persdns

%9 o Temull nf th:;lr participation and the dlwposition of
such chargas, if knowm:

XA

£, Bid the scoomplive{s) teatify at vhe dafenSant's triel?
Tes (1 B0 [ ) s

a, Do p\‘: :?ru with t.?& vardict of tha jury ar ro guile? .

Yes
®e I 00, explaing RLn
Did the wolve jury da of nil?nt?
Tea &} Mo { 1j [P} b N

.. mc sentance vax Smhpo;
{1 Life Ilwxllnmnt {xi

b, It H;a lmprigomment, was it inpomed as o #esult of &

hung

e L [ t .
AgyTavating Glroumstansss, T.0.A. §38-2-703(i0r  N/A
a. Were od t foung?

Yeo { ) Bo {9

B.  Shich of the following statukory sgoravating
Olirgumstarces were imprrucied end which wern founa?

Isgtructed  Poung

“ (1) The purder vas commltted againmt i LI

& parpon leps tham twalye ynarm
of agn and the dafendant wew
aightesn Yenrs of aga, or older.

(2} Tha @efapdunt was pravlously t L

obher thap the present chatge,
which ihwolve the use or' threst of
vitlence to tha persen.

Instructad  Foun,
Logerpeted

(12} Thw dsfenaamt committed "sans wurdar® T

which 1s defirsd aw the ourder of
thret oT more parashs within the
Btate of Tennessés within a peried
uf forty-eight (4B} months, mnd
plr;ctr-tgd in p siwiiar Fashion v
4 comman doheme W plan.

Relate any significant aapects of tha sggravating
that 4nfl the .

€ ware the ing &l Found br the

cvidence? Yes { } Ho ot ) g
11, Mlgigating Cifcumatemoes, T.C.A. §39~2-20203): 723
». Mere mitigeting civcumatanves in evidence?Ves { JMa {
b. If o, whmt mitigating cirgumatances were in evidenoc?

. ez o

{1} Tae defandant has nv significant [ 13
hietary of prior eriminal activity;

{2) 7The murder vaw comeltked while the [ [}

defandant was under tha infloence of
axtrame pantsl ar ssotlenal
Alatuybancer

13} ‘The victim wvas & participant in the i
Zefandant's conduct or consented %o
the aoki

{41 Yhe murder was comulrted onder (9] (3]
circuastances which the defendant
Texavnubly balieved tw provide 4
poral jostification for hir condvet:

{5} The defentant was an Atcomgplics in 1) (98]
the wurdar m t!d by nmhgr -
peracn end the da)
participaticn yas nhtively miror}

{E) The Oefendant scted under extreme [ t 3
N duresd or vnder the sohstantial
Acmipation of anothar permony

{70 The youth tr advanvsd age of the [ (]
dafapdant &t tha tlme of the criw;
{3) The cepacity of the defendant ku {2 1)
-wncute the wrongfulnees ot hia
o eonform his condoot

l.e thy n;;nku—ﬂn of Lhe law was
-uhn.quchlzy dmprired =s a & Tesulb
of e seane or defeckt or
lr-tnllcation which wan Ahnﬂicnn:
to antablish & defensa to the ord
bet. which subatantially «ffected Rie
Judgmont .

)




R TR L

12) Other {msplain}; (]

(el Ralate any 9ignificant feces sbout the mitigating
circumatances that influsses the punishment.

L]

7L tried with & jury, was the jury inptrvcted to
conslder the tircomtances indicated in 11{h} ea
wmitigating clroumstences? Yan f ] Mo { )

12. 1f tho mentance wan dantb, does the avidence show that the
dafandant x11leq, . o kill, or 4 thet a kiliing

tokw ploce or that lathal force be employed? Yos { } Bo ( ] WA
13, War there evidence that at the time of the offpnoe tha
defundant was yndsr the influence of nazcotics, dangarous drugs
oy sleohal which actuslly contributed to the offenun?

Ter (X) KW [ )

If yes, rxplain: @i tted uelng cocaine ?

14, Geners) commmntn of Lhe trial jofgr concezning ehe
ut of the imposad 1n this cese (may doclude

considerstion of aonténces iwpoeed In any sindier casss the Judge
hus trisd)c )

13- Dafandant's Milleary Rivkory:
X

34 a. Doss tha defendant havwe a record of priof conviction?
Yes { } W0 { )
b, TL yea, list the offensece, the dntea of the offenzes and

the sentences krposed:

olranse Dake Bevtance
1. Possspsiop of Plrasrm 3-18-87 : $258.00
2. So Driver's Linense 5-8-86 550,00
3., Leaving Besne of Reoident p-)1g-B1 $50.90
4. Btriking yehigin #-18-83 $50.00
5.
B
T 15, Was the a re of the whers the

hondcide occurzed? Yea (X)) B () .
16. Aoteworthy physical or mimtal tharsctoristics or dizabilities

of Safendonts Mone

1T. Dther significent daka about the defendmnt:

C. TDATh CONCERNING YICTIM
. pescribe the relatichahiy botween Lwe defendant snd the

viciim (s.g., fanily membar, scployss, friead, eto.is

Wife, 2 seep childcen apd 1 ehild

B. DATA CONCERWING DEFENDANT

1. Hawe Johasorn, Curtis Z. Birth oate 5-24-62
st Vet T HERTE o By /T

1, sex 8 4. maritsl Statum: Bever Married
5. Race B Herried x -
e 1 chizd
€. Cpilérent wumber 2 Step shildren pivoreed
Agau s Epavan Dad'd

Othyr Dopandantaz
7. Parestsr Pather ~- living? Yes ¢ ) Mo (2

Nother ~- iiving? ¥Yem (X) mo L )

apecial edpration

&. Bducation: Righest Grade or Level Cowpleted: Paysite County; can't
FAITer et

9, Intelllgence Level Low {TD below 76}

Mediom {I§ 70 4o 100)

——
Righ {I{ abovae 130}
Wot kmown

10 5. Hen b paychiatrie ‘or psycimlogical evalustion perforsed?
Yo { %] ®s { ) .
b. 1€ yas, mumearie pertinart peychistric e peychological |
defareution andlor Qisgnosas revoaled by wuah sealuacion,

Z,

B

11. Prief Lmpression of trial jufipe me to conduct of defendant et

trisl and sentencings

12. Prlar Werx Record of Defeofsntt

Trpe bf Job tay  Datos Eeld  Raksoh for Termimakion

Qlive Branch Ma.
MR I S or 7 yesrc

2. Vas the viotle a Teslasst Y tho cowmunlty where the homicide
ootuTrad?  Yag (AP ¥a ()

3. What wea the victim's age? 27, 34, 9, and 3

dz. Whak wae the victim's race? _plmok

b. wap tha vistis ths same Tase sp Pofcndant? ¥es (¥ ) Ha [ ) - L.
5. Whet war the victia's sex? wife fesaler one step child femaler

h. map the vitctim the Fame wex ac n-nna.:g “;2-“(“‘} “llu.'( m‘]‘ d'::ge
€, Wnp thr viotie held homtage during the crima?

Y8s  ~=  Lask than An bour

¥o#  -- Moke than an hour

X o

IE yes, giva Serallum:

7u. Describe the physical harm snd/ox 'lnjnxiu inflicted on the

wictim: _ eultipie gtuh wounds

b. was the victim torturadd Yes { 1 ®o X )

€, Ef yes, wbate the natuee of the torture: ?

8. What wos tha vickim's reputition in the community where he or
the 3ived7 Good ¢ ) Bad { b Ooknown )
D. REPHESENTATION OF GEFENDANT

1. Row many Yo repr 7 z
{11 nora than one counwel aerved, answer the EaXlowing Juesticns

a3 Lo sach covnsel and attach = copry for sach o this reporti.

2. MNaoe of counsel: n* and R 11}

3. bata gopraml d 11-13-88

4. fow as counsel wecurad: A. Rstaioed by defemdont { }
B.  hppoloted by vowr: (O]
C. Public defendar txl




5. 1f covnesl wap appoirted by court, was it becanser

Ly

c.

Defendant Toable to afford counael? [t ]
Dufendant retused to wecurs counsel? t 1
ethar (explain}

$. How many yoare hea coonexl practiced law? A, @IS ()

9
A
8.
(-

8.

B, 1f

B, 5tal0 [}
€. wwer 10 (X )

« What is khe notore of counwel’s pragyica?

Womtly ciwil [ Babiey--GEOEIAT
General [ Jones--—Criminai
Most)y erimlnosl  { )

Did coungel serye throughout trial?  Yes 4% ) ¥o ( )

net, explain in detmil.

10. pther sigalficent datp shouc defonse repramentatiohn.

¥. GEYERAL CORI1SEANTIONS

1. War Tace saiwed Dy tha 4fénse ms an ikpue in tha trialy
Yeo { )} B €} L

#
2. Did racs otherwize appeak af ap Sasus in the uuu{;
Yes § ) B 1) W }
3. Whet percantage of the populutlon of your conaty im the same

raps ay tbe defandagt?

#, lodey Lk
b. 10 to %%
€. 25 to 50¢
4. £ ko 75N
%. 75 to #0%
f. Over 304

»

4. ware werbord of defenfiant‘s race repregmsted on the Jury?

Tes

fow kany of defendant's raee were juroray

¢} R () KA

Ga, Xf pot, was thers any svidence they were systeonticmily
excluded fyom the jury? Yes { ) 7o ( } ®a
b. If yow, vhot waa that wvidance?

——————

This Yeport was sohmitisd 1o the defundent's oounatl and €4 Lha a';u:rr
for thtp‘;uh £by avsh commests a3 sithey dagired o makt conearnlng &

factusl JCPUTRCY.
p-N .1 Dafenze Counss)

¢
3. Mis commaois are nu:bca [N} IR
2. Kb slated he bad ao comeent : ‘ E 1'

3, NRe bap pot :upppdqﬂ . N

1 haraby cartify that I bave ecoplsted thia resort to the best of wy
nbuity And that ke inforwation harein in sccurate and complesd.

%ﬁéﬁdz__
avkpe, K02 X

Cpary nf

e 68y

Ao

§. Wny thers exteacive publicity in the oommuaity toncwxaiog
this cese? Yez { ] Ko {y)
7. Wes ths jury Lnstrvcted to disregard such publicity?
yes () K [ ) N/%
d. Hak the Jury Instructad to aveid any lafloepce wf passion,
prejudice, or aby pthat srbitrary factor when imposing mentense?
Yes { ) Me { ) LY
9. wWae tharr shy wvidwhoe that the jory was Influsnowd by
passion, prajuilos, or any other arhitrary Téotor when impoxing
spntance? tes [ ) Ko [ 1 m/m

A0, If anawsr le yes, what was that evidence?

1ia, Waw & change 6f wonoe Eequestrd? me (3 HO (X7}
b If yas, wug it gractsd? Yes ( ! Ha [ )
Faasons For Shange Af granted:

P, CAROROLOGY OF CABE

zlapand Deys
1, Dbate of offswsse J1-7-88 ?

1. pate of arrest 1l=7-B8 )

4, Date trisl began __gojlty ples 3-22vB9
4, Data Amposnt

5. Date poat-trial ‘wotions yuled on
6. Date txSet jutys‘s reporl coagleted

*7. pete recwived by Juprave Court

<. Dnta Tevies

*3, Totml sippoed duys

10. other

*To o completed by Bupreme Court}.
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! .uuﬁ
|

BTATE O TENREEEPL

VE.

1.

used to cauke denthe

FILED

BEPORT OF TRIAL JUDGE 1N CAPLTAL CRIREY 0

[+1: 3
e Lo, -come o (e BRTIEET
care wo. S 852

Gentence of tuath { }
L8 i :
Tite tivonmant
ay b b
CULETS
hA. DATA CORCERMTHG THE TRIAL OT ¥HE OFFERSE
Briet sumsary of the facts of the humicide, inclwding the means

2.

3.

3.

Fow 836 the defondant plend? cuslty () Fot guilty PG
Nea gnilt determined with or without a jury? with O withoot 1}

Beparets offenmes 7
Were other obiwpies trisd i the Eeme tran1?Y tes B W0 1)

b, If yes, list those offensas, dieposition, epd punisbmant;

fel) it Dagree muker s 4 comts felby aeke

Affo-p
Ce-Defpndantys
o Were there any co-defendanis in the trimlt Yes £ ) ¥o (4

b. If vea, vhat convicticn shi fentence werse imposad on he’ po-
defapiants?

¢, Woture of the co-dafendants’ role §n of fena:

¢ oF oldex.

w Fundant wht Jaevicanly o
e

2] The dafendant knowi, u«uuan- [ (1

l'ﬂx i) 11

w Auxa
A mookher to ou-l.t

e of remubhratias,

i1 ar woe sepecia. 4, L) [ 3]
akrool; that it dn-
IR BT Apd . ©

{7)  The suzder was comeitted whils the = L]
a-!-ndant WhE BhYn in eowmitting, or
couplive in the coemission of,

.
arson, robbary, burglery, Inrean
umam:: wizcraft piracy, or u:u(ﬂ’
throwing, placing or diechirging of = 7
dewtructive device pr bomb, -

[L 1]

mardar wak comaitted b
T

‘1 1.
or nnpo
urd

19 The duey wet gowpitted
pakodpfiicer, mructim‘:
ar

£8l, COTrmetinhe kmp]
angaged in the pexrloraes
Gutiex,

@, Any further 1 1

§. Othar Aecomplicens
. Wers thira oy peruces ot Lries e eb—d-llndnn:: Vho the

howsd the offahre
with the .-(--h::l Tus d w i} B

Bb. 1f yms, statc the lu:tm of thair -p-xti:lptien, wiether oy
cTizinkl charges have bean Iilwd agaimas moch r SODnE &3 &
nmt af u-k r-rualp- tian And tha hp-u om © suck

. L y it

©. Did the aefmpiice(s} teatify at the dafandant’s triel?
ez 1] FEo ()

74, DO you agree with ths verdist of the Jury #& to guilt?

Tas B %o 1)
b. 1f o, axplaing 7

8. Did the dsfendant weive jury detsrminstion of punishment?
Tor 13 Mo
§. 5. Wnnt ¢chtence was Ipponed? Death § ) Life Imprisossent [}
b. 1f 11fa imgriconment, wae it inposed ho p result of & Mang jury?
Tan (] e 11
19. Agorsveting Circumstences, T.C.A. 539-2-203{1):
4, Were statutory oggravating clrcumstances found? %er L) Wo LY
b. Which oi Ihe following stmtutory sosraveting chrousbtences wors

instroctsf and which ware fourd?

™~

murter wau comitued Ehmt
©or former judge, ;g: rifal o L
ral or =

Doy
trdct attormey
wtate nuumy

defandant kesv that the wic
ier or eccopied malé office.

4

(32} Tha defapdant commltiad "asys murses®
. which is Cufired z» the marder o!a“ ,(1 o
thrae oX Wors sony within tha Stuts
of Tepreaser withic & period of forty-
wight 148) mm. and porpmtrated 1b
;1::1.\2-: Eashion Ln a pomkot scirkde 6f
plan. .

Delate any signifivent aspécts of the aggravating clrctnetancer

hat infll cr the punishrent. s
I{i é;; Eaf - i i :? :f é'z zé '

Pres
€. Wexe the aggravating civowsstaposs found supported by tha
H eviguncet  Tew B4 Wo ()

132, Mitdgatiny Clrcwmatances, T.C.A. $38-2-203(3}y 7

a, Wers H in wvid
b.  If wo, woat mitigeting fir wara £n avid
X kLI L
{1} The dafendant has po significamt history of [}

B prior ariminal activity:

(21 The wurder wac committed while the defandsnt was 1 |}
under the infiuvence of extrame mantal of
emptiontl Sisturbances

13) T victim was & participant in the a AR 1
comdvet or consented o Yho nse v * lat

14} The morder was coomitted UnSer circunstances (4] .41
which i to

provide & moxal jusiflestion for bik conducts

(5} e ﬂelenﬁut wat an accomplice in the surder (9] n
comnitted by another pervon hnd the defendrnt's
puhlcipuuoﬂ vaz relstively minor;

~




16} The dsiendant acted onfer sxirame duress or t} (M.
under tha substantial fomination ©f anutbrey
patraon;

{#) The youth.or sdvanced agw bf th it
the time of thr crime; - " Gufemiaot 4 i v

(8) Tha saparity of the Gafandant to spprsciats the
wrongluiness o1 hia conduet ¢r tv oonfors bis o o

Lzwolficlent to establish » defenss ko the
crime but which subrtantially offectsd his
Jedgment,

€7} cehar {explaind: 1) (18]

(¢} Ralabe pny significant fetts about the miklgsting circm-
stancas tbat fnfiusnce khe punlshmant, #

{8} It txled with & jury, was the jury Instrwciad to rohsidar
the clyrametancer iodicatet in 11/b) as mivightdng circom-
stances? Yeg {1} Pe {)

37, 1f the sentapca wae death, dows the evidencs sHow’ that the
*ij1ea, o to xiil, er lh‘lt = kjlling take

pispe Ox bhat lethsl force be enploysd? Yex { ] %o [ ]

13. Wem thert svidence that st ihe time of the offenas the defendant
was woder the influence pf nercolics, dangerous dzugs or slcuhak which
sctually contrituted to the offence? Yak { } RBo {X)

If yes, explain:

1), Brief ll.qpre!lluh of prial jvdgs sx Lo codduct of dafabdant at

arinl and 1rga

12, ¥rior Worh Record of Pefandanty

e of Job Fay Drtms Bel8  Peason Lor Termipation
L )
k.
L2
a.
*. -
13. Dafaniant's militaxy Eletory: -
AL

14p. Poss the Asfendmni have & yecord of pricx conviction ¥
Tea ) Mo [1
b, 1f yer, list the offensas, the fates of the offenses aid the
santentes lwposkd) 1
nlfem}r . Date Fantence

be 183

v
2.

3.

5.
L

15. We» the Aefendant o resident of the tomeunity where the homicide

cccurredr  Yes g Fo 1)

14, saneral pocwants bf Lhe trial juAge concarning the AppTOFE Late-

pess of the sentence Lepored in this caks tmay include
of santrazes dmposad in any sleilar ceses the jwdge bas triwdlc

consideretion

B, DATA CORCEENING DEFERDAEY

2. Nirth hata

1, Famt
aFt 1] e

3 sex M 4. mMaritnl Status: Hever Narrief

5. maen {4/ : marsivd T

6, Chilgres: Fumbey .2 plvorced

. . ages b’_i—_ Spouse PeE'd

ptber Dypaodantes
Fathar -« living? Yea | ) Mo (%]

Kothexr —- 3lvins? fex m o i}
3. xdocatlon:  Righoat Grads o Leve) Crepleted: Z g
i $. Ioteiligente Level Low (10 belov TO)

! Metdun (10 70 vo o0y 3L

High (T0 sbove 308}

7. Yarants:

Not Kntnih

10 &, ¥us a paychintric or peycholegical evaluation parformed?
§s N we ()

were/ arite partinent prychiatric pr prychoiogical

b. If yef, P
informetion ansjox dlagnossx reveslad by such evalustlen.

16. Eotsworthy physical or paptsl characteristics or disabilitles

of Sefendant)

47, Other significsnt 3nta mbout the Aefenfantr

€. GATA CORCIRANING YICTIM .
1. Descclbe Mbe relationship batwesn the defendant and the wictin
(t.9., fmally wawbar, eoployer, friepd, wta.d:

(o el fovg, Slichin dotal, in, 3 Joes

z ﬁ 3 h ik o - 2513 Yige.
2. Wi the victin & xeffh o

cocorred?  ¥ak LA~Ro T
3. What was the viotik's oyn‘ﬁﬂ.‘ Lo L% :7

#b. What war tha victim's rece?

b, MA% the vEotim the sanc rece oi dafendentr Ter B Mo ¢
51, What was ihe vickin's sent _FRI

b, Wax the victin the same sex ar Oefendant? Yer Lot

&. ¥ak the wictim beld hostage furing the crime?
Yas ~= Lekl han an hour

Yax -- Hore thon ar hoar

¥

|

3f yer, giva detailse




@é_ Tescribe the phycicsl h;m epdjor injuries inflicted on the elobim:

.p.uy.l-_du.Lu_ﬁm__________—u._._

JutEas the wictle tortwrsd?  Ter {1 Wo g7
@22 yss, statm b maters of the tartuser

ﬁ’nu wat the victim's repotation Io the ce_lln‘itr vhexe b or she
Liwed7 Gl (3 Bed () Dokbown .
D. REPRESERTATION OF DEPEMGAST {Ea’ﬂ?r‘/&:(,)

X. How parpy aktorneyk represtited dofandantt

11 wore than oas covnsel sarved, mnpwkr the fallowicg quartions az t;

aneh counsel kod attach & copy fer sach to his report.]

2. ¥Nawr pf counfel:

3. Date tpunss) secursds

1 . i 1
4. Bow wad soanes B. Appaiar.-ﬂy SORIT i1
) €. Fublic defemler E -

11 counsel wae Appbinmted by oourt, wes it h«uZ:

A, Dedendant woabie to sfford comnsel?
B, Defsndant refused to secuce couhsell il
C. Dther {axplain)

&. How meny yekr: has cpones} practiced lwwi g: \; :: :m i1

€. over 14 1

7. Wiat L% the pature of gounsel®s prautife? Al
%, Genkzz

V. Dia counxel serve throughour the trial?  Yea P Fe ()

~.

9 (rlme

f. If not, expluin in detall.

10. Othey significant duth about defunpe reprassntation.
. B

k. GENERAL (¥ 13
I. Wes rany rafees by the defence em an {smen 1n Whe triad?
Tem ) Bo Dy .

2. Did xace otherwime appesr ma sh fewoe in the trEsl?
Yes {) Fo B '

#. What percantege of the popuiating of your connty 1s tha sane TaCe

% the dufendant? 5, Under 104 [ 8]
. B. 10 to 38K (]

. 25 %0 S04 ]

4, 50 ko 158 [

4, 75 o 50V 1]

f. ovex ¥y [ ]

A, Werp mexbarg of defendant's race vaprecentedl ob tha Jory?
Ter DF We ()

Bow mepy of defendint’a race were jurprad ﬁ{

fo. It pot, var there any ovidence Lhay were -y.:tﬁaatieni!y exclnded

trom the jury? Yes 11 Me {1
b. XE yes, what wan that evifance?

E. Was thers extensive pvblicity &n the comeanity eonvarnieg this

casu? Yex OFF Wo 1}

7. ¥ap the jury instrucied to Aisregerd such podliicity?

Yo B Wo 3 )

¥, ¥oz 1rs jury instrocied to svold apy inflvence of paasion,
Frejodice, of eny other srbiirary factor whesn Inposing wentsnce?
Yei 5 Mo () S

A0

Mostly civil 13
1 {
€. mostdy criminmel ¥

B, Was the victin tortusedtd ras £ B0 L

£. If ymu, wtara the natare of the

. Whet was the victio’'s reputstion in the e-w;tty whatw he or §ha
Mwnd? Good (] Bad (] Daknown B

D. REFREEENTATION OF DETENDART é‘j’m»‘}._!:‘;
ot

i. Bow sany R repressnyad c
If wore thon one connsel ssrved, anmwer the following quastisns as t;

sach counssl And wtisch & ropy for anch Lo this report.]

: e 7
e e Rosuithr FaSEC

.2:; ¥Feme of counselr

3. DPote coonsel

4. Fow wee couhuel secursd: M. Fatelned by defendent ()
. n court 1
£. Fublic Ocferder

6. If counssl war appointsd by qowri, vas it Muzhs

A. Defepdent upsble to afford counsel? g
B. Defendant pefuknd (o Necurs counsel? 1}
C. oOuwr | 1

£. How meny years has counsel practiced dawt :. :
€ ow

1 Thoms®
i

43

. Alet
}

A

7. whet §& the patuzw ol counscl's practics? A. Mostly lvil M
R, Ganaral N
&, hostly ceimloal W

§. Did counsel perve throvghovt the trial? ves bef #e (3

~

# CMS

B Was Abere apy weldence Lhat the Jury war infloanced by pession
4 .
prejudice, or any otber Arbitrary factar shen Lnpuaing wentepser
Tex |} W [}

10. 21 ansver iv you, What was.qmat avidanca?
—_—

M3, ¥ar 2 changr of verue Tequesledr Yar (K we [ }
B If yoz, was it granted? Ten 1) B0y
Reasonx fox chanps 1f graseed:

———————

F. CRNOMOLOGY DF CASE

.°®
1. Date of offevar Fdo-9/ .
.2+ Date of arvest Qem— 9 }
1. tate exiat began T ee B Vi i e ] ’
4. Pets senkante iampored - -

5. Pute post-trisl motlone ruled sny 219,
43_1&..25__ ——
€. Dabs trial Judgs's report completed ot
. e
“7. Dats raceived by Fupceme Court

*E. bate yenisnce review ompleted

e e

*¥. TYotal elapaed daye,
18, Ot .

S0 e compietad by Supyeme Court.




This report WAl sahmitted o the defendapt’c eounsel and to ¥Fhe sttormey
for Ghe state for such cowwents sk either dupirsd to mak: conCerning 1ts

factun} BECOracy.
DaAy peisnee Coupsel

3. Mis comeants Sté etteched -
2, He rtated be had 5o comments =)
3, @u has pot rasponded [ W] 13

1 haraby certify that X have romplated this report to the st of
ability snd thet the informition harein 1# scourata and cOMpLe e .

_,Iégé?i___
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REFPONT OF TRIAL JOTGE IN FTRST-DEGREE MUKDER CASES
N THE CRIMINAL COURY FOR KNOX COUNTY, TENKESHEE,

SYATE OF TENKESSEE FIiLED
Cate No, 50936 CHO¥ 5B
S Dt {pg ot e Soure
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mwua.nnmu ¢
THOMAS 1. LDER LS tmprisonsmect ()

Baref manmary of e facth afthe haonicide, fcluding e meass vt 10 koo death:

How did the dofeoduxt plond? Guilly () Nt Gailty
Wumdmdmm&mmﬂlhnﬁ Wik () Withoad (X}

Hopeaic Oiiesoes:
- Wmmmm.nmmm You { Y Ne{ ) HA
b lfmhlmaﬂhws. ‘*nd praisanent:

awe

o

thy wes puilty bi

dwlﬂ Yu(}Nn(}NlA
at? Yer () Mo ()

v wmmak.mofmmnmmmwvuonmn
v, Did the Suste fle anotice of bntvat o soek Kfe mprivevanent withac!
Yeel) Noi)
£, Di the Suus withdrew itc aotve of bitent o seel the derih pouably eiber
faomatly o tformally? Yescmn()
d What sosieber wm iopodzi? 1} Uk Watos Purole ( ) Life

.‘-’P‘

Ineprizeszment OO
. mi&mmﬂw. #t jonposnd 8y & eauls of w bung jory? Yes £ No (X3
[ X Tireasteyoes, TOA §19132-200 07 WA
a Wmmwwmgmmnﬂ Ya{)Nn(JNM
b Whishof
ebich were Ratad? (Note: Picase nos:the vissine of the stastary mygravatiog

=

e
]
1
f
1

() Comminz4 while ko arody o 0
() Wacim o mmeaber of Lw eforronml, B {1 o
105Vict was v jukge, Gt miseoey, @, () 0
{13} Vistien was el othicin, . O 3
(2P M 0 O
i e by ¥ ¢}

&
Yos () No{IWA
Mitlgoting Cirumrtances, T.C.A. §39-13-204(7): MA
+ Wepe imbijaing siicanisaness mised by o evdemee? Yes () No ()N
b, IFy0, whet misgatiag cimymmianscs were spised by the evidence?

Ho
{13 No iguifiasrs peitr cabrizal biatory 4] 4
e’ ‘meatal or eipatins! ) (4]
irg 0 cowwens b victing {3} 0
) Beliad s cucdact jietifind (4] [¢]
£3) Minos wscomplion | 0 4
{6} Extrzore dumas ot aishiuatial dosaiei () i)
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{5) Mental disess or defector imowication. 1) 9]
{9} Othex . "
&
posbmen WA
e} 1 wied with n jory, jury b ring al] i
1) )ammwu(mnomx )
310, st which £ wIT ! & nd

xpilain why Buch CHEAKRARGGES Yeeve eumitied:
w1 ummmmhmmmumm

WA Y (3Ho()
AL w»mmwnmmurmmuma-awmm

W Yes() Nn(}NIA
ifyes,
llmmdmmmemwmﬂsm

ok
bay tried, ey

13. Brief o the trialjudg
acoencing:

cireamestae instracied in the bioks provided whicre apptiseble, Lo, the 1959
vession of the YH95 version) M/A
Ltucind Esnmg
{1} Age of e ¥rcim ¢} [¢)
2) Prics coorvigtiont o O
{3} Bink of deth ko odhex 3} 5]
I () Manier Jor rneeion 0 {1
! 15) Fieious, atroama, er cot) i3] Q
£6) To wwodd adrext or prosetuiion <) (83
(T} Coramined o conjunedive with anatr fetagy { ) O
1
Ty
i
it
)
=I Hh DATA CORCERNING DEEENDANT
4L Ve B, Thom 1 2 Bk e 1230771
laxt Hry midls
3. Sew e Wimial Steuy: Mot barind __X
5. Raok Al i —
6 Children: Momber . Divaraed
A SpoweDec'd |

Dt dopmdoon:
7. Papat;  Pather - living Yea {X) Fo ()

Yigh Qabove (00}
"t {0, Wasthe bsoe of Sefentant's rotatel rundtio voder TOA. 393,203
paited] Yes (%) N0 1)

b, 1rac, did dve eost find that the dofendant was manily retarded & defined
B TCA 91330 ()7 Yasi) Nn(x)
LB Was a paychisttic or pavehological eviination perkomed? YnD()Nﬂ()
b If yoy, nesgnasio pertienat prych
Angnosis yovealed by soch evstusilea; Noawﬁemﬁnpum

17, O sipnificam dew sbout e deferdam: Hone:

' 12, Privy Weock Record of Defendant:
¥ Tymoflh Fay Dratrs Jold Raayon for Tarmination
v & Negigal yeoch, Litdary
: b
! £.
i d.
o
AR
i 3
ig b
f 1.
13, Duondhaet's Mty Wavacy: A
! 4.5 Does the defenfae b h Yes (X 1He O
H B Ir:ummmhmu-unummdumw
I Offne Saniente
il L pusmond iy 12 e
1 ey
1] A
4,
oo
TR
l 15 Was be defendam & residest of th £ Lomicide ool
) Yeu (X) Mo ()
LR % Phyuical ot megal ' Alzabilhiies of deBindent: Hons

1. Age of Vieimia): Do of Birtls:
* Agin Chrtmian » 1| nxmths VIsz
* O Chotran - 1 yaar, H mosthe s
* Deairian duckeon - 2 yeus AN
* Y con Mommoe - 4 yaurs TR
1 Ravz of Vietini(z); ofl Black
3. Sex of Victio{s): Asis Cheiram, 2 Otto Churna, Mak, Deshlne Jockson,
Laon Moaros, Make
& i iy ot (5.
i empkger, frind, e, ): No relationshin
3. Wi the i s Mt of the compmdiy wosre tie boaxicids necatred?
Yea () No ()
T 6 Wit vt Tk hostege duriog the arime?
¥ - Lens than ooe {1) boe:
Yes - Mee then one (1) bowr
X_ Yo
1 I yes, ghw doulls:

7. 5. Dacrfbe ihe plrvical hotm endior bojurke inllixed oa e vietm:
u@zs“mnfmum Serme vicTims hed Siet kndior seackd
dgren barme,

b, e vistim was priuted, v e fegns af the e

A
4
K]
|

% Co-Defendens:
& et ibere wny co-defindunts bn the rial Yoo (3 No (X
b My, wha sonviction and sectmnet wate bopeied oo the co-defendan?

< N of e co-defendant's rolz bn offense:

o, Any forther comuvens covcenzing co-defurianty:

' 9. Othex Aotanplices:

. 'S an:vuwpﬁwmtmduw-&fmdms 1he Evdesce showed

{ he e Y
Fo (X3

R b "Mﬂﬂrﬂu ¥ theds et ok have
bmﬁkdwmwpmuamdbd:mnmdh

§ disposition af sach charge, i knowr:

. D ibve scromplie (s} botify o1 the Scfechat’s irisl? Yes {3 Mo () N/A




D BEPREAENTATION OF DEFENDANT
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(frore

Mmﬁdnmpthmﬁnm)
Tune of Counnel: wﬁhnﬂ\hmmdﬂmnslwdns

e

wm
€. Dther [erpiwia) Tondl o Pk
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7. Wh b» the caie of cowoe!’s practica?

AGl05 ()
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& v 1 {X)
A Mostly civii 7]
B, Groersd 4]
C Montly qimian)  {X)

§. Did oowase! serve thmugh e wal?  Yra{) No{X)

5. I nat, explain indeumil,

10, Ocdeer sigai Gicamnt datn abeat Acks

1 W e PO
1oz axthe dedendag?

. Under Y%
B0 0H%
C. 25% 10 50%
D, 30Y 784
E 7%uR
F. Ovor 90%

e juyt Yer{)Ro{) WA

2
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WA

3. a Wasschange of vene roguertod? Yoo () No{ 1A
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chang if granted:
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ETHTR OF TRWHTASER

-

BAIAN COX

REPCRT OF TRIAL JUDGE IN CAYITAL CASEST
IN THE _ CRISIAAL. COURT OF _ gpergy COURTY
By-05525 ~ 36
Tase po. mﬂ‘ﬁ_uw
Santancs of Death [ )
Lire Ingrisoscent (% )

~{DaTanEAnt]

A, DATA COWCERNING THE THIAL 5F THE OFFRESE

1, Brief sumery of the facte af the homicide, jwcluding the

means ceed to paiee death:

riras Iemales wore atabbed in ghe early morming bours of Bpril 2, 3984

Aleo pepeatedly stabbad wes an alyven ysar old mals. Two Tamles were

eriminally asesulted asd a)l threw disdl of puitiple stab wounds,

inflje

ymd by & por¥as knlfs or n Xitchan steak koife, the blade being

REpTOR:

jumtely 3 and 12 Laches Wmg and pazyow in width.

2. Kow (id the gefandanc plesd? Gullty }  Hot quilty (X )

3. vax gullt datezmined with or without a jary?

with ¢ x ] Wichout {2

4. DOrparate Dffancess

&
b

b,

<.

*{A &

cunv Cred un

Wore other offenses tried in the wawe uuz fx lHo{ )
£ yew, list those offenaes, disposition, & A pnistmoants
aspsult to commlt myeder first degyces op sloven yr.

£ld Yevin Allen

Co-pelendants s

WNere there any ¢o-dafendants in ton trial? Tes{ ) No1X)
1F yew, whot conviction and aentence were impovsd on the

co-dafendants?

Naturs of the to-dsfendants' role in ctfenset

rate ra wt muge bre aubmirted for sach defendant

h. 39-3 an_anehde: - iic Acts

A l!’fﬂlEl: g Of pURiSBRENt] .

tnstrucyed Found

(3] Tha defendspt knowingly craatsd a — v 1 am
grent riak of deatk to two or Dore
PEEGONS, tiber thah ke viccie
purdarsd, durlag hic Act of musder.

{4) the defendant commitied tbe wurdwr t L
£0T yamunsration or the promise of
yesupcration, of asployed anothar
to commlt rder for remunerktion
oY the gromiss of resmnaration.

(5} The murdsr wat ampecielly heleoos,
atrooious, or cretl in thet it
11:.\-:11,-4 taortars or depravity of

Y

(6} The marder way ecmmitved for tha (S 1)
purpone of n-c!.umg. iptarfeving
with, or prevanting a Imwful accest
or proascusion of the ddfesdant or
anather.

(3 The murdar wac committsd while the ™* [
Autandunt wae uuy-gu in comitting, oT
was an sccomplice tha commission of.
ox was stteapting bc- commit, OT vas
flecing afier committing or stiompting
o copmit, any first degves m rdn’
Arson, repe, robdery, borglal
lercary, kidnapping, ltrcﬂlt psnc-y.
ox unlEwfol throwing, placing
di.lgzxg.tnq of & ‘lnuuthe ﬂl-vlcg

18} The anrdar was ¢ommdtied hy um t ) [
Aefendant while he was in Dawfu.
suatedy or Lo o placy of .\nlal
continemeny or Suring kis eacepa
from lawful cuntody of fxom a
place of lavtul confinement.

(8) fhe murder waw coumitted against
any peove offlcer, carractions

1y
wkould have Thown that Iﬂnh wictin
wew @ pamce offiter, corractinne
offitlal, corvections employece or
fireman, cagaged iy the prriormance
o his ducies.

t10} The ourdear wes Eommitted hgainst any « L
preafent of formsr judge, dletrict
atcorsney general or state AtLorney
geoesel, nssistant district stterney
genexal or asmistant wtate sttorasy
general due o ar bepauge of the
axercise of his ulunul duty of
wtatus gnd the Sefchdant Xnew thai
the victim oezuphs ot oocupied waid
oifioe.

{11 The murder waa Soawmitted against 2
nationkl, wrEre, or lockl papu:ur;lr
elected official, due %o of
of tte official'a lawful dutan ur
atatus, and the dafendant knaw that
the vigtix was suoh an official.

3

d.

Any Turthet 186 Loy

pther Aceonplicess

B,

<.

.

Ware thare sny peraons pot tried as co—defendants who the
evigance £howen participated in tie cmus:w}u{ the

affense with the defondant? Yeo

TI¥ yen, atate ths nakoye of their participatlen. woethar
sny arimtyel chargas have Deen filed Egeinst such parsons
ur « rmsolt of Ahalr participation snd tne dlsporition of
auch churges, if krawa:

Dsaé the nul:mhr.elsl teatify st the vefendsnt's trial?
Yes { )

Do you sqrec with the verdict of khe jury we to guliey
tes (¥)] W [ )

If np, euplaing

Di# the defendant waive Jjuxy doterwination of pung 1
¥er i ) Wa (%)

b.

what nntanct wha lopaxed;

Dastch Life lupcdwrnun\: {x}

314 life Inprisoneent, was it ioposed A A
kung Jury?

Yer { 37 ®o (¥

Aggrrvating Circumstances. T.C.A. §39-2-2034i)s

B

[¥3]

(£13

ware lumtoxy mxauting circumssances found?
Yes { ) (R

Whiph of the failowing ststolory RgQravat
eircumitances wore inscrocted and which n-re found?

Ipotruckad Forhd
The mordcs was committed againai (2] [
u parkon loss than twelve yeare

of age 4nd the okfeadant wab

aightean yeors of age, or bidar,

The defendsnt wes previohaly [CR] ()
cwicted of sry or moxe felonies,

2thmr than the prodent Sharge,

which invglvd the uwe or thrast of

vloienos Lo the peryon.

Inatcoctod  Found

(13} The fodeondant ¢omamitted “naye morder® T T
hll:h ln Befined 25 the muder of

Borfs passony within the

state nf fennesens withih a period
at fosty-wight (48] montbs, ond
purpricated in & sivilsr Tashion in
* comecn scherm or plan.

Pelnts miy sigoificant sspacts of the pqgravating

circametances that lnfluence the punimhment.

31, Witigaxd

@, Were tha sggravating clroumstsnces foumd pupported by the
evidease? fies (% ¥o 4 )
T.Coulbe § F1E R

B. Were pliigating circunstances in svidence?¥es (x o ()

b, 1f so. what mliigezing were iz

Yep o

i1} 7Toe defendant has o¢ significant ) (o]
nistory of prior criminel activity:

{2} The wurder waa pomaltted while the L] L3S}
safendant was under the influgace of
extreme sental or amotionsl
dLlsturhanves

i3} T victim wag a partipipant in the
defendank's sonduct or copsented to
the acty

(4] The surdar wos commitied under [ [
which '.ht

Tesscnably telicve ovide
morak Ju-;itieauan tur his comct.

45) Toc dufapndant wes an scconplive in i) (3]
tha mozder committed :r; another
parson and khe defehdant s
particlipstion was tel.nluuy ainor;

{€) vhe defapdamt acted undur sxtrrme (9] (o]
duréss or wnder Lhe sobstantial
Gowination ¢f sngther person:

1 youth or advanced age of ihe [ 1
Setomaany fe tha cirs oF the frim;

{81 TYhe papacity of the defendant vo £ L
sppretiate the wrongfulnews of his
ceMuet a: t,o confora hin conduct
o the e wments of thw Iav waw
sub-tunuauy inpaired 30 | & yesule
¢ o Ssfect or
which was 1niu!lic£lnt

intbrivation

w0 n:l'bu-b u defense to the &

but whith substantially nu-cud h:s
judgment,




fen

19) Othay fexplain}: e_defepan preaanted fx?
evidence both in ths ani: &ng b} ahamnt
hapen tha Begineif W
i 'a—lé;ﬁ‘*‘)&gﬁ‘

ol

4 way have
thA W tha
Fotmg boy

1#) Ralaie any significant facts sbowi the mitigating
may have
clrcusytences that/influvence the punishepnt.
Sue 4y

49} I7 urfed with a jury, was the jury instructed to
conbider the ¢ircumstances indlcsted in MJib) as
mitigsting circumstances? Tem ( ®) #o ( )

12. 1?7 ok eentenca wus death, doea the evidence show that the
dnfendant killad. sttewpied to Kill, or intendad that & killing
take place of ihat lethal force be epployed? Yes | ) Bo 1}
1.3‘\ Nas there evidance that at the timwe of tha offenze tha
dafendsnt wma wndmr the inflesnce of narcotloe, Sangezous droge
of slooho) which actoally contribyesd s the offense?

Yes & 1 M (x}

1F ywa, #xplain:

N

14, Gaperal comments of tha briel judye concerning the
.t of the lrposed in this case fmay Iacivde

conalderation of senteoces impoesd in xoy mimElar cases the judge
has tried): Toe defendant was Torronate In that he #id oot recelve

the death ponaley. The fefenss’y theorythet anothar parson comuitted

the offencas aed the prior ssxual sotivitles of ove of the Feknles
mag have [mflsenced tha Jury ih keaching thair werfict.

15, Datendmntis #illtery Bintorys

BA

14 a. Does the defondsut bave & Tacord of prior convictlen?
vea (%) W0 )
b. 7f yew. 1St the aoffensev, the dates of the offanser and

thr pentances isposed:

ctipuse Dete Sentence
1, Murder 24 Degree 11722/82 10 yarra
2. (Dafendast was o parole at Yimm of This {ncident)
3.
4.
5.
6.

35, Mas the defendant 4 vesident of the comminity whare the
bomicide occurzsd?  Yas [ ] Ko (%}
15, Wotawnrthy physlual of mental chorscteristics or disabiiities

o H

f

17. Other pignificent dobe #pout the defendant:
Dufaniant had ssveral dyrasts involving viaiwnoe ~ pes Lresshitenss

Teport Asted 12/14/8%

€. DATA CONCERNING VICTIN
3. Pexcribe the ralatizmehip betweenr the defendant and the
wicklm (o.¢., famiiy member, employer, friend, etc.)s

Yhe defendant's sothor snd aister 1dved io the apartesnt nexy Bocy

&0 tho gickimk, The khew wach otbar.

1.
5.

8.
g,

B, DATA CORKCERRING DEFENDART

Heme Cox drlan 1. wirzh pate 12/14/62
Teat T Flest o EEAE B JoRy YT
ex ¥ 4. Marital Status: Hever married X
Ruce _ B Merried
Children: Mamber _ 1 Divoroed
Agem: 14 Bpouse Dec'd

Prhar Dupendenta:

Farentsi Father -+ living? Ter [ ) Wo 1%}

Wother = livingy Yar [y ) #o ()
Bducakion: #ighest Cxads ar Level Completea; 1th grade

Intelligencs Level Low 170 below 10}
Mediom {IQ 7¢ to lOG) x

Bigh (10 abeve 100}

Yot xnovn

2. ¥as & payohistric or paycholngical evelusticn perfczoed?
yeg () Me (X}

b. 1! yes, auwmariie pertinent prythiatric er gaychelogical
infexmetion and/or dimgnoxes reveolod by maoh cvaluation.

7

11. Brief imgresyion of trisl judge as to conducr of defepdmnt at

trinl and mentencing:

Tha Sofandant wap elert snd attantive doripg

the trisl. Ha appeaged Lo I+ calm ¢Nring many confoerdnoes with bis

attorneys. He participetsd in the votr diys proooadingn.

i2. Peior work Secord of Defendants

fype of Job Pay Daten Held Rosson for Termination
2, Constrockion ¥ork §4/hr 1838 avrest for current cass
», B Teck Packing SE/Ar /8T to 007
c.
LB

2. Was the vislla a resident of the conmupity where the nowmicide

st W x N
ooEuTEed ee (X2 ¢ Tavin Allen + 13, Japnie Ball -

50+
2. What WAL the vicbiz's age? Purela Allen - 30+ and Jankew Allen - 20+

%4. What was Che victlm'm cace? Dleck
P. Mok Ehe victim the sase TACe ab Arfenisnt? Yeo (g4} ®o )
5a. What was the victle's sox?  Zemalex
b. wes the viotinm the pang sex aa Skfendont? Yes & ) Wo (%)
6. Wam the viciiwm held hosthge during tha arime?

Yep - Lews ihan 4o bowr

Tar -~ More than #a hour

X wo?

1f yex, give details:

Ta. Dawarils the pbysical Lhexm srd/or injuries inflictad on the

yictiay Al vickina had sulitple sinb woonds, scms ap sany as 37.

Yamela mnd Jakica Allen boih bad apern presant in the vagina,

b, Was the victlm toktured? Yes ( ) W {F}

c. If yam, statw the nature of the tortore: ;t

A. Whot war the victim's reputktion in the community whers he or

aha lived? Good "{ x} Bad { )} Unknewm {2
b, HEPNESERTATION DF DEFENDAST

1., How many i)
{1f more than pne cotnsel served, answar the following questions
ay ko oach counsel and attach & oofy for eRch ta thio Teport].

2. wame of oounsel: DiATmy Bailey & Bobert Jooay

3, Dpte counvel wecuteds

&, ¥How mz counael securess A. Retalpmd dofandant {
B, Appointed by fowrt !
€. Poblic defender i

i
1
x3




5. If counasl wea appointed by vourt, was it Because:

A. Deferdant unable to aiford vownsel? (x) donalbian
B, Defendant rrfused to ssctre coursal?  { }
¢. &Otber fexplain) yex 1} Bo 1%
. B. wes the jury inptructed to svold any intlvence of pamelion,
prejudice, or any other arbitrary factor whém iaposing senience?
§. Dow many yraTe has aounsel practiced law? B. 4 ro 5 (] Yer (X} Ba | 3
, B, S5to 10 ( }
€, grur i¢ | ¥ 9. TWas there sny swldeace thit the jury was infiuenced by
T. What ik the nature of counsel's practice? pasaion, prejudice. or any other arbitrary factor whos irgosling
A MoRtly vivil t sentence? Yea 1 ) ¥o {x}
B, Goneral [ ]
C, Moatly oximipal (k) 10, I anmwer ie yop, what sma thet svidence?
§. Did counmsl seorve throughout trigly  Yes (X)) Wa I )
9, If wot, awplain in detail.
Ala, Wab a change of venue requested? ¥es { )} Mo Ix}
b, I£ yan, whe it grontedy yer { ) Mo I 1} i
10. Other signifioant dats about defense zopresentation, Reapons for change if granted:r
E. GENERAL CONSTDEZRATIONS P, CHORORCIOGY OF TAST
1. Was race raised by tha Aafenac a4 ap issue in the trial? Elapied Dayp
Yes { 3 Mo %) 1. Bate of offensa $/2/88
2, Did race otharvlse sppesr 16 ah iswne ir tho bri 1. Date of srrest /M0
Yea { 3 We {w} h 3, Dake trial began 1972688 1B moochs
3. Whet percentagt of thr population of your county im the save 4. Dete pentence doposed 19471709 5 dmye
race as the defendant? 5. bBate popt~trial motlone ruled on _ 1/15/%0 76 Aays
£, Dodex 108 [ $. ©Oate trial Jpdoets report coampleded e
b. 10 to 25% ()
o, 25 to 5UM im *7. Drte reoeived by Supreme fourt
A, 50 ta I - (]
e. 15 to B0y 1} *E. Date raview leted
£, Over 0% [

. *3. Yoral olapsed faye

R 4. Were woobers of Cefendant's race Yepresohied pn the 3sry?
1p. Other
¥es X} ma { )

How mary vf defendapt's yace were jurore? tleven
. 1f pot, was there may avidence Ehiy werw systenstically

axciudad froa the juxy? Yea ( ) Ho (X))
». If yos, what vas that evidence?

(%o ba coapleted by Svpreme Court}.

10

This veport was submitted ko Che defeniant's connsel and to
the atisrnay for the state for such conmnts sz eltfwr oezirsd to
take concernloy factusl soreracy.

Duh, Defenss Counael
L. Kis cowwentn ave attached. T 1 T
2. Wa el he had B COMARLS . i3 ()(%
2. #a has net responded. {4 i

1 bersby cmrtily thet 1 heve cowpieted this crepock ba tha
bast of sy ability and that ths Snformstion herals i Acmsrate
and coaplate.

Hazch 1. 3980
JUDGE, _Criminai dourt, Div. .II
Coure of _Shilby County
County

an
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FiLeD

WEPORT OF TAIAL JUDGR IN CAPTRAL “ﬁ;rFEB a8
TR YHE _ CRImMpin COERT OF _ pupeny m w am

STATE OF TEMMBGREE Case mo. Afenldd. 4 4 5
. Santence ¢f Lealh © )

-
EONG_YAN Cavgs Life Ioprisomment (x )

A, DATA CORCIEKIFG THE TAIBL GF TUE OFFENER
1, Brief sogiwcy 0f the fpcks of the homigite, ineluding the

means UEed to catme death;

On Oct. 20, 1987, thrae percona, Kad Chuey, Arthur Tee gni.Nov

Ime weve kiilad in sn armed ronmry st the Jeds Xwat Rescaurspt~-

M Chivese rostaurant, FPouy parschy vare rerponsidlie Lrclydivg the
dafandapt. KAb Chuey and Amy Las petn mhot in the back of the hend.
Arrhoy Lea wap shot sight (B) tiwes incleding a bead gun shot, ieold
Jewelry Wap taksn--valved at sppracimauely $200,000 retril TRlut.

27 Bow did the degendant plead? Gajlty | x ) ¥eot guiaey ( 1

3. Way guilt Betermiae2 with or withowt a jory?
With {:: ) Without {x }
4. Sepazate Offenses;

4. Were other offmnges tried ic the same u-u.\n}n el )
b, 12 yws, 1list thoat offanses, dippowition, and lahaent ¢

PLead guiley to armed robbary of Gin Ssm Lee, femile Chipsee.
Sgs 77

5. Co-Defendante's

Were there uhy co-tafendants in the wrial? Yas{ x® Sol )

&,
b. I yes, wbat conviction and sentance were tmpoaad ¢n the
Covdefendanta?
Co~Qefenduant, Meck Van Tzan was tried in June 1383 and

recelved dooth penalty. ' One go-defandant, Bournen, id still

at Iagnpe. One co-defendsnt, Do Phoue Doon, X Behted
“T#BE WETRGHBE puga.y N

Hetuzre of tha oo-defondants’ role 1o olffense:

-nu repors mumr by :ubu.ltua !pr each dutqmd-nt

(Ao
$oDv

SPIT ai e by o yontyhanE T

lic ety

&, Any farsher fotd concerning

§. Other Accomplicest
a. Ine thun my pﬂlnnﬁ rot tried es uo dnfandants l-hn the
Leipatsd in the on of i
nftuu rlkb eh- ﬂe!u\d.nn Yar :r LS ( ¥

b. 1f yes, wrats tho Dature of their partlcipation, whether
sy crisinal charges buve beas Iiled agaltirl such peryoos
aa B pesult of their pu-uaipatsan and the digpositicon of
Buch enarged, if lowowm,

According o the Ktate theorv, scothir Yistnamess. Rise kon
Blen, was & Iormer ewploves of the Jeds Fast and kihs locetion

of jewelry, Ee drew map of AT ITrnished
dafendant, Beck Van Srap 3 .22 cajj vas

Tried Bs an AToesgory Before the Fagt to 81l threp decths

in Apri) 1989 and fownt not guilty,

c. 0la the i:ocnvlju{;l testify st the defaadant’s {rialy
Tes i )

7' w. To yos agree with the verdick of the Jury ay to guilt?
Yes { 1w ( }

b. I1 ne, wxplaln:

8. Did tha a:u?au-.t un.'lvn Jury daterminmtion of pun?};—nn
Ten

8. B, -n-m; sentencs was Lmpossd’ 0
Dmath 1 rdfe Ityt{:amnt (%)} GUILTY PLEA

b, If Lifs ioprisonmeot, wag it Amposcd a3 & resalt of a
hing 3 :r
Yer W )

19. Aggraveting Cizcumatances, T.C.A, §35-2-203(i)s R/A
L founaz

a. ware ey 9
Yes L ) e { )

5, which of ke following ntltutowy mggravating
which

ciTcapstancas Were instructed and werd found?
Instrooted  Found
{1} %he wurder vas comndited ayalnat t o) [
a parecn Lomm than twelve years
of age an the dofandant w)
elghtesn ywarz of age, er older,
(2} Yhe dafyniant was praviousiy 1] i)

worvicted of vne ar more Folénies,
ether than the predent charge,

riolenoe to the peraon.

ATTACEMENT |:

5. (B} by attorney P4 ¥. henfles -entzred three pleas [3) of

wushg to Murdar 2od degrée and four (4) armed rohbaries.
The p o8 were entared snd acvepted by ihiz Coort on

Hovesber 17, LSBY. The Etete advipcd the Court that ong
reason Ior the Niricuh SeoDtence was ot the regoest of the
Wurviving Lee family. Hr. Jerry Lee hed informed tbe Etate
sfter consaltation ¥ith his family, tust e ten (10}

) ha

fni.'.y sn an lttt-p: ta logate Rhd mxnha-vd Rie ae-h!nﬂn.u.

d confessed to his involversat Test And apaisted
thn IH: 20 that they night axecuts £is nrnm an bis
co-defendant .

{5} fhy purder wus committad for the [} (3]
purpcae of svolding, intestariog
with, or Prevecting & lawfnl arrest
Or proc&cution of the Ssfendakt or
&z

;
¥
3
£
Sl
£
e

{7

£loeduy pitvid watunq or -ttupw,g
tc commit, any 247 ﬂlfﬂc mirdaz,
arsoh. x. ‘nbcz Trglary,
dargeny. ;inw. anu-ft Piracy,
or mznﬂnl thtoulnﬁ. placing ar
unmmxgs.ng of w destructies denr.--

18} Tbe mirder was oomsttu hy tha t 1 L
<utandart um.l mrful
cuwcody o - p}.uen of X ardal
cmllau:nt or during %ia
from Jawfil custody or from
Place af lavinl coafinexmay.

(3] :-nx murder vu comuitted -rums { 7; t )
ny peace nificer, oorrect
ez Boity vezrastione ewployee or
fireman, wid wes oug:g-ﬂ in the

WA o prace olfiter, SOrvech
offiolal, cerrectinns wmpleves r
firaman, eaghyeda in the parlorwance
of hinm duries,

18] The mder was cmuud against any [} [
preceat of forper judge, distries
netorsey general or stats attorney
general, asrigtant district atiorpey
ganersl or azsiatant Etabe aLrorncy
oenerol fue to or bacause of the

t
the viotis éccuplen or stcupied sald
office.

(1)} The onrdar yas cormittad syainpt » [} [ ]
matibnal, stats, or local popularly
wlestad official, due to 6r beoause
of the officiei's lawfol dotles or
etatun, and the deffendont knew u.
the victim was suth an afffoiml.




Instructed Foupd
T T

{12) The dsfenfant comwmitted “EMus smrasr
which = rlsﬂnhﬁ 83 the smzder of
re persons Vithih tha
BRAts of Teneimos witbin & puricd
of faryy-eight (432 m:ha, +nd
gerpotneue in a similar fasbien in
conton achome OF PLR.

Ralate any significanct swpocts Of the sggravaticg
rircipstancas that infloense tbs pundskment,
If dafepdsat had procheded bo trial the Court would hoyve

chakged WggTavating cirrusetences {5), (7) and powsibly [12)

0. Weks the aggraveting ¢lrcumaconggs found supportsd by the
evidence? Yes { 1 Bo { ]
11. Mitigating Circuseiances. T.C,A. §39-3-203(11¢

3. Wore wltlgating civoomatAncws in evidsnca?¥ss | JEo t )

b, If %o, what mitigating ol were in
Xes -
11) The dafandast hes Ho Gignifleant a? (BN
hisyary of prior erimlaal sctivity)
{2} %ho purdar wam commlited while the 48] [N

dafgndant was under the influence of
Axtreme menta) o axotional
alsturbance |

The victim vas a participent in the [} LI}

2
Aofendant's conduct or coosented to
tha act)

{4) The Turder was committes wader (] (N3
4 whith the

rawacnahly belifvad to provids
ooxnl o i for his d

Tha defundant was an acomplice in t) [ G}
the Burdsy committrd by ansther

person #nd the dsigndabt’'s

patticipatiog was ralatively minor;

(6] The dofsndant actad under extress 11 LI
duresy or nnder the sobataatinl
domination of antithay person;

{7) The youth oxr advancad wge of the [E3] £
Sofendant at the tine of the trlme;

(8} The cepacity of tha &e«fendanmt to L il
appracinse the wrongfulnesy of his
wm!.uat ©x to canfoTa hia conduat
to the raquirenshte of the lav was
subgtantially iopeirad -a l . et
uf mantal dissaps or
Lotoxtostion which was 1mntu.aiem
o eatablish & defenat €0 the crime
bot which substantislly affected his
Jutigment.

PCL XL error
Extradeta
Goarator:  Ewslmg
RoETtipn: 8853

Yoz Be

I3] Gthar (edplair): L]

{c} Relacs any significant facte sbout tha mitigeting
ciTouaEtAnces that influance tha punixhment.

If bripd with a jury, wam the jury instructed to
coneidsy the cizcumstances Sndicatsd in 1i(b] asz

1L}

®mikigating cirsumatancest Yee { )} Mo U )
13, I¥ the eentanes w=a dauth, docp tha evidence show thet the
defendant kilind, ateempted To kil), oF intanded that & kiXling
‘take place or that lethel foros ba exployed? Yas { ) Bo { )
13, Was there gvideace that st the time Of the offenes the
Safendant vas under the influence of nerectics, dangercus Sroge
&r aloohol wiich actually cootributed to tha offemre?

Yes (7 B {x])

if yus, mupleim

1&. Gonsral comments of the teial judge concarning the
mpproprinteness of tho sentence {hposed in thie caze (may inolude
copaideration of sontences imposed in any aiwiler cuses the judge
hen txied): The Court ie of the opinion that the sefa; § have
Been_fonnd quilty of porder in the trstion of & r .

defengant hod confosmad to robhing the restausant ghe killing Ay
Lee by shooting her ip the nack of the head while she lsy on the floor.

The victis was exscuted, Eeo ngte.
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REPORT OF TRLAL JUDGE IN FIRST-DEGREE MiURNER CASES"

IN THE CRIMINAL CODRT DF B!
priare EHELAY cOl sF' LE D‘_

WibrolaL BISTRICT
STATE OF TENNESEER B 1 B
x ol e Ciurls
Cage Nos. B4
B384 - BT

* .

Sermente of Doarlh i

of

KONG CHUNG BOUNKAM Lits Wihaut Parals [ }
Defendant or

A% imprimormment "

A.DATA CONCERNMNG THE TRISL OF THE OFFENSE

1. Brief summary of {he facts of the homitika, inchading the means ued 1o
cause gesih:

Gr October 20. 1987, Yuer parzons Ket Dhuey, Arthur Lee tng Amy Lag
wars iiad in 6n anmed mbbery at ihe Jace Esse Realairani—a Chinoze
PplmBnl. FOuT pATSONS wors resiormbs inchuing the dofendent. Kol Chuey
and Amy Lee ment ghol In the back of the hoad. Arthur Lee wes shat oigit (B)
timey inciudivg 8 hewd pror SAX.  Bokd fewalry was inkeri—rplued st
approrimitely $200,000 retall paive.

2 Vow 4l The driendis pead?  Guity{ ) ot guity ()
3. W gt determined will of without 5 juny? Wik (X} Withaut { }

-

Separmte Offoreas;
A, Were oiher offentes tried In the same irial? Yes (X) No { )
b. #f yes, Kt thosa offentes, dispouiion, and purdshment:

Robbory with 8 Deacly Wivegon - 25 yra. Concirrendy, bif conkotufive
BO1444

5. Uid you a6 hirleemh jurer® find tha! the defendam wes gulty beyond a
reasonatrn doutd?

Yes {4} No{ }
6. Iid the defendant walve jury detemmination of punishment?
Yea( ] NoxX)

| A seperiic veport must be suberisted Sor rach defondan) eonviced under YO A §39-
13201, imespeive of the senuemce recehwed.

(14) Cthed a0
Rolate any signzan aspecs of e epgrawv: choumetance{s) tha
Indlusnca (he punishment: iy !

©. Wea the Apgravaiing Cirmsrataness folmd supportad by tha dnidence?
Yea| ] Nei)
9. Mitgatng Clreumstancas, TC.A § 35-15-2044)r L)
£ Ware miipaing arowratinces raiwed by the evidance? Yes| ) Mof )
b. 1 w0, what mitgetn eircumaiances wert rised by the eyidenss?

A
Yuq

Bo
m Nunniﬁumpﬂwnﬁmhnlhlsmy {} [§]

mental or emvtional dieturbance: i) i1
(s) Periv-beﬁun or consent by vicim %] {)
4)  Delef Bt canduct justiied 4 ()
{5)  Minor scoamiplica {r {1
{8} Extrame dureas of substantial domination {} i}
7} Youthasvancsd age of defandent i) i1
(8] Mental disease ot dafec o2 Infoxtcation @) 3]
{51 Other* jaxpiainy)

¢. Rolrie sy significant facts sbout the niligalng erourmiences Har
infivence the punlehiment,

LT

4. i tnad with & ury, was Lhe jory Inalririad ragandihg all i croumstonoss.
indicaried In &%) 55 mipRting circurmiEnces? Yes( ) No{ )
LI

{f ra, list which circumeiances ware nol incuded 32 mitigating
chreurriances and expialn why aiith Craumalancey wer omiled )

10, i the aontencs wat dosth. dops te avidenca show Ihat the defendnnd kiled,
stlemnpled to Kl or tended thal & killng take plece or thal lethai force be
erployed? WA

¥es{) No{)
11, Wak there eyidence hi st the lime of the offeraa the detendant was undar
4he infumnce of narcoliss, dregs ar wh nlly
10 the ofense?
Yex () Re{X)

¥yt emce, ppraing et that v
qmmhmmhwnhumwwwmummuwmmum
W s o s erested

* i the apact jooviden, i B a1 Danitcurony i gating fectort rdsed by e avidence,

7. . Did the Giaie e ¢ notico of inten] t soek tht desth panaily?
Yes( } Nopg
1. Did e Statn Blo 2 notice of Inderst o eesk ¥ misonment wihoxt
parole?

Yea { ) No (%)

. Die the State wiihdrant s ngliee &f ndant I peok the Ceath panalty sither
Termaly of infommelty?

Yeal } Mol }

o. Wharl seninhce W) rgvaed?
Dieath { ) (% Without Parola { ) (e impriaonment ()

&, if g imprisonment, was H impoeed 85 2 esuk of 2 bung Jury?
Yesi ) Ho(X)

Agaravating Ciroumalahess, T.CA, § 39-13-204{]): WA

. Wars siaiudory aggiavating circumstances found? Yez { JMe{ )

»

b, Whith of the foliowing statuiony sggreveting cirimelnness were structad
and which ware found?

{Hote: Pledas note the varion of the sbetuiory agoreveding circumstancs
irsTwcted in lhe blenks provided when appiicatie, Le., Te 1908 veialon or
the 1985 varsion}

ketudad  Fpund
(1) Age ofthe victim ] 1
@)  Prioi cohvictons (9] )

{3} Rlak of demth to others 1) 0

4] Wurder for remuneration 1] )
{5} Meiwois, srogious, o Give) {1 (]
{6 To wvoid amrast or proderution ) )
) Commited & canjunction wih snathet ek i) 1)
@ Comnited whic in custocy 1 ()
@ Viclim wes mombel of iaw enforcamshl, elz. f) (]
(101 Miglm was @ judge, dElficl aftomey, ete. i) 1)
{11 Vickmwas edacied ofical e () i)
§17)  Wmas murdat L] {1
{13)  Wutation of te body [ )
Hytis, explain:

12. Gonare! of the wisl judge the nersnee Impared In
thia coase (e.5.. whelher e irrenGe is constten with hose Impowed th simitar
cusow the Jucpn hae tied, wie.):

Life wthout pans wed e cawh penally were ot spedasble. The
defancam wat extrocsied from Ganata on an poreemess thet Me Steie woulkd
ot prek the deain penedly. Due To the ferty of Bily srime e Gatnden coul
Hive mekid B ceath penelly. In i prior tdal, the doflencisnt Hock Van Tran
raowved P deall: panally. A coouRendast, Hung Van Chung mceived s on
Yuee puilly plaas,

3. Bried brpemsron of the trial Juige B2 1o eonduct andiy afect of detendant ot
rint aad semncing:

The dodendant, 8 unhen. Ll vlrylﬂ-nlfve wmmww
pe-trie), tria and past irial

inlerpre tendlopad Jreviaior don R heddl!ndhnla mﬂﬁyw mrumd
toge’ terms.



£, DATA CONCERNING DEFENDANT!

1. Neme:Bpuanam . Kong . Ghupg
i firet ke
2 Bith Date: _Bied_
mesduyfrear
5 Sex_Maw_
4, Morite! Status: Newer Mared Y .
Mamed
Divotcad
Spiuse Dec'd

. Rece Anfan{iactyn!
B Children: Number _ 0
Ages:

Onhe: Depemianis.

7. Perenty Father -WwinD? Yes( ) No (K}
Mather - Ining? Yas (X) No{ )

8. Eqycalion: Highwsl Grade ot Levsl Cormplelad: 8th grade - Bih grads
0. Intefigence Level  Low (3 kejow 70} R

Mediuro (20 70 o 1081
Higt: (10 above 10D;
Uninown

10. & Was the lesue of defendantls menlal eetardation wnder T.CA. § 38-13.200
rapad?l Yas { ) Mo QO

. if 0, did the court fred that Uve defendant war mantady retaied #s
defired iv T.C.A § 38-15-203{817 Yes () Me{ )

e

.

aViesa igor
Yes () Mo( )
b. flyee, % N Gty o £ lion andfor
Teghoses eveaked by such evaietion,
12 Prior Work Recond of Deferdant:
Type of Job Pay Daivs Held Rowson fr Temrinaton
u
Eoamelfa. 2 . POupAUE] . uremicrime
L)
Pamuigborer | qobB-Af0d Coeals . .

<

d

* Defenss courcee! may emit any informotan thi mey, I duclooed, inpoir the tatzris
of the client

L. DATACONCERNING VICTIM. CO-DEFENDANTE, AND
BLCOMPUCES

1. Ageof violima:  Arrur Lse- 24
Ay Lee - 24
Kaif Ghusy - 74
2. Rirce of victims: AL e Shinees dercaits
5. ek of victvrs: 1 - blale & 2- femain

4. Dascribe he faltonehip hebwesn the Selandant and the vidim {a.g., famity
memter, employer, fiend, sty

Nore

5. Was the victim a reaidor of the communiyy where the hamdcide eocumed?
Yoz () No(X)
& W the vichm beid hostage during the crime?
. Yas « Lasa than one (1) hour
—_ Yes - Mors than gne {1) hoar
_X_No

Hyes, ghe cetals:
T. . Dascrbe the physical barm arcior injuries mfleled £ te victm:

o/ Chuay and Amy Lee were shal b ha bock of the hesd by comntect
gunehoty. ArtyrLas was shol aighf fives of wioeh s0me were comatd
Qunstras.

b. i the viclim was iotlured, state the rodture of e forture:
& Co-Defandams:
B, Were here sy co-detendants it the ital? Yes { § Ne 0f)
b 1f yen, what comection End semance were Ihposed on o co-defondants?
&, Hature of the ro-de ancania’ ol in Gifenee:

d. Any lurther colwmen comerning co-tsfendents:

8. Oiher Actomphoes:

8. Yam keta any peredis not tisd ke Co-tefendnik who thy evidance
showed participated in the commixsion of the cifonse wlh the defancant?

e () Nof )

b. ¥ ves, siate the natire of their paricipstion, whettwr sy criminal changes
have been Med ageins! Sich persons g8 3 tesull of thesr participetion and the
dispoafiion of aueh chamgee, it knows:

Thare weve Mree athey incvi e robiary e ddifting
OF three wictima B tha Jocs Ensl Restegrand In Mimplti. Tenazses, on
October 28, 1987, On Nowsmbar 17, 1889, Mo co-defancan! Duc Ftous
S, antored three plaas of gty fo minder socond degree ard foor

%3, Delendants Wilary Hisl

LY
4 0. Poes the defsndec have & fecont of phior comvithians?
oo (O Ne ()
B, Hyex, ¥l the offersen, the dates of the offanses and {he samences
posed!

ONenee Tarle. Bemance
4 By AfDougs BT _&£0 fing
2 Possemalopoflioor . SUHY . i%6fine
3. _Sheplis BET 380 fing
.
5.
[}

15. as the detendint 2 resident of the community whane T hamicide
7
et [ ) Nofx)
16 physics! or reental o7 didablifies of defendant-

17, Cthar sion¥ica deta abowt the defandani:
Bap #12

D_REERESENZATION OF DEFENDANT

How rmmny stiomeys teprrserded defendant?
{if sncre than ana courmel setved, Enswer the followinn quesicna a2 b each
coanea! ard sBach s sopy for eech s Bie nepori |

2. Nema of counsel  Charles Roney
3. Do colnzs! etred:!
4. How was countel secured: A, Relained by defandan! )
X Dy cnn L]
. Public defonder (]
£, feouneel wes Appoinmes by COuT, was ft becaups:
A. Deterdam wes wnabie 15 affom counsel? 1)
B. Defernduni refuned to secwe coAmmae(] {)
€. Oiher {exolain)

s ()
B 5w {)
C averi0 (X}

o

MHow miany yezrs has counse] praciesd bnw?

~

What s the natira of counsel’s prechca? AL Lostly ol q{
8. Ganeri {
€. Waatly criminal [e1)

Did counen) servi throughaud the tis? Ya (3 No{ )

8. nai. ewplain in detai,
10, Other sigrificant detn abocn defenat rephesentation.



E._GENERAL CONSIDERATIONS

9. What pateriags o the popilation of the eounty schére the (al was held s
he same tRes a2 the deferdani?

. Under 10% [+
b, 1% o 25% {3
c. 5% to 0% &)
¢, 50% to TH% t)
& 73N Lol {)
1 Over BO% &)

2. wem mamders of dofendants tace feprastnied on tha juy?
Yas{ } NofX)
How rany af o worn jurois?

3 a Wea o change of venus requested? Yes [ ) Ho (X)
b. 1 yes, was H pranted? Yo ( ) Moy}

Reuscns for chongs i prantes:

E.CHEONOLOGY OF CASE

Dmicofofforse 207207
. Dmte ofemest,  {8%4-Gapade
Cate ridl began | 1012088
4. Mummn& ikl

Drate post-trind melions ruled on _ 2088
5. Date irfot Judge's rapont cameisted _JOORE
*7. Cale raceived by Supreme Cour

Moo

|

w

w

i

5. Dete ventbnce reviaw comp
“9, Tola) slepsed daye
40 Other
“To bé campieled by Suprme Taun.

This raport was submitted 0 the Gefondant's counsel 06 b he aktrmay ol
the klate For such somments gs eilher demined to make concerning is factuef

posuTBLY
DA Dyisnes Gounse!
1. Commar iu altached x :’Kj

2. Had o cxmmants [8]
() (]

3. Hus not reapomed

B TRE CRIMINAL. COURT OF TENNESELE "
FOR TEE WTH JUDICIAL DISTRICT AT MEMFELS
evVISION _IT
STATE OF TENNESSEE
Bh-tuRs 4,5
YS.NO:(5) __9%- N3 Y 6,7, 8 CHARGE() __Putsl % oy
Rewpws Moy
r.e, ﬁmmq-u\
DEFENDANT —
- (Yo CHUNG BOLWNAm)

QRDER OVERRULING MOTIGN FOR NTW TRTAL

“This Caume earte 09 o be hewrtl or wpon 3 writtn MOTION FOR NTW TRIAL Rlwd
By the Deferrdarm and upon the statements of counst! fr the Pefensiat 5 1he Sie of
‘Tememsee, Which Motion wi seassmases ieving been oard sl Bally comeidered by the Court,
The Motion for Mew Trial it heroby OYERRULED, and the Cuurt 2dopts the verdics of the Jury

in b wbave cauld,

meT L RDERND, A AND DECREED that the jucgment
berstofore immposed in the sbove caise o8 the &l duy of _Jledbedtfiey— 1§ U4
e jaB~ “mAAcH

Enterad b &d-ycr ﬂ"gx (4‘.'__._‘".&_-

3 TRUE EOPY ATTEST
7

DATE 2’;

T
AME - i
RIS DUERK Juilge
cRIMmAL | ,{Y

1 hermby cenfy thal | have completed this rapor to 1 beal of mmy abilty and
mples.

1hint the informatan herbin le ucaxete and i .

Dal

:’.64/(; ‘ L7 coqnd

Fudae, G “of Ewlby Gowrrly
zthuﬂdumm.mb[’“‘
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REFORT OF TRIAL JUDGE
IN FIRST DEGREE MURDER CASES'

N THE CIRCUIT COURT FOR GH ES COf

STATE OF TENNESSEE
Case No. 14861
V.
Sentepen of Death {3
ar
WILLIAM ANGEL, defendant Life Without Parole (X))
£1 covats [ LWOR as v pach)

1. = Seatny of Case: Origina! Trisd { X ) Retrini/Resentencing { }
Y Belel sunssssry of the facts of e homicide, incloding She means uyed to
nudndmﬂmnfqm

2 How ¢id the defeadant plead? Guihy (X)) Mo Quiby ()

3 W gullt dctermined with or withent o jery?
Wht () Withow (X}

14 sepacsts repon rae be wabaittod fir raeh defead d undts TCA § WL 13-
202 irvespective of the sesvence received. This inelurics defondaris who bree plosded puilty 10

fimt-degree murder.

4)  Missdes our remametation [ (]

{5) Hm-mkunmuuﬁ(inmeshnj (X} 1x)
3 1o i thrve victimr

{6 Yo rvoid mrew or prosscution () )

M Committed In cegunction with

(0 Comenitied while In eomady (] {3}
) Yiim we pmember of law

enforcensent, et
{16y Wﬂim W  judgr, dintric( amnraey,

)
1n Vmwdnnaiﬂﬁull,u (2 )
{1 hmﬂ‘ﬁﬂwﬂeﬂ) (X

{13} Woasibation of the body (
(14} EMderly o particadardy valnerable victio {

hhcwu@iﬁmmk nmn: wdmmmme(s}ﬂm nﬂhmme
punizhmn oz

e
[

[ Were the vating,
ovidmoe? Y {X ) Mo { )

16, Mitigating Clroumrtances, T.C.A. § 35-13-20K)
5 hm:mnbmm by
Yoi () Mo (X)(¥ot Applicabls

cirenpanets foond Bupponed by te

ot A
d um-rimm.vmme introceed segarding all the

Wlnﬂmﬂhl%jnmw
Yes (j Np (XJ Anpiical o p

1. liche mateace was death, dins the rvidence show thal the defendmnt kidled,
atzerpgreed W Kill, or Sntended that 3 killing ke place o that Jothal farce be
employed?  Yes { §No ) Mot Appiicedle—sio deiith smenee),

Offtnses.
Were other offsoses tried In the seme tial? Yes {X ) No{ }
Ifyu,lmthvseuﬂuns,ﬁm punithment:

i T yons s “thirteesath furoc” Bnd tire dcleadant was guiby beyand &
nimacmabbe doube? Yes { ) Mo (X )(0de il  Defandent yied guilry)

7. a

b,

i the & valve Jary d " i — "
Yo (X) Yo ()

1R o ity gen}

Didd the Stute file 2 woics 0f Intent o soek the desih pemlty?

Yes (X) No ()
mhmﬁkamﬁmusﬂﬁhnpdmmmmm
paric? Yes (X} Ne ()

Didt the State withutmw ity aotice of intent o woek the deith penalty
elther formefly or infenally? Yer (X3 No { ) (wDopnies)
‘Who sentenced defendam? Fudge (X ) hay{ Jidelo oiend
What senteance wax imposed? Death {) Life Without Pamie [X)

11 tife foprisonment, wes it impased #s # septt of 3 bong fuey?
Yes () Mo (X [Nejury wisdefeodont pled suiliyt

8 Wiasvicrm fmpert evidente introduced mal? Yes{ ) Mo X) (Mo, trinifdefepdsrt
sipd gy}

b J\gpmw Circumupmets, T.C.A, § 39-13-2000r

b.

]

@
(&)

A

Ealalindd

a8

bl o

0.

Were statntory cheamstances fund? Yes (X)) No{ )
Which of the following miatutary aggrevating circumsiatoes werc
mstracted and which wer fourd? (Flease pote the vepsion of the
matmory sggraveiing circurasiance instrocted in the Sisaks provided
whien applicuble, Le,, the 1289 vomion or the 1993 wershon.}

Yondh of e wistm (1989 vardion} (X} (X}
ur fo vicila Anthory Thorsion anly

Priot aontvictions ) ]
Rivk of death o oty (4} i)

Wi thwere oty evidenco that o the time of e offtome the defendant wes onder e
llutee of narcotios, daageroms drags or alooho! which wchuaily
mnﬂmadmhm‘? Yu () Mo {}

1he: trial jad senience imposed in
mm(m,mmsmummmmmmn
wihrwmmﬂehmud.m) s i b

dehw,ﬁnﬂpuhmﬁnnﬂw-ﬁ:ﬁm
a1 triad ind semiencing: e

Sex ke
Marjnl atatis Mewn Memied (X)
Married )
Divoroed [
Spouse Dec'd  ( }
Race whily
Children: Number: pos.
Other dependeats: yope
Perents: Fdhuhvms’!Yes(XJNn()
Mothes - Living? Y& (X) Yo ()
Beooxtion: Highrst Grade or Level Completod:
lmllrmcckvﬂ. Low@Qwelow?) _
ModIQO 00y X
High (¥} sbove 100}
Not Towrwn

2. Wt fle e of defrodent’s mental retardation under T.C.A.

*Defensc tremsel ooy amif sy tafonmalion thal mey, if disclose, irpeiy e futecas of
e clieat.



i

6o kil s i incid
Earerds: Father - Living? Yer (X ) No { )

Ed

63513203 miged? Yes ( }Ne (X} butexnmived

b, Y50, did the court find that the defimdans was mentally retarded as Minther - Living? Yas {X ) Mo ()
mmrmm-w—ﬂos(m Yu ( ) Nc {} 7. Edueation: Highes Grede or Eevel Covapleted | ugioures
1L & Was npeychd 4? L Employmeat i of offense Cramer, Vicwry Gyze, Pulaskl, TN
Yes (X} Me () 9. Criminel recond
b 1fyes, mEnnarize putioent prychisir b | infe 10.  Deacribe the rhationsh) betmﬂ\e’ and the victin (¢.g.,

nﬁmﬁwmwmm mmm&mm

mmmmmm

13, Wirthe victio & resider of the cotrmunity whe the Shomicide ocoured?
Yo (X3 Mo ()

12, Wasthe victim bedd hosoags during the crimp?
X __ Yes - Leas then ane (1) kour

Yt « hore than our (1) owr

12. Bmmmdwﬂmwmdmmmgfhmwﬂ
Job, pay, dates job beld st reason for terminmfion: -
13, Defprdmt’s Miliary Hisiory, mﬁuwﬂm WA
14, & Does the deferulsot have nrecond of prioe convictions? [+
Yes () Mo (X)
b. lrmmmmuamnrwammmmw WA
where the

35, 'Wasthe defosdant & rexident of the 1y doid d? Yo
X) Mo ()
16 Nowewondy physical of mesdai sh st disxbitities of dedind:
1 Age of victitn § 2. Bex Mals
3 Race of victle: Wit 4. Marinl fine:  Never Mamed (X )
5. Children:  Mwmber Npee Maried (@]

fepentietis Mone
6 Parnis: Fatber-Living? Yes (K} No £ )
Maibes - Living? Yoo ( ) No (X }{diied tn this incident)
Completed 3" _

Yu-[mﬁunm(lihnm
Yes5 - Mo than ore {1} hour

6

Accomplices:

o Wewe thare any pursony not tried i co-defondpns who the evidence
showed partieipated in the conunission of the pffanae with the
defestat? Yes ()} Ne (X))

b fyes, sue the ninre of thelr participation, whetber sny criminsl

JERROD THORNTQN tharges have bees: Tiled agrinst such peesons as # revoli of thejr

participation and s diaposition of such changes, if known: NA

e Didhe evepmplicc(s) testify a1 the defendant's wial 7 Yex( JNo{ ) NiA

i Age of victhm, I 2, Be:Mpke
3. Race of vietim: Wiite 4. Mori) Stors:  Never Mardrd {X)
5. Cloldres: Moo Nome Magied () . REFRESENTATION OF THE DEFENDANT
Apm Divorotd {3
Diber Gependents Spowse Dec'd ( ) 1. Eow many d dafi
6. Paegu: Futher - Living? Yet (X} No () (lfmtmmauemmm“mth:mm@mmutum eounatt
Mother - Living? Yes ( ) No ¢ X} dhillodd 0 $his bpcident) and sttenh » copy for ¢ach W s report)
7. Bdwation: Highest Grude o Level Completed __1]* grady 2. Nome ofoounsel:
. Ermpleymant at tow of efferse: bigh seboo! shuden i s
9. Crimbmlyecord _ Noge -
10 M&ummmmmmwah 3,
fumity meznber, wnployer, fiend. 1) Adtene LN
il Wood
1. Wasthe victim a rosident of the comenmity where the homicide occorred?
Yer (X} Mo () H
12 Wasthe victim beld boatage during the crime? 5 1f counse! was appointed by court, vas H btsase:
X Yea - Less than one {1} hous B Defendant onable to afford counset (X))
Yu-Mm!hmme(l)hvm b Defendwat refised to weeure totmsel )

%
E

13 [ H ) {) {)
2 ¥leth L ) L Swip (@ (Y (3
vigtimy o Cverld .41 (X) (X}

b, Wumgvmwd,mhmntwm Xss The vittins oo T Whal ks the nature of counsel's poactice?
Ve il they sea il breiing. L Mostiychil 1] ) [
14 4 k. Geaeral () ) )
Wee thereaty codefendants intheninl? Yma (X3 Mo () [ Mastly eticingd ) X

[2.4)
wm.unwmmm'a Yﬂ (XJ No )
LOW d thronehom sl

n
b lrmwbnmmmmdmmmcadonmuﬂ QQ:
b ;. : Ifnot,mhmlndmll

S




E. GENERAL COMSIDERATIONS

1 Mmp:mmdhppﬂumofhemmiyﬁmwﬂdhhnywmwmﬂum
mennenth:dsfenﬂw i piisabip—Ho T gailty
2 ot
No trial, %5

Fums?
3 om Wosn change of waue requested? Yes  { )
b. Hyes vmairgramedi¥or () Mo ()

F. CHRONGLOGY OF CASE

Elspaed
1232009

Daieofsmeet: 167222009 0
Diate Defendam pled guilty: 151/241) 456
Date sememe imposed:  1/31/2011 466
Dz posd-trial motions nded on: N/A

Dt trial judge’s repost ooopleted: 3710731 304
7. bmdmwﬂhyswmm
*1. Date serdeges teview compl
%5, Total cispsed days

1. Other

*To be conspleied by Suprmpe Court

Thig zepony was wadwmiftied (o the defendant’s counsel and 1o tbe shoroey for the Soue for yuch
corpnents i efther dzxired to make conseming ity Butund sOURCY. .

ESEE SCYYEN

5+ D Connael
1. Comymests we yttashed (] ()
2 Hadno comments [ )
3 Has m responded [ 1= wr
1 herekry cectify that 1 have completed this report 1o the besz of ry stglity snd thet the
iﬂommmummdmmhmﬁ
3118/t el t; /;
Tt Robent L, Jones, Judge
Clrensit Coun for Giles C
2208 Judicial District

9

5. Dl yousa *tirteeath juror* find the defendant was guihy beyund u
ronaomable o Yes ( ) Mo (X

6. Didtht Sefendant waive jury determination of ponish 7
Ye: (X} Mo () D to guilty plegy

1 & Did the Side file 4 notice of inten 1o svek the desth paraly?

yes {X) Mo ()

b Didm:smﬁkamuefwwuukh&mwmmmm
poee? Yes (X) Mo { )

t.  Didthe Sute withdraw it notles of intenr 10 seek the desih: peoshy
ither formally or Informally? Yes {X) No { }upon plead

0. Wi sennced defoodant? Jodge (X ) Tuty { ) {sutto plea)

€. What serienct v imposed? Death () U&WPIUI: (X)

£ I e Snprisosment, wis mwuduamd:efﬂmuw
Yes () No (X} utyirsletbndant plnd mvilte)

5 Wi victim mypect evidooce introduced st wil)? Yas { 3 No{X) (o Bialifefepdont
whed guilty}

g Ammngﬂi!m TLCA§39-13-204()
Wemmrmwﬂugchmmmﬁmm Yer (X ) Nn()

b. Which of the following siattory aggravating o
Mnﬂwﬁamwmmmmnmlmnrm
statwiory sggmvating ciromstance instrontad in the blaoks provided

»ivom applicabls, Le., the 1989 version o the 1995 vession.)

nod lnuotice  Found (ty Cout)
{1} Youth of G viction {1949 versian) {X) (X
s Io Weim Anshoay Thornion anly
@  Prior coovistkew 8] i)
(3)  Risk of death o others i) (]
) Munder for nemusention () 1)
Reinous, strocions, of anet] {1989 wersion) x) (X

)
s 40 @il fhree victims

REPORT OF TRIAL JUDGE
IN FIRST DEGREE MURDER CASES'

IN THE CIRCUIT COURT FOR GILES COUNTY

STATE OF TENNESSEE
Case Na. 14860

V.
Sentrnce of Death (]

or

MATTHEW WOOD, defendant Life Without Parcle {X)
(3 oonts. / LWOF as e each) -
{Copgentive. Semtences}

or
Life Imprisonment( )

e SumsofCase: Originel Trisl {X) 0}
H. Mwﬂ&%ﬂhmhmﬂhhmww

2, Howdid de defaadan plead? Chily (X} WetGuiy ()

3 Was guit deveemised with or witbow a juy?
With l) Withowe (X))

Wu:oﬁn-aﬂ'nmlmdmlhmuﬂ? Yo {X) Mag )
b. If you, list thoet: o Fenses, & ot p

‘Amwmmhmbnnmdhmhdﬁudmmmud mder T.CA, § 3%-13-

202 “This inchudes defondents who have pleaded golky o
hn-dq;rwmmiu-
1
{6)  Toavold armest or prosesision . 2 (8]
7y Comumitediin conjunction with
anoiber fedony (1995 vertion) (X) (X}
As to il thre victims
{8} Commitied while in custody ) )
Vietm w3 membez of lew
enfoecesaent, ete. ) (}
(107 Vietim vens » judge, disriet attorazy,
[ (} (@]
{11 Victa was sheowed officil, ¢ic. ) {)
{12)  Mpsmneder (1929 version) (X} (X}
az fo all thewe viotiow
03} Muadlstion of the body () (&
(4 Ekdsrty or particulsgly vudnermble virim (3 ()
Relss: e scpocts of the st mllvence (e
G \Vmﬂnlgr- Eoand sapy by e

WYH(X)ND‘)

10. Mmamummtc..\.izﬂz-m&)
‘Wew fhe pottigain Adeee?
Yer { ) Mo {X)HNw Aosplioshl

palhoe)
. 3 Ifnvdmwﬁmnsummmmmwﬁnwﬂmaﬂ

virmatances i
Yo () No (X)

1fao, list which circemstances were pot inoluded &1 mitigatiog
hmmmdm!nnwymmmmm

11, M ibe sestmcr was desth, doea (o evidance show Gud the defesdant killed,
mdwﬂ!,amﬂodﬂlluhﬂhqhbﬂmmhlkﬂﬂhwh
empoped!  ¥es ( }No () (Mot Applical

12, ‘Waa theme ay evidenor thel st e tme of (he offess: the deteadont was under the

influence of aarcotics, Saugerows drags or slenho] witich sctually
comtribule] o the offerse? Yes () Mo { )




13,

1

2

3. :

4. Morital satus: Nevor Mamied (X)
Mnried [
Divarced )
SpouxDecd  { )

] Hoee: whis

& Ohlideen: Number; poe
dependemts: Sope

7 Parcts: Father -Living? Yeu () Ne (X))

Mother - Ll"w?‘(ss(x) Ko()

0. & Wasthe lame of defendants mense] betmdstion under TCA.
§35%15.203 mized? Yes { JNo [ X}
b oo, did the courd fndd that the defondant wes meonlly roarded ay
Acfincd in TOA 3813203077 Yes () MNe ()

Defense counsel muy amit any informasion that may, if digcdosed, impeir the interens of
e cllent.

10. Damhﬂ\erdmhpmhdmuniu m:lm(:.a.,
fumily member, empleyer, Memd, ek M, Thon
2t Co-Dcjindnnts Ange] and Wood

whete the id 9

. W B victim & woident of the
Yo (X)W ()

12, Wit the victim boki hostige during the erfmc?
X Yes - Loty then one: (1) bour

::-Mu:hnmﬂ)hm

£
o
£

\ Nons:

9. muhm-umwwummmm(q.
ﬁzm}ymbﬂ unpieyu.m m)

Wuﬂzmwm.nﬁdmofu

Yo (X} R0

12, Was the vigtim held hosmge during ihe crima?
——

Yea - Lets then onc (1} bowr
Y3 - Mote then poe {13 kour
Ne

1L Was s prychistic or pychologion) uation perfirmed

Yo (X) Wo ()
b. ¥ yes, ammuarize pertinect prychistric.or psychological inforamatisn
mdfm-dmmmwaledbywd;nﬂmﬂm : i

1 mwﬁﬁmym insluding type of discharge: 1A
14, & Dues thededendant havs a record of pricr convictiom?
Ya () No {X)
b Wyes, i the affenses, the dines of B offenses and the sentenen imposed: EA
15, wauxmm.mwmwmmmmw
(X} )
physicd

L
2 S
3
4.

TFother - Livia? Yo (X) No {)
Motber - Liviog? Yo (X) No{ )
Eduction: Higheet Grade or Leva] Completed;

) 3 Employmen a time of offins

13 Cricginal sesoed: _Nope

bl

f
4
¥

Yes - Lean then ane {1) howe
Yes - Mare than one (13 bowr

- Wnﬂ»mmﬁ\em
com:
» Were these any co-defondants in the tria?  Yes( X))  No{ )

2




15,

k. Hmmmﬁmmmmdmﬂw" Mlum_ﬂmﬁ.a...

Acoompireos:
[N WmMmmmmdnwmmm:hemdm
0 the commuinsion of the offense with the
mm Yo () Mo (X))

"5 Myes, ctue the manwe of theis prsicipation, wheder any erimial

P keves: HZA
<. Did the accomplive(s) testifyy st the defendant's wis] 7 Yes{ INo( YNA
D. REFRESENTATION OF THE DEFENDANT

How many sifoemeys roprrenied defrdant? 3

{If raore fhmn one coured serverd, anywer the following guesims &3 W each  eounsc)
sod smach & copy for each &0 ihds sepoet )}

Nume of coanei:

1F coutsel vers ppypoinped by tourl, wee it bocwase: 1A, (retalned pownseD

v Defendst wsble o afford consel { )

. Defenzhunt refisad to moae counsel | )

< Orbrer {epilai

Hiotw many years hat counsel practiond lsw?
Mo avsey My MpChoky Ht.ﬁnﬂm

L twl ()

)]

b Swit Y [ ( )
& Owsit (23] {x} LS
Whal it the panee of bourosl’s prectice?
- WMostly civil () (1} {1}
B Genersl {) ) {3}

3

. Da. Defense Cowrre!

L Cownenis sre sitached () {1}
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bomments sy cither deabd o ke conceming B Tictual soaxrscy.
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REPORT OF TRIAL JUDGE
IN FIRST DEGREE MURDER CASES

IN THE CRIMINAL COURT OF HAMILTON COUNTY

STATE OF TENNESSEE
Case No.240690)
¥.
Bentenee of Deeth (3
or
PETER BILLINGTON Life Without Parole X
(Defendant)

La
b,

ar
Life Imprisoniment ()
A. DATA CONCERNING THE TRIAL OF THE OFFENSE

Status of Case: Original Triel (X} Retrial/Resentencing { )
Brief summary of the fucts of the homicide, including the means used to
cause doam a.nd scene of c.-.-une

How did the defendant plead? Guilyy (X) NotGuilly ()

Was guilt determined with o7 without a ury? With ¢ ) Without (XD
Separate Offenses:

a.  Were other offomses iried in the same trial? Yes () No ( )
b. J.fyes hst ﬂmse Dﬁ'cnscs, d:sposman.. nnd pumshmcm

’rd Lo a

D1d you as mmmh Jurm * find th: de&ndent was guilly beyond 8
reasonable doubi? Yes ( ) No ( ) N/A-PLEA
Did the defendant waive fury defermination of punishment?
Yes Xy Ne ()

Did the $rate file a notice of intent to seek the death penalty?

Yes (X} No ()
b.  Did the State file a notice of intent to seek life jrprisonment without

parale? Yes (X) Na ()

e.  Were the aggraveting circumstances found supporied by the
evidence? Yes ( ) No ( )N/&~PLEA
qugatmg Circumstences, T.C A, § 39-13.204(); N/A~ PLEA

‘Were the mitigating eircumstances raised by the evidence?

Yes () Na () NJA-PLEA
b.  If so, what mtigating circurnstances were tmised by the evidence?

Yes No

{1)  Noslgnificant prior criminal history 1
€2)  Extrone memal of smotional distwbance
3}  Panicipetion or consent by victim
{4)  Belicf tha! conduct justified
(5)  Minor accomplice
@ E dharess of substantiz!
{7)  Youlhiedvancod age of defendant
®)  Meatal disease or defed or intoxicagon
{9}  Oibe (explsin):

P s o
e At e e e
o o i, e
b A S e e S e

(¢) Relate eny significant facts about the mifigating citeumatances that
infrusnce the punishment. NfA- PLEA

(d) Iftried with a jury, was the jury instructed reganding el the
circnmstances indicated in 10(b} se mitigating circumstences?
Yes ( ) No { )N/A-PLEA
Ifno, st which cirsumstances were £ot incinded 28 mitigating
circumstances and explain why such cireumstances were omitted:

If the sentence was death, does the evidence show that the defendent kilied,

atternpted] fo kill, or intended that & killing take place or that lethal foree be
employed? Yes { ) No ( }N/A-PLEA

oo

Was victim impedt evidence introduced at trial? Yes () Mo ( )N/A— PLEA
Aggravann,g Circumstances, T.C.A § 39-£3-2040) N/A- PLEA

Were statutory aggravating circumstances found? Yes( } No ( )

N/A-PLEA
b, Whieh of the following statutory apgravating circumatances were

ingtructed and which were found? (Please note the version of the

statutory aggravating circumstance instructed in the blanks provided

when applicable, i.., the 1989 version or the 1995 version.)

N/A-PLEA Instructed Found
{13 Youlh of the victim i} ()
()  Pricrconvietions (3 {)
(3)  Risk of death io others () {1}
4)  Murder for remuncration {) ')
(5)  Heinous, atronisus, o cruel ) [
{6)  To svoid arrest ar prosecution, (] ()
(7)  Corumitted Ln conjanetion with

anotberfedony . [ [
{8)  Committed whil€ in custody {) )
(9)  Victizn was 2 ember of Law

fi ) () 0

10)  Victhm was a judpe, district atiarocy,

cle. ] {)
(11} Victim was elected officiel, eic. {) ]
(12)  Wap mumder ) (3}
{13} ilation. of the body. ) ()
{14) Elderly or particalariy yulnerable victim O O
(15)  Other
Relate eny significant aepeets of the aggravaling circumstance(s) thes
influence the punishment,

2

12, Was there any evidence that af the time of the offense the defendant was
under the influence of narcotics, dingerous drugs or alcohol which getually
contritniled 1o the offense? Yes ()} No ()

11 yes, explain; :

13,  General comments of the irial judge concrrmngth: senience imposed in
this case (¢.g., whether this is with those imposed in
similar cases the judge hus tried, eiw.). The sentence in this case was

14.  Brief impression of the frial ;udgc as to conduct andfnr aﬁ'ec( of defmdan!
at trial and sentencing;: The defis affes

wgre appropriale

B. DATA CONCERNING THE DEFENDANT
1. NameRilfington, Peter Dominic 2. Birth Date._5/25/77
Last,  First Middle mo/day/yest

3 Sexmale 4. Marital status: Never Married  (X)

5. Race_Caucasian Married [

6.  Children: Number_ 0 _ Divarced (@]

Ages: SpouseDec’'d ()
CGther dependents:
7.  Parents: Father - Living? Yes { ) Ne (X}
Mother - Living? Yes { } No (X)

8.  Education: Highest Grade or Level Completad: 12* gradg
9. Intelligence level: Low {IQ below 70}

Med (IQ 70 10 100)

High (1Q abave 100)

Not known
10. & Was the issue of defendant's menta! redardation under T.C.A.

e, Dig the Siate withdraw its notice of intent to seek the death penalty
either Tormally or informally? Yes (X) Ne { ) GUILTY PLEA
d.  Who sentenced defendant? Judpe (X) Fury (
6. What sentence wag imposed? Death { ) Life Wathout Parole (X)
£ Hife imprisonment, was it imposed a5 a result of 8 hung jury?
Yes ( ) No ( ) NNA-PLEA

§30-13-203 raised? Yea () Mo (30O
b. Ifso, did the court find that the defendant was mentally retanded as
defined in T.C.A. §39-13-203(a)? Yex () No ()
8. Was a psychiatric or psychologica) evaluation performed?
Yes (X) No ()



b. ! ves, summarize pertinent psychiatric or psy\:holug:cal mfommmu
end/or diagnioses revealed by such evaluation:

12 Employmentrecord of defeudant at er hegr time of offense, including if
known, type of job, pay, dates job held and resson for teymination:
T od

ﬂn;;g

13.  Defendant’s Military History, inchiding type of dischargs:

14. & Dots the defendant have a recond of prior convictiane?
Yes ()} No (X)

b. If yes, list the offenses, the dates of the offenses and the sentences

impoasd:

Offense Date

Sentence

e e

15.  Was the defendant a resident of the cammunity where the horicide

ocourred? Yes (X) No ()
16. Notewarthy physical or mental characteristies or digabilities of defendant:
_Nong

17. Other significam data about the defendant:

14. Co-defendants:

.
b.

d

Were there any co-defendants in the tial?  Yes { ) No
If yos, what conviction and sentence were imposed on them?

Mamre of co-deféndant’s role in offense:

Any furlhet comments concerning co-{efendants:

15 Othe: Accomplices:

Were there any persons no1 tricd as eo-defendants who the svidence
showed participated in the commission of the offense with the
defendent? Yes ( ) No
If yes, state the nature of their participation, Whether any ctimins!
charges have been filed ngginst such pergoms 25 & result of their
participation and the digposition of such charges, if kmown:

¢. Did the stcamplice(s) testify &f the defendant’s tria? 7 Yes ( }No{ )

1. How many aftomeys represenicd defendant?_ 4 (Original 2 withdrew early
; i
2. Nameofcounsel:lelandDavis And  JohnCavet . .

3, Date counsel secured:__8/28/03

D. REPRESENTATION OF THE DEFENDANT

4,  How was counse! sccured:

a.
b.
c.

Retained by defendant
Appointed by court
Public defender

()
(X)(both)
)

5. If counsel was appointed by court, was it becanse:

a
b.
c.

Defendant urible (o aford counsel

x)

Defendant refased to securs counss! ()

Other (explain):

C. DATA CONCERNING VICTIM, CO-DEFENDANTS, AND
ACCOMPLICES

1. Age of victims 50.48.21 2. Sex M.EF__
3. Raceofvielims Cagcasipn 4. Maritel Status: Never Mugried { X ) (X)

5.  Children: Number_ 2,20 _ Married o0 )
Ages _21/26,21/36, — Divorced (X X))
Orther dependenis Spouse Dec'd { X X )

4. Parents: 50 yr oid “Father - Living? Yes No { }Unimnown (X}

()
Mother - Living? Yes ( ) No { ) Unknown (X)
48 yrold Father - Living? Yes { } No { ) Unknown (X)
Mother - Living? Yes { )} No { ) Unknown (X)
21 yrold Father- Living? Yes { ) No (X) Unkoown ()
Mothes - Living? Yes { ) No (X) Unknown( )

7. Edneation: Highest Grade or Leve! Compieted _pgknown, nskgown,

working on masters

& Employment at time of offense _unemployed. eoge-tola compeay,
g in lavw off

9 Crimins] record _pone (ali 3)

i0.  Describe the relationship between the defmdmt nnd the victim (e.g.,
fam:ly m&mber, :mplcyct, frmnd, ste);

11, Wax the vmum a wsldent of thr. cmmm-uty whm |hc thlclﬂc occarred?
Ye: (D(a3) No ()
12.  Was the victim beld hostage during the crime?
Yes - Less then one (1) hour
‘Yes - More than one {1} hour
X(all3 No
1f yes, give derails;
13. a Des:ribe llmphysicalharm and/or injuries inflicted en the victim:

b. Was the wcnm tormred state the mture ofmemnnujhg_zj_y:gx

6. How many years hes counsel practiced law?
a  Ows (3
b S5w1Q 4]
e Oveld (Xfooth)
7. What is the narure of counsel’s practice?
a  Masllycivil{ )
b.  Generel (@]
¢ Mostly criminal  (X){both)
Did counsel perve throughoot the tial? Yes () Ne (X)

If nat, explain in detail: _Coupse] replaced origine! sttomeys after they

10, Other significant data about defwise representation:

» g

E. GENERAL CONSIDERATIONS

L. What percenlage of the population of the county fram which the jury was

sclected is the sarme race as the defendant? N/A~PLEA
8, Under 10% {)
b 10%-25% (
¢ 25%-50% ()
d 50%-75% ()
e 75%-90% ()
£ Over90% {)
2, Were bere of defendent’s race rep d on the juty? Yes { }No{ )

How many of defendant’s race were jurcrs? N/A-PLEA
3. 8  Wasachemge of venmue requested?  Yes () No (X

b, IMyes,wasicgrmied? Yes () Wo ()

Reasons for chenge, if granted:
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REFORT OF TRIAL JUDCE]
IN FIRST DEGREE MURDER CASES

IN THE CRIMINAL COURT OF HAMIETON CO

JuL -§2003

STATE OF TENNESSEE
Case No, 215403405
v.
Sentence of Death (]
or
FRANK CASTEEL Life Without Parole {13
(Defendant)

or
Life Imprisonment 0
A DATA CONCERNING THE TRIAL OF THE QFFENSE

1. 8. Status of Case: Original Trial{ ) Remrial/Rescniancing (X}
b. Brief summary of the facis of the hamicide, mc!udmg the means nsed w©
cause death and scene of crime: 3

2. How did Lhe defendam pl:ad? Gmlly { ) Not Cuilty (X)
3. Was guilt determined with ar without & jury? With (X) Without { )
4.  Separate Offenses:
a.  Were other offenses tied in the same trial? Yes (X) No ( )
b, Hyes list ﬂmu oﬁ“enses, dtsposnmn, and pumshmem.

5. Dxd you 83 “Lhzﬂocnth _iumr * find lhe defendam was gmlrybcymd a
reasonable doubt? Yes (X) No ()
6. Did the defendant waive jury determinadon of punishment?
Yes () Mo ( )NA
7. a  Did the Siate file a notice of intent 1o seek the desth penalty?
Yes { } Mo
b, Did the State fils 2 notice of intent 1o seek Jife imprisonment without
parole? Yes () No (X}

10 Mmgnlmg Civenmstences, T.C.A. § 39-13-204(3):
Were the mitigating circumstances raised by the evidence?
Yes ( } No ( INA

b, Ifso, what mitipating circumstances were raised by the ovidenceTN/A

Ves No
(1) Mo signifieant prior crinina? hislory () 0}
(1)  Extrememental or amolionsl dismsbance () {1}
{3}  Peticipstion or consent by viedm €} [ ]
{4)  Belicl that condur: justified () )
{5)  Minor accomplice (3 (]
{6)  Extreme duress or subswantiel dominmtion  { ) )
(7)  Yout/advanced age of defendant () {1}
{6)  Meotl discase or defeet or inloxication () ()
9 Othorfexplaink. o . () )

{¢) Relate any significant facts about the mitigating circumstances that

influence the pumishment. NA

(d)  If tricd with a jury, was the jury instructed regarding ail the
tircamstances indicated in 10(b) as mitigating circurnstances?
Yes ( )} Mo { )NIA
foo, list which ci were not included gs mitigating
circurnstances and explain why such circumstsnces were omitied:

{1. ifthe sentence was death, does the evidenoe show thet the defendant killed,
aticmpled 10 kill, or intended that a kiiling 1ake place or that leths! foree be
cmployed? Yes () No { JN/A

12.  Was there any cvidence that et the time of the offense the defendant wag
under the inflnence of narcetics, dangerous drugs or alcohol which actuzMy
contributed fc the offense? Yes {3} No {X)

Clark of tha Cowta
i, S

H yes, explain;

bl

03

o

1.

€. Did the State withdraw its notice of intent te seek the death penalty
cither formally or infarmally? Yes () Wo { JN/A

d. Whe sentenced defendant? Judge (X) Jury ( )

& 'What sentence was impased? Death [ ) Life Without Farole { )
Life { X}

1. If life imprisonment, was it imposed as 3 result of & hung jury?
Yes () No (X}

‘Was victim impact evidence introduced st triel? Yes( } No(X )

Aggaveting Circumstances, T.C.A, § 39-13-204(i):

a Were smtutory aggravating cincumstances found?Yes { ) No { IN/A

b.  Which of the following statutory aggraveting circumstances were
mstructed and which were found? (Please note the versian of the
statutory aggravating circuinstance instrugied in the blanks provided
when applicable, iz, the 1989 version or the 1995 version.)

Instructed Found
(1) Yoothofthevietim_____ [ ()
{2 Prior convictipns, () 13
(3)  Risk of dearh to athers, () [
(4)  Murder for remaneration () ()
{5) Heicous, sirocions, orcreel___ {3 [
€6y  To svoid arrest or prosgution, () {)
{7 Commined in conjunction with
Enetber felony, ) C}

(8)  Comminsd while in custody () (3
{9 Vietinwese mm\bu of liw

3] ()
juiv] V)l:hm WhE ajudp district aitornay,

{) {)
1138 V:eum waa eiocted official, o, ) (4]
(12)  Mas murder, () ()
(13) Mutiluien of the body, () {)
{14} Elderly or particulazly vubaerable victim

) ()
Cther [ {

Relate any significand aspects of the aggravaling cinsumstance(s) that
influence the punishment. N/A

€. ‘Were the aggravating circumstances found supporied by the
evidence? Yes () No ( }YN/A

2

General comments of the trig] judge concemning the sentence imposed in
this case (e.g., whether this is i with those fmposed in
nrmlu cases 1he Judse bas wied, ﬂn)MImmmmummm

3 ] hat 1 s
er nnpr:ssmn of thr. tnai _mdge 88 t.o conduct and{m- aﬂ‘:::l of defendant
6t triel and sentenicing

B. RATA CONCERNING THE DEFENDANT

Name_Costee), Frank . 2. Birth Datc____(3/02/1948
Last, First Middls mo/day/year
Sexmale 4. Maritl statas: Never Marded ()
Race_Caucasian Married
Children: Number _3 Divorced
Ages: 21,3433 Spouse Dec'd
Other dependents:
Parents:  Father - Living? Yes { ) No (X)
Mother - Living? Yes X) No ( )
Education: Highest Grade or Level Completed: College
Imelligence level: Low (IQ below 70)
Med.(1Q 70 1o 100)
High {IQ above 100} x
Not kmown —
a, Was the issue of defendant’s mental retardation under T.C.A.
§39-13-203 suieed? Yes { ) No (X)
b. Ifsa, did the courl find that ihe defendant was mentally retarded gs
defined in T.CA. §39-13-203(a)? Yes ( ) No { IN/A
2. Was a psychiatric or psychologics] evalustion performed?
Yes { ) No (X)
b, If yes, sunmmarize pertinemt psychiatric or peycholopical information
and/or diagnoses revealed hy such evaluation: N/A
Employment record of defendant at or near lime of offense, including if
known, type of job, pay, dates job held and reason for termination:

F\’\E
e

Defendant’s Militery History, including type of discherge: N/A




14, a. Dwoes the defendant have a recard of prior convigtians?

Yes () No (X)
b. If ycs, list the offensts, the dates of the offenses and the seniences
amposed: N2A
15, Was the defendent & resident of the ity where the homicid

cecurred? Yas (X) No ()
16. Noteworthy physical or menta! charagteristios or disabilities of defendant:

17.  Other significant data about the defendant:

C. DATA CONCERNING VICTIM, CO-DEFENDANTS, AND
ACCOMPLICES
Victim 1- Earl Bmock
1.  Apeofwvietm2d 2. Sexmale
3. Raceof vicllm caucasian 4. Marital Status:- Never Marmied 00
5. (Children: MNumber Married ()
Ages Divorced ()
Other dependents Spouse Dec'd  {(X)
6. Parents:  Father-Living? Yes (X) No ()
Mother - Living? Yes (X) Mo ()
7. Educstion: Highest Grade or Level Completed 12" prade
8, Employment a1 time of offense _Aj
8, Crimnalrecord _Nope
10.  Deacribe the relationship betwveen the defendant and the victim (e.2.,

famity member, empieyer, friend, ete,):
11,  Was the victim 4 resident of the community where the homicide occurred?
Yos (X) No ()

12, 'Was the victim held hostage during the crime?

Yes - Less then one (17 hour

Yes - More than one (1) hour
X Mo

Emplcym:n: attimeoloffense __ AicForee . .
Criméngl record_None . .

0. Destribe the relationship betwetn the defendant ahd the vietim {e.g.,

Gamily member, employer, friend, etc.):

o™

11.  Was Lhe victif a resident of the ity where the homicide occurred?

Yes (X} No ()
12.  Was the victim held hostage during the erime?
Yes - Less then one (1) bour
Yes ~ Mere than one (1) hour
X HNo
1f yea, give details:
13. a Descnbc the physical barm end/or 1 m;unes inflicted on the victim:

b.  Was the victim tortured, state the nature of the torture: _No

14, Coe-defendants:
2. Wera there eny co-defendants in the trial? Yes { Y No {X}
b, If yes, what conviction end sentence were imposed an them?

¢.  Meture of co-defendant’s rale in offense:

d.  Any further comments cancerning co-defendants;

15, Other Accomplives:

a.  Were there any persons not tried as co-defendants who the evidence

showed participated in the cormmission of the offense with the
defendant? Yes { ) No 0[O

b, Ifyes, state the namre of their participation, whether aniy criminal
charges heve been filed ageinst such persons as g reguit of their
participation 2nd the disposition of such eharges, if known: N/A

c. Did the lice(s) testify ut (he defendant’s sl 7 Yes { ) No { JN/A

T it L T

9.  Criminal record ng
10, Deseribe the rolani s between the defendant end the ﬂchm (e.g.,
family member, emplayer, friend, ec.);
11.  Was the victim 2 resident of the comirmumity where the homicide ocourred?
Yes (X} No ()
12, Was the vicrim held hostage during the crime?
Yes - Less then onte {1} hour
Yes - More tha ane {1) hour
No
1F yes, give deaails:
13. = Dﬁmbe the physical harm andior i mjuncs inflicted an the victim:
b.  Was the victitn tortured, state the nature of the tartune: No
Victlm 3- Kenneth Griffith
1.  Apeofvieim2] 2. Sexmale
3. Race of victim caucarian 4, Marital Sams: Never Married ()
5. Childrem: Number 0___ Married X)
Ages Divorced {)
Other dependents Spoase Dec’d  { )
6. Parenis:  Father- Living? Yes { ) No x)
Mother - Living? Yes (X) No { )
7. Education: Highest Grade or Level Complsted 2%erade

1]

D. REPRESENTATION OF THE DEFENDANT

1. How many attameys represented defendamt? _)__
(If mere then one counsel served, epswer the foliowing questions 25 lo each
counse) and attach & copy for each to (s report )
2. Nameol 1: John Cayett
3, Date counse] secured: Novernber 20,2001 .

4,  Howwas counse] sequred:

a.  Remmed by defindant ()
b,  Appomied by court [e.8]
¢ Public defender )

5. 1 counsel was appainted by courn, was it because:
a.  Dofendam unable to afford counse]l  (X)
b.  Defendant refused to secure counsel ()
¢ Other{explain):

6.  How meny years has counsel practiced law?
a 0wl )]
b. 5w 0 (3}
c. Overlt (X)
7. What is the neture of counsel's practice?
a. Mostly civil { }
b, General [a.8]
¢.  Mostly crimioal ()}
8. Dd counsel serve tiroughout the trisf? Yes (X) No ()
. Ifnet, explain in detd]:
10.  Other srgmﬁum datu ahoui defense rspn-.scmaunn Mﬁm




i

E. GENERAL CONRIDERATIONS

What percentage of the-population of the county from which the jury was

selected is the same race as Lhe defendant?

s, Under 10% ) N
b W%-25% ')
. 28%.50% O3
4 MRA-T75% el
e 75%- 90% ()
£ OverS0% )

(
Were members of defondant’s race represented on the jury? Yes (X) No{ )

.

Yow many of defendant’s race were jurors? 10
1. &  Wasachinge of venué requesied?  Yes (X) Mo ()

b, ifyes, wupitgramed? Yes (X)) No { )

Reasans for change, if granted:
PUBLICITY

F. CHRONOLOGY OF CASE
Elapsed Days

1.  Date of offense___7/9/88
2. Date of errest_ 4/E5/97
3. Date trial began_4/29/03 (RETRIAL)
4. Date itnposed_57/03
5. Date post-trial mations ruled on G643
6. Dare trial judge’s report completed 208703
»7.  Daled received by Supmme Cowrt
*8,  Dare senence review completed
*$.  Total elnpsed days
10.  Other,

*To be completed by Supremne Coun

This report weas submifted 10 the dafendant’s counsel 2nd to the sttorney for the
State far such comments as either deired to make concerning its facteal accuracy.

Ll ol

and that the inforsmation herein is scourate and cumplede.

-

Date

DA
Camrnents are attached {)
Had no comnents ()
Has hot responded £

1 hereby certify that I have completed this report to the best of nry ability

Judicy

of,
District,
dhmw“ﬁ' :ﬁgq
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STATE OF TERNESSEE

¥e

1.

2
3

FILED
SEP £8 20H

b 21
REPORY OF THE TRIAL rk of the Codlf¥)
IN FIRST DEGREE MURDER CASES’

TN TRE CRIMINAL COURT FOR DAYIDSON COUNTY (DIVISION IT)
Cse No. 2013-A-B66

Bemtznce of Dearh [8B]
Or
Life Wishout Parole (X)
2 cosnr
conewrrent

o Stetup of the Case;  Origim) Trin) { X )} RewialResentencing ()

b. Beief suptmury of the nols of the homicide, Inctuding the meens used to
cause death and soenc of cims:
Pusrick Swillvan, %6; ks wifs Deborsh Sulivan, 48; and thelr daaghtsr
‘Wandy Sullivan, 36, wers stabbed to desth by the defeadant at the Sallivan
family kome In West Nasiville. The twe female victims were fonnd ingkde the
fome; My. Sutlivan’s body wis fornd In & shed In the yard.

Each vietim suffeved multiple stab woutds to tis head and neck area; the
State's vintement of Teciy at the plea hearlng indiested eoch victim bad at
least 15 stab woundy. Forensic iesting indicated the wonads were consk
with coming from the sme weapon; & police search of e huoe reveated &
kitehen kutfe covered with bood sad & brokes blude; part of the blade wan
fowrnd near Batrick Sulltvan's body. The defeudant*s Blood way found
throtghout the crime seene,

Afer blx arrest, the defendaxt was fovad in possession of drap and jewehy
fros the Bnfitvan reidencs,

Howe i the defendant plead?  Quilly { X ) N Gullty { )
Was puil desermlned with or whthowt ajury?  With () Withont (X )

¥ A separie roport it be wubiated for sech daievia soficed weder T.C.A. § 39-13-207 Irespuctive of de:
cranced reosived, This iclodes difindants whe beve yhoubd gaily @ A digroe avrde.

=1

13,  Genenl comments of the tisl Judge conczming the scatence: imposed in this case
fe-g., whether this sentones lg eonsi with those imposed I kit coses the
- 3
R L CTHLH ! guli

e
s mp

YRS

o

Seperate Offenves:

[% Were gther offenses tried in the same trlal? Ya (X ) N ( )

b. M yes, list those offenses, disposition, and punishment:

Defendunt wus charged with six osunty of first degrec marder: tbrvs coumts of
premeitated murder and theee evnup felony murder (urder in
perputration of rikbery). Premeditated wurder tounts disnisged a5 part of

phea.

Tiefendant pied guilty as charged to the fefony murder counts rekated to tee
fewsate victims and was sentenced to Nfe without parole ou each count. As to
felony lerder count regarding Mr, Suliivas, defendant plad gaftiy to second
degree murder and rectived 4 60-year (agreed cutside the
range). All seatesces concuyTent to eack other but consecutive m petifisaer'a
sentence for prisr eonvistion,

DA you us “thirteenth juror™ find the defcodznt wes puilty beyond § ressomble
doubi’? Ya { )} No{ )[NA:Fia)

Did the walve jury di nation of p 7 Yaa (X} Ne{ )
Did the Stare Sle 3 notice of intent wo seek the death pomaly? Yes (X Y No ( )

. Did e Stete file a natloe of intert (o seek Hife imprisonmen

withoul parole? Yo { }No(X)

Did the State withdraw fts notics of intent to soek the deeth peaalry,

cither formally or informatiy? Yey { X Y{mapartofipica) No ( )

Who stnlenced the defendunt?  Judge (X ) hey ()

Whal sesience was fmpased? Death () LI Without Parole (X 3 U { )

1rife fnprisonsent s lmposed, was §i Impased a4 result of & hung Jury?
Yes () No (X))

Wes victim Irspast evidence introduced ot triaf? Yo { }No(X)

Agpravating Cirearnisiances, T.CA, § 38-13204(3)

Sectlon omitted: uo trial doe to e

Mitlgating Circumatances, T.C.A, § 39-13-204()
Sactlon cmitred: no trinl doe to plea

1F the entence wis Seath, dacs the evidesee show 1hal the defeadant ktled,
atiemptes 10 kilf, or intended that 8 kilting lake place or that Iethal force be
employed? Yes () No{ ) N/A: mo denth senience

'Was thers any evidence that a1 the time of the affiase the defondant was under the
influenee of narcotics, dangerows drugs, or afeohal which sctuatly contributed to
the ofTemac? Yes ( x ) No [} lAfthough

unkinawn t0 the Conry, thry was substwatia! evi of ik Aefendant’s uit of
sleohol spd powdbly controlled substences thut day.}

S W

2=

Hame: Jenlus, Loreneo Kebvin 2, Birty Dase 30 June 19713

5ot Mske 4, Marin) Siane;  Never Marricd (x }

Race: Blaek Married [

Children; Number: 3 Divorced { )
Ages: 18,13, 2 Spowse decensed ()

Pareniy: Fether—living?  Yes {x ) Ne ( }
Mothcr-—living? Y= {x YMNo ([ )
Biucatian: Highest Grade or Love! Compioted: 12
i H Low (5Q below 70)
Med. (10 70 10 100} X
High {1 wbove 100)

Not known
10,8 Was the issue of defendant’s intellectus! dissbflity under T.C.A. § 38-13-203

n

13
us

14,

paised? Ya{ YMNo{X)
1 30, did thz court find thal the Gefendamt had an intelleetus| disability at dufired

¥

In T.C.A, § 39-13-203(e)? Yea (}No( )
.B. 'Was a psychiatric or peychologicat evaluation perfeemed?  Yes { %) No { )
b. My, ize pevtinent paychiatric ar psyahalogieal information anver
dingnasts revenied by such rvalusiion:

anxiety, depression, otharwise within nommad Timits

Employment rocond of defensant o & nesr imes of offense, including (if known)
type of job, pay, dates job held end reason for wrminatinn: Usitvews

Dcfendant's inkitay slary, Inchating type of discharge:
Navy - Mabosorahle Divebarge

8. Does the defencznt have a recond of prior convicions? Yes {X ) No { )

b, [yes, list the offemses, the dates of the offenses, and the ecnlmices imposed:
Offence Diy Sttrence

1. Robbery O 713 Conv: 14§04 Sycars

1 Theft {10K to 0K OfT: ¥110; Conv: 11720712 6 yeary

3. Aggrevaied Burglery Of:2/1717%; Couv: 152W12  $years

7 Deleom cowmsel my st sy inBarnation that sy, §T dhcloms, beguk the clior’s foterexts,

-



15, Wios the defeadant a vesiden of the ity where the horrcidy d?
Yes { X ) Mo { }{The offeme ooakred In
West Nashville, the defendant resided in Hendarsonville)
16, Wotcworthy phyaical or mental chargcleniatics or dlsabilidss of defendant;
b Abuse,

17.  Otrer significant data abot the defendant:

-3
‘Wendy Sulllvan
1. Apeofvictim: 26 2. Sex: Femalke
3, Raceof victim: White 4, Marial Saius:  Nover Marricd ()
Maried {)
4. Chikden:  Numben Divarced [}
=3 Sprusedeceased  { )

AR
Parenia; FPader—lvlng 7 Yes { ) No {X }idthed in this locklent
Muother—liviog?  Yex { } Mo (X} killed in thig fucident
Edsction: Highest Grade or Level Completed
Employment ul time of offanse:

ol

Criminat rocord:
0. Desoribe the rejationship between the defe and {he vitim (¢.g., family

membar, exmpdayer, fiend, vont, #fs.).

Som

11, Westhe victhn » residem of the ity where the homicid g7
Yes ( X ) Mo { ) (kled at ber parents®
Spme while visiting She dide*t restde there,)
12, Was the victie held hostaye doring the crime?
‘Yes—Less than one {1) haur
Yep—Nore then one (1) bowr
e Mo

12.0 Describe the physical harm and/or infories inflicics on the vicin:
Defendant stabbed victim ranitiphe timer with kitchen knlfe Lo the Read snd neeh

b. Was the victim tortured? 1080, staic the neture of e dorture: No

14, Co-defendanty:
5, Were there #iry cosdefendants im the sl Ya{ INo{ X)
k. fyes, what conviction(s} and sontence(s} wers imposed on them? N/A
c. Netwo of co-defoirdant’s rle In offense: N/A
& Any sdditionst ning co-d % NiA

15.  Other Aceamplices:
2. ‘Were there sny pergons not iried 83 i who the evid hawed
pedticipated in the commission of the offinse with the defendsnt?
Yes § JNo(X}
b, 1l yes, siaie the nature of their participution, whether sy criminal charges have
been filed wgainst suek persons as 3 resuh of their panicipation, wnd the disposttion
of vuch charges, il known: N/A; defeadant oply persou eharged

& Didthe ice(s) teatlfy ot the defendant’y iai? Ya{ YMNo( }
e N

1 Apge ofvidim: 48 1 Sex: Frsnaly
3 Rece of vigttm: Whte 4, Marits! Siatys:  Nover Married {2
(X)
H Children: ~ Number; 2 (1 decemeed) THvoweed [
Bpouse deccasad (X }
Huoshand kilked in this ivcidant
6. Parenty: Foher—tivig? Yes{ ) No( )
Mother=Jdiving?  Yes { JNo{ )
7. Bducstion: Highesi Grade or Level Complered
L8 Employment s ime of offense:
9. Criminal recond:
16.  Drescribo the relationship betvwesen the defe und the vietim {e.g., family

membs, exployer, friad, none, stz

31, Was the victim & resident of the comtumity whtre the homleide occurred?
Yea (X ) No () (khiled ot ber bome)

12, 'Was the victis held hostage duting the crime?

Ves—Less than one {1) hour

::hdrlmﬂnnm(l) hewr

X Wo
Hyts, give depails:

130 Describe the physical harm endfor infurdes nflicted oo the victim:
Defumdant stabbed victim mutiiple Gmer with kiiches kalfe ln the heed and meek

b. Was e victio tortured? Ifs6, state the siture of the tovture: No

: garcts Sadl 40 to M, Sultioun, defonclon Ftod gulity bo ecand degren morder,
-+

1. How many Y Tey d the defe 7 2
{1f more thim one eounaed served, snawer the Inllowing questions as 10 each
counscl and search a copy for each to thix repori)

2. Naumeof coonse); Mike Engle, Jim Skowmony

3. Dsle conpsal pecured:

b Appointed by Coum { X ) (Mr. Bimmous)
e Poblic Defender { X } (Mr.Engie}
5. Ifcovnsel was appolnted by court, was it beomere:
v Defindoct unsbic to afford counst] (X}
b Defendentreficed tosecure counsel )

& Other (exuplain) ()
6. How many yoars hes counse} practiced linw:

& Dl (3

b, S io

}
& Owi0 (X ) (Beth)
7. What Iy the ature of equnsel’s pragtice?
8 Moty chvil ()
b Geneml {3
¢ Motly erimins! (X ) (Both)
Did counse) serve throughoul the trisl?  Yes (X J(oatlipies) No( )
Hnot, saplaln in detall: M/A
0. Other wignificant data about defenss reprosentation:
Wir, Englé Med a moilon to bave the Public Defender’s Office removed from
the tase due o the Office’s vaselied, The Court dented this motion but dhd
appolut Mr. Simons (privete attorney) co-reunsel.

pwee

Coovpael worked well with eash ofher, the Court, and the defendant 16 bring
Ikl cupe o 4 resaiution



E. QENERAL CONSIDERATIONS

1, What perceniage of the population of the county from which the jury was seiceted
5 the same Tuce ok the defendant? NVA: No tris] doe to ples
2. Were members of the defendant’s race rep d om the jury? NJA
3. o Wes 2 clunge of verus requested? Yesf )} No{X}
b. Ifyes, was i1 granted? Ya( } No{ )MNA
Rezsans for change, If granted: N/A

F. CHRQNOLOQY OF CASE

1. Date of offenas 1072212012

2. Date oFasrest 10/9/2012 18

3. Datcof plea ¥29/2014 £7§

4. Dateo sentence imposed 8252014 &

§, Date post-trie motions ruled oa: NA

6. Dtz trial judge’s report d G-

*7. Dwio recetvatt by Supreme Court

*B.Date review compleied

9, Toiat elapsed days

10 . Crher
*T4 be comphaied by Supreme Court

Thix report was subralired to the defendant’s conunsel and to the stomey for 1he Staie for
such comminty a3 either desired o muke ing it factum)

Elspsed Days

1. Cotnments are sftached (-7 (-
2. Mad 1o comnent {2 {)
3. Has vt responded {1} 4]

1 hereby certify that 3 have completed this report 10 the best of my ability end that e
informazion bereln Iy acourste and complete.

Date ? ’ t ! L ] Wysh, Jr., J

1 Couri foe Dinvi
20uh Judicial Disirice
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FILED
MAY 17 2018
Glark o the Couns

REPORT OF TRIAL JUDGE |
IN FIRST DEGREE MURDER CASES

[N THE CRIMINAL COURT OF BRADLEY COUf

STATE OF TENNESSEE
Case Mo. 08456
¥.
Sentence of Death [
or
MAURICE JOHNSON Life Withou1 Parole (X)
{Deferdant) or

Life Imprisonment ()

A. DATA CONCERNING THE TRIAL OF THE OFFENSE

I. a, Stmus of Case: Originel Trial ( X } Retrial/Resenlencing { )
b. Brief stinpmary of the facts of the homicide, inchuding the means used to
cause death and scene of erime;

The defendant and co-defendants robbal the vitrim, O.J. Blair; ved up
victim's Blzir, Higgens and Rogers and frally shor each of the victims.

2. How did the defendant plead? Guilty ( } NatGuily (X}
1. Was guilt dewenmined with or without ajuty? With {X) Withowt { )

4. Seperate Offenses:
a  Were other offenses tried in the same triaf? Yes (X) No { )

b, 1f yes, list thosc offenses, dispasition, aid punishinent:

Esperially Aggrovated Rokbery- defendunt found guilty an ;
sentenced fo 3 #

whn

* A veparate repon mst be submitted for ach defend wnder T.CA. § 39-13-
202 frespective of e senlence teceived, This includes defentants who have pleaded guilly 1o
firdl-degree mrander.

(14} Eldaily or pasticulasly vuincrable viciim (1] ()
(15) Defendant Created Risk of Death 1a two

Or mote persons other than the vicsm fo.4] X3
Oher

Relate any ngmﬁmm aapeets of the agpravating cirewmstnce{s) that
nMuenee the punit

c.  Were the aggravating circumstances found supportad by the
cvidence? Yes (X ) No { }
16, Mmgaimg Gireumstancos, T.C.A. § 39-13-204G):
Were the mitigating circumnstances reised by the evidence?
Yes (X) No {)
b, fso, what mitigating circumstances were raised by the evidence?

{1} No significant prior crimimal histary {
{2} Extreme mental or ersotional disterbanee {
{3)  Participation or congent by viclim {
{4)  BelieMhat conducl jotified (
(5)  Minbor sccomplice {X)
(6}  Extreme duress or substantial domination
{73 YeuWadvanced age of delendant {
{8)  Wenis) distese or defect or imoxicalion {
(9)  Oher Gexplain)? (

SIS A -y
e ot e bt e e

In addition to the catch #1t miigating circamstanee, the Jury was
ngtructed that fkey may consider residual dewbt.

{c) Relate any significant facts about the mitigaling circomstances that
influence the punishrent,

“In this wpsce, the sl count should list by etaisiory dexignation any sialuory sggravaling
Fectoy that was instructed, bt is nol in fhe pricr it

*In the space provided, please list all nonsiatory mirigating (actors raised by the
evidence,

bl ol

Did you as “thirteenth juror” ing the defendent was guilty beyond a

seaspnable doobi? Yes (X ) No § )

Did the defendant waive jury deiermination of punishment?

Yes { ) No (X}

2. Dnd the State file & notice of intent to scek the death penelty?
Yes {(X) No { )}

b, Did the State file a notice of intent to sexk life imprisonment
without parole? Yes (X) No ()

¢ Did the Siate withdraw jts notice of intent to scek the death penslty
either formally or informslly? Yes ( ) No { X)

d.  Who sentenced defendant? Judge( ) Jury( X)

e.  What sentence was imposed? Death { ) Life Without Parole (X))

Life ()

f.  Iflife imprisonment, was it imposed as a result of & himg jury?
Yes () No (X)

Was victim impact evidence intreduced at tnial? Yes (X ) No( )

Aggravating Circumetances, T.C.A. § 39-13-204():

a.  Were stntutory agpraveting crcuntstances fomd?  Yes (X ) Mo ¢ }

b.  Which of the following statutory sggravating circumstmees were
instructed and which were foumd? (Plesse note the version of the
statutory aggravating circumeiance instricted in the blanks provided
when applicable, i.e., the 1989 version of the 1995 version.}

g
=1

e M §

Instructed
(1) Youth of the vietim )
{2}  Prioreomwictions
(3)  Risk of death to oihere
{4} Muwnder for remumesation
(53 Henous, amoecions, of ol
(6)  To avaid sres b7 prosecution
{1 Coomitied in conjonction with
another felony
{8)  Commiticd while in custody
%) Viglim wps & mamber of law
enforeement, 2i. {1}
{10}  Viclim was a judge, distric! atiorney,
(-8
{21}  Yictim was clocted officia), eic.
{12) Mews murder
{13) Mutilation of the bady

i o o s s
-

i
b..—xu‘-vu

—_~

e
_~ o
~

-~
— vt e
e e

{d}y I tried with a jury, was the jury instrucied regarding all the
circumslances indicated jp 10(b) as mitigating circrmstances?

Yes () No (X)

if no, list which eircumstances were not inclwded 25 mitigating
circumaiances and explain why such circumsiances were omitted:

Oxly these clrcmstances supportad by the proof were charget.

1f the sentence was death, does the evidence show thit the defendam kiiled,
attenpted to kifl, or intended that a killing take place or that lethal foree be
employed? Yes (X} No { )
‘Was {here any evidence that 2t she time of the offense the defendant wis
under the influence of narcotics, dangerous drugs or aloeho! which actually
coniributed to the offense? Yes {X )No ()
If yes. explain:

There was proof thot the defendant had been drinking and wsing
marijuana Juss prior to 1h, ders. One of the witn indicated rhat
she defendant told her ke had never been that drunk before,

General comments of the trial judge concemityg, the setence inposed in
this eage (c.g., whether this senlence is consisient with thoss inposed in
sirnilar cases the judge has tried, ew.}:

The senterics imposed is 7 with seat, imposed in

simifar coses tried before thls court

Brief impression of the tnial judge as to cordudt andfor affect of defendant
2t trial and sentencing:

Defendurm’s behevior was appropriate




B. DAT A CONCERNING THE DEFENDANT
Name Johnsom Maurice A, 2. Birth Dae:
Last, Fimt Middle mofdayfyear

k] Sex MALE

- Maorital status;  Never Married (X))
Married ()
Divoroed {)
Spouge Dee'd ()

Rupe: BLACK

[ Childwen; Nomber- 2 Ages - 19,14
Qiher dependents: 0

7 Parents: Father - Living? Yes {X) No ( }
Modher - Living? Yes { 3 Mo (X)

8 BRducation: Mighect Crade or Level Compleied:  Some college

Low (}Q below 70)

X Med(1Q 70 to 100}
High {4 above 100)
Nat keaown

D, lviedligence level:

10. & Was the issue of defendant’s mental retardalion under T.C.A.
§39-33-203 raised? Yes { ) No (X))
b. Ifso, did the coun find that the defendant was mentally retarded s
defined in T.CA. §29-13.203(8)7 Yes () No { }
1. & Was a peychiamic or psychological evaluation performed?
Yes () No (X)

Nelenss counsel may omit any information thm may, if diselosed, impair ihe interests of
the glivm.

. DATA CONCERNING VICTIM, CO-DEFENDANTS, AND ACCOMPLICES
**There were (three victms in thls ese
VICTIM BLAIR:

1. Ageof vicm: 2. Sex MALE

3. Ractafvieim: BLACK 4. Masite] Stptus; Never Married { X )
5. Chiidren: Number- 0 Married {)
Ages- Divorced {)

Other deperidenis- SpouseDec'd { )}

6. Parcnts: Father - Living? Yes (X)) No ()
Mother - Living? Yes {X) Mo ( )

7. Education: Highest Grade or Level Completed - High School Gradoate
8. Employment at time of offense: Unknown

9. Crimiral recond: Yes

10.  Describe the relatianship baween the defendant and the vigtm (e.g.,

family membex, employer, friend, ete.):

Defendant ard Wetim were acyuaintarces, Thep were invohwed in an
altercatior Just prior te the murdees.

1. Was the victim & residen of the community where the homicide occorred?
Yes (X} No ()}
12, Was the victim held hostage during the crime?
X Yes - Less than one (1) hour
Yes - More than one (1) hour
No
M yes, give details:
Vietim was bouod and held in home prior to bing shot,

13, a Describe the physical harm and/or injunies infiicted on the victim;
Victim was shos af dose range.
b, Was the victim tortured, state the nature of the tornore:
Viaim was boand,

13.

6. If yes, summarize pertinenti psychiatric or psychological information
andior diagnases revealed by such evaluation:

Ermp) record of defendant al or pear fime of effense, including if
known, type of job, pay, dures job held and reason for temination:

Defendant kas some imited work experience in retail and food service. At
the rime of the offense his primary vocetion wes as a drug dmier.

Defendant's Military History, including type of discherge:
NONE
a. Does the defendant have a recard of prior eonvictions?
Yes (X} No ()
b. If yes, iist she affenses, the dates of the offenses and the sentences

imposed:
Yarious {ederal drug offenses; defendant currentfy serving 2

twenty-flve year reatence in federal prison for 2 2007 federal possession

of tocaine offense.

Was the defendan 5 resident of the comnmunity where the homicide
occuned?  Yes () No (X}

Nuojeworthy physical or menial characteristics or disabilities of defendant;

Other significant data abowt the defendant:

it YTV HIGGINS:

Ape of vietim: 2. Sex: FEMALE
Race of vigim:  CAUCASION 4, Marital S1atus; Never Marvied (X )
. Children:  Number- Married ()
Ages- Divorced ()
Other dependents- SpouseDec'd { )

v Parents;  Fether - Living? Yes {X) No ( )
Mother - Living? Yes (X) No ()

: Education: Highest Grade or Level Completed - High Schooi Greduate
i Fmployment at time of offense; Unkoowa
! Criminal recomd: No
1= Destribe the relationship between the defendant and the vietim (¢.g.,
famnily member, employey, friend, ete.):

Dufendent and victim were acguaintances. The wetirt does rot appear 1o
h.ove hee the targes of the atiack; bur, shared an aportment with 0.J. Bluir, the
v-r1:m of the robbery and was likely killed o eiminatz ker a5 @ witness 1o the
erisne,

1} Way Lhe victim a resident of the community where the homicide oesurred?
Yes (X} No ()
12 ‘Way the vickim held hosisge during the crime?
X Yes- Leas then one (1) hour
Yes - More than are {1} hour
No
If yas, give delails:
Vicitro was bound and held in heme prior Lo belng shot.

13, @ Describe she physical harm and/or injuries inflicted on the viedm:
Pictim wes shot af doase renge.

b, Was the victim torrored, state the nature of the jomuze:
Victim wos bound and ikdy witnessed ar least one of ihe other
victimes belng shov,




14, Co-defendants:
a.  Were thare my co-defendanis in theril?  Yes ()} HNo (X)
¥ there gre codefendanrs; buy, they kuva pet to be tried,
b, If yes, what canvictioo and sentence were imposed on tham?

< Nature of co-defendant’s role in offense:

d.  Any further comments conceming co-cefendants:

15, Other Accomplices:
3 Were there any persons not tried as co-defend who the evid
shawed perticipated in the commissian ef the offense with the
defendsnt? Yes [ ) No (X)
b, If yes, state the nature of their participation, whether any crimina)
charges have been filed againet such persons as 2 result of their
participation and the dispesition of such charges, if knawn:

PYAs LIG VUL Y JOIIUCTE U1 Lne ﬁ)‘l’l]ﬂluﬂll’ WOCTC UE NOTMCe Oecutrea s
Yes {X) No ()

12, Was the victim held hostage during the crime? ¢. Did the accomplice(s) testify at the defendant's ial 7 Yes{ }No({ X)

X Yes- Less then one (1) hour
Yes - More than one (1) hour . *¥ co-defendapt calied and favoked ber Fifth Amendment privilege outside
No the presence of the fury.
I yes, pive deails:

Victim was bound sad held in home prior to being shot.
D. REPRESENTATION (F THE DEFFNDANT

13. & Describe the physiea) harm and/or injuries inflicted on the victim:

Vicilm wis aflw.' ar dose renge. 1. How many attofiveys represented defendant? Two

b, Was the victim tortured, state the nature of the totiure: (1f more than one counsel served, answer the following questions as o each
Fictimt was bownd and likdy witnessed the murder of at loast one of counse! and attach a copry for ¢ach (o this report.)
the other victims. [ 2. Name of counsel: Steve Ward & Mirchell Bryuat

3. Datecounse] secured:  'Ward- 2/2/87; Bryant 12/1/08
4, How was oovmsel secured: appointad

H
8
i E. (GENERAL CONSIDERATIONS
2 Retamed by defendant {)
b Appointed by court {X ) Mitcha)i Bryant 1. What percentage of the populstion of the coumy from which the j
0 . jury was
¢ Publicdefender (X ) Steve Wand seleoted is the same race as the  defendent?
%, I counsel was appoinicd by court, was it becavse: & Under 10% )
a.  Defendanl vmable 1o afford counse! (X)) b 10%-25% {X)
b, Defendant refused to secure counsel  { ) ¢ I5%-50% t)
€ Other {explain): d  50%-75% {)
e, 75% - 90% ()
f Cver 90% ()

2. Were members of defendan?’s race rep d on the jury? Yes (X YNo{ )
How many of defendany’s race were jurors? One

6. Howmany yoars has counsel practiced lavw?

a Dtos 9] 3. a  Wasachangeofvenuerequested? Yes (X )No ()
b. S0 ) [Change of vepue wes wot sp snder thla fndl + but,
c. Ger 10 (X)) BOTH . ratber way rafsed in indictment sember 06614, Fodi 05614 war disml
7. What is the nature of counsel’s practice? and the Ietue of verre was never lillgated |
b, Myes wasitgranted? Yes () WNo (X}

a.  Mastly civil ()
b, Geners] ( X} MITCHELL BRYANT
€, Mostly eriminal  { X ) STEVE WARD
8 Did counsel serve throughout the sl ? Yes (X} No { )

Reasons for change, i€ gramied;

9. Ifnot, explain indetail:
. F. CHRONOLOGY OF CASE
Elapsed Days
10, Other significant dara abowt defense represeniation; 1. Date of offense: 2/14/99
2, Dale of arrest: 116
Prior to Bryant’s appointmeny, arother second chalr atiormey kad 3. Dase mmial began: R/18/09
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the defendant reasenably Selfeved to grovide & morpl
Sustification fer Mix vundnrt)

[C] Tm l-!m-ann wes ax ao:npun in the saréer eom- {1 (R

wothor e and the defendunt's
uﬂsupn;m m nhnwly winor;
() The defandant acted whder extreme durdsz or (r o

m&-r 2h= n‘hsnmsnl donfnition of ancther

yers
(4 Tor yeuth i shvenced age of the defndani ar the (R ()
tiwe of the crize;

164




13,
iz

¥ (B
If antwer 16 ya3, what was cha
ey the Wictin ab vmployey or ewployre uf deTandaniY

n-plmr ;
agiorec ()
four by victle scqualneed with L datonduct? - on
Suausd l:nvll-nm: {1}
1
Waz the vittin loca terident or transient iR the commmlty?
Feaidar 00
Trsnadiont [ )
Xub the vicul e s rech A dafouteuct Vs ) He ()
Vot 4he viftls the stos sax s the Sefendemtl Yes (X0 i -
badriiirrvth heataye doting the crimg} w0l lm"&?‘ 2 fe
Yot ~ Legs Lhm a0 hour (1
Yes - tore thin ax door { )
Wiz the vittlsis regnetion Sn the commniTy! ¥ oo ()
- Red {3
s ) (e
thax;

wzs 1be vicrin physiexlly hared or 1ortersd? Yee () %o {@
If yor, rixte Itent of harm o tOrturs:

¥hal was €he age oF the wIct{FT_ Haeel Fotin, %6 Gery Estis, 31;
end Dlene Eotle, 27.

i e A
2695 AEPORT OF TRIAL JUDGE: (APITAL GASES™S &
bm MEXTHIND
™ e CIRCOIT QNPT OF GIRS
STATE GF TEMWESSEE Cuse Ro. 1934, 1¥15 end 1§18
. Bantemee o!‘num [§)
. oF
WILLIAW CARROL) XELLEY ks Tepriscment L)
“laetindaney {3 Life sentemces)
-

e _SNTA_SONCUOSNG, GRFERGASNT

L. Newe_ Kelle SH1linn Garrell = 3. Mrth ete 3 0
“Taat [ £ e woiday/re

3 sa1: K (R 4. Warlte] Fiates: Wever avried { ); Wwried (B);
F() Divorced { 13 Bpawe Peceaawd [ ).

6. Ovildws: Wmber of Childeem o0
apes of Chsloren: (1) 2, 3. AL 5, B, 7.0, 5, 10, 51, 12, 15, 14,
15, 1. 17, 13, Over 13 (Civclé Age oF Each Du3g)
6. Faiher Mving: Yes (K} Ne [} 7. Mother Liviag: Yes &) Ko ()
6. Educarign: Wighest Grads Compimted: {CiTede Dns)
h o4 e, T nE) 10,02, 02, 30, 24, 38, 2¢,07, L

%, Estrlidgence lavelt l‘N balow 7O} 2
{11 koown) (10 » tn IW) i Jx antlmated
IJ' {10 whowe 100} (@]
10. Waz 3 or | Yo %) W f)

11, If onevined, were character ¢r Pedwvior disorders fomdfVer [ ) He (X)
1f yen, Blsase enplain i

BOTE: Tabs dorw db Ldesmtboal o ndetarce tn thai requirsd wder BAR 47,
Eut has baen eerped o contarva apmee

*4 separste seport wust be pubadtyed for each Jfwndast cowrieted wdar
FLNT 3 1ive

e .

b, Oxbar Significest Dets dbowt the Defmmdant:

Z1. If & vospen vas wol In esmizsion of the erime, wat 11
Foinon ¢ g
Mot wehicle ¢
Blunt imrrument )
nu-p instyument [ )
i®
otlnr (@]
. lbn (be dofandmt bave 3 trerd of prisr wotvieduwdt Yo 0 %o {3
. f v 1% yes, §ist The offenaes, the daten of the effeness MW he
lmunm adi

bifense Dutt of Dffohss Beptence Inposed
. 111 begd Exbibvit "'

. Wax there evideme the defondnt was wnder the infiksace of neniotics
émgs whick aero) comtributed to :11- cifanye? Vas {3

er dengerous

¥o (B, but elremzetan Jence of uwie v Of seTual

25. Was thare evidence 1he defendent uns wnder the infimse of e c?atrm-
tfon

which n!.ul'l.ly contrituted to the offepse? Tur £) Mo £

26, Wan e deferdes s looad Tesident or tyansisar in the tomenizy? offense,

Hewident (3~ Translant ()
Dther ajgoificant dats sbout the offanss

3. Duge eovnse) seconsd:
7. How wat comnsel 8

B Appoimed by cowrt [
€, Public defander 0}

3. If camssl was wppolutad by cocArt, Was it bachuse:

A, Drfendmnt ynable 10 sffomt countel? (X
B. Dofordom rafusud 10 secare soursalt §-
G. fnber (sxplels) .

4. Wou wary yeass has cowsal Practiced baw? A 0o 3 OO both
BB (]
€. orer 10 ()

S, Wat Iy the necure of cemEel s Jroctice! A, Mostly civil )
B, General %3
€. Wostly tximjzal ()

“1f gore Khah ofic couRie) sxrved, amswer the sbewr yevtion 3 LD each
couusel 409 attack 1o shis TepoT.

156

11, What othex p [ {and 2 3

wis Joumdl Hgnz

13. Prier Wark Necord af Daforsluri:

Trpm Job Y Datey Kaid Semyon for Tarpluatisn

», _dledin Bonan M/hre, 187 1y
Ll
(3
d.

14, Uat My Woleworily Miysical Owreevsriorics of the Satiadent:
arae

15. Defabsdent®s M UTary History; noae

. DATA COMCERNINE TAJAL

1. the gullt detemilond with pr witbouk Surpl Witk {0 Kicheut { )
Not fui 1ty &

BN lh- #é dulanduny pisadt Gullvr [}

3. 0id the defendant vaive jury determizecion ef putichowat? Yes § ) Wo [0
4. Mhat swmtence war Supmod? Death { ) Life lmpydackmnt

5. M3 life imprisonsant lwpoted a8 & TeEdT of & “Rung jury? Yer (] N (F
€, DUdar sigoificsat dara wbour the vriads Pried wish coodefendant, .

there smy 9 IR The Trial? Ve
8. Wt comvictish wnd smntdnes 11 my were inporsd on co-Aslwndnnta T

1 % oUheT Sopstats (0T Jesser Snciaded) offensas tirled in The weme
lrhl‘f T2 (D W () I r-. st affonsed ;

2 wgnrace oifenies -eu € TRt N ohhent, Tict
ml.ﬂ-l nt ¢




v.hn :::;um: was 3§ Fokra nt axe,
(L] 1'l-¢ dyfendant Wit previeusly con- ) i1
wvizted of ome or word Delemies,

grvat visk ef dmsth 1o two oT weTr

(4) Thu detundesy :n-nm the surder [} )
for fusoheration oy the prrmise
of remporstion, or emplaysd KRoThar
%0 comedt the Sarder foy relmeration
or the promlye of TewarrAtion.
o} n. worder wsa tipecially Wohnows, £ €]

w ‘nm wursey uu comitead while T 1) i3
defandant was -m-wl an n—nﬂ-p

.
placing o1 iimuin; of A des-
tructive device or
™) The .-wh-:mu-d:udmtﬂn (9]
defurdent wbile he vas in lawfal
cucsady of in . yhn of tawhil
Siming Yy eacepe

from Lawtul ulllﬂr or fm L)

yll" wf 1mebul cosineme

Ty tha eqy-ehy f the Aefrodant to appreciats m r
ey of Bis sontsct or En £amf
auaun & the requirynents of the law
wie yebstantially Ted 24 3 TeRuit of
weanin) Hawase or & L] .lnmdnﬁm
shich web insufficiime te exrabli
fams ty the crime but llﬂlt‘mthlly
rEfictad hiv -
1) Othar, a m [ @

Aajuty uLsipuﬂmt fucts aboyt the IVl pating ebrcowstasces thac dn-
Tloesce 1 Yemth. af

7. If tried with & dary, n: tha jary insiyocksd o eomla-r the cir-
n Yeoi (D uo 1
4. Dove the defendant Ilw':m- pRysical oz eatyl condieiens which a ¢
2. PLA you as "thtrunuh Surnr T th T was ¥ boyer
e

10, Illl The Tictin m]uud b.r?nod or maTridge 1 the defandsne? Yes [}

1L lf Answer 55 yuy, Wi was the

12, ¥ the wictin an tapioyer oT wwployes of T LN
Eeployes { }
Exployea [ )
15, ¥as she virdn wpqualnted with the defendeat? Re (0
Casunl kcqudimtsrce { )
Friend [}
4. Waa the vactie ocal sesident vr Tremelend {n the w-nmlnr! et (g
hmkm 1]
15, Yas the VACTin The Sume 7ate By defeadenct Yos m LS
36, Mms s victiw ihe agies sbx a3 the defendmt g)wu)lnhlﬂnﬂn

17, ¥as tha victis hald hootags durizg the crims?
!u»u»:hn-hlww:)
fes - More vhas sn hour [ )

I, wax the victia's rwputstion lp ths cossunity: ?—; Gord {7)

15. Wes tho wvierl® phywicelZy haveed or unsrdt You { ) #a fx)
Lf yas, state nytant of harw ot Levture

. T wai The AT I {}41] £13E Pt byl
and Dlane B-r..h. TL

prrfoteance of is dstiss.
15) The wredsr was soumlited spuisat wuy (8] i3
;-mm or Forwer, judgs, Aiskrict ag-
ebery] OF AUibs NEIOTRNY EEHOTAL,
ummt divkrier stboramy mm oz
-.uiullm sun gunarul doe
of the wxerchis of hin
-rﬂdﬂ ‘IIT vl stotus and the dafan-
dewt Suopr ghat m victls pecuples
or oraspled satd vfflce.
(k) The Earer was comitted spalunt 3 ) )
LY

(1)  “Hans mx ) £)
Iahu W nlu\ﬂuut umu of the aggtwrating clycymstamnes that
e poniabwss

Y Y e

5. ers wiriping elrearytants (o rhdmeal Yu 18 W ( 3
€ Which miug

e B

{a} The dofmenl han na shgndficane Watorr of prier ix (@]
(2] Tho 'nHrr m ?:-um wiile the dafemdent vas IS
amdey the l.nnumu of axtress sental o7 smcticmal

b
=) m vA:nu m » pnﬂ;iﬂnt 10 U dafendam s
ur conspmted u-!

conduct i
[ ()] 'nn mardey wes un-hud dor clyeakstuncet which
deFenduat Teanonl blyhl!w-lumu‘-mu
junnuﬁm fvr s
(&) Thw defondunl w) u:a-pnu n the aurdéT eom- [§3 w
sdited um.hn gan 4nd the sedyndsne’y
,mmpmn [ mmnt; wiwot;
10) The dufundant acted mnder aXtrbse durers o7 1w
lmdlr thl lﬂuﬂﬂn Seednmiion of anothor

@7 e youth 6r whvatced age f the defendant at v &) ()
tima of the crise)

3 Coe Las

21, If g wewpn was wed in commibrion of the sriee, was 1t!

Fodemn 13
Moter yehlete ()
Promt insteceeas ()
ey dsarument
Fozsarm {
ohart, (

22, Doas the defendzat Wave & scord of prisr CowvictbamT Yes 00 W £ )

25, If sadver b5 yun, list whe offenses, Sha dutes of kha offwaser wod The

avitances Supoeed:

Cifsnse Oawe of Offensa Ssntsose Wponsd
Goe attaehad Eehibic 4

».
I
. nsmnm dant may under the of
m( peroax drogs »‘Mﬂ- n:mlx\y contrituriad 1o the offense? Yor ()
denca of uis swithour svidenes of -

15, es hese BebaSERCHY e e InELe o vl mebusl san-

‘ma\ amny csmti‘mhd &5 the ‘affsass? Yos [} Ba tribut:
. the dsfanist « lm: rézidemt o1 erwndemt i she tomemity?  to offanse.

Pegdns £) Treosimt {1
17, fther sigaificaml deca m The pffepee:

sduits nd Mu:in' oo aduic.

B, EEY ATION (F i

1. Duts counesl sscured: £ 672 A efnred mid-Eepe .

7. How wes commanl e

+ hppoimed by vmart (% both
T, Pudlic dofemder (

2. M counsel was eppoimied by eourt, wis 1t boutvse:

A Defeedont usdvla 1o afferd woumel? (R
. Defendant refuked te yelure cowmsed? ()
£, Duher (mpledn} £
&, Yow mxiy years Bus coumel praciicsd Jow? A, 0w i [
B b o [
Coerd M

4. What s The ratime of coundsl’s prectics? A. Westly mivil 1
L. Cenoral Edoth
€. homily eriwinad ¥
*1f mort whan oA aounsc) erved, sTaker the Above QURItioRs ks te tash
ol ad atiach 0 this et




. 'll

l\m, l!l!llin kLl lﬂ-l.l
I-

E,_ SENIRAL (IMGTDRAATIGNE

. Did the 3ame coumae} 1eTVE '-N the trial? Yes
¥ e B Collay svet gut, ~wlzh Delk
1al.

1. ¥ar TACH T3Sasd by Thr dafanse sy lopus 3n tha frisd? Tex ( ) Ne @)
2. T Tave utherwise mppotr 2 30 dssoe in B wiall Yes [ )
5. 5:: pnr::nup of the pqu:n!m of your cousty L1 che seme nn LX)

a0

4. Werc mexbars of dafaodant's ract Tepresesced o tha Jury? Ve (D Ra {
How miry of dufasdanris buce were Jwenit L 13, 8 £ 6 T b 0 (0.G0) 12

5. 3£ met, vas tANre any mﬂm&l thay were -y-utm.iu‘llr  axcTuded
il 'l” 1 )

4, Wax theme axtamslwe pu:uy A the commmity m:mu Akiy cane?
Yas {3 Fe 00 Vawue from origimal comty.

7. N wde jwoy snstructed te J snuhpﬂlk.lm' Tex K) Mo L)

A B vhe Jury iestrooied to avold AnTiwercy of puaslon, prefwdice,
or ay o¥hir sxblirary Fattor whes lug 3exeantel Yor «) LUK}

§. Wis thers aoy weldence chat thu jary was inflzwaced by

Yo {3}

)
3. 1 muwer s Yoy, vhat vas dhat evideact?

L. bate of effens

o b

¥he santemce a-p---l T ouda sats:

. tiahs Filés on

6. Date trinl Judge’s yeport compleded ¥
JDate pvivined By Supress Tourt

Tty serience Teview

*Total lepsat days

i,

AeTiT ComaBitY o % CORE|

factor wham deposing Tntemest

TpPregrlitimay o
ruE, JusL]

conpinted by Sopreme Cingre. 307

PR T Y

RO

Moury Conmty Baoord Qbeck
| Bar Villfes Gendl Sglley DOR: 51760

2~ Brapal of Pelcu
Profo

24,50 0B
g%gﬂc “19.50 CH

12 Butlic
-39 '.lann‘l.e mu. -h Lo calt w0 N
33:33 D"f{m o I‘e . vy Hybting Gty 33‘33 = e
L o
71480 mm 4 ity 5.00,5
[ om 25,00 CR
bE.0o OB

B3im Do nf?'k
- W0 CATSE
!»g-aa Fotio Toomk
~82 Foblis Drunk

Gig 28.25 CE
Gity 28,25 OB

Glreuit @ 1395 Forgery uwod Fassing o Pogsd Inatuoent
Jon Roge Eropecudor/ ?—gfae Arralgned

Btate Waersnt rends: ¥illips Gerroil Ealley did tah £heck

#4077, belng an wnampl t chieck of Jeaele L. Oyartom
Eote tlrsle Tr; Codumnia e the At e ot Josiie
1!. k to Hm:r_y Tackaga Btore

L. Overton. Apd taks mai
By

zdprmessit in the pame of -’I-u—:.g

v, aod Ripn b
L. Overten spd &u ch:k qc Hefd pach&t ntnre, Gheek
mwmﬂw

bon Bope aiwkes that they bave a pigmed confeseion and got
tha car's fag pumber.

Thie gasa i6 abill pemding.

v
.Ls'.du?,,
Yonit £yl
it Hundain g,

)

I barely pertify har T have “1‘““ this Tepors to un tast af my ability
and that the iaformavisa herein 1y scturczs and corplets

Baych 1, 1383
Taic

TAN . e




Attachment 26



REPORT OF TRIAL JUDGE
114 FIRST DEGREE MURDER CASES | Hﬁasm

TN THE CRIMINAL COURT OF BUTHAM CUU'N',I'_V;_—‘_ Mt
STATE OF TENMNESSEE

Putnemn Co. Case No. 0} -0403-A
Warren Ce. Indictment # F-5207

.
Sentenoe of Deth )
or
RAYMDND DOUGLAS MYERS Life Without Parcle )
(Defendant)

o
Life Imgrisanment )
A. RATA CONCERNING THE TRIAL OF THE OFFENSE
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{14)  Eldecty o panticulicky valneroly, victim
I {
(25)  Ctbes — 4 ; { g
Vietim Jessica Wetts Count 2 Irstrucied Found
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¥iztlm Chebsle Swith Count 3 Tnsuucted Found
(1} Vouhofthewictim_. 1) 1]
{8 Prioroonvicions____ 1995 (6] 4}
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5. Didyou ax “thireenth jurer” find the defetdan: was guitry beyand a
reesomble daubt? Yes (X) Nao (
€. Did the de fencam wrive fury iom of pani ?
Yes { ) No {X)
7. & Dddthe State file 2 notive of intent 10 seck the death pendry?
Yes (X} Na
b, Didthe Stas filt  norice of intent to seck life inprisonmen without
parole? Yes (X) Ne ()
¢ Did the State withdraw ity notice of intent 1o seek the death penslty
rither formally or informally? Yes (X) No ()
4 Whosenienced defendare? Judge { ) By (X}
e Wharscntents was imposed? Deeth () Life Without Parols {X) ihres
colsts
f  Iflife imprisonment, was il iropascd &s & reauit of a hong jury?
Yeo () No ( JNA

£, Was victim impact evidence introduced stmial? Yes () No{ }

5 Apgrevating Circumstancee, T.C.A. § 39.13-204(i)

4 Were stanitory aggravaling circumsmnces found?  Yes(X) Mo ( }

b Which of the following statutary aggravating circomstances were
instructed and whick were found? (Please noie the version of the
SIRENOTY agRravating tiTcomsianee instucted in the blanks provided
when spplicable, Le., the 1989 version o the 1995 version.)

Vietim Dhnne Wars Count 1 Instrueted Found
(1) Youth of the st i} {)
{1} Prioreomvictions__ 1995 . X) X
) Revofdechwmothen .. ) i)
&) Murder for nesnunaralion, [ )
(5} Heinous, amocioes, o1 eruel 1988 xy )
(8]  Tosvoid smei or mresecution 995 0y {0
11 Commbmed in conjuncrion with

anather felaay, — ) ()
%) Commined while o cumody, 8] (}
& Vietim was 8 member of Taw
enfurceme, e, ) (9]
a0 Vmwndn dmtricr siamey,
- e i3 {3
(1) Viethn was elocesd ofReisl e {3 [
2
(1) Wietm was elecwed official, ete.___, [ (19
§17) Mammordor . 1995 . %) 23]
(13} Muiilstionofthebody [} {}
{4} Elteriy or perticuarly vulicmble vicih ,
(] 4
{15 Gt [ ]
Vl:lim Jessles Watts Count 4 Truaructed Found
Youholthevieim3®ds 3
(2) Prisrconvicriens 1995 Xy ()
£} HWukofdeshioothen {t [
{4} Mude foreoumeration______ {1} iy
{5)  Heinous, airocious, or srus) 4995 x )
{6)  To mwoid aTest or prostut X) n
(] ined In sepjorctinn with
asother delony (1] [0
€y Commitied while in custedy, [ ()
¥ Viclim was a ietrber of i
enforctmtl, oC.___ (1 [
(I0)  Victim wats a judge, diswxi Wrtemmey,
e 1) ]
it} Vicdm ws Hlomd official, K. 1y 1)
12) Massmorder 2935 . X [t
(i3] Muttsonoftebody_ [ (]
443} Eldmly or paniculitly vobaenabie vittin
Ly 1N
{15} Cther {1 [
Victhm Chelsie Smith Count 5 Instrucied Fourd
1) Yout ofthe vichm____ [ 13
{2} Poorconvicens 1995 23] [
() Risk ol death 0 others, [ (]
) Munder for prnuneralion B [
(5] Meirous, swocious, orerued 1928 Xy 2]
6)  Ta wweid arrest of prosscetion _|99Y xy (k5]
(" Comgshad In conjunction with
anothes felony B8 _ X )
i) Commiteed whike v custosly (3] 1
(93 Viktim was 2 mucmber of lw
(] L]

oM,
£60) Vietim was w jdge, dictct aomey,

a




@) Tf tried with & jury, was the jury matructed seganding 2f) the

1
ot e ] i) €} : Py P 7
? 41} Vietim was clecied effiial, efs._ ¢) {9 { ;I:ll!r{xm) - cmﬂeca)ud in 10¢{b) a5 niitigating ercumstances’
2] 994 X! L
! ﬁﬁ :’:hT:::rm bty ?‘: : ; ( tfra, list which circanistances were not included as mitigaling
i {M)  Elerly or panieularly valnerbie ricfim f citcurmtances pnd axplain why such cCITCWTEERTES WETE dRuitted:
i ] )}
| O ¥ 0
i Relate any sngmfum uspecls of the aggravaring circumatanse(s) that 11, Ifthe seatéoce was death, does the evidence show tist the defendant kitled,
‘ influenct the p : atiempted fo kil or Satended that a kiifing mke place or that lethsl force be
i employed? Yes { ) Ne &hz!NMf e defendan
—— . 12, Wasthewe Eny evidence that af bhe Hioe of the offens jefendant was
¢ Were the aggraveting ciroumstmees fnad sapponied by the \ undet the influence ofnartotics, dangerobs drugs of alcohol which sevually
| widenee? Y5 (X) No () i contibuted iohe offense?  Yes ( ) No { )
19, Mlllglllng Cireurssiancas, T.C.A § 39-13-2040): ' 1 yes, explain;
l Were the amtigarng circematences zaised by the cvidenee? ; "
] Yes () Mo () )
’ . Yso, whet mitigeting ci were rajsed by the evi H
Yes No o
¥ KEgnifi crimianl 13, Geners] of the fvinl pudge the sentenct posed in
i g; ?:uune a:“uﬁffmmm:!mm f :!r ; ; s cese {e.g., Whether this sentence is conshent with those imposed in
3} Paniciperion s conrenl by vivim ¢ [} similer cmsmwdst htstmd £ }’.Ihs_mma_nm
i (4} Bl bt condinct jusufied C} <) i the ohes
) Minor aceomptios IR [ 4. Bne{ vmymmn nﬁhe tnal Judge wsto wndun lndlur :[Iecl of defendimt
! G Exmeme duress or subeanal dominasion () i3 o sl s semenciop Thg dfcoda sl s aupemcd al and,
, e T W R | menamssams -
1 7 e ot 4 davorkation 3 sk .
| i Otber (expiaing: I () E nafunhm ;lmnednn with ha nmmmr
' ! 1. Weme My, Xavmond Donglas, 2. Binh Date.., Q660880
i Last, Firyt  Middie ma /dayfyear
i 3 Sexmile. 4. Maalass:  Wever Memied { }
! .85 RceQwuamian Marmied [rd]
T want 1o gec kim i i & Choldren: Number_4 Divoreed [
: (=) Relate any signi facts about the mitigating i thet [ Agess B3 JT20 Spouse Dyc'd ()
i influence the punishownl. i Orbr dependenis:
| i
i L
] ]
i 3
|
1
i
t
]
T
L l 4pur WATHY 11w, 29 days, serve &8 Iy, 3250
! fine and costs, Driver's Ucense
: suspended 1 yr.
| 5. Fireeym Possession 0207 6w, S50 fine and costs, Forfit
weapan,
6. Public Inttaication 020709 $10 fmc =nd tons.
7. Apgrmvaned Assavll 02799 4 yr5., Range I
15, Was e defendent 2 resident of the ity ehere the bomicide
i ocewred? Yes (O Mo ()
16.  Notewonhy physical ar mess| € isties o7 disabilities ol de febd
11, 2 Weke "or,_“ ) e perrumﬂﬂ (
Yo () Ro (X} (
I b Uyes, ize peranent it hologics) informmti ¥ Other aigmiflownt datg sbout the defendant:
s md’ar disgnoses revenled by such evaluamm |
)
: .
! ' C. DATA CONCERNING VICTIM, CO-DEFENDANTS, AND
12.] Ersployment record of defendam ot or near time of offinse, intluding if ACCOMPLICES
I kmosm, of job, )::y, dates Job Feetd o reason for terminasion: | ¥ictim 1 Dipooe Watts
fype
1 _Lopeing for yarioys individ 1. Agoofvicimdz 2. Sex Gemaje
| -3 Rsce of vicim caucasiay 4. Marital $tatug: Never Mamicd { )
13 | Defendanr's Mililary Higtory, meluding type of dischirge: N/&A 3, Children: Number 3 Married i)
Ages _lband 19 Divoreed @]
| i Chhet dependents . _ Spouse Dee'd (1)
[ € Paeniz:  Father- Living? Yer { )} No (X)
14.; & Duoes the defendant Have 2 recoal of prinr convictions? Mother - Living? Yes { 3} No (X)
] Yea (X3 Ne {) 7. Educstion: Higheet Grade or Leve| Completed
b. Ifyes, List ke offeracs, the defes of the offentes gnd the sentences l 8  Ewployment al (e of offense Iy
H imposed: 5. Crimina) tecord
Orffenye Date Sentence 10.  Deteeibe the telationship derrcen the dcimdun and the victin {e.g.,
1. Pubfic Imoication  1027/81 Finzd $10.00 atd cosis Tamily member, employer, friend, ete.y 4
2 Swong Armrobbery  1027/81  Amended to simple assaalt, 3 mo.. ! H.  Wasthe viciim a reeident 5F the cotamamity wher:m: hwtnicide occurred?
'

suspended, scrve 10 days, 53¢ fine Yoo X} No ()

and costs
3. Firesrm Posseasion  11/29/89 Fined 510,00 ané cogts.




\z

i

Was (he vievm held hoalage Suring the crime?

Yes - Leas ihen one {1} hoi

Yea - More than one (1) howr
X Ko

I yee, give dewils: N/A

e Describe the physical barm amd/or i

jurics inflicted on thve vierim:

b Was the victizo tortured, sizie the nature of die torure:

Victim - Jewhes Wats

8
3
5

Age ol vietim 1@ 2. Sex frmale
Race of victim caucgaian 4. Mmital Stats: Never Married ()
Chiklren:  Number . D Married )

Ages Divored ()
Other dependents Spowsc Dec'd { )
Pren: Faber-Living? Yes { ) He (X)

Maother - Living? Yes £ | Mo (X)wletim 1

Educstion: Highest Gradde or Lvel Complesed 5
Emplayment anime of offense
Criminal record
Dexcribe the 3 Tetween the & dznt and the viedm (e.g.,
fanily mamber ermluyer. friendd, enc. ). oy

Was the victima resident ¢f the corrmanity whers the bomicide ocourred?
Yes £X)] Mo ()
Was the viclim held hostage duning the ¢rime?
Yes - Less then one 1) hour
Yes - Mare than one (1) hour

X Ne
fyes, give derzil: N/A

a nucn‘be the phmc:.\ ‘harm and/or § mjunes inflicied on ‘h: wcnm

nmmm&um.haum___,._
b Was the viclim 1orrured, staie the narre of the tortres_

L4

Osher Accomplices:

& Weye there sny persons not tried a5 co-defendamts who the evidence
ghowed participeted in the commidsion of the offense with the
defendan? Yes () Mo (X)

B 10yes, stme the wature of their partioipation, whether any criminal
charges have been filod against such persons as 3 resull of their
pirticipation and the disposition of such charges, if known: NA

& Thathe westify ot Lhe dant’s is) ? Yes { JNo( 1WA

D. REPRESENTATION OF JHE DEFENDANT

" !

How many aftomeys 1ep

(i roore than one counse] served, answer she following questions a5 w c3ch
counse) mnd attach a copy fer each w tds report.)

Name of counsel: John A

Date caunsel secuted: June IL2000.

How was sounst] scored:

& Retained by defendant i3

b Apppinied by vourt (X}

¢ Publicdefender )

T{ counsel was appointed by cour, wis it because:

& Defendunt unchie to afford counsel (%)

b Deferndant nemsed 6 secure counsel { )

e Other 13

How rmany years bas counge! practiced kw?
a Ows i}
b Smil ()
. Oveld {X)

‘rriginally, (he defendun: had two aNommeys prior to e ikt rawsl of the deatk peaslly

iics.

n

{
1
| Victim - Cheisix Smith
Vo, Apeofvienmll 2. Sexfamale
! 3. Ruce of viclim caucamipy 4 Marital Stanus: Nnﬂ' Warmied (X}
t S, Childen Nuwber ) Mari (4]
h Ag= Dwmced (@]
Oher dependenls Spovse Desd ()
| &  Parenu:  Father-Livieg? Yes (X) WNe ()
' Mather - Living? Yes (X) No { }
| 7. Edusstion: Higbest Grade or Level Compteted T grede .
i 8. Bmp!oymz wimeolofinst gtadent .
LA
' 10, Dmmbehmhﬂuﬂupuhmlheufmdmwdxmm(:g.
1 farily cmber, employes, fiend, #ic ).
i 11, Wes the vistim a residen of dhe coremunity where the baraiside occurved?
L Yes () Mo
[ 12 Wasithe vietim beld hanage during e crime?
i es - Lens then one (1) howr
' Yz - More than one (¢} howr
v X Weo
: If yeg, give detzils: /A
i 13 Describe !he yhysu! ‘e endfor i m;um.-s mﬂmm om the
org infala
! nnmumﬁmkﬂm__ﬁ_._
| k. Wasthe vichim Wormimed, sialz the nanve of the e
TS Cu-d:t'end.ln&

1a
e

Were ihere oy co-defondants p the trial? Yes (X ) ¥o ()
h. 1f yes, whnwmcnm mﬂseﬂlamewere nmpnm! o therm?

r.  Muturc of eo-defendent™s role in sfftnse:

d.  Any further

Al dents art beiag wisd

8 ' D cavmsel yexve dhroughent the trial?
1fnot, expleia in demil;

Whet is the nanare of counsel’s practice?

Mastly civit{ )
General {3}
Moatly criminal (X))

!

What percentage of the popelatian of the couaty from which the juty was

sedacjed is the same tase 25 the defesdant?

P

Under 10% ()
{8 « 25% ¢}
25% - 50% [
50%- 5% ()
75% - 0% X)
Over 9% ()

2. Wm menbezs of defendani’s race represenied on the juny? Yes (X)Me{ 3
How msany of defendant’s race were jurors?.

LA E
b.

Was a change of venus requeswed”  Yes (X)) No ()}
Hyes, wasitgranied? Yes {(X) No (]

Ressons for ehange, if granted:




F. CHRONOLOGY OF CASE

Elapsed Days
L. Dnate of offense 33099 N/
2. Dztcof aest 5252000
3, Date ris began
4 Dixie saatenee imposed 0241 172002
5. Date post-trial motions rled on
4. Dme tris) jidge®s report k
*7.  Dated received by Sepreme Court,
*8.  Date sentence review leted
*3.  Total tlapsed days
10, Othe
*To be completed by Supreme Court

“This report was sabmitted to (he defendum’s eounsel and to the atomey far the
Stare fof fuch comments a5 cither desired 10 mpke comeaming s faciual Acturacy.

o

D.A Drefense Coyriae?
Cammenis mre ageched (1] ()
Had no cummenis i) i)
Has 1ot regponded {) ()

1 hexehy ecvisfy that I have complered this topart Lo the best of my abrility

o that (he joformation berein is seeuradc and compleve.

———
[ (I b%'-% Q\__) Y] El
Dt Judg ¥

CownoF’_2 3 Counry
Judicial Diseicr___
[ _'.\"“'5“1'“”‘“:{"‘“"3;'_

fem Hin waz erupgned gt besea &
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REPORT OF TRIAL JUDGE Y24 2000

[ FICED™]

IN FIRST DEGREE MURDER CASES | Cltrk of the Cours

IN THE CIRCUIT C.OURT OF RUTHERFORD COUNTY, TENNESSEE

AT MURFREESBORO
STATE OF TENNESSEL b
) Case No. 51621
}
. )]
) Sentence of Death ()
] or
PERCY PALMER, )} Life Without Parole (]
} or
Defendant, ) Life Impriscnment (8]

A DATA CONCERNING THE TRIAL OF THE OFTENSE

1. a. Status of Case:
Original Trial ]
Rermrizi/Regentencing ¢ )
Plea A greement X)
b. Brief summary of the facts of the homicide, including the means used 10
cause death and seene of crime:

On July 12, 2000, &1 approximately 2:22em, an officer was dispetched to the
sear of K-Ma in reference 0 2 poseible drupk driver, Upon amiving gt the K-Mart
1he officer found & vehicle with a white mele, later identified as Troy Snell. The
subject has been shot in the lefl tempie. A t-shirt behind the victim's head had a
name {ag from Captain D's on i, It was noted the ignition key was 1o “on,” but the
battery was dead, ali doors were unlocked except the driver's side, and a watlet,
bottle and cigaretie were found near the victim. An officer was dispatched to
Caplain D's when an exterminator eslied pelice afler discovering two bodies in the
walk-in cooler, The door to the cooler was open, and a black male subject (ater
identified as Biryan Speight} was kneeling and folded over with a gunshot wound ¢
1he top of his head, A white male subject, later identified as Scott A. Meyers, was

parole? Yes (X} Mo ( )

% Did the State withdraw its notice of inzent 1o seck the death penally
tither formally ar informally? Yes ( } No (X)

d. Who sentenced defendant? Fudge (X) Jury( )

c ‘What sentence wis imposed?
Death () Life Withowt Parcle { ) Life With Parole (X)

f. If 1ife imprisonment, was it imposed as a result of 2 lung jury?
Yes () No O

8. Was vietim impact evidence introduced et nial? Yes{ } No )

9. Aggravating Circumstances, T.CLA. § 39-13-204(i): N/A

a Were statutory aggravating circumstences found?
Yes {}) Ko () NA (X)

b. Which of the following stahiory aggraveling droumstances were
instructed and which were found? (Please note the version of the
slatutory aggravanng circumstance instructed in the blanks provided
when zpplicable, i.¢., the 1989 version or the 1995 version. )

o Relate any sxg—mﬁmm &spects of the aggravating circumstance(s) that

influence the pumshm:nt N/A

d.  Were the appravating circumstances found supported by the

evidence? Yes [ ) Mo ( ) N/A (X)

10, Mmgmmg Circumstances, T.C.A. § 38-13-2040): NA
Were the mitigating circumstances saised by the evidence?
Yes { ) No () NA (X}
b. 11 50, what miligating circumsiences were raised by the evidence? N/A
¢ Relatc any significyut facts sbout the mitigaiing circumstances that
influence the punishment. N/A
d. Iftried with ajury, was the jury instruced regarding al! the
circumstances indicated in 10{b) as mirigating circumstances?
Yes () No () WA (X)
1f no, hist which circumstences were not induded as ouitigating
circumsiances and explain why such circumstances were opmitted: N/A

11, If the sentence was death, does the evidence show that the defendam killed,
atteampted to kill, or intended that 8 killing take place or thaz lethal foroe be
employed? Yes () No ()} NA )

3

iaying on his left side facing the rear of the cooler. He was bound with an eiectrical
cord and shat in the back of the head.

During the course of the investigation it was revesled that all thres victims
were shot with the same .22 caliber gun, There were no signs of struggle or forced
entry, Two bags with the two evening deposits fo1ing $1780 were missing. The
restaurant's alenm system was off and a1l the doors were locked.

LaTonyz Taylor and Percy Palmer were devilaped s suspects and were
indicied on November 6, 2001 with three counts first degree murder, three counts
felony murder, three counts especially aggravoted kidnapping, and one count
especialiy zggravated robbery. On Jenuery 26, 2005, Pacy Palmer pled guitty in
connts 4, § and 6 to felony murder. He received a TDOC semence of life with the
possibility of parole in each count. The counts ere 20 Tun concurrent.

2. How did the defendant plead? Gailty (X) Not Guilty{ )
3. Was guilt delermined with or without ajury? With{ )} Without (X}

4,  Separate Offenses:
a.  Were other offenses tried in the same ial?

Yes (X)
No ( }

b.  If yes, list those ofienses, disposition, and punishment:
Premeditzted Murder (x3 —Dismissed
Especielly Aggravated Robbery {x1 ) —Dismissed
Especially Aggravated Kidnapping {(x3 }—Dismissed

5. Dnid you s “thirteenth juror™ find the defendant wes guitty beyond a
reasonable deubt? Yes { ) No () Na &)

6. Did the defendant waive jury determination of pumishment?
Yes (X) No ()

7. @&  Didthe State file s notice of intent 10 seek the death penalty?

Yes (X} Mo ()
b, Did the State Fle 2 notice of intent to seek life imprisenment withow

2

12.  'Was there any evidence that at the zime of the offenge the defendant was
under the influence of narcotics, dangerous drugs or aleohnl which actually
contmbuted to theoffense? Yes ( ) Ne { 3 NA (X)

13.  General comments of {he trial judge concerning the sentence imposed in
this case {e.g., whether this senence is consistent with those imposed in
simiiar cases the judge has tried, eic.): The sentence is consistent with those
imposed in similar cases.

14, Brief impression of the trial judge as to conduct and/or affect of defendam
al wia} and sentencing: Mr, Palmer voiuntarily aceepted the plea agreement
He seemed (0 complelely understand the procecore.




™

B. DATA CONCERNING THE DEFENDANT'

Defendeant’s Military History, including type of discharge:

13
1. Name Falyer Percy Lee 2. Hnh Date_Feb. 3, 1980 N/B
Last,  First Middle mo.fday/year
3. Sex_Male 4, Marital stems:  Mever Mamied  {x )
5. Race plack Mamied [ ] .
6. Children; Number_2 Divorced () 14. 3 Does the defendant bave a record of prior convictions?
Agesi 74 B Spouse Dec’d  { ) Yes (x) No ()
Other dependents: _®o h. If yes, list the offenses, the dates of the offenses and the sentences
7. Parems: Father - Living? Yes (x} No () imposed: )
Mother - Living? Yes {x) No ( } Offense Dae Sentence
§.  Education: Highest Grade or Level Completed: 1 ameft _ o0 Ly,
9. Inelipence jevel: Low (IQ betow 70} _70 2. posgession Marijuans  Late 1990's Unknouwn
Med {1Q 70 to 100 3.
High (IQ above 1007 4.
Not known 5.
10.  a. Was the issve of defendant’s mental retardation under T.C.A. 6. . _
§36-13-203 reised? Yes (a) No () 15. Was the defendant a resident of the commmunity where the homicide
b. If so, did the court find tha the defendant was mentaily retarded as occurred? Yes () No o {x) o
defmed in T.C.A, §38-13-203(=)? Yes ( } No (x)rorion struck upon plek 16.  Noteworthy physical or mentzl characteristics or disabilities of defendam:
11. 2 Was apsychiamric or psychofogical evaluation pirformed? Tatoos
Yes (x) No () Hild menta] rerardation
b, If yes, surmunarize pertinent psychiatric or psychological information
and/or diagnoses revealed by such evaluation:_kild ments) zretardatien. 17.  Other significant data about the defendant: .
Limited Libellectual functioning Multigeneratioal gysfunetion, abindoned as child, neglect

12.  Employment record of defendant at or near time of offense, including if
imowm, type of job, pay, dates job held and reasan for termination:
_Shoney's Restaurant (ddahwesher) 2000 minimm wage
International Used Trock Center (cleaned trucks) 2000 minimer wage
Fenbacky Fried Oracken {oook] 2000 minimom wege

Pillsbury Plant (jsnitorial work) 2000

'Defense counsel may omit any informetion that may, if disclosed, impair the interests of
the chent.

€. DATA CONCERNING VICIIM, CO-DEFENDANTS, AND
ACCOMPLICES

1. Age of vietim42 2 Sex M
3. Race of vicimW 4. Marital Swtus: Never Married { ]
5. Children: Number 3 Married (X )
Ages 15,12, 10 Diverced ( 1
Other dependents Spouse Dec’d { )
6. Parents: Father « Living? Yes ( JNo{X}
Mother - Living? Yes (X ) No ( )
7. Education: Highest Grade ar Level Completed UNKNOWN
& Employment at time of offense CAFPTAIN ID'S RESTAURANT
9. Criminal record NONE
10. Describe the relaionship between the defendant and the victim {e.p.,
family member, employer, friend, etc.): NONE
11, Was the victim 2 resident of the ity where the homicid
occomred? Yes ( TN {X)
12, Was the victim beld hostage during the crime?
X Yes - Less then one (1) hour
Yes - More then one (1) hour
No
If yes, give details; DEFENDANT ENTERED CPATAIN D'S
RESTAURANT AFTER RESTAURANT HAD CLOSED, DEFENDANTS
ENTRANCE WAS UNKNOWN TO VICTIM WHO WAS CONFRONTED
BY DEFENDANTE WITH GUN THEN TIED UP AND MADE TO
KNEEL IN WALK IN COOLER. VICTIM WAS SHOT IN HEAD.
13. a. Describe the physical harm and/or infuries inflicted on the victim:
SINGLE GUNSHOT WOUND BY .22 CAL. PISTOL
b, Was the vietim tortured, state the nature of the rorture: NO OTHER
INJURY OTHER THAM STATE IN i3a
14, Co-defendants:
a Were there any co-defendants in the trial? Yes (X } No { ¥
b. If yes, what conviction and scntence were imposed on them?
3 COUNTS MURDER FIRST DEGREE (JURY VEEDICT) LIFE
WITHOUT PAROLE
2 COUNTS ESPECIALLY AGGRAVATED KIDNAPPING 20
YEARS 100% :
1 COUNT ESPECIALLY AGGRAVATED ROBBERY 20 YEARS
100%

¢. Namure of co-defendant’s role in offenee: CO-DEFENDANT
STATED MOTIVE FOR CRIME: 18 YEAR OLD VICTIM OWED HER
MONEY FOR DRUGS. CO-DEFENDANT PARTICIPATED BY
GETTING THEM [N RESTAURANT WHERE MONEY WAS TAKENM 3
RESTAURANT WORKERS WERE KILLED

d. Any Rurther comments concemning eo-defendants:
15. Other Accomplices:

a. Were there any persons pot tried as co-defendants who (he evidence
showed participated in the commission of the offense with the
defendant? Yes J¥e( )

b If yes, siate the nature of their participation, whether any criminal
<harges have been filed ageinst such persans &5 & resull of their
participation and the disposition of such cherges, if knawn:

c. Did the accomplice(s) lestify at the defendant’s trial?

Yes( 3Neo ( )



NCE! G VICT 0-I) ANTS, AN
1. Age of victim 29 25 M
3. Rage of victim B 4. Marita] Status: Never Married (X )
5. Children: Numbey 1 Marmied ( )
Ages BELIEVE TC BE 13 Divorced { )
Other dependents Spouse Dec’d { }

6. Parents: Fatber - Living? Yes ( }No{ ) UNENOWN
Mother - Living? Yes (X } No { )
7. Educaton: Highest Grade or Level Completed UNKNOWN
8. Employment at time of offense CAFTAIN D'S RESTAURANT
9. Criminal record ARRESTED SIMPLE POSSESSION OF
MARIHUANA 1998; ASSAULT 1999 (NOLLED}
10. Describe the refationship between the defendant and the victim {e.g.,
family member, employer, friend, etc.}: NONE
11. Whas the victim & resident af the community where the homicide
occurred? Yes INo(X)
12. Was the victim held hostsge during the crime?
X Yes - Less then one (1) hour
Yes - More than one (1) haur
No
If yes, pive deteils: DEFENDANT ENTERED CPATAIN D'S
RESTAURANT AFTER RESTAURANT HAD CLOSED. DEFENDANTS
ENTRANCE WAS UNKNOWN TO VICTIM WHO WAS CONFRONTED
BY DEFENDANTS WITH GUN THEN TIED UP AND MADE TQ
KNEEL IN WALK IN COOLER, VICTIM WAS SHOT IN HEAD.
13. = Describe the physical herm apd/or injuries inflicted on the victm:
SINGLE GUNSHOT WOUND BY .22 CAL PISTGL
b. Was the victim tortured, siate the nature of the Lorture; KO OTHER
INJURY OTHER THAN STATE IN 13a
14. Co-defendanis:
a. Were Lhere any co-defendants in the trial? Yes (X } No { )
b. If yes, what corvicrion and sentence were imposed on them?
3 COUNTS MURDER, FIRST DEGREE (JURY VERDICT) LIFE
WITHOUT PAROLE
2 OCOUNTS ESPECIALLY AGGRAVATED KIDNAPPING 20
YEARS 100%
1 COUNT ESPECLALLY AGGRAVATED ROBBERY 20 YEARS
100%

C. BATA CONCERNING VICTIM, CO-DEFENDANTS, AND

1. Ageof victim 18 2.8ex M

3. Race of vicdm W 4. Marital Status; Never Married (X )

3. Children: Number O Married ( )
Ages Divarced { }
Other dependents Spouse Dec'd { )]

§. Parents; Father - Living? Yes (X ) No { )
Mother - Living? Yes (X ) No { }
7. Bducation: Highest Grude or Level Completed 13™ GRADE HIGR
SCHOOL
8. Employment 21 time of offense CAPTAIN D'S RESTAURANT
€. Criminal recond NONE KNOWN
10. Describe the relationship between the defendant and the victim (e.g.,
{amily member, employer, friend, #1¢.): CO-DEFENDANT STATED
VCITIM OWED HER MONEY FOR DRUGS
11, Was the victim a regident of the commaunity where the homicide
occurred? Yes (X Y No{ }
12. Was the victim held hostage during the crime?
Yes - Less then one (1) hour
X Yes - More then ane (1) hour
Ro
1f yes, give details: VICTIM CLOCKED OUT AT CAFTAIN D'S
RESTAURANT AT 12:06 AM. AND WAS FOUND IN Hi5 CAR A
SHORT DISTANCE FROM THE RESTAURANT BY POLICE AT 2:25
AM. HE WAS DECEASED FROM A SINGLE GUNSHOT WOUND.
13, a. Describe the physicel harm and/or injuries inflicted on the victim:
SINGLE GUNSHOT WOUND BY 22 CAL. PISTOL TO RIGHT
TEMFLE
b. Was the victim tortured, state the pature of the osture: NG OTHER
INJURY OTHER THAN STATE IN 13a
14. Co-defendants:
a. Were there any co-defendants in the trial? ‘Yes (X } No ( )]
b. If yes, what conviction apd sentence were imposed on them ?
3 COUNTS MURDER FIRST DEGREE (JURY YERDICT) LIFE
WITHOUT PAROLE
2 COUNTS ESPECIALLY AGGRAVATED XIDNAPFING 20
YEARS 100%

c. Nature of co-defendent's role in offense: CO-DEFENDANT
STATED MOTIVE FOR CRIME: 18 YEAR OLD VICTIM OWED HER
MONEY FOR DRUGS. CO-DEFENDANT PARTICIPATED BY
GETTING THEM IN RESTAURANT WHERE MONEY WAS TAKEN 3
RESTAURANT WORKERS WERE KILLED

d. Any fupther comments concerning co-defendants;

15, Other Accomplices:

# Were there any persons not tried as co-defendants who the evidence
showed participated jn the commission of the offense with the
defendant? Yes { JNo{ )

b. If yes, state the navre of thely participation, whether eny criminal
cherges have been filed against such persoms Be 2 resu®t of their
participatiom and the disposition of such charges, if known;

c. Did the accomplice(s) testify st the defendant's trial?

Yes { I No¢ )

1 COUNT ESPECIALLY AGGRAVATED ROBBERY 20 YEARS
100%

c. Namre of co-defendant’s rale in offense: CO-DEFENDANT
STATED MOTIVE FOR CRIME: 18 YEAR OLD VICTIM OWED HER
MONEY FOR DRUGS. CO-DEFENDANT PARTICIPATED BY
GETTING THEM IN RESTAURANT WHERE MONEY WAS TAKEN 3
RESTAURANT WORKERS WERE KILLED

d. Any further ming co-defend
15. Other Accomplices:

a, Were thege any persons not tried as co~defendants who the evidence
ghowed participated in the commisgion cf the offense with the
defendant? Yes { INao( )

. If yes, stale the nature of their participation, whether any eriminal
charpes have been filed against such persons as a resnlt of their
participation and the dispesition of such charges, if known:

c. Did the accomplice(s) testify af the defendant’s irial?

Yes ( INo( )




L. REPRESENTATION OF THE DEFENDANT a Under 10% ()
b, 10%-25% 'S
1. How many atlomeys represented defendant? 2 . 254 -50% ()
{1f more thim one counsel served, answer the following questions as to each d, 50% - 5% {1}
coumsel and attach a copy for each to (his report.) e 75%- 0% (@]
2. Name of counsel;  Jeme= Simmona, Patrick mclally L Over 3% {3
2. Were members of defendant’s race represented on the jury? Yes{ YNo( ) u/a
3. Date counsel secured: 2002 How many of defendans’s race were jurors?
R Was a chenge of verue requested?  Yes (x} Ne (
4. How was counsel secured: b Ifyes, wasitgramted?  Yes (2x) No ()
a. Retained by defendant {3 Reasons for change, if granted:__pypiioity
b.  Appoinied by court {x}
c Public defander {1}
4. If counsel was appointed by court, wes it because:
a.  Defendent anable to afford coumael  (x}
b. Defendant refused 1o secure counsel ()
c. Other {explain):
6. How meny years has counse} practiced law?
a Q105 £}
b. $1010 ()
c. Over 10 {x)
7. What is the nature of counse’s practice?
a.  Mosdycivil{ )
b.  Generat ()
<. Mostly crimtinal ()
8. Dnd counsel serve thronghout the trial? Yes {x) No ()
9. Ifnot, explain in detail:
10, Other signifiant data zbout defense rep
E. GENERAL CONSIDERATIONS
1. What percentage of the population of the county from which the jury was
stlected is the same race as the defendamt? s/
g

5
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REPORT OF TRIAL JUDGE
IN FIRST DEGREE MURDER CASES FILED

IN THB CIRCUIT COURT OF COFFEE COUNTY! AR . 7 113

STATE OF TENNESSEE . ok of the Dourts
Cage No. 38,306F

MATTHEW VICTOR FERKING Lif Without Parcle (X

1.a smnwf&u Orlginal Trial (%) RetriiVResenteacing {
b. Bncflumnyofhmﬂmmdthﬂmgbmmw

2. Bow did the defondant plead? Chiilly (0 Nol(}ul.lry }
3. Was guilt determined with or withour & jury? With ) Withez (0
4.  Seporate Offtases: Three (3) Counts of Fing-Degres Mi
EY Wmothu-oﬁmahkdmhmtnﬂ? Yu ( ) No (X0
b, Ifyes, list thoes offenses, dispoqition, and p

5, Didyouss “hivtoanth as Gnd Gos Astendant ey gHly beyand
o mewbednit Y () No () nm(x) (Piee)
. Did the defond of,

=

Yo () Mo () A CD e
7. 8 Didthe State fle & notice of intaml 1o peek the death paatey?
Yoo (0 No ()

_ Rela nwﬂ:gmiiegﬁ aspects of the aggraveting ciroumstancefs) that

e Were the mgrevating cirenmstances founs suppocted by the
evidence? Yes { ) Wo () NA (X) (Plea)

19, mnmngammm,'muss-u-mm w.«(x) (Plez)
mitlgating ¢

e Wereths
Yo [} Mo ()
b Ifan, what mitigating ci

5
. E
g
1

A
St et e 5t et e e vt €T

g)) No wwmm
(3  Priicipation orconsent by victin
(4]  Beliefthwt oondluet justified

Mipre

=
G

e i e e

Nt St ot et et

Youtnisdvareed age of deféndant
(8)  Mirctal Hoane or defioct or Iexication
) Otbon {2

{0) Rdmmmgmﬂ:&ntfamubomﬂnmmmng clroumstanses that
influepct the punishment.

{d) lftrl.udw{ﬂum mﬂ\ejm_vmmmdngnﬂngﬂ]dz
d i 10(b) ap mitigeeing <

Yer {} No (}

In e spmoe: prosvided, please list o1} ponsixsatory sebtigating St reised by tbe:

b Did the Stase file s notice of intead to seek life imprisonment without
parole? Yes { ) No (X)
c.  Didthe State withdraw s notice of intent o setk the degth penslty
either formally o7 informally? Yes' (X) No ( )Y{Plea)
d. Wheo sentenced defendent? Judge (X) Jory{ )
¢ What sentence was imposed? Desth () Life Withont Pardle (X)
§ - ¥l inprisoninens, Wes it imposed a5 4 result of 4 fung fury?
Yes () No () NAGD
8. 'Waa victin impart evidence introduced at trial?
Yes( JNo{ IN/A DO (Ples)
9, Aggrevating Citcumstances, T.C.A. § 39-13-204G) WA (X) (Plea)
o Wete ststutory mggraviting ciramosances found? Yes( ) No ( )
b, Which of the following stahutory apgravating circumstantes Wete
mmmdmdwhd:mﬁmnﬂ? {Pitase note the version of the.
E d in the blanks provided
.mmﬂgm,wlsmvmwﬂmimm)
Tnstroacted Fomd

NP

o) \rmﬂmmamh:ufhw
{5 mevmajnmmmm
(0] -rmwdmdnﬁuﬂ.m

L T L . T sy
[ P T NP
A it i e

e s e

sas mostler
(13 [[ationt of the body,
ad) Eﬂu‘lywmulwwe wiedm

1
In s space, hmﬂmmﬂﬂﬁmwmm&mmmmw
focmrr thit was fostrueted, bud is poy in the prior JisL

2

B no, liet which cl wece not included ea
mmmnpmwmmwmmm

11, Hthe pentence was death, doea the evid herw thad tha defendant killed,
evpted to 141, ar intended tat & Xitling take place or that Jethal farce be
cmployed? Yer { ) Mo () NAGD)

12, Wasihere any evidence that t ¢ lime of the offenss o defendant wis
mdﬁ&mﬁumofmdmewmwnidwhlﬁﬁahm
contribited to the offense?  Yer (; Ko ()

13, Geoerl coroments of the 1ra) judge conseming the sentende imposed i
huun(eg,wheﬂmﬂmm-mummﬂmemmdin
mﬂnmme:ﬂéﬂﬂhﬂm& ota): Jmmmmm.n@,

m‘

14.

Ll of

: Nope
7. Purcms:  Father-Living? Yes { ) Ne () Unknewn 00
Mother - Living? Yes (X} Mo ( )

4




]

i4,

Bduention: Higheat Grade tr Level Complnted:
Intelligenee Jevel: Low (1Q below 70}
Med (IQ 7010 100}

[ S
& Watthe issoo of defendant's intellbctus] diashility wndes T.C.A.
§35-13.207 raised? Yes { ) No (X}
b Ifse, did the court find that the defendart wes intcll by disnbled as

defined in T.C.A. 539-13-293(:)7 Yes 4 ) o { )
& Wasa prychint

Ya(X]Nn()

Enpko xecmdof"‘ mmmumofmmah:aif
imcrw,typecfjob,m’ dm;ubhﬂdmdmmfmmnlnmm

& Doos the defrifent have & recard of rior comvistions?

Yoo ()} Mo OO
b. If yes, i the offerses, the datea of the offenses acd the sentetosa
raposed:
Offense Dmie

Sentpce

1.
2.
3
4.

4.

I yen, give dotails:

Yes - More than ong {1) hour
No

3 Describe thuphr!imlhmn Mﬂnﬂmmﬂwndmﬂmvm

B W e vietn orpures, ot o et of g ke Uikien,

Co-dafsdants: i
. Wesihee mny codifendamteinthe wial? Yes () No (%)
b. Emﬂmtmﬂdmmdmmimwudqndm?

o Newue of co-dafendant's rals in offence;
N4

d,  Any further comments conterning co-defendants:
B

15,

Ozharﬂnmmpbm.
Wmhmmwsmmk{eduwdefmdmuwbnmm
participated in the comeaission of the offense with the
ddmdm“ Yer ()} No £9
b, Ifyes, staie the nators of their pardoipation, whether mny crimina?
charges have been filed such persnts a5 A resuls of their
participation and the dispasition of snch charges, if koown:

5‘

Wu tha defendant amﬂmofﬂ:e eummmﬂymhhmdde

osnred? Yeo (K) No ()
Nomﬁyphymalerm@ﬂlmmkﬁuardluhﬂmnfﬁfmdm

i1

1z

of vi £

Race of vietin Caugasion 4. Marita) Starus; ngkhnsd(( )?

Children: Fumb 2 Marricd
!9 s;mnege:‘d {0(;

Other dependents

Parents: Fatburl.img?"u{) ()Um

o Mother - Liviug? Yes (X) Nn(

Educstion: Girade ur Lovel £

Binployment at time of offnse

Tieacribe the reistionship befween the defendant and the victn (2.8

family membet, mp!nye:,mend,m)- i

Was the victim a residext of the ettamumity where the homicide deoured?
Yea (X) Mo (3}
Wurh.eﬁuumhaldhosugedmugthammn"

Y& - Leas then one (1) boar

[3

——- s e TOALL Gor ey

Ty meanbes, caploer, iend, et .

Wnlhewmmnmdmsntmemmmmhywhmﬂmhmlddencw
Yes -{X) Mo ()
Waa the victim held hostage duing the crime?
Yes - Lass then qae (1) hour
Yes - More then one {1) hour

X No
If yea, give dotails;

o Mhlhephymﬂhmmdfwmpmsmmcmdunmeum

b Was the viorim wortored, staly the netare of ibo tarture:_Unkmawn

Co-defendamis:
& Were there any codefeadanms in thetinl?  Yes () No (X)




15,

b fyes, what convietion and sentence wers imposed on them?

£ Natre of po-defendant's role in offanse:
WA

e Fenlarrts

8 Any furthey g
WA

& Were there uny persons not tried ps co-defendents who the evidence
showed perticipatad in th conrisslon of the offens: with the
delindeni? Yer () Mo (K} _

b. I yes, atate the nature of their participation, whether any crimina{
changes have been filed against such persons o5 a result of e
participation aé the disposition of suck charges, iIf imowen:

A
¢. Did the ancomplicels) tatfy af the dak sl 7 Yes( yMo( ) NAX)
FORVICTDM - JAYLON HERSHMAN
1 Ageof victim 23 motths 2, Bex Maie
3. Rgee of victim Capeasian 4. Marite] Statas: Never Mamied (X)
5. Chilren; Hhumbee § Married (3
Ages NA Divorced ()
Other i Spouse Deetd ()
6. Puents  Father- Living? Yes (X Mo { )

Mother < Living? Yes { 3} No (X}

g

15 Oﬂn-Anmnm
Wmﬂmemypermnounedasm—d:ﬂndnmwhomemdm
showed In the cormision of the offenss with the
defendert? Yos () No ()

b, Ifyes, sieto the natore of their , Whether ery crimtond
charges have been filed agakst such persons &8 4 regult of their
participation and the disposition of such cherges, if known:

Hig_,
r.Didﬂm‘ {s) testify at (he Sefendapts trlal 7 Yea { INo{ )} WAL
1. How mneny mtamays

represeniad dofender? 2

(1 rmoze than ohe coumae] served, snswer the. following questions &s to esch
mﬂmmﬁnmﬁrmmﬁzm)

2. Name of comnasl: B

i &R/
4, How was couttsal secured:
v Rewined by defondmt {) .
b Appointed by cowr (X) Janes A, Simmons, Eag.

e Public defender 00 B. Compbell Smoct, Bsq.
5. Mreounsel was sppointed by court, wag ft becanse:

a.  Defendant unable to afford counsel (X))

b.  TDefendant refmed w0 seame counsed { )

& Other (explainy:

6. How muny yeam bes counsel practiced law?

[ 111 ()

b. Swil { }

¢ Oeerid (X (M Smeot and Mr. Sirmons)
' Whunhmmutmdnpn&m?

il

u.
12

Education: Highest Grade or Lavel G
Eniployment at time of offenss WA
Crimdnel recerd __Nopg
Mbmeﬂmmwmmhde&ndmdﬂuﬂm(ag,
family member, employer, fifend, ete):

ipleted 1A

Was the victim 4 resident of the community whee the hamicide oopuTed?
Yes (X) Mo 3}
Wnsﬂnﬁulhnhuldhmmgzdnrmamm?
Yes - Laes (her one {1) hoar
Yexi - Maore than ape (1) hour
No

— K
If yes, pivo details:

> Damhe&eph)mmdhummdlulhjmiﬁmﬂﬂdmﬂumm

b, Was the vickim tortured, stts the nahue of the kortre:_Unloown

Co-defendanty;
L Werethere oy co-defendanis inthe tral? Yes () Mo (X)
B Fyes, wint icticn and ‘were impossd on them?

e Nature of co-dafrmdant’s mole to offensn:
NA -

4 Agy fmlher tng co-defend
WA

bl o

10, Other significent dara ghow deforse repr

& Mnﬂlyvml ()
b

<. Musﬁymmma! (X)(Mr Smoot and Mr. Sirceomns)
Did eomueel serve tiroughont the tal? Yes { ) Mo { ) N/A (X) (Ples)
T not, explain in detuil; .

E. (NFAAL CONSIERATIONS
mmmyofﬁemﬂaﬁmarwmmqmmhhjmym

selected is the pame race o8 the defen

Lod

Ead ol ol o ad

d on the jery?
Yea( } No{ ) NA (K)ﬂ’hil
How many of defondant's réce were jrom? WA(Pla) .
[ Wasathangmfvmmmqmd? Yes (} No (X)
b Ifyes, wastigrasmd? Yes (3 Mo ()
BRepsons for change, if granted;

F. CHRONOLOGY.OF.CASE

Elspsed Deys
Dele o offense 9/18710 .
Dhate of arrest 223/1C A
Date tris} began,_Plen 73012 475,
Deie sentence impased 426

¢ Plea B2
Dite post-tria! motions raled o NAGERR) e




6. Dute trisl Fadge's report completed 1272613
*7.  Dated resetved by Supreme Coun__

. *To be conplesed by Supreme Court

This report was ibmitied to the defendant’s consel and 1o tie aflomey for the
Staee Zar puch conments as eithr desired o muke conceming ite factupl secoracy.

DA Defense Counsel
1. Conimets ire atinched {) x)
2. Had np comments [e.1] (]
3. Has not responded (} : {3
1 heroby certify that Iheve completed this report te the best of my shility snd
that the information heséin Is atourste and
1f2/13 f.,?ﬂ}-‘--
Date’ -/ Tudge ¥
Conrt of

Judisied Diswicf 144 _
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N THE CRIMINAL COURT OF DAYIDSON COI

DIVISIGN

STATE OF TENNESSEE

Cazxe Mo, 954403
¥,

Sanimce of Death { )

or

FREDRICK ROBINSON Life Withoey Perole 0
(Defendant) Life krpricemment{ )

A. DALA CONCERWING THE TRIAL OF THE OFFENSE
1. 2 St of Case: Origina) Trial ( ) Refriap/Resestencing { ) Guilty Pz

b. Brief summiyy of (he fact of (he hrmicide, incloding the rmesos waed
w cause doxth gnd woeee of erine:

Defendant plenmed with co-defendan Nora Young to gain eniry
info victim's retideace. Onice ingide, defrndent Robinars shot knd kijked
‘Paul Basity, Shiricy Swwart pad Carlos Stawen. All vietims wrre kified
with mulfiphe gunghots from @ xmomat]e weapon. Defirkiant Robinsar.
then fled 4pd disposed of the gun. The bt &y, the delendant orrendered
himself o police =nd pdmined the shoorngs.

2. Howdid B defendentplead? Guity (X) NorGuiy { )

3. Was guilt determtined with or wilkout e jory? With { ) Without (X }
Pled Guikty

4, Seperuee Offantes:
£, Were pther offerises iried indhe same tinl? Yes () No ()
b, If yes, limt [hose offenees, dispossition, gnd punishment:
Defendant enteres gulty pless.

5. Did you es "thirtesth juror” find L defeadant wms guilty beyand &
responable deub? Yes () No { ) Nt Applicable

é Did the defeodant waive jury detzmminetios af punishment?
Yes () Mo { ) Not Applicable

'Awmqﬂnmhmm-ﬁwmwl‘rn.r

7

2. Did e Staz file a notice of inent 1o seek the death penalty?
Yo [} Ho (0

The defendant eriered guilty pleas befire the Strte Slod wrinen
patice, bt had given verhel notice of its intent o do sc.

b. Djé the State file 2 notice of inte fo seek Life rapriscriment
withastperale? Yes ( ) Mo { )Not Applicabls.

<. [id the State. withdew ita hotice of inmt to scek tae death pevally
either frmally or mfemaliy? Yes { J Ne () ol Applicable

&, Wit sarensed Sofendant? Judge( ) hoy{ ) Flee

€. What penyiznee was imposed? Death | )urewmnmrc(x)
3 Coumms Coprurrant
1. [[lifehrmsonmmf,msnmednnnsulwﬁhungnm
() Mo [ ) Mot Applicabls

Way victin impest evidence introducsd af mial? Yes (JNo ()
Not Applicable

Aggravating Circumstiwes, T.C.A §39-13-104(0): Mot Applivable
& Were axtulory aggravating dreumstences fomd?
Yes{ J Mo { ) Not Applicabte

b. Which of the fllowing statubity nggravating circamsisnces were:
ingirucied end which were finmd? (Pleas: note the version of the
stabutory aggTavehing ciGomnstnse tnsrusied in e hlanks
previdod when epplicshle, 1.2, the 1988 vorsitm o the 3995
vergieL)

Faund Tesstrucmd

§1) Yo of the vietim, [ }
@ P e )
@) Riskof deadh w o 3
e )

)

)

i
;
;

a in ahmction with

ot 1 I
{f)  Cormnved white it coxiedy { ]
O)  Victes wik ¢ dusher o law

B N S

anfiscrent, o,
{16} Victim wis & judge, dorict siomey,
S
{th Vnmvmd:nduﬂkul,m

M st
413)  MuBintion of the dy
(¢} ey nwmh!r wiaerab victim

&
s

i bt o, the Tt et sk U By Ay Mg hary aradviry apgrevelag s
hnt wus Encue, bt 2 i o i

Relaw ey signifiesnt aspects of e eggraveting circommtunce{s) that
Influesced (he porichment,

The Stare would have probably given notice of ([ (12).

c. Were [he agatavaring circumstancas fund supyorted by the
cvidence? Yes () be () NotApplicsbie

10, Hmmﬁumﬂmm:s T.C.A. §36-13-204(j): NolApplmblc
taignd by

2 Were e
Yea () No (1}
b. 1f o, what mitigating cirmumstanees were raised by the. evidence?
Yoo No
{13 Ro sigrificat priar arimtal hirery 3 [
{2)  Fxtrame ol o mootiomel fmtasce [ ) (8]
a oz bomsent by vidim I i3
(4)  Belial thw condur juzified {1 [
[ Mt wonzplice {3 (]
1)  Eniromm dures or itwutinl dowsation () i
Youtadrioosd ags of tafrdant {3 ()
() Mool di ot dulect vy moxication: (] (A
) Other (explain}? . i oy

. Relede any significent facts about (he mitlgaung cirmsmatances that
ircflueniced! the puntshment.
The defense would have grobakly piven sotice of 1,2, & 4.

2 Jf tried with a jury, was (he jory matrueied zegardivg alt the
circumetenqes indicated in tD{b) a5 nib.;nmmmmxmn:"
Yes { } No () HotApplcab

¥ na, Yist which cf were pol inclded ae mitigating
clrtumnmances od explain why such cireuromences were
orited:

The defonss would heve probabily gives potice of §, 2, & 4.

1), U the sartence was demh, does $he evidence show thal the defendaat
Xilled, snrmpted 16 Xill, or intended that 2 kiliing mlo place o7 thar
lethal force be employed? Yes ) No () Net Applicabile

12, W there any evidenoe thet at toe Gme of the offense the defendent
was  under the influence of nercotics, danperous drugs or elcohal
which acamlly conmibuted w the offnae? Yes () No ()

Ry the mpece et pless En 2ll nocdiminry Risigeiog Sactne Thsod by Hor cvidemze.

1€ yes, cxplain: Unicaosn.

13, Genenal af the trial judge fing (ive REnr=Dce impase:d
in this cpse {cg., whether Unis sentence is consstent with fhose
nnposed in shmlar coses the fudpe has tried, etc.):

Having prosecuted capss bn which the desh penalty 38 inppasiad
1oz two or mare mrders camentied &1 the agrme Hme, firoms often
{rposs the. sovermt panistument withoot exmusdinery mitigaiing
CITCRmStnces.
14 Brielimpression of Gue bria) g as to conducl anior affect of
dofrudant ot trial amd sextenciog:

Durimg the puilty plea, the defeadam was extresnely polite and
anenrive, There wos e conoen tbout bix undaxmndmg of the
procss,




i
3.

B. DATA CONGERNING THE DEFEMDANT

Neme: Fredesick Jerame Robinscr, Ir, 2. Birth Date: 9-27-78
Sexz Male

4, Musital tutas;  Newer Married (X ) Manied { )

5.

6.

Divercod { ) Spouse Dec'd{ )
Race: Africean Amenicen

Childry; Neombes 1 Ages: 3
Onber i

Parema:  Fether-Living? Yea (X) HWo { }
Mother - Living? ¥es (X} Wo ( )
Eiurarion; Bightst Grede o7 Leve] Complemd: 11 Grade

Intelligetoe bl Low (1 below 70)
MedIQ 7010 300) X {1988, 1987, 1685
High UQ wbove 100}
Not kn

a. Wy the isgue of defentiem’s sl pzrdetion mader T.C.A.
§ 313203 rated? Yes { 3 Mo (X)

b Hiso, did fhe court find that the defadant wis memally retorded
as defimed in T.CA, § 39-332-203{(2)7 Yes{ JNo( }

Mol Applicable.

a4 Wes s peychi hologitad ion performed?
Y (X) Fe ()

¢ Ifyes, senmerize pertinent peychitric or paythologieal
inéroarion and/or dingnixasg revealed by such evaluation

Far this case, woly a foreneic sviluation wad perfatmed with

findings 1hat he was cotgpetent, m-mmm!d:. and (hat » defenae of

inaanity could not be supp

tions had more

comphets Sndings of ADHD, Adjugtmen Dm’dﬂ with Degressesd Mood,
SF.D Submizne Alse, Schizophesnis, Arypicel Paychosis, Dysthyic
Dyisorder.

12,

Ferployment record of defendant at or near e of offenss, inchuting
if \nown, Type of job, pay, dates job held and roason for tertination:

a. Camul only. No Rarther infrrostion.

Defendtant’s Military History, incloding type of discharge:

Noor.

“n - V dirclad, gy e imkereyis 07 O

4

3. Docs the defindant have & record of prior convictions?
Yes (X} WNo ()

d. Ifyms, Jim the offienszs, bor dates of the offenses and the
sentences itnposed: Juvenike recand only.

Ofenst Darxe Senwnce

». Aggrivaied Rodbery 1997 Committed 1o Slate Custody.
b. Poss. /S Rewile w7 Commtted 1o Staw Cugtedy .

*mfmnwnmmkmnjumﬂcmmmlw

commitied thets crimes.

15

16

‘Was the defrndant & resitent of the oomomnity where the homicide
otrured? Yes (X)) Ne { )

Noteworthy physieal or megial cheracteristioa o diasbilities of
delervian:

Other significant dura aboot the defianfant:

& Parcnis victlm 1 Fadm Liviag? Ye (

1. Ageofvicnm 1t 33
Age of victiro 2: 21
Age of vigim 3; 20

2. Bex tf vistim 1 Female

Sex of vietim . Male
Bex of victim 3: Malke

3. Ract of vietim |: African Amerlcan

Recy of viaim 20 Afriean Americen
Race of vietim 3: Affican American

4, Muarital Status - viera 1 Never Mamicd { YMamied { 3

Diverczd (3} Sponse Dec'd { )

Marital Stetus ~ victim 2; Wever Memied { )Mameﬂ( 3?
Thvorced { ) Spowes Dec'd( )

Warite} Betus - victim 3. Newe Marricd (X ) Maried { )
Divreed ( 3 Spouse Des’d ()

5. Children— wsﬂml MHaomber; 6 Apes; Al Adults

Orhey d

Childrea - victhn 25 Number: 0 Ages:
Other

Childrer —vietim3:  Numiber: & Agts:
Other depenth

I¥o{ )7
WYH{XJN )
Paresits victim 2: Fatber - Living? Yer () No

(2
pther - Living? Yes { ) Ne (X ) Killed with him.

Perensta victm 3: Faiber - Living? Yes () Fo{ }
Motheer - Living? Yes [ 3 Mo (X)

7. Edugation: Highem Grade ar Leve) Compleled - victm 1: 7
Eduestion: Highert Grade ot Level Cotpleted - victi 2: f‘gnde
Edueation: Highest Grade or Leve] Corpleted - viedm 3 17° grade

8. Employmem at time of offense - victim 1: Wasn’t working,

‘Employroem a! tme of pifease - viclin 2: Wasn't working.
Employtnens o time of offense - vieima 3: - 7

%, Criminal record - viedm I: Yes

Criminal recond ~ vichm 2: Multiple misdesneanors. Felouy dnag
offeners pending ware abated by death

EEMMM—mm 3: Pending drog cases which were abated by

10 Describe the relationship between the defndan) 2nd the vietim (e.5.,
femily member, employer, frimd, eke). Acquismiances. All victims.

Fi.  Was (he victim a resideed af the conmounity where the homicide
eacmmed? Yea (X) Wof } AR vicrma.

12 Wy the victime beld bustage during fhe erime?

Yes - Leat then one (1) hows

Yes « Mare fimn o {1) bowr
H

If yts, give detaily:

13, 8. Dexcribe Gt physicsl harm arslfor injuries inflicizd on the vietim:
Viclkr I: Twe (3 punghol wounds, ot (1) of the face ang one (1)
of e chest,

Vietim 21 Muitiple gamebot wounds with perforation of vhe hrai,
liver, and right bang,
Vigtim 3. Multiple gumshot wounds fo beod and chest

L. Was the victims tortured, gleke the natore of tha warere: Mo,

14, Co-gefendanis:
& Were (re oy co-Gefendant’s in he trial7 Yes (X ) No{ )

b. If pes, whit conviction end senizuct were imposed on them?
FPending,

¢. Nefure of co~defendant™s sole in offmse:
De ferudant’s redative who bad earlier pawsnedd this defeodenl’s

handm ko vichim's. Co-defendam abizined eatry in i the rexidensce and
allowed defendnt (o enter. Co-delmaant disposed of weapon.

4. Aty further cammenty coicerning eo-defendants!




Other Acoamplicss:

£. Wete Lbern sy persons ao! Iried as so-defendomts who the evidence
ebowed parricipmed in the comumission of the offnse with the
defbndont? Yea (X) Ne ()

b 1 yes, plate the ranure of their paticipation, whether any crimminal
chezges have been Hled against naeh porsons ot 9 meult of their
participation and fhz dieposition of soch charges, if known:

Co~jtfendant’s case is still pending.

¢. Did ¢ nocomplice(s) watify a1 fhe defemaant™s wad? Yes { ) No (0

Fadd

0. REERESENTATION OF YHE DEFENDANT

How many anorveys represented defendimt? 3
{El mece than ooe coumact scrved, snraer The following questions gs ko
each comrsel knd stmeh » copy K each to ihis roport,)

Mame of tomuel: Ralph Newman

Date coumpe] gecured:  7-5-98
How was ¢ramat] secmed:
8. Remined by defendsnt

(
b Agpoict by voart ¢
6. Public deforsder x
Ifgounes] was mppaited by court, wes it because:
2. Defendunruneble (o afford counsel (X}
b Defendant refised w secre counsel |

o Other
{oxglain):;

b}
)
}

How momy years hes comecl frecticed La?
)

3 ( )
f  Moslly crimimal (X}

Did cumsel serve throughout the trial?  Plea Yes (X)) Ne ()
1 not, eaplsin in detsil:

Onher significent <ate gbiut daftnse represtmstation;

(1f more than ope counme! yerved, anmwes the Foliowing questons as 1o
zach coumse] and atlech 2 copy for cach o this report)

2. Name of coumpel: Jokn Lawson
3. Duiecouter] secwred  7-5-58
4. How was counsel secared:

o Remined by defendnt )
b Appaimed by omert {1}
c.  Publicdefenier ®)

5 I counsel was appoinizd by caurt, was it becnuer:
3. Defendenrungble 1o afford comner] (X}
5. Defendmnt refusedd m scoue counsel )
<

O
{pxplaio):.

6. HFow mzoy yoam has counsel presticed Jaw?
s w3 [
b S5m0 ()
e ODveld X)

7. Whatis the nevre of counsel's practice?
FN Morthy civil { }
b Oemenl ()
e Moy crimme! (X}

B.  Did coumel gerve throughgut the trial?  Fles Yes {0 Ne {1}

9,  Unot,explainin dowaid; .

16.  Orber significant data ghout defense rRprEseRiston:,

I

(f moxes than one ceamac] served, snrwer the following questions as fo
each coumse] wnd amath a cupy for each to thiz repert.)

Name of counsel: Mike Engle
Date eonioae) sequred;  7-598
eroared:

o Remsined by deferdlant @]
- ()
. Publicdefender X3
I:‘mdwwxmdbymmubmmg

Defepdant imable 1o afford courcel (X )
b. Defervtird refused 10 secpre conmgel (3

¢ Other
(explain):

How myny yearg haa coynael practieed lew?
a Dk’ {)
TS I
e Owld X)

Wiat 3¢ ihe nahsre of counsel's pracice?

% Mooty civil( )

b Gmem ()

£ Moalyeriminel (X}

Did eornsel serve throughont the oial? Pl Yes (] Mo ()

oot explain b detzil:

Oiber significan dags about defensa represamatian:




E. GENERAL CONSIDERATIONS

!, What parcentege. of the population of the coungy from which the jury wes
selected is (e seme tace w the defendant?  Not Applicabie.

Uniez 10% 4
10% » 25% (
25% - 50% {
5056+ 5% {
75% - 0% {
Over $0% {

b
st

2. Were membtry of defendant's Tace represenied om the fury?
Yes{ }No({ ) Not Applicabke

How many of defendant’s rece were jurore?

3. » Waga clumge of veoue requesied? Yea { YHo{ ) Nor Appliceble
b Wyes wasiigrentexi?Yes () No { )}
Reasous for ehange, i gramed:,

F. CHRONOLOGY.OF GASE

Elepred Deys
5. Dai af offense : 1-3-99

7. Dmte of grest: 7-3-98

3 Dic trie began: Plea 6-17-09

4.  Dpic senpmee ioxposcd: §-17-99

5. Dute post-ial motions nwled oni; Noy Applicable
6. Due i fudge’s mport completed 0]t ] 99
*7.  Dated received by Supreme Coore

*8.  Dair seneence tevicw complerd

“9.  Total elapsed deys

10 Other

T be compleied by Supreme Coart

This Teparn was subnrited L e defodants comsel ad 1o the atomey for
the Stute for wueh comenm: 81 cither desined o make pencerning its Butaal
BECUTRIY-

DA, Definse Counsel
i, Commei are ipchded [§] el
2. Hadmo cbmmemts {) [
3. Fam oot responded [ )

1 hesebyy certify that 1 huve conpizsed this repart v the bagt of my
ahility and that the information berein & tccurare md complese.

ivfvfaa Chif Bnsbbonn e
Dare Judge
Crirainal Count of Davidson Counry
20* Fudicial District
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REFORT OF TRIAL JUDGE
IN FIRST DEGREE MURDER CASES

IN THE CIRCUIT COURT OF RUTHERFORD COUNTY, TENN.

STATE OF TENNESSEE )
3 Cuie Mo. 516214
)
}
) Sentence of Death (]
) or
LATONYA TAYLCR 1] Lik Withou! Paroie (X
or
Life Imprisanrment {3

A DATA CONCERNING THE TRIAL OF THE QFFENSE

1. = Status of Case: Original Trial { X ) Retriet/Reaentencing ( 3
b.  Brief summery of the (scts of the homicide, including the means nsed fo

cause death and scene of erime!

On July 12, 2000, a2 spproximsstely 2:22am, an afficer was dispatehed i the reor
of K-Mart in referencs ta 2 possitie drunk driver. Upon amiving at (he X-Mart the oficer
found a vehicle with 2 white mals, latst jdentified 45 Troy Snell. The subject haa been
shot in Lhe left temple. A t-shirt behind the victim®s head had g name tag from Capain
D5 on i1 1 was noted the iguition key was to “on,” bul the battery was dead, afl doors
were unifooked oxcept the driver's side, and a wallet, bottle and cigaretie were fornd near
the vietim An officer was dispaiched t Captzin ['s when s extemrainator cafled police
aflor disctvering two bedies in the welk-in cooler. The doar 1o the cooler was apen, end 2
black male subject (3ater identified as Bryan Speight) was kneeling and folded over witha
gunshet wound to the iop of bis head. A while mele subject, larer idensifiad as Scott A.
Meysrs, war baying on hia ieft aide [acing the rear of the cooler. He was bound with an
elecmical cord and shot in the back of Lhe head.

Druring the coutee of the invesigstion il wes reveaied that all three victims were
shot with Lhe same .22 caliber gun. There were no signs of Mruggie or Foreed eniry, Two
tbirgs with the Iwo evening deporils totaling $1780 were missing. The restauramt’s slarm
system was aff and all the doars were locked,

LzTonya Taylor and Percy Palmer were developed as suspects and Weere indicted
on November 6, 2001 with threc covats first degroe murder, three counts felony murdes,
three counts especially apgravated kidnapping, end one counl especially sggravated
robbery.

{6} Toavoid ameal or proseartion (X} [.8]
(7)  Commitad in conjunclion wilh

aociher fejeny, {3 D]
{8)  Committed while i1 rusiody, I {3

{9)  Victim was 3 member of lew
enforcoment, a1c. {) {7}
(10)  Viclim was & judge, déstric stiomcy,

o ®: ()
(11)  Vierbn was elected official, eic, <) ()
(12)  Masr murder 3 Victims (X3 (X}
(13) Mutilation of the bixdy () ()
{t4) EWely or particularly vulnerable victim
{) [

u

How did the defendant plead? Guilty { ) NotGuilty (%)
Was guilt detenmined with or without a jury? With X} Witau ()

Separate Offenses:

a, Werg other offenses tried in the sams tisl? Yes (X)) Mo ¢ )

b. If yes, list 1hose offenses, disposition, end Purishment:
Pramu.iilamd Murder (x3)—Found guilty, 3 life semences 1o run concurrent
FBapecinlly Aggrevated Robbery (x1)}— Found guiky, 20 years to rn
consecutively to Jift sentences
Bspecizlly Aggravated Kldnupping {x3)—Found Euilty of 2 sounts, not guiity to 1
coumt, 2} yoars each to run concunent with czch other and consscutively to life
senlences,

Did you as “thircenth jurne™ find the defendent was guilty bryond a
reasonable doubl? Yes (X) Mo { )

Dig the 3 waive jery d ination of punish
Yes { } Mo (X}
2 Did the State file & notice of iment 1 seek the death peaeity? Yes{X) No [ )
b. Did the Stete file a notice of nlent lo seck Jife imprisonmerd without
parcle? Yes (X) Mo { }
L3 Did the Stute withdraw its nptice of inten to seek the dealh penalty
eithar formally or informally?  Yes {} Mo {X)
d. Whoeentenced defenddent? Judge { ) Jury (X}
e What senitence was imposed? Death { ) Life Withow Parole (X}
L IF §ife imprisonmuent, waa it imposed as & result of & ‘hang jory?
Yes () Mo ()

Was victim impact evidence introduczd t trigl? Yes (X)Wl )

Apgravating Circumstanees, T.C.A, § 39.12-2046):

e Were amnutory aggrevering cireumstanees found? Yes{Xj No ( )

b. Which of the following situtory epgaevating circumstances were
instructed and which were found?

Tnstrocted Fonnd
(1) Youwth of the victim () {1
{2} Prioe convictians (X) (X)
(3} Risk of dosth fo citrers ) ()
(4t Mundec for remuneration_________ () (1}
(5)  Hrinous, strocious, or cre] 4] (1}

Relate any significant aspeets of e apgravating mroumstaser{s} that inflnence the
‘punichment: Nane

. Ware the sggrovaling ci Toun supported by the
cvidence? Yes (X)) No ()}

Mitigating Circurnstanezs, T.C A, § 39-12-204()):
4. Were the mitigating circunstances raised by Lhe evidence?
Ye (X) No ()
b I g0, what mitigating circumstances were raised by the: evidence?

{1}  Nosignificznt prior criminal history {
{2)  Exrtmcmental or emotional disturbance (X)) {)
{3} Participation or comeent by victim (xX)

{

(4)  Belief that conduct justified 3 (X
(5)  Mimor accompiice ) {)
(6)  Extreme duress or pubstantial dominstion  { ) (X)
{7}  Youthsdvenced age of defendant () {(X)
(8}  Memtal dizease or defext or inkaxication (X) {3
(9)  Other (explain): See Below (X) ()

(10) Bshavior While Incarcersted

(11}  Defendamt's IQ

{12} Co-defendant’s rele in crime

{13) Defendant’s mental health

(14) Defendant's ¢hildhood and femmiby history

(15)  Defendeat’s fither's and mother's relationship
(16)  Prior deug and aleoho) ebuse

{17) Defendam’s edueatiom

(18) Defend i deve]

(18} Residuat or tingering doubt

(20)  Anyllag el the jurors observed during the case

{t)  Relate any nignificant facts shout the mitigating circumstances that
influgnce the punishment; Nome
(dy  Witded with a jury, wea the jury instructed reganding al) the
indi d in 10{b) as mitigati i 7
Yes () Ne (X)
Hf 20, list which citcumstances were nat incinded 25 mitigating eircumataices and
explain why such circumstences were omiteed: 1, 4, 5, & 7—Mot relevany to this case,

If the sentence was desth, does the evidence show that the dcfendant killed,
avicmpted 1o kill, or inlended that a killing take place of that lethal force be
employed?  Yes [ ) No () Wa (X)



14,

B

Was there any evidence tha ol the time of the offense the defendant was under the
nflaence of narcotics, dangerous drgs ar alcoho! which actually

coutributed (o lhe ofense? Yes {X)  No (]

If yes, explain: She szid she hud besn drinking #nd using druge the entire day

General commenta of 1he trial judge cancerning the senlence impoged i
this ceae {¢.2., whathar this sertence is consistent witk (ose fmposecd in
similer ceses he judga has tried, elc.): The sentence was within resson.

Brief impressian of the wrie! judge 25 to conduct end/or afiect of defendant
a2 trial and seniencing: She did bot resct fo anything throughoul the entire 1rial

B. DATA CONCERNING THE DEREMOANT
‘Wame: Tavior, LaTonys 2. Birth Dater  (7/13/77
Sex: ¥ a, Maritel glatns: Never Mamied {0}
Recg: Afticen American
Children:  Number; ¢
Ages:  pla
Onher depemienta: ofa

Paronts: Father - Livieg? Yes (X) No { }
Mother - Living? Yes (X) Ne | }

Education: Highest Grade or Leve! Coumploted: 3™
Low {1Q below 70% X

Med.(IG 70 1o 100): X
This was # conlested issac,

Inleligence tevel:

2. Was tho jssue of defendaut’s mental retardgtion under T.C.A,
§39-13-203 safsed? Yes (X) Ne {)

b. Ifeo, did the cowt find \hat the dofendam was mentally retarded &s
debned in TCA §39-13-203(a)? Yes (3 No {X)

& Was a psychiatric or prychological ioh pecformed?
Yes (X) No ()
b Ifyes, summarize peftinent paychistric or p gical information
5

12. Were the victims hefd hostage during (he crime? Yes, less than ene hour. Defendem?
enlered C!pl-l.m D' ufler elosing. Defendants’ entrance was unknown 1o 42 year-old and
28 year-old victims, who were controntad by defendants with a gun and tied up end made
16 kmeel in the walk-in ceoler, where they were subsequently shot, The 18 year-old vigtim
wlocked our from Capiain D's o1 32:06am and was Jound iz his car a shont distance from
the Testaurani by police ot 2:25zm.

a Dieacribe the physical harm sed/or injuries inflicted on the victim:
Each victim meflered a single bulled shot (o the head.
b Wese the victims tmred, arle the neture of the forhwe: No

Co-defendamis:

a Were thers any co-defendants in the ial?  Yes (X} Ne ()

b. If yee, what conviction snd sentence were imposed en Lhem?

On Jemuary 26, 2008, Percy Pelmer pled guilty in counts 4, 5 axd 6 1o felomy
murder. He roceived s TDOC senuence of fifs with the. possibi lity of parole in each
colmt, The counts pfe 10 N CONCTEnt.

c, Nature of co-defendiml’s role in offanse: Defendant stated the 18 year-old victim
owed her maney for drugs and got she and co-defendan inside Capinin D's. Co-
defendant participated from 1han op, but conficring swlemenis were made
fegarding who pulled the lnggn- in the (hree shoolings.

d. Any further co-defend, Nooe

Cther Accomplices:

2 Were there mny persans ol fnied pg co-defendants who the evidence
showed participated in tha commigsion of the cense with the
defendent? Yet () Wo  {X)

b Il'yes, state the nature of their participation, whether any criminal
cherges have been filed agrinst suckh peysans es ¢ resull of theix
partivipation and tho dieposition of such charges, if known: v

e. Did the plice(s) tostfy ot the defondant's tnial ? Yes( ) No (N}

REP! A OF D

How many attomeys represctited defendam? 2
Wame of counsel; Hersheli Koges

Daie counsel secursd: Novemher 2061

How wag counse] secured:

a.  Retained by defondent )
b Appointed by court {X)
c. Public defender ()

If counse} was uppointed by court, was it because:
a Defondunt unable 1o afford counsel (X }

12,

13.

14.

15

4.

17

end/or diagnoses reveaied by such evaluation: Mild mental relardation, antisocial
perzonelity disorder

Eaployment recor] of defendant et or near nmz of cﬂ'ume., mciudmg if known, 1ype of
job, pay, dates job beld and raason for L fasi fopdir Jjoks/
mmenial labor; terminated for a variety of roasons, mclndmg cash shortzges, thef, poor
performance

Defendant’s Military Higtary, insluding type of discharge: 1/a

a. Docg the defentanl beve a record of prior conviclions? Yes (X) No { )
b. If yes, Yigs the offensss, the dates of the affensss and the senlences imposed;
Dale Seqtence
Aggravated Robbery  October 1, 2004 26 yearg

Wes the defendant e resident of the commmunity where the homicide
oocured?  Yes (X) Ne [}

Noteworihy physical or menral characterisics or disabilitivs of defendant.
Low IQ; weight, sround 250 pounds

Orther sigmificant dats about the defendant: n/s

Ages of victime: 18, 29, 42

Sex : males

Race of victiras: Caucasian/African Aroerican/Cancasian
Marital Status: 47 year-old martied, others never married
Children: 1 daughter for 42 year-cld Other dependents: wife for 42 year-old
Parents:  Father - Living? Yes except for 42 year-old

Mother - Liviag? All living
7. Edyealion: Highem Grade ot Level Completed . 18 yeur-old: 11", 28 year-old; 12%,
42 year-okd; 12 + cotlege

8. Empioyment &t ime of offense: all epiployees of Captain D'e
9, Criminal reeerd: None known

Potn B e

10. Desaribe {he relationship betwesn the defendant and the viclim (¢.g.,
famnily member, employer, friend, s ): aequaintence of 18 year-oki, no relaticnship te
alhers

11. Were the victims residenis of the ity where the hemicid; d% 42 year-pid

was nof, others were,

b. Defendior refused to secure comnse] { )
c. Other {explain):
6. How miury years bas counge] pracliced law?
& Qs {})
b. 510 (9]
e,  Ovoio ()
A Wha is the nature of counsel’s practice?
B Moatly civil )
3 Genzral (}
. Mostly gimingi [#: 8]
£ Did counse] serve throughout the trial? Y (X) No ()

1 Name of counsel: Fsul Bruno
2. Date coumsel secursd: Jannary 2002
4 How was counse] secuned:
a. Reteined by defendant (
b Appointed by court o
[ Public defender j]
5. ¥f counsel war appointad by court, was il because:
a Deferdant unable i afford counsel (X))
b. Defendant refased o seoure counse) ()
¢ Other (explain):
6. Bow mamy yrars hus counsel practiced law?
a, Jtos i)
b. 51010 (X)
c. Dver 10 {}
7. What is ihe natnce of counsel’s practice?
a Mosily tivil {)
b, Greneel (@]
€. Mastly criminal {X})
B Did counse] serve throughout the triaf? Yes (X) No ()
2. Other significant dale abont defense represematinn: n/a

I GENERAL CONSIDYRATIONS

1 What percendage of the population of the county fram which the jury was selected is the
eame race ag the defendan(?

Aol

a Under 10% (X3
b 10%. 5% ()
a. 25% - 505 ()
d 50%- 5% {)
13 T5% - 90% €]

]



e

£ OverS0% )

Vere of d '8 FAG e d on the jury? Yes (X} No ( )
How many of defendant’s race ware jurors? 2

2 ‘Was & change of venoe requested?  Yes (X)) No ()
b. Ifyes, was it granted? Yer  (X) No ()
Rrasens for change, if grankod: Pre-tria] publicity

F. CHRONOLOGY OF CASE

Blapted Days
1. Date of offensa: 7/12/60
2. Dato of arreat: 7/19/01 375
3 Date trial began: $/13/04 approximately 1155
4. Diate senlonce impoeed: 972804 15
5. Date pest-mial motions reled on: 124405 approximately 20
[ Date trinl judge’s repan completed: 7/18/05 spproximately 150
37, Datad received by Sapr Court,
*E.  Date gentonce Teview complated
*S.  Totel clapsed days,
16, Onher,
*To be completed by Supreme Court

‘This report was submitted 1o the defendant’s counzsel and to the atlomey for the State for such
comments &= gither desired to make cencemning i factua) accuracy.

DA Defense Counsel
Copunepls ere atlached ] )
‘Had no cosnmearis (X) (X}
Has not responded {7 {)

T hereby cartify thet 1 huve coampleled this repord to the best of my ability aad thal the

information berein is sacurate znd camplete,

/I’
E’ . Don R. Ash, Ghll; ;guxt Tudge

Dat

Rutherford County
6% Judicial District
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MS. LUSTRE: Respondent does not, Your Honor.

THE COURT;:; No, you are excused, Mr. Holt.

Thank you very much., Next witness?

please.

MR. BOTTEI: We call Roger Livengood.
THE CLERK: Raise your right hand, please.
{(The cath was administered)

THE CLERK: State your name for the record,

THE WITNESS: Roger Livengood.
THE CLERK: Be seated.
ROGER LIVENGOOD,
having first been duly sworn,
was examined and testified as follows:

DIRECT EXAMINATION

BY MR. BOTTEI:

Q

Mr, Livengood, you are the chief of police in

Centerville Tennessee; is that correct?

A o I oI 2 =

years.

Yes, sir.

How long have vou held that position?

Fifteen vears.

And what was your position before that?

I was lieutenant.

Lieutenant? Also in Centerville Police Department?

Yes. I've been in Centerville Police Department 33
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Q Thirty-three years. Did you ever have any

encounters with Jimmy Blackwell?

A Yes, I did.

Q Did you ever arrest Jimmy Blackwell?

A Yes, I did.

Q When did you arrest him? Can you identify those

times for me?

A I don't remember the dates. But the first time I
arrested him was for contributing to delingquency of a minor,
and I think he had just turned 18. And not too long after
that we got him for simple possession of marijuana, and then
later I got him for possession for resale.

0 Were -~ any of those cases that you investigated

with Blackwell, were they -- any of them prosecuted?

A Yes, all of them were.
0 Okay. I would like to ask you to refer to -- you
have a binder up there -- it would be number 2. There are

some documents in there relating to a court case against

Blackwell.
THE COURT: What county is Centerville in?
THE WITNESS: Hickman.
THE COURT: Hickman, okay.

BY MR. BOTTEI:

Q If you could just look through those documents?

Can you identify your involvement in that prosecution? I
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think it's Exhibit Number 2.

A Yes, I was the arresting officer.

Q Okay. And what was your involvement in the
prosecution of that case besides the arresting officer? Did
you ever testify at trial?

A I testified, yes.

Q Okay. And do one of the decuments there reflect
that you had submitted materials that appeared to be drugs

to the Tennessee Bureau of Investigation?

2 Yes, sir.

Q And a report was issued to you concerning those
materials?

A Yes, sir.

0] Okay. And that report indicated what, if you
could --

a One bag contained 24.4 grams of marijuana, and the

other bag was Lidocaine.

Q aAnd that was the basis for your prosecution in that

particular case?

A Yes.

Q Now, while working for the Centerville Police
Department did you receive any resistance from the Hickman
County Sheriff in trying to investigate drug cases in
Hickman County?

A Me personally?
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Q Yes.
A No, not me personally.
Q Did you ever meet any resistance from Hickman

County in terms of trying to run undercover operations?

A There was -- I know of an undercover operation that

was -— I was told of an undercover operation that was messed

up by the Hickman County Sheriff's Department, but I was --
MS. LUSTRE: Objection, Your Honor, hearsay.
THE CQURT: Sustained.

BY MR. BOTTEI:

Q Was that an investigation in which you were

perscnally involved?

A No.

6] Were vou the chief of police at the time?

A No.

Q Did you have any information that the Hickman

County Sheriff or Frank Atkinson discouraged law enforcement

in the Bucksnort arear?
MS. LUSTRE: Objection, Your Honor, without
foundation.

THE COURT: Sustained.

BY MR. BOTTEI:

Q Had you ever received any information that Frank
Atkinson had ordered members of his staff to stay away from

the Bucksnort area?
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A Yes, sir.
MS. LUSTRE: Same objection, Your Honor.
THE COURT: You are going to have to lay a
foundation. That objection is sustained.
MR. BOTTEI: Okay.
BY MR. BOTTEI:
Q I'm going to move on here. Did you ever receive

information about Jimmy Blackwell being involved in a murder

in 19767

A Yes, I did.

Q What was that information?

A I had an informant tell me that he saw Jimmy

Blarkwell coming out of a logging road where a body had been

found.
Q When did that occur?
A Somebody showed me a article from a newspaper, but

I can't remember the date.
Q Okay. Why don’'t I mark these -~ I would like to
mark two exhibits for identification purposes only of -- for
petitioner -- I'1l mark as Petitioner's Exhibit 101 and 102.
Would you like a copy as well?

I'll let the record reflect that I have handed the
witness copies of what have been marked for identification
purposes as Petitioner's Exhibits 101 and 102.

Do those materials refresh your recollection as to
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when this homicide had occurred?

A Yes, sir,

Q And when did that homicide occur?

A September 23rd, 1976.

Q Would it actually have occurred slightly before
then?

A Slightly before, yeah, a couple of days before the

paper came out.

Q 2nd who was the individual that was found murdered?

MS. LUSTRE: Qbjection to relevance, Your
Honor.

THE COURT: What's the relevance of this?

MR. BOTTEI: He's testifying that he has
information that Jimmy Blackwell is the person that
committed this homicide in 1976.

THE COURT: And how are we going to link this
up with information not provided to defense attorneys?

MR. BOTTEI: Any information related to prior
charges of Mr. Blackwell related to any ¢riminal activity of
Mr. Blackwell, anything that would have created --

THE COURT: Let's start with who this man told
any of this information to. So let see if there's any
link-up. At this time he's a lieutenant. At the time of

the murders --

MR. BOTTEI: Yes.
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THE COURT: ~- what was your rank in April of
'837

THE WITNESS: I was lieutenant.

THE COURT: You were a lieutenant?

THE WITNESS: Yes, ma'am.

THE COURT: At the Centerville Police
Department?

THE WITNESS: Yes, ma'am.

THE COURT: All right. And whatever you
learned or whatever you heard about Mr. Blackwell's
involvement in this murder, who did you tell that
information to?

THE WITNESS: It was someone -- I don't

recall, but it was someone who was8 investigating the case,

SO --—
THE COURT: Investigating the murder case?
THE WITNESS: Yes, ma'am.
THE COURT: Okay. So you didn‘t tell Sheriff
Atkinson?
THE WITNESS: I don't think it was, no.
THE COURT: And you never told Ray Whitley,
the DA in -- for Robertson County?

THE WITNESS: No.

THE COURT: So you would have told someone in

what police department?
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THE WITNESS: It would have been the sheriff's
department or the TBI.

THE COURT: And which sheriff's department.

THE WITNESS: It would have been the Hickman
County Sheriff's Department or TBI.

THE COURT: All right. You would have told
whoever was investigating this murder that somebody had told
you what you testified to?

THE WITNESS: Yes, ma'am.

THE COURT: And that's the only person you
told?

THE WITNESS: Yes, ma'amn.

THE COURT: And do you know who that person
was?

THE WITNESS: No, ma'am, I don't.

THE COURT: Pretty tangential, Mr. Bottei.
I'll let you have a little rope.

MR. BOTTEI: I think the point is that if
Blackwell is involved in a murder in 1976, he has the
incentive afterwards in order to -- and the modus operandi
of this murder is very similar to the murder here, That he
has one -- this would link him to this murder as having
committed this homicide, number one, but it also creates
incentive for him to lie in order to keep people off his

track on the pricr murder.
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THE COURT: I'm give vou a little rope.

MR. BOTTEI: I'll just cite Kyvles vs. Whitlev
from the Supreme Court on that, so I'm not coming ocut of
left field on that, Your Honor,

BY MR. BOTTEI:

Q Getting back to the prior questions, Officer --
Chief Livengecod, you had received information from an
informant, wyvou said?

A Yes.

Q And the informant had given you information which
said what about the homicide?

A Said that he was coming ~-- he was on the road, the
main road, and he saw Jimmy Blackwell coming out of the

woods from the road where the body was found.

0 Okay. Now, is that all that he said?
A That’s all he said.
0 Okay. And I believe you've already testified that

you passed that along to whoever was investigating the case?

Someone, yes.
Either the Tennessee Bureau of Investigation?
Yes.

Or Hickman County?

PO P O

Or the DA's investigator, someone who was involved

in the case.

0 You don't recall exactly who you passed that along
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to?
A No, I don't.
Q Now, Judge Trauger asked similar questions that I

was goling to get to. But you never provided any of that
information directly to anyone representing Ed Zagorski; is

that correct? To an individual named Larry Wilks who was an

attorney in Springfield?

A No, it's a different case.

Q I understand that. I'm just clarifying that you
never --

A After I passed it, I just assumed they would handle

it -- need to handle it, and I let it go,.
Q Okay. Just one second, Your Honor.
MR. BOTTEI: We have no further questions at

this time, Your Honor.

THE COURT: Cross-examination?

CROSS~-EXAMINATION
BY MS. LUSTRE:
Q Thank you, Your Honor. Good afternoon,
Mr. Livengood.
A Good afternocon.
Q I just want to make sure that I understand. This

1976 murder, to your knowledge, has nothing whatsoever to do

with the Dotson, Porter murders in 19847

A Not to my knowledge, no, ma'am.
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THE COURT: Roger Farley. IXs he here?
MS. HENRY: He's coming, Your Honor.
THE CLERK: Raise your right hand.
(The ocath was administered)
THE CLERK: State your name for the record,
please,
THE WITNESS: Roger D, Farley.
THE CLERK: Be seated.
ROGER D, FARLEY,
having first been duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MR, MINTON:
Q Your Honor, Mr. Parley has lived in Hickman County,
Tennessee for the past 38 years or s0; is that correct, sir?
A Yes, sir.
Q Sir, did something just happen ocutside the

courtroom that makes you hesitant to testify here today?

A Yes, sir, I don'‘t want to testify.

Q What happened?

A I have been intimidated by the sheriff.

Q What did he say to you?

A I don't -- I don't want to say anything, sir.

THE COURT: Are you talking about Sheriff

Atkinson?




L]

w O ® a ;N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

146

THE WITNESS: Yes.

THE COURT: &all right. Mr. Farley, I need to
know what he said to you, please.

THE WITNESS: You know, he's just
intimidating. 7You know, he's -- you know -- I don't want to

say anything, ma'am,

THE COURT: Did he say something to you? Did

he touch you?
THE WITNESS: No.
THE COURT: He d4id not touch you?
THE WITNESS: No.
THE COURT: Did he speak tc you?
THE WITNESS: Yes, ma'am.

THE COURT: What did he say?

THE WITNESS: He ~-- there's just things -~ I

don't want to say anything, I'm sorry.

THE COURT: You might have to testify before a

grand jury, Mr. Farley, because I will have to alert the

U.S. Attorney's Office to the fact that you were going to

testify and now you're not.

THE WITNESS: Okay.

THE COURT: And I have to alert them.

THE WITNESS: That will be fine, ma'am.

THE COURT: And they may investigate,

THE WITNESS: Ckay.
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THE COURT: And so -- but I'm not going to
make you say anything right now.

THE WITNESS: Okay. Thank you.

THE COURT: All right. You may step down.

MR. MINTON: Your Honor, may I ask Mr. Farley
some questions to see if I can get any information from him?

THE COURT: Well, yes. Mr. Farley, sit down
and see if -- counsel wants to ask you something.

BY MR. MINTON:

0 How long did you know Jimmy Blackwell?

A Thirty-eight years.

e} Where is Jimmy Blackwell today?

A He died.

o) Okay. Did you and Jimmy Blackwell engage in

illegal activity?

Had we?

In the past? In the past?

Yes, sir.

Did that include growing marijuana?
Yes, sir.

Selling marijuana?

Yes, sir.

Transporting marijuana?

Yes, sir.

(o S e T R = T T e T

pid it include trafficking in guns?
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A For me or him?
Q For you, sir?
).} No, sir.
Q Did you ever see Mr. Blackwell traffic in guns?
A Yes, sir.
Q Were you all involved in moonshining?
A Yes, sir.
Q and during what period was that?
A From probably '78 until -- 10 years, 8, 10 years,
12 years.
Q Beginning in around 15787
A Probably '77, ‘78, something like that.
0 How would you and Mr. Blackwell transport your
marijuana?
A In vehicles.
Q Did you ever get caught?
A Yes, Bir.
Q Can you describe one of the incidents when you were
caught?
MS. LUSTRE: Your Honor, if we could have a
time frame on -- he said just describe an incident.
THE COURT: Can you put a time frame on it,
Counsel?

MR. MINTON: Sure.

BY MR. MINTON:




L =N - - B B T ¥ I S 'R N T

L S S L L L e T S T T T
M b W N R O B B O e o oo ;

149

Q In or around 19807
A I don't know that I got caught in 1980.
0 Okay. Were vou ever caught transporting marijuana

and allowed to go on?

A I refuse to answer.

Q Did Jimmy Blackwell ever tell you that he murdered
a man around 1976 and left the body off of Dodd Hollow Road?
Yes, sir.

What did he tell you about that?

What did he tell me?

Right.

B ~ B o B

Told me the man was found at the end of the road
with his pants down to his knees; he was shot in the head.
Or ankles, excuse me.

0 Your Honor, I would like to have the deputy hand
what's previously been marked for identification as
Petitioner's Exhibits 101 and 1027

A What do you want to know?

Q Well, the facts that you remember of the murder
that Blackwell told you?

A Yes, sir.

0 Are the facts recounted in that exhibit gimilar to
the facts of the murder that Blackwell told vou about?

A Yes, sir.

Q aAnd what are those facts?
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A That a man was shot and killed at the end of the

road and he was left on an old logging road,

Q And his pants were dragged down around his ankles?
A Around his ankles.

0 He was shot in the back of the head?

A He was shot in the head. I'm not going to say the

back of the head.
THE COURT: When did he tell you this?

THE WITNESS: Around the time of this or after

it, a year or two after it. You know, I don't know. It's

been so long ago.

BY MR. MINTON:

Q Do you know where he told you that, where you all
were?

A I was at his house.

0 To your knowledge, was Blackwell ever arrested for

that murder?
A No, sir.

Q Did Jimmy Blackwell ever tell you that he was the

person that shot Porter and Dotson?

A Yes, sir,
Q And when did he tell you that?
A I can't give you a specific date because I don't

remember. It's been a long time ago.

Q Sure. And what did he say?
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A It was just over a drug deal.
Do you know where you were when he told you that?

A My best --

THE COURT: Excuse me, where?

THE WITNESS: &at his house.
BY MR, MINTON:
Q And to the best of your knowledge, was Blackwell
ever investigated or arrested for those murders?
A No, sir.
Q Did you ever see Jimmy Blackwell give Sheriff
Atkinson cash?
A I refuse to answer that question.

THE COURT: Are you refusing to answer the
question because it might incriminate you or because of your
encounter with Sheriff Atkinson out in the hallway?

THE WITNESS: That's the reason, ma'am.

THE COURT: Your encounter with Sheriff
Atkinson in the hallway?

THE WITNESS: Ma‘am, I have got to live there,
and he will do whatever it takes to get even. He can walk
on water. I mean, you know, he does whatever he wants to do
and he gets by with what he wants to.

BY MR. MINTON:
Q Do you remember meeting with me and Paul Bottei at

your car lot about a month ago?
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A Yes, sir.

Q Within the last month or sov?

A I have.

Q And we talked about Sheriff Atkinson letting you
and Blackwell go when he caught you with marijuana?

A I don't want to answer any more cquestions, sir.
Q Thank you, Mr. Farley.

A Thank you.

THE COURT: Any cross?
MS. LUSTRE: Just briefly, Your Honor.
CROSE-EXAMINATION

BY MS. LUSTRE:
Q Mr. Parley, would it be fair‘to say that Jimmy
Blackwell was something of a braggart?
A If vou know Jimmy Blackwell like I knew him,
usually what he told you was right.
Q Might he exaggerate, say, quantity of drugs. say.
vou know, to look like he was a bigger man than he was: *~I
can get you five pounds of marijuana® when maybe he could
only get a pound or less?
A He might get -- he might tell you he's got five
pounds but it will be three pounds.
Q S0 he was -- you are aware that he would at least
at times exaggerate his —-

A Yes, ma'am.
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REPORTER'S CERTIFICATE

I, BEVERLY E. "BECKY' COLE, Official Court Reporter
For the United States District Court for the Middle District
of Tennessee, with offices at Nashville, do hereby certify:

That I reported on the stenotype shorthand machine
the proceedings held in open court on July 24 and 25, 2003,
in the matter of EDMUND ZAGORSKI vs. RICKY BELL, Case No.
3:99-1193;

That said proceedings in connection with the hearing
were reduced to typewritten form by me;

That the foregoing transcripts are a true and accurate
record of the proceedings to the best of my skills and
abilities;

This the 25th day of aAugust, 2003.

[y L.

%glerly E. Co , RPR CCR
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taken from Mr. Zagorski by Sheriff Emery, Detective Perry, and
the Assistant District Attorney, Dee Gay, at the jail,

THE COURT: I am familiar with that. I believe
that was set forth in your motion.

MR, WILKS: Yes, sir. And the District Attorney
has responded to our discovery request by letter and said that
the length of this statement was too long to set out in
writing. So we do not have a transcription of this statement
to attach to our motion. As Your Honor knows, there\was
counsel present for the State; there was not counsel present
for the defendant, even though on the same date counsel was
appointed. We're not exactly sure which came first, whether
the statement was taken and counsel appointed'for the
defendant later or not, But nevertheless, a statement was
taken from the defendant.

At this time, Your Honor, I think, as thé Court
knows, the defendant had, while involved in a shootout with
police ih the State ;f Ohio, been wounded, BHe was ambulatory
but, nevertheless, he was subjected to an interrogation at the
jail. At this point in time, Your Honor, my discovery records
do,nét reflect a waiver from the defendant as to this
stafément. The State may have that in its files, but as yet I
cannot find a copy in mine that I have received by discbvery
from the State,

The State, Your Honor -- and I would like to cite a
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all, Sheriff?

A. Since '72, some ten or twelve years,
Q. Did you have occasion to go to the State of Ohio to

meet a person named Edmund George Zagorski?

A, Yes, sir,
Q. When did you meet with Mr. Zagorski?
A, The first time was near the end of May. Then the

second time was when I went to pick him up., I believe it was
on the 27th, the day we talked to him at the hospital. We
brought him back here the 3lst.

Q. You did talk to him at the hospital on May the
27th?

A, Yes, sir.

Q. Who was with you when you spoke with him?

A, Detective Stollard from Ohio -~ Ironton, and Perry.
Q. Ronnie Perry?

A, Ronnie Perry from my office, and I believe there

was another officer from up there present in the room, but I

don't recall his name.

Q. Was Mr. Zagorski advised of his constitutional

righys according to the Miranda decision before you spoke with

I

him?

A, Yes, that's the first thing we did.

Q. Did he fill out an admonition and waiver form?
A, Yes, sir.
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ask him any questions about anything?

A. The only one I recall asking at all was did he know

a Myers, some Myers fellow that came up in the investigation.

I just happened to think about it, and I just asked him if he

knew of anybody

Q. That
A, That
Q. When
that trip?

A. As I

that night, the

by that name, and he replied that he didn't.

was it?

was it,

did you arrive here in Robertson County from

recall, somewhere around nine or ten o'clock

31st of May.

Q. The night of the 31st?
A. Yes, sir,
Q. The next day, was there any meeting arranged with

Mr. Zagorski and other people?

A, Yes., He was concerned over the money. At this
point we contacted Dee Gay to meet with him.

Q. Dee Gay, the Assistant District Attorney?

A, Yes, sir, and myself and Ronnie Perry talked to him
in my office.

Q. What time of day or night was this conversation or
meetfhg?

A, As I recall, it was in the morning, nine or ten
o'clock. |

Q. When this meeting commenced, had Mr. Zagorski been
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appcinted an attorney?

A, No, he came up later on a special arraignment,
Q. Who came up later?
A, Zagorski came up to the -- he was brought up later

for special arraignment and to appoint him attorneys,

Q. Later after the meeting?

A. Yes, sir.

0. There was a meeting?

A, Yes.,

Q. , Just tell the Judge how the meeting got started.

A, . The Assistant District Attorney, Dee Gay, asked Mr.

Zagorski and myself and Ronnie Perry had he been advised of
his rights and he said that he -- Ed Zagorski replied that he
had been advised of his rights and understood them., He said,
you understand that you have the right to have an attorney
present for questioning, and he said, yes, that he did. And
he -~ Dee Gay asked him if he wanted to tell us about it, and
Zagorski replied that we already had his statement. And Dee
Gay told him at this time that he had no opportunity to
discuss it with myself or Ronnie Perry about what we had
talked to him about, and he was just there to give him an
Oppéflunity -= if he wanted to tell him, that he wasn't
familiar with the statement, which at that point we had

nothing,
He said, well, he didn't feel that he needed to
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answer any questions about the case at that time, you know,
that he would probably talk to an attorney later.

Q. Well, let me ask you; what were his words?

A, Okay, he adviséd us at this point that he would
talk to us about his background. Dee Gay, as I recall, asked
him would he just give us some information about his
backgrdund.

Q. Was any discussion had between Mr. Gay or Mf.
zZagorski about whether or not the murders were going to be
talked about?

A. Dee Gay told him, you know, if you don't want to
answer anything about that, we just want to get some general
information from you. You can stop answering at any time; he
to%d him this at that point again; that you can stop answering
at any time; that we need to get some information about your
background,

Q. Was it made clear, Sherlff Emery, to Mr. Zagorski
that you weren't goiﬁg to ask, or Mr. Gay wasn't going to ask

any guestions about the murders?

A, That's correct,

Q. ; Was that satlsfactory to Mr. Zagorski?

A, B Yes, sir.

Q. What did he say?

A, He sajd, fine, he would answer the questions; that

he understood that he didn't have to answer anything without
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an attorney.

Q. Well, were questions asked about his background or
his past? ,
A, It was asked about Jimmy Blackwell, if he knew him,

He advised us that he had done dope deals with Jimmy
Blackwell. At this point Mr. Zagorski appeared to be very
angry with Mr. Blackwell, and Dee Gay was not aware of why.
Mr, Zagorski had read the affidavit on the warrant. |

Q. The arrest warrant?

A, . The arrest warrant, which named Jimmy Blackwell as
giving certain information, Mr. Zagorski made -~ said that he
had done the dope deals with Blackwell before, and he had
known him a pretty good while. We talked on about general
information, where he had been. He went into some things
about mercenaries.

Q. What did he say?

A, That he had been dropped off by plane, parachuted
into Hickman County,‘and he was thinking about going to some
type of mercenary school in the Columbia, Tennessee area; that
he had heard there was one there,

Q. Did he tell you where he had come from?

A He said that he had been a riverboat -- a boat
pilot in Louisiana, and he had been a mercenary since about
1980; that he came up here for some training, extra training.

Q. Did you ask him who he was a mercenary with?
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A. Yes, and he said he didn't want to answer that, and
we didn't question him any more about who it was. We asked
him about Blackwell and some of the people that just came up
casually in our investigation., This had been going on two or
three weeks prior to picking him up, It evidently wasn't
worthy of taking notes on., He either said he didn't know them
and that w;s the end of it.

Q. How did you get to talking about drugs, Shefiff?

A, ~ Okay, he was talking about the mercenaries, and he
said the way mercenaries finance their operation is mostly
through dfugs, through the sale of drugs; that they bring them
back from the country they're working in and sell them to help
finance. And then he said there was other ways to finance
them. He didn't elaborate on that, and we didn't question him
on it, But somewhere during that point of the conversation he
said something to the effect, I might as well make it easy on
you,

Q. Before yoG say that, let me ask you about what you
mentioned earlier in your testimony. You said that he
apparently was mad at Jimmy Blackwell., How did that come out?
a, | When we were talking about Blackwell, he blurted
out;‘ﬁakes me mad that Jimmy would betray me over the knife
case, That was in the affidavit,

Q. What's the knife case?

A, The knife case was this boot type knife,
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double-edged knife, the scabbard that the knife goes in,

Q. what did that have to do with anything?

A, It was in the affidavit that was found at the scene
of ... |

Q. Where the bodies were found?

A, Bodies were found.

Q. Mr. Zagorskl had read the affidavit?

A. Yes, sir.

Q. So what did he say about that? _

A, . What he blurted out at this point was that it made

him mad that Jimmy would betray me over the knife case.

Q. Then where did the conversation lead?

A, Okay, he said that, I might as well make it easy on
You, or something to that effect. At this point, Dee Gay
stopped him,

Q. Why?

A, He stopped him and advised him that he didn't have

to answer any of that without an attorney present,

Q. What did Mr. Zagorski say?

A, He continued to talk.

Q. What did he say?

A, He said, I might as well make it easy on you,

Q. On who?

A, Make it easy for us; that he would just go ahead

and tell us, you know.
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charge here?

A, Yes, sir.

MR, WHITLEY: Your Honor, I'd like to make this rap
sheet part of the record.

THE COURT: All right.

{(Whereupon, Exhibit No, 2 was marked and

filed.)

+ THE COURT: Anything else, General? )

MR, WHITLEY: Your Honor, that's all of my direct.
CROSS” EXAMINATION
BI_ MR, WILEKS
0. Now, Sheriff Emery, with regard te the June 1, 1983

statement from the defendant, I understood your direct

testimony to be that you weren't going to ask him any

gquestions about the homicide, Is that right?

A.

0.
office?
A,

Q.

A,

sir,

Q.

’-

Yes, sir.

Now, this interrogation, it took place in your
Yes, Eir.
Was the defendant shackled?

I imagine -- he might have had leg irons on, yes,

Did he also have the wrist or belly chains on at
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that time?

A, I don't recall if he had one or both on at that
time,
Q. I believe you returned from Ohio on May the 3lst,

Is that right?

A, Yes, sir.

Q. About what time did you all return?

A. It was, I believe, nine or ten o'clock when we got
in.

Q. , At night?

A, Yes, sir,

Q. Nine or ten p.m. on May the 31st. At that time was

the defendant placed in a special cell at the jail that you
had prepared for him?

A, I don't recall if he was put in that., It might
have not been finiched hardly when we got back.

Q. Where would he have been put, if he was not put in

the special cell?
A, One of the drunk tanks, more than likely, if we did

not have that cell finished,

Q. So he was segregated from the rest of the
population?

A, He was segregated, yés, sir.

Q. Now, I believe that you have relied on an execution

and waiver from your May 27 or 28 interrogation of the
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Q. Now, Sheriff, if you would, come down to
approximately the middle of the page where it says, (Reading)
Emery: Okay, now that you know what your
rights are, let's turn on the tape recorder.

There. See what you want to answer,

Do you have that place with me?

A, Yes, sir.

0. Mr. Zagorki's response was, {Reading)
I wasn't going to make no statements or
' answer any questions. )
Is that correct?
A, Yes, sir,
Q. Next line, (Reading)
Mr. Emery: You don't want to answer any
guestions at all?
Mr. Zagorski: If you will (inaudible).
It's pretty serious (inaudible),
Mr. Emery;_ Yes, sir.
Mr. Zagorski: 1It's not that I'm trying to
get -- hard to get along with, but --
Mr, Perry: I know what you mean, Buddie.
I know what you mean,
There are several questions there that really aren't relevant

to this inquiry. If you would turn to the second page, about

a third of the way down where Mr, Emery asks -- I believe you
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asked Mr. Zagorski a question, from where. Do you find that

line?
A,
Q.
A.
Q.

Q.

correct?

What did you say now?
On the second page, about a third of the way down,
Yeah,
Mr. Zagorski responds, (Reading)}
Well, I better not. There is other people
involved and I better not answer any
questions (inaudible),
, Yes,
That's correct, is it not?
Yes, s8ir,

This is after he has executed a waiver. 1Is that

Yes, sir.

If you would, help me by reading the next thing
said.,

(Reading){

Jimmy Blackwell and Salli picked you up?

And Mr. Zagorski responded, (Reading)

Who, Jimmy Blackwell? See, I knew there

would be guestions like that [inauaible).

Well, like I said, I really should not talk

about it.

Is that correct?
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A, Yes, sir,
Q. Would you read the next thing that you said?
A, {Reading)

Well, I'm really not dealing in the homicide.

I'm just asking you some gquestions., It's

your right to remain silent.
Q. Mr. Zagorski responded, (Reading)

Like I said, I guess I really should talk

to a lawye; (inaudible).
Is that cqrrect?
A, -Yes, sir.
Q. Isn't it true that the questioning should have
stopped at that time?
A, Well, at the front part of this -- part of it
there, what he said thefe, and they couldn't read in the tape,
vas the fact that, you know, we wanted just basically some
information about his history; not anything doing with the
murder, and he agreeé to answer that., All these questions
were dealing with how he got to Hickman County, nothing about
the mirder or anything after the date he got there; just how
he got to Hickman County from Louisiana.
Q. So the same ~- you're saying the same thing
occurred on June the 1lst, that you and District Attorney Gay
and Mr. Perry advised him, we're not going to ask any

questions about the murder; we just want some background
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information?

A, Yes, we tried to £ind out -- as you can see, he
didn't answer anything about Blackwell much in there.

Q. But as I understand your direct testimony, you said
that Mr. Zagorski stated to you and Mr. Gay and Mr. Perry on
June the lst that he didn't want to answer any questions

without a lawyer being present?

A. Yes, sir.

Q. Nevertheless, the interrogation continued after
that? , )

A. | We asked him if he would answer gquestions about his

background, We had hothing on him,

Q. But you continued to ask him questions. 1Is that
correct?

A, Yes, sir.

Q. After he made that statement?

A, After he agreed that he would talk to us about

those type questions.

Q. What I'm saying is, you continued to insist on
asking him these sort of questions, even after he had asked
for a lgwyer. Is that correct?

A, No, we didn't insist on asking him anything, He
agreed to that because he was apparently the type of character
that, you know, well, I'll answer those questions or, you

know, I just don't want to deal in this, and that's the type
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question we proceeded with,
Q. But I understood your testimony on direct to be
that he said he didn't want to -- at least on one occasion in

your interview he said, I don't want to answer any gquestions

about the murder without a lawyer being present., 1Is that

right?
A, Yes, sir,.
Q. Nevertheless -~ let me back up and ask you one

other question. Isn't it also true that he said that he
didn't want to answer any questions without a lawyer being
present, jﬁst like he did on May the 27th when he said, I
guess I should -~ I probably. should talk to a lawyer.

A, No, not on the first; not any questions, no.

Q. You've said that the interrogation on June the 1st

started about nine or ten o'clock. Is that right?

A, As T recall.

Q. How long did it go on?

A, Maybe an ﬁour or less.

Q. What time did Mr. Zagorski come to the courthouse?

Do you recall?

A, | No, sir, I don't. I believe it was one o'clock,
butvi'm not sure,

Q. Were you and Mr. Gay and Mr, Perry all three
Present during the course of the conversation?

Ao YeS, Si r.
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his background and how he ended up in Hickman County, and he
rambled a lot about mercenaries and boats and this type thing.

It was a lot of that went on during the thing,

Q. Did he ever, during the course of your conversation
with him on June the 1s8t, specifically refuse to answer any
specific questions?

A, There was things he said, even after he started in
on this, like who was with him, you know, after he told us
this, He would say, I don't want to answer that, He wouldn't
answer angthiﬁg else about it.

Q. Would you continue to ask him questions after he

had refused to respond to your question?

A. No, he never refused to respond to any particular
question, He was told, like I said, three or four times that
he had the right to stop at any time or not answer any
question he didn't want to. When it was a question he didn't
want to answer, he just flat told us he didn't want to answer
it, Dee Gay asked hzm, if you're not involved in the murder,
why don't you tell us who done it then? He said, I didn't say
I wasn't involved in the murder.

Q. . I!thought you weren't going to ask him any
queééions about the murder?

A, This was -~ that's right, on the front., After the
third time -~ when he started to talk about it —-- at the point

he said, I want to make it easy on you —— I'll just make it
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easy on you and tell you then, Dee Gay stopped him, He
interrupted him and told him, you know, if you're going into
the murder, you have the right to. talk to your attorneys

first. He said, I'll just go ahead and make it easy on you,

Q. Why didn't you all stop and execute a written
waiver? - _
A. . We already had one, you know, that he had signed

that he had been read his rights and knew what his rights
were, and he had been told numerous times he had the right to
have an attorney there before he answered any questions;

verbally, he waé told numerous times.

Q. But you all three knew this was & murder case?
A. Yes, sir.
Q. You knew that the defendant didn't have an attorney

appointed yet, according to the timing that you've given us?
A. Yes, sir.

Q. You knew that it had been since May the 27th or
28th since he had exécuted any kind of waiver, and you knew
that during that conversation at Cabell-Huntington Hospital on
the 27th that he had specifically asked for a lawyer, §So why
didn’t you stop and get a written waiver on June the 1st?

A, . Because we were satisfied with a clear conscious he
knew what his rights were, and he was told the part about the

attorney numerous times,

Q. Sheriff Emery, is it true that there was some
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THE COURT: Were there other statements?

MR. WILKS: Yes, sir, there were two other possible
statements, Your Honor. Your Honor, would you prefer to rule
on each statement as it comes up or wait until the end and

make one ruling?

THE COURT: I believe I'd rather wait,

MR, WILKS: Yes, sir. Your Honor, the next area of
inquiry in our motion to suppress statements concerns July the
27th, 1983, and August the 1lst, 1983, and possibly on some
other occasions, but we're not sure, The defendant was

interrogated by Detective Perry. Your Honor, these contacts

| occurred clearly after counsel had been appointed for the

defendant. They took place without any notice being given to
counsel for the defendant. They occurred at the jail. They
occurred at a time the defendant was in solitary confinement
in the jail in an eight by eight foot steel room. It occurred
at a time when the heat in the jail, all over the jail, was
almost unbearable, b&t it was particularly so where the
defendant was kept because he was, in fact, segregated from
the rest of the population, and had been for a significant
peribd of time, There was little, if any, ventilation.

o The Sheriff's Department had been kind enough to
provide a small fan that blew through about an eight inch area
where there were steel bars, and everyvwhere else surrounding

the defendant was steel, solid steel. It was a time when the
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A, Yes, sir, he had a bullet-proof vest on.

Q. Were these the reasons he was placed in this
isolation cell in Robertson County?

A. Part of them, yes, sir.

Q. Did Judge Pellegrin, the Criminal Court Judge at
that time, know that he was placed in an isolation cell?

A. Yes, sir, I believe he did. “

Q. What occasioned you to talk to Mr, Zagorski on July
the 27th of 19837

A, I previously received, two notes from Mr. Zagorski
saying that he wanted either to see myself or the Sheriff,

Q. From whom did you receive the notes?

A, They were put in our -- we've got a box downstairs

that we get messages and notes, and they were put in that box.

Q. : When did you receive the notes?

A, When did T receive them? I believe it was July
22nd.

Q. . At the time you received the notés, had you -

initiated any contact with Mr. Zagoreki?

A, At the time I received them?

Q. Right,

A, No, sir.

Q. Had the Sheriff, to your knowledge?

A, No, sir,

Q. Had any law enforcement officer sent word to Mr.
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Zagorski that you wanted to talk to him?
A, No, sir,
Q. I've got two scraps of paper here with some writing

on it., See if you can identify those.

A. Those are the notes received from Mr. Zagorski.
Q. The first one says what?
A. (Reading) I need to see the Sheriff or Ron Perry,

Ed z OI E.Dozt
Q. What does the next one say?
A, (Reading) I need to talk with Ron Perry or the

Sheriff. 1It's got, E.D.Z. on it,

Q. Did you receive both of these notes at the same
time?

A, Yes, sir, I got them out of the box at the same
time.

Q. Is that the first time you were aware of them?-
A, Yes, sir,

MR. WHITLEY: I*d like to make these a collective

exhibit and hand them to Your Honor.

THE COURT: All right,

(Whereupon, Exhibit No. 3, collective, was

marked and filed,)

Q. When you received these notes on July the 22nd, Mr,
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Perry, did you go and see Mr, Zagorski that day?

A. No, sir, not on that day, I didn't.

Q. You went to see him on July the 27th?

aA. Yes, sir,

Q. Why did you wait from the 22nd until the 27th to
see him?

A. I really hadn't got no good reason fo£ it; just

being busy.

Q. No particular reason?

A, No particular reason,.

Q. Did you have any idea what he wanted with you?
A, None whatsoever,

Q. What happened when you went to see him?

A. Well, I believe it was before the preliminary

hearing in General Sessions Court. I was at the District
Attorney's Office, and I got a phone call from the jailer-
saying that Ed wanted to talk to me before we went to court.
Q. Ed Zagorski did? '

A. Yes, sir. He said it was real important, So I
went back down to the jail and went in the lower cell block
into Ed's cell and asked_him what he needed. He asked me,
said, what's going to happen today? I said, well, we’ve got
to show proof, and then it will probably be bound over to the
Grand Jury. He said, are my lawyers going to be there? I

said, yes. He said, well, I'll tell you what I*ll do ~-- if
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you'll let me pick the type execution and the day of
execution, I'll confess to these murders. I told him, I said,
look, man, you need to stop right here and go talk to your
lawyers; don't be doing stuff like this right now. BHe saidq,
well, he didn't need to talk to his lawyers; he knowed what he
wanted to say. I said, well, I think you need to talk to

them, He said, well, them men wasn't killed up here., I éaid,

they wasn't?

Q. He said what?

A, He said, those two men weren't killed up here.

Q. Weren't killed up here?

A, I said, they wasn't? He said, no, they were killed

down in Hickman County and Boiling Springs, That was about

the extent of the conversation.

Q. Well, did you ask him any questions?
A, Not that I can remember, -
Q. Did he provide any other information, other than

the fact that the men weren't killed up he;é; they were killed

in Boiling 8Springs?

A. Not that I can remember at that time.

Q. Did you have another occasion to talk to Mr.
zagorski?

A, Yes, sir, I did.

Q. When was that?

A, I believe it was on -- I forgot that date.

Page 73




O w @ 9 N U R W N

BN ON NN N OH H O R e —

Q. Mr. Wilks mentioned earlier the date of August the

1st. Does that help you?

A. Yeah, I believe that's correct, August the lst.
Q. Tell the Judge how that came about?
A, Well, I was in the office and the jailer called me

and told me that Ed was wanting to talk to me, He said it was
pretty important again. I said, well, £'11 be déwn in a Few
minutes, I went downstairs and they got him out, We went in
the Lieutenant's office and sat down and started talking.

Q. What did he say? v

A, He was wanting to talk about the murders again. BHe
said that he wasn't the trigger man in the murders, but he did
have something to do with them. He said that he just set them
up; said he was hired by a man from -~ no, it was a man from
Florida that was the trigger man, and all he done was drove

them to the spot in Boiling Springs. He got out of the car,

Porter and Dotson got out of the car, and they were shot,

Q. Did he say how they were brought‘up here?

A, He said they were put in plastic bags and carried
up here,

Q. Did he say what his job was with regard to the
murders?

A, Just set the murders up. He said that Dale

Dotson's killing was a mistake. He said the person he was

hired to kill was Jimmy Porter,
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Q. Did he say why?

A, He said it was drug related. That was all he would
say.

Q. Did he say how long it took for them to be killed?
A. About five seconds. That's what he said.

Q. Well, again, on this August l1lst date, did you ask

Mr. Zagorski any questions?

A, None that I can think of.

Q. The second time that you went down to see Mr.
Zagorski, 4id he acknowledge that he had sent for you?

A. I did ask him a question, I said, was you wanting

to see me? He said, yeah, He said, you're a hard man to get

ahold of.

MR, WEITLEY: That's all I have on direct, Your
Honor .
CROSS ™ EXAMINATION ~ -
BY MR. WILKS:
Q. Detective Perry, you were presenf when the

defendant, Ed Zagorski, executed a waiver in West Virginia?

A, Uh~huh,

Q. When E4 Zagorski got ahold of'you - or whatever
occurred on July the 27th and August the 1lst - and left you
those notes, when you went in the cell or the office to talk
to Ed Zagorski, were you still relying on that waiver

executed?
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A, Well, I wasn't really interrogating him or

anything, but if I had been interrogating him, I would have

relied on that waiver.

Q. After you asked Mr. Zagorski what can I do for you
or whatever, did you ever at any time ask him any other

question on July the 27th?

A. July the 27th?
Q. Yes, that's the first statement,
A. As far as asking him any questions, I can't recall

that I did. The only thing I dope on that day was told him
that he really needed to talk to his lawyers before he made
any kind of statements to me like that, '
Q. It's my understanding -- and you correct me if I'm
wrong —— isn't it true that he said that he wanted to be-

executed on Halloween night at midnight, and he would confess

to these statements? -

A, {Responded in the negative.)

Q. That's not correct?

A. I didn't hear it, if it is.

Q. Let me ask you again then: what were his exact

words when he said something about if I could name my

execution?

A, He told me, he said, you know, Ron, I'd confess to
these murders if you all would do one thing for me; if you all

would let me pick the type of execution and the date and time
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of execution. I told him, I said, you need to start talking

to your lawyers, Ed; you don't need to be telling me stuff

like that,
Q. He didn't say he wanted to be shot by firing squad

at midnight on Halldween night;.’

A, | No, not to me, he didn't.

Q. Now, let's go back in time fdf just a?moment. You
understand that Ed Zagorski had been incarcerated in the
Robertson County jail since May the 31st?

A. Uh-huh. v

Q. That he had been incarcerated in that eight by
eight foot special cell since May the 31lst or as soon

thereafter as it was completed. Do you remember if it was

| completed when he first came there?

A. . I don't think it was.

Q. Do you know how long it was before he would have

been moved into that cell?

A, It wouldn't have been long. -

0. A day or two, at most?

A, I can't say for sure, but I don't think it was
long. |

Q. " Give or take a day from June the 1st, Ed Zagorski

had been segregated from the rest of the population in the
jail. 1Is that right?

A, Yes, sir.
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defendant as a high security risk, Is that correct?
A, Yes, sir.
Q. Isn't it true that no one but Ed Zagorski has ever

been in that eight by eight foot cell at the jail?

A. It was built --
Q. Just for him? o
A, It was built so we would have a security cell.“

We're presently in a Federal suit, and we didn't have any
isolation cell; therefore, we cannot have disciplinary
hearings or anything on any prisoners. We had started on it.
It was already a cell isolated by separate doors, so we
decided we'd just put the steel around it and make one, and we

did need it, in particular, at that time.

Q. So he's the only man that's ever stayed in that
cell?

A, No, we've had others in there since he's been gone.
Q. Since he's left?

A, - Yes, sir,

0. And, basically, he was in solitary confinement,

wasn't he?"

A, Well, yes, he was the only one in there,

Q. He never received any sunshine, except the day that
he came up here to the preliminary hearing while he was
incarcerated?

F- Yes, sir,
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that we took out of a jacket pocket at the hospital. He was
wanting to know iIf we could get that back. I told him or
Sheriff Emery told him that we would have to arrange a meeting
between you or the D,A,'s office and him, and they could
discuss the money., As far as we were concerned, it was going

to be held as evidence.,

Q. What occurred then when you got back to Robertson
County?
A, We got back late that night on May 31st. The next

morning, I arranged a meeting between General Gay, Mr.

Zagorski, myself, and Sheriff Emery.

Q. What date would that have been?

A, That would have'been June lst.

Q. Where was that meeting held?

A, The meeting was held in Sheriff Emery's office at

the Sheriff's Office.

Q. Who was present at that meeting?

A, Myself, General Gay, Sheriff EBEmery, Edmund
Zagorski, and a8 guard on the door = I believe it was Berbert

Dodd,

Q. | Tell the Judge and the jury about what happened
then, o
A, On that day when the meeting started, General Gay

asked Mr, Zagorskl if he knew his rights and understood what
his rights were, Mr, Zagorski replied that he had already had
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his rights read to him and he did understand what they were,
General Gay asked him if he minded talking -— General Gay
explained the charges to him that we had acgainst him, and did
he mind if we asked him about the murders. Mr. Zagorski
replied that he didn't really want to talk about the murders
at that time, BHe'd kind of like to talk to a lawyer first,
At that time General Gay asked Mr. Zagoreki if he minded
talking about his past. Mr. Zagorski said, no. He said back
between 1978 and 1980 he --

Q. Stop right there, Was he given any advice before
he went any further?

A, Yes, sir, he was told that he didn't have to talk

to us at all, It was on hfs free will that he did,

Q. Was he advised that he had the right to talk to an
attorney? .

A, Yeé, sir, he was,

Q. What was the substance of the conversation at that
time?

A. Mr. Zagorskl stated that between 1978 and 1980 he

did a lot of boating and salling off of Loulsiana., 1In 1980 he
began mercenary training, He said he came to Tennessee to
attend a mercenary training school somewhere close to
Columbia, Tennessee, but didn't say where it was, He said
that he — he said he was planning on attending a mercenary

school cloee to Columbia, but never did attend it. He was
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then asked if he knew Jimmy Blackwell. He said, yes, he did.
He acted like he was kind of disappointed. He said, I thought
Jimmy was one of my friends, but I don't guess he was., He
should have kept silent about the knife and the knife case and
other things he told,

Q. Let's stop right there just a second, When he was
talking about the mercenary, did he give the name of any of

his associates?

A, No, sir, he wouldn't give the name of any of his
associates,

Q. " Was he asked to?

A. Yes, sBir,

Q. Did he talk about how his organization was
financed?

A, Yeg, sir, he was as;ed how a mercenary organization

would finance theirselves, and he said that it was a lot of

ways to do it, but the biggest way to do it was through drug

transactions.

Q. Iz that when he talked about Jimmy Blackwell?
A, Yes, sir,

Q. Please repeat again what he said,

A, : He was asked if he knew Jimmy Blackwell, and he

said, yes, he did, BHe said that he thought Jimmy was his
friend, and that he thought Jimmy should have remained silent
about the knife case and other information that he told us.
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C. At the time that you had talked with him down there
at the Sheriff's Office, had he read the arrest warrant?

A, Yes, sir, he had,

Q. What was the substance of the conversation after
this was brought up?

A. At that time Mr. Zagorski paused and he said, well,
I think I'1l just make it easy on you all and tell you what I
know about the murders., At that time he was stopped, asked
him again if he knew what his rights were, and that he didn’'t
have to talk to us until) he talked to a lawyer, and that he -
could stop talking at any time if he was going to talk to us
about the murders until he talked to a lawyer,

Q. Do you remember'him making any other comments

before he stated that?

A, NO' I don't. .
Q. Then what did he tell you?
A He said he met Dale Dotson at Lakeland Trout Farm

in Hickman County. He salid he set up a drug transaction

between himseelf and Dale Dotson,

Q. What was the substance of that particular
arrangement?
A, Mr. Dotson was to buy two hundred pounds of

marijuana £rom him for a hundred and £ifty dollars a pound,
Q. He said two hundred pounds?
A That’s what he said,
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Q. Okay.

A. He said on April 23rd he met Dale Dotson and
another man, who was later identified to him as Jimmy Porter,
at Spot, which is located just outside of Bucksnort., BHe said
Mr, Dotson and Mr., Porter were driving a red Datsun pick-up
truck with a camper topper on it, and he and another one of
his mercenary friends had another car there. Be said they
left. He and his mercenary friend got in their car and Porter
and Dotson followed them in the pick-up truck. He said they
got on I-40, drove towards Nashville. When they got to
Dickson, they picked up another car that had two more
mercenary friends in it, They drove to Nashville, got on I-65
headed north towards Kentuéky and stopped about eight miles
south of the Kentucky line on I-65,

Q. Would that have been in Robertson County?

A, That would have been in Robertson County.

Q. What did he say happened at that point?

A. He said at that point everybedy exited thelr

vehicles and were standing on the side of the road, and one of
his mercenary friends told him to take Porter and Dotson's
pick-up truck and go to the Welcome Center and wait, He also
said that one of his mercenary friends took his .,308 rifle
with suppressor and his web gear, and they went off into the

woods as he was driving off,

Q. What did he say his job was?
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A. He sald he was to go to the Welcome Center and
stand by there in case any of the F.B.l1., or any police agency
showed up, he was supposed to come back and take care of them,

meaning kill them,

Q. He did say kill?

A. Yes, sir,

Q. wWhat did he say happened next?

A, He said he stayed there somewhere between thirty

and forty-five minutes, and then his mercenary friends showed
up there. They gave him five thousand dollars, his web gear
and his suppressor, and his rifle back, and told him to take
the pick-up truck and leave, He sald that he did that and
drove to Ironton, Before ﬁg got to Ironton, he let one of his
mercenary friends off, I believe it was in Lexington. I'm not
sure on that, .

Q. Did he say that he was given any other property,

belonging to anybody else, any other weapons?

A, Yes, sir, he said he was given a .357 magnum Colt.
Q. Now, tell the jury what web gear is,
A, Web gear is just a military type belt, which would

hold a canteen, ammo pouches, just stuff that you would use in

the military.
Q. Would he ever reveal the names of his associates in

this particular event?
A, No, sir, he wouldn't,
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1 Q. What did he say that he did up in Ohio?

2 A, He said he met with James Rodney Bruce and was

3 going to stay there for a little while, He said he spent

4 approximately forty thousand dollars up there,

5 Q. He did say forty thousand dollars?

6 A, Yes, sir,

7 Qe Pid he tell you what he bought up there?

8 A, He said he bought a lot of weapons, ammunition,

9 horses, a truck, and two motorcycles; numerous things,

10 Q. Was he asked about the red pick-up truck that he

11 drove up there and why he got it?

12 A, Yes, sir, he was, He was asked why he drove the

13 red pick~up truck which Porler and Dotson occupied, instead of

14 going off in his vehicle. BHe said that it was common in large

15 drug transactions to exchange wehicles between the people that

16 were making the transaction, and he didn't think nothing about

17 it.

18 Q. Was he again asked to name his associates?

19 A, Yes, sir, he was, He was asked, if he wasn't

20 involved in the murders, would he name his associates, He

21 said, no, he couldn't name his associates, He also stated

22 that he dian't say that he wasn’t involved in the murders,

23 Q. Was there any talk about the money?

24 A, Yes, s8ir, there was, He asked General Gay if he

25 could have his money bﬁck; that was his, that he had earned
Page 889
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Q. Detective Perry, did you have another occasion to
talk to the defendant, Mr. Zagorski, after June lst when you
first talked to him?

A, Yes, sir, I did. I had an occasion to talk to Mr.
Zagorski on June 27th in the morning., We were preparing for a
preliminary hearing. I was in General Gay's office, and Mr,
Zagorski got word to the jailers that he wanted to speak to
myself or Sheriff Emery, The jailer, in turn, called me at
General Gay's office, and I returned to the Sheriff's Office,
I went into the maximum security cell or just outside of it

where Mr. Zagorski was being held and asked him what he

)

vanted,
Q. Did you talk with him then?
A, Yes, I did, I talked with him, and it was very

brief; probably about three minutes, He said that he and two
other men had been hired to kill Jimmy Porter, and that John
Dale Dotson's death was a mistake,

Q. Did he tell you anything else about the murders?

A. Said the murders occurred in Boiling Springs, which

is just outside of Bucksnort,

Q. Is that in Hickman County?

A. I believe it'’s in Bumphries County.

Q. Did he talk with you any more about the murders at
that time?
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A, No, sir, at that time, he didn't.

0. Did you have another occasion to talk with the
defendant, Mr. Zagorski?

A, Yes, sir, I did.

Q. Tell the Judge and the jury about those
circumstances and what happened.,

A, I got word from the jailer again on another date.

I believe it was July 1st, 1I'm not sure on the date,

Q. Was it sometime in August after the preliminary
hearing?
A. Yeah, it was after the preliminary hearing. I went

to Lieutenant Wilson's office downstairs, Mr. Zagorski was
brought into Lieutenant Wifson's office, and we sat down and
started talking, I asked him, I sdid, well, what do you need,
Ed? He said,'as I told you, myself and two other men were
hired to murder Jimmy Porter. He said, one of the men is from
Plorida, but he wouldn't name the man., He said that he picked
the two defendants up, and they drove to a place on the side
of the road in Boiling Springs, He exited the vehicle that
they were in, Then Jimmy Porter and Dale Dotson exited the
vehicle, and within five seconds after they exited the car,
they were shot to death., Said then thelr bodies were put in
Plastic bags and brought up here in Robertson County and
dumped.

Q. Did you or any other law enforcement official in
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Robertson County, during the searches up here, find any bags?

A. None,
Q. How wide a search did you conduct?
A, We conducted a very thorough search of the crime

scene, and probably five to six hundred yards around the crime
scene in every direction,

Q. Did you £ind any bags from the Ohio authorities of
this type, bloody bags?

A, No, sir.

Q. When you went up to Ohio, did you go through and -

check thoroughly the red Datsun pick-up truck?

A. Yes, 8ir, myself and Sheriff Emery did.

Qe Why did you do £hat?

A. To check for bloodstains,

Q. Tell the jury about .your investigation into that,
A. When we went to inspect the red Datsun pick-up

truck, I took several pictures of it. It had carpet in the
back with padding under it, We inspected the carpet and did
not f£ind but one place that it was stained. We cut that stain
from the carpet, cut the carpet out, and the padding also was
stained, so we cut the carpet padding out, too, I sent both
to the crime lab,

Q. Where exactly was this carpet?
A, It was in the bed of the truck at the back end of
it.
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don't know -—- because maybe their activities or interest were
in the marijuana area, But have you noticed throughout the
course of this trial who initiated the marijuana talk? That
man. Or have you noticed that the talk turns to marijuana
around that man?

Don't.forget this when you go back there to
deliberate, that the law applies to everybody everywhere, no
matter if it's on the street, no matter if it's on the church,
at the church, at the store, the courthouse, country club,
even the 113 mile marker in Robertson County. The law applies
everywhere, First degree murder is first degree murder no
matter where it is. Don't forget that.

When you go back %here to deliberate, consider the
different accounts of the murders that Mr. Zagorski gave to
different peop;e at different times. To Martha Beasley he
said that he was there at the murders and that he knew who did
it and that his job was to blow away any officers that came.
You recall what he stated to Rodney Bruce. He summed it up in
two simple words, zip, zip. And the three statements he made
to Detective Perry about the incident., The first statement
was made after Mr. Zagorski had read the arrest warrant and he
explained why some of his belongings were found here in
Robertson County.

You remember that first statement that he gave

Detective Perry., BHe testified that he met the men down the
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Bucksnort area with another unidentified cohort of his. Mr.
Porter and Mr. Dotson were in their red pick-up truck, They
caravaned up to Dickson and met two more of Mr. Zagorski's
unidentified cohorts. All three of them came up to Robertson
County, and they just happened to stop eight miles south of
the Kentucky state line, which is right around the 113 mile
marker.

Mr, Zagorski told Detective Perry that he was
ordered to go to a rest stop up in Kentucky and to blow away
any officers that came. I don't know what good he could dq in
Kentucky blowing away officers up there, when Kentucky is at
least eight miles north, But somehow somebody got his web
gear, somebody got his .308 ;ith a suppressor on it that
really doesn't make much difference anyway, and they went in
the woods in Robertson County with John Dale Dotson and Jimmy
Porter.,

After that time, }ou recall he told bDetective Perry
that his cohorts gave him five thousand dollars and told him
to take that red pick-up truck, and gave him the .357 magnum.
That's close to being the truth., That’s close.

You recall he also told Detective Perry that there
are different ways to finance a mercenary organization;
primarily, the main way, was through drug deals. You recall
what he said to Detective Perry about Jimmy Blackwell, He
gaid he was mad at Jimmy Blackwell. He betrayed him about the
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knife case, that he should keep silent, One time he said,
okay, I'll make it easy on you. Ancther time he told
betective Perry during the course of that interview something
to the effect that, I didn't say that I wasn't involved in the
murders.

Then you recall the substance of another statement
that Detective Perry testified to, a conversation that he had
on July 27th with Mr. Zagorski after Mr. Zagorski stated that
he wanted to talk to him. Mr. Zagorski implicated himself in
a murder for hire situation during that conversation. You,
recall that, He stated basically that he and two other men
were involved in the murders and that he was hired to kill Mr.
Porter. BHe stated that Mr. botson's death was a mistake and
that he wasn't to have been killed., Murder for hire. He also
testified that the murders occurred in Red Boiling Springs.

Detective Perry also .testified to the substance of
another conversation on August 1lst where Mr. Zagorski further
implicated himself in a murder for hire situation. Mr.
Zagorski indicated that the murders occurred again in Boiling
Springs, and after Mr. Dotson and Mr. Porter were killed, they
were brought up here in Robertson County in plastic bags and
dumped here, He further indicated to Detective Perry at that
time that Mr. Porter and Dotson got out of their vehicle, and
you'recall he said they were killed within five seconds after

the car stopped. Five seconds after the car stopped.
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unless we have met that burden. I'm not going to talk about
that anymore,

He talked about some of the things that Mr. Gay
said to you in his opening argument to you earlier this
morning. He talked about Mr. Gay saying that the proof showed
that they drove to Robertson County, that they walked into the
woods, that there“was no marijuvana, and that the victims, Mr,
Porter and Mr. Dotson, were executed by the defendant, Well,
is that backed up by proof or is that backed up by theory or
probability? Just ask yourselves that question. Mr. Walton '
asked you some questions earlier. I might ask you some
questions later on myself,

But remember the: aside from all the other
testimony that you've heard in this case, and I'm not just
wanting to eliginate that simply_because I don't mention it,
but remember that Mr, Zagorski, when he got down here from
Ohio after he had waived extradition to come back to
Tennessee, told General Gay and Detective Perry and the
Sheriff, Sheriff Emery, that yes, we met down in Hickman
County, just like Marsha Dotson and Jimmy Blackwell said that
they were supposed to -- they overheard the conversation, We
met down there in Bickman County. They, Dotson and Porter,
were in Porter's pick-up truck. I was with another mercenary.

We drove through Rashville, drove up toward the Kentucky line.

‘Somewhere along the line we picked up another vehicle with
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mercenaries in it., That was out of Mr. Zagorski's very own
lips. That*s in view of all the hard, hard evidence that we
have introduced here as exhibits.

Mr. Gay said they walked into the scene where they
were murdered. All right. You heard the testimony of
Detective Henderéon wherein he said with a four-wheel drive
truck on the May the 6th of 1983, the Sheriff's Office went
back there and got mired up, had to have the four-wheel drive
truck pulled out.

Now, you all have been living in the state of
Tennessee for a long time, most of you; probably all of you.
Last spring, reflecting on your own common knowledge and
experience, was a very., ver;, very wet spring, extremely wet
in the spring, looked like it was never going to stop raining.
You remember that, I'm sure, Later on in the summer, it
looked like we were never going .to get any rain., It was an
odd year.

At the time these people were murdered by Mr.
zagorski, we were in a wet spring. What did Mr. Baggett say,
there's no way to get back to where the bodies were, unless
you went through three fences, went through a locked gate, or
went way down the road somewhere and crossed a gate. No, I
didn't Bee any signs of tire tracks or anything at all. No
evidence whatsoever that any kind of vehicle whatsoever got

back there to dump two dead bodies here in Robertson County.
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Ladies and gentlemen, when you retire to consider
your verdict, you should consider each count separately. As
to count number one and count number two, you will first
determine whether the defendant is guilty of first degree
murder. If you f£ind the defendant not guilty of first degree
murder as charged in count number one and count number two of
the indictment, or if you have a reasonable doubt thereof,
then your verdict must be "not guilty" as to first degree
murder, and then you will proceed to determine his guilt or
innocence of the lesser included offenses. | .

If you £ind the defendant not guilty of any of the
lesser included offenses or if you have a reasonable doubt
thereof, then your verdict must be "not guilty.”

I will now proceed to explain to you what in law it
takes to constitute the offenses charged in this indictment.

Pirst degree murder. Any person who willfully,
deliberately, maliciously, and with premeditation kills
another person is guilty of murder in the first degree.

Por you to find the defendant gquilty of murder in
the first degree, the State must have proven beyond a
reasonable doubt:

1. That the defendant unlawfully killed the
alleged victim;

2. That the killing was malicious; that is, that

the defendant was of the state of mind to do the alleged
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wrongful act without legal justification or excuse, If it is
shown beyond a reasonable doubt tﬁat the alleged victim was
killed, the killing is presumed to be malicious in the absence
of evidence that would rebut the implied presumption;

3. That the killing was willful; that is, that the
defendant must have intended to take the life of the alleged
victim; .

4. That the killing was deliberate; that is, with
c0o0l purpose; and

S. That the killing was premeditated. This means
that the intent to kill must have been formed prior to the act
itself, Such intent or design to kill may be conceived and
deliberately formed in Sn instant., It 16 not necessary that
the purpose to kill pre—exist in the mind of the accused for
any definite period of time, It is sufficient that it
preceded the act, however short the interval. The mental
state of the accused at the time he allegedly instigated the
act which resulted in the alleged death of the deceased must
be carefully considered in order to determine whether the
accused was sufficiently free from excitement and passion as
to be capable of premeditation. Passion does not always
reduce the crime below murder in the first degree, since a
person may deliberate, may premeditate, and may intend to kill
after premeditation and deliberation, although prompted and to

a large extent controlled by passion at the time. 1If the
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{(Whereupon, at 6:46 p.m. the jury retired

to begin its deliberations.)

THE COURT: Court will be in recess pending

deliberations of the jury.

{Whereupon, at 6:50 p.m. the jury returned

to open court,)

THE FOREMAN: Your Honor, we were wondering if it
would be possible that we get a good definition, explanation,

!
of what would constitute a mitigating circumstance?

THE COURT: Mitigating circumstances are within
your province, if there are any. You have heard the evidence
of the case, and no additional evidence was produced at the
sentence hearing, so you may consider all of the evidence that
was presented in the entire case. The law sets out certain
mitigating circumstances which have no particular
applicability in this case, but you're not limited to those,
80 you can consider any mitigating circumstances that in your
judgment would comply with the instructions given,

THE FOREMAN: I think, what we're trying to get at
is ﬁust what ig the meaning of the word mitigating?

- THE COURT: Mitigating would mean any circumstance
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which yould have a tendency to lessen the aggravation, which

would have any tendency to -- (Pause) ~- give a reason for the

act. I cannot think of a better definition right now, except

that it's opposed to aggravating and would have a tendency to

lessen or tend -- not "to", necessarily, but tend to justify,

and to take away any of the aggravation of the circumstance.

please?

whole page

THE FOREMAN: Thank you, Your Honor,

(Whereupon, at 6:52 p.m. the jury
returned to the jury room to continue .

its deliberations.)

‘ .
(Whereupon, at 8:52 p.m. the jury returned

to open court to report its verdict.)

THE COURT: BHave you reached a sentence?

THE FOREMAN: Yes, Your Honor, we have,

THE COURT: 1Is it unanimous?

THE FOREMAN: Yes, Your Honor, it is.

THE COURT: All right, would you read the sentence,

THE FOREMAN: Your Bonor, do I have to read the
or just the sentence?

THE COURT: Just the part of the sentence.

THE FOREMAN: We, the jury, unanimously find that
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STATEMENT

Date June 1,1983
Interview with Edmund B, Zagorski Jr.

On June 1,1983 Dee Gay, Sheriff Ted Emery and Ronnie Perry had a
interview with Edmund G. Zagorski Jr. at the Robertson Co. Sheriffs
Department concerning the murders of John D. Dotson and Jimmy Porter,
This would be the second interview with Mr. Zagorski.

Dee started the interview by asking Mr. Zagorski if he knew what
his rights were and if he understood his rights. Mr. Zagorski replyed
that he had already had his rights real to him add that he did understand
what they were.

Dee then ask Mr. Zagorski if he wanted to talk to him about the
murders of Porter and Dotson. Zagorski said that he had rather talk
to his lawer befor he made any coment about the murders., Dee told him
that was fine, :

Dee then ask him if he mined £f he talked to him about his past.
Mr. Zagorski said that he would talk to Dee about his past.

Dee explained the charges aganist Mr. Zagorski to him and the penalty
for the charges if convicted. Mr. Zagorski replyed that he wasnt afraid
to die, that he had served hid purpose and that his job was done.

Zagorski then said, Ok yall got me pretty good so Im gona make it
easy on yall. Ill tell you what I know about the murders.

Dee then explained to Zagorski that he didnt have to talk to us
until he talked to his lawer and Zagorski replyed that he wanted to
tell us what he new. Many times durring the following conversation
Zagorski was told, or ask if he wanted to stop and talk to his lawer.

Dee told Zagorski if he wanted to talk about the murders to start
with the first time that he met Porter and Dotson., He said that he never
saw Porter until the day that the deal was suposeto go down, but that

he had meWM_gwcagions at the Lakeland
.zfgggﬂggggLin Hickman Co. Tenn. He said that Blackwell had introduced

Dale Dotson to him there. Zagorski also said that Blackwell was the one
that set the dope deal up for him and that all he Bid was contact his peopl
and tell them when to come, He a¥so said that Blackwell didnt have ‘and
monatary intrest in the deal. Zagorski said that on May 23,1983 he

met Porter and Dotson ardund 6:00pm.- He said that Porter and Dotson

were in Porters Red Dotsun pickup and that he and one &f his mercinary
freinds met them in 8pott and that Porter and Dotson followed them

in their truck. He said they picked up a tail car on I-40 just North

of Bucksnort and a Backup car at the Dickson exit. They all drove up

I-40 to Nashville and than got on I-65 and went North. They stoped just
South of the state line on the North bound side of I-65 and everyone .-
got out of their vchicles. He said that onc of his frcinds took his J
HK-91 rifle and his webb geer and told him to take Porters truck and go




STATEMENT page 2

06-01-83

Interview with Ed Zagorski.

to the welcome center on the north side of the interstate and wait for
hem. He also said thal if there was any trouble he was to come back and take
are of it, He said that he waited for about 30 minites and his friends came
0 the welcome center and met him. They gave him his rifle and webh geer t back
nd $5,000,00 dollars. They told him to take Porters truck and leave. He said
e to ruck and drove to Lexington Ky. where he let one of his people
ut then he drove to Ohio.
Zagorski was ask how much money he spent while he was in Ohio and he said
hat he had spent approximatley $40,000,00 dollars there. He said that he had

JughE“?”f;Gcks, 2 motercycles, 2 horses and a lot of guns and amunition.
Dee Ehen said fo Zagorski, if your not involved in the murders why dont

ou tell us who is. Zagorski replyed "I didnt say I didnt have anything to
'3 with the murders,”" **hkdkdkddhkhhhrhhhrththhhhrhrhhhdrbbrhbhbhdhdbtrderrhhhhrhhrhd)

THIS COMPLETED THIS INTERVIEW,
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UNITED STATES DISTRICT COURT O n e M
MIDDLE DISTRICT OF TENNESSEE — ﬁ-—
NASHVILLE DIVISION - _
ETR 13 1953

a7 ﬁ‘{‘ :
SAMUEL E. DOUGLAS, et al., —mmﬂ‘:
No. 81-3826 /
sk YNERE

JUDGE WISEMAN

vsS.

e ot ek et ot

TED EMERY, et. al.

AGREED ORDER

Samuel E. Douglas, Ricky Clinard, Michael Dean and the class
they represent, Ted Emery, P.R. West and Ricky-SUter enter into this
agreement disposing of some but not all of the iséues in Mr. Douglas'
individual claim against Messrs. Emery, West and Suter and in the

intervenors' complaint in this cause.

This order i.s not intended to resolve any issues not specifically
.
addressed by the order and reserves all remaining issues for further

order or for trial.

The class of plaintiffs which is protected by the permanent
injunction of Section 2 of this order is: all persons who are now ©Or
who in the future will be confined in the Robertson County Jail.

1) Mr. Douglas agrees to dismiss his‘claim for compensato}y
and punitive damages against the defendants Emery, West and Suter.

‘2) Defendants Emefy,_ﬂest, and Suter agree to the imposition
of a permanent injunction, binding themselves, their employees, agents
and successors in office:

2) Defendants are enjoined from conducting disciplinary

hearings or imposing disciplinary sanctions pursuant to procedure

APR 151983

e
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not consistent with at least the minimal protections required by

Wolff v. McDonnell, 418 U.5. 539, 94 S. Ct. 2963, 41 L.E42d 935

{1974). This shall include but not be limited to: advance written

notice of the claimed violation, at least 24 hours prior to the

hearing; a written statsment of the fact finders as to the evidence

relied upon and the reasons for the disciplinary action; the oppor-
tunity to call witnesses and to present documentary evidence in the

.inmate's defense at the hearing when doing so would not be unduly

hazardous to institutional safety or correctional goals, Inmates

should also have the opportunity to seek the aid of a fellow inmate
to assist in the preparation and presentation of their cases.

Hearings should be ccnducted by an impartial tribunal.

b} Defendants are enjoined from failing to provide each

resident of the jail with a list of that conduct which is a violation
of the rules and which could result in the imposition of disciplinary

sanctions. This list should include the specific disciplinary sanctions

which may be imposed for the specific conduct.

c) Defendants are enjoined from placingan inmate in disciplinary

segregation in the drunk tank or elsewhere for any except the most

sconduct.

Defendants are enjoined from nlacing an inmate in disciplinary

{strative segregation indefinitely.
Defendants are enjoined from placing an inmate in disciplinary
or administrative seqregation for more than ten days. This does not

include inmates who are segregated at their own request.

-2-
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f) Defendants are enjoined from punishing any inmate, either
officially or unofficially, by refusing to provide him or her with
medical treatment, by failing to provide him or her with the same
food and in the same guantity as is provided cther inmates, by corporal
punishment, beating or use of physical restraints, by eliminating
mail provileges, visits with attorneys or with other visitors, or
with failing to provide the inmate with any personal items normally

provided to other inmates.

g) Defendants are enjoined from failing to make a notary

available to inmates at least once a day, five days per week, to

notarize any documents or papers requested by the inmates.

h} Defendants are enjoined from refusing to allow an attorney

to visit any inmate or from in any way interfering with the privacy

or confidentiality of the wisit.

i) Subject to the addition of at least one staff person on
the evening shift, defendants are enjoined from failing to allow each
inmate at least one hour of visiting per week with family and/or
friends.

j) Subject to the addition of at least one staff person on
the evening shift, defendants are enjoined from failing to allow

each inmate at least cne fifteen minute phone call per week. Unless

and until such additional staff is added, defendants are enjoined from

failing to provide each inmate at least cne five minute phone call

per week.
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Xx) Defendants are enjoineé from inspecting for contraband

incoming mail from courts, attorneys, or public officials excep: when
the mail is opened and inspected in the presence of the inmate.

1) Defendants are enjoined from failing to collect outgoing
mail or failing to deliver incoming mail without unnecessary delay.

m) Defendants are enjoined from censoring inmate mail, both
incoming and outgoing, except where there is probable cause to justify
the action; in this context, censoring shall be defined as examining
the verbal content of mail or any written communication or prohibiting
objectionable verbal and written communication being received by the
inmate or being placed in the mail to the person to whom it is addressed.

n) Defendants are enjoined from failing to develop and maintain
written policy regarding mail censorship: They are further enjoined
from promulgating or maintaining any regulation which does not further
an important and substantial governmental interest unrelated to the
suppression of expression (e.g. detecting escape plans which threaten
security znd/or the well being of the staff and/or inmates) or from
promulgating or maintaining a regulation which is greater than
necessary t§ protect the governmental interest involved.

o) Defendants are enjoined from failing to notify an inmate
if a letter he or she wrote or a letter addressed to him or her is
rejected and from failing to give the author a reasonable opportunity
to protest the decision.

P) Defendants are enjoined from failing to provide postage for

two free personal letters per week for inmates with less than $2.00

in their jail accounts. Defendants are further enjoined from failing
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to provide those inmates with less than $2.00 in their account with
postage for all legal or official meil.
3) Defendants Emery, West, and Suter are given fifteen (15)

days to file additionel pleadings as necessary in this case.

ENTER this the day of . 1983,
- -

THOMAS A. WISEMAN, JUDGE

Y
‘ Arils, ( %?-/K/cu‘m__ \]
7

I
y

Approved for Entry: v

SUSAN L. KA A

Attorney for Plaintiffs

'/..,

%’ 5 ‘/,.// /A

ARTHUR E. MCCLELLAN

Attorney for Defendants Emery, West and Suter

CERTIFICATE OF SERVICE

I hereby certify that a true and exact copy of the fqregoing
document has been delivered to- William O'Bryan on this 13th day

of April, 1983.
C&!%:Lkz/
70
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FILED

IN THE UNITED STATES DISTRICT COURT FOR THE -I-HIDDLLEDR 13 1983

DISTRICT OF TENNESSEE o - CLERK e
1"
NASHVILLE DIVISION DEPUTY CLERK
25
lrLj’ .5 k#{
.r
SAMUEL E. DOUGLAS, ) /i 3
| i ) & sz"/ -
ET. AL. )
| ) FILED
ve No. B1-3826 |
| ) * SEP 12 1995 .
TED EMERY, ) JUDGE WISEMA Clerk of the Courts
) RecdBy
ET. AL. ) "

DEFENDANTS EMERY, WEST AND SUTER'S FIRST SET OF

1

TIPULATIONS

Sheriff Ted Eﬁery, Chief Deputy P.R. West, and Jailer
'Ricky Sﬁter stipuiate to the'following facts which may be used

-as evidence in the case of Douglas, et.al. v. Emery, et.al.

No. 81-3826, as pertinent to both the original complaint and
the intervenor's complaint:

1. The Robertson County Jail is located in Springfield,
ﬁobertson.County,HTennessee; (hereinafter referred to as the
jail{). -

2. ‘fhe 5ail was constructed in 1967. It serves as
'the'locél'detention and penal facility as well as the offices
of- heriff's department.

The physical structure has remained essentiaily un-
‘thanged/since 1967. |

4. The:jail is a two story structure. The first floor
consists of an aﬁtofney interview-room{ a booking room, the
,centrai control areé for the jéil,.the visiting area, several

offices, one cell block and two drunk tanks. The second floor

(T.T’

14
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.of the jail consists of thé sheriff's offices, the jail kitchen,
and ancell Elock.

- 5.) The first floor of the jail is undergfoﬁnd on the front
. side of the jail. ‘It is above ground only at-the back of the
- jail.

. ,éf) The two drunk‘tanks are identical. They each measure‘

12-1/2.feet by B feet. There is a continuous sheet df.metal
on three walls of the cell, used as bunks. There is no win--
dow or other access of natural light into the cell. The door
_to the cell is solid metal with only a small window in the door
'tﬁIOUgh.which‘one can look into the cell. _

| 7.} There is no showér in either of the drunk tanks. Each
drunk ténk has a toilet and sink. Tﬁe toilet is directly below
the sink. | |

8.) Persons incarcerated in the drunk tank must be taken

outrof fhgir cell, and wal T the jail to the showers.
They are permitted.;oﬂg ower once a day -
'9;)‘In addition to holding inebriated persons, the drunk
tanks also house juvenile boys and girls, and inmates being
segregated from general popu1ation. Additionally, if there are
mo#e thaﬁ two women incarcerated in the jail, they must be
houéed in the'drunk'tank. | |
10.) The dfunk tanks are separaﬁed from each other by
Sight but not by sound.
- 11.) The cell blocks on the first and-second‘floor'are
. identical, each measuring 56-1/4 feet by 28-1/4 feet. The
second floor cell block is, in fact, directly above the first

floor cell block. Fach cell block consists of 9 cells, 8 feet



by B feet each, a central hall, a dayroom and a shower. The
cells have four metal planks which serve as bunks, double bunked
‘on each side of the cell, and a tollet and sink. The sink is
directly on top of the toilet, In addition, there is a -drain |
in the-center of the floor.

~12.) Arouné the entire cellblock is a walk.

-13.) There are no sclid walls within the cell block or be-
tween the‘cell'bloek and the walk (with the excepfion'of the
ﬁomen's cell}. All divisions are made with barred walls or
doors. n

14 } ‘The flrst cell on the rlght side of the cell block
is dlfferent than the other cells in the block. There are only
.two bunks, double bunked, in each of these cells. In addition,
each of these cells has a small metal table with two metal
_benches and a shower. On the first floor, this cell is sur-
lroundedlby barred walls and doors, similar tb‘every other cell,
and for purposes of cell a551gnment, it is used 1nterchange-
~ably with the other cells. The cell on the second floor is the -
Women's Cell., It has solid.metal walls on the side of the cell
which abute the_hallway'and‘en the side which abuts a male cell.
One{wall which abuts the outside walkway is totally'barred. The
other wall‘abutfing the Qalkﬁay is.partially barreﬁ and partially
solid metal

15.) The women's cell is separated by 51ght but not by
sound from the men's cells.

16.) The "day room” hae two metal tables with metal
benchee.llhll of these are bolted to the floor. There is no
other furniture in the day room. The day room is 8 feet by 24

feet.
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-17.) There is no naﬁufal light in the cell blocks.

18.) The doors to the individual cells within the cell
block were, at one time, controlled by an eleetric-door lock
system. That system is now broken and totally inoperative. -
Tﬁe doors to all the cells within the cell block are, therefore,

.kept'épen 24 hours per day. All residents of the cell block,

.with the éxcepfion of thosé in the women's cell, have 24 hour
access to all the other cells in the cell block, with the excep-
tion of the women's cell.’ The cell designed identically to

wthe women's cell in the first floor cell biock is kept opeh

24 hours per day and is in-all other respects, treated as a
generaJpopulation cell. |

19.) Thére is only one door exit from each of the cell
blocks. This door is opérated by a manual door lock. There
is no other means of‘exiting the cell block.

.20.) The plumbing in the jail is old. Water is turned
‘éﬁ and off by means of push buttons rather than twist faucets.
it is very Eifficult and time consuming to obfain parts to
repair it.- .

'21.) The plumbing fixtures are frequently broken, causing
whtgr to back up in the cell and creating a problem.of stand~

 ing water in the cell.

22.) To tﬁe extenf possible, male pretriﬁl detainees
éré,hoﬁsed_in the firsf floor éell block and male cqnvictéd
. prisoners are housed in the second floor cell block.

23.) When:an individual is booked into the jail, the
jéilér‘detefmines whether the individual fits within one of
_seven ciassifitations. These include: pretrial detainee;

 sentenced offender, juvenile, female, and inebriate. The in-



difidual is classified to a cell area according to this list.
Within anf given classification, however, cell placement is
-done on a random basis. Thus, for instanc¢e, a male pretrial
detaineé may share a cell with any other male pretrial'detainee.
24.) There is 1ikewise, no system for assigning cells for
convicted prisoners. - |
25.) Wiomen, both pretrial detainees and convicted prisoners,
are housed in the second floor women’s cell. There is room
only for two women in that cell at any time. 1If there are more
than two women in the jail, the additional women must be housed
in a drunk tank. ’ |
26.) Juveniles afe assighed to the Women's Cell if there
are no incarcerated women. If there are incarcerated women,
juveniles are élaced'in the drunk tank. If there are both
juvgnile bbys and juvenile girls incarcerated at any one tiﬁe.
 juvenile boys are assigned to one drunk tank and juvenile girls
are assigned'fo the other. When'thefe are women, juvenile boys
Vand juvenile girls in the jail, there is no place in which to
- house drunks or other prisoners.who need to be segregated froﬁ
jthe‘general‘pOPulation for their own protedtion.or for disci-
plinary‘purposes.
- 2?.) ;f there are women and either juvenile boys or juv-
enile girls in the jail, there is no room to house drunks and
cher pefSons who need to be segregated. |
28. %) Persons who are béing segregated, éither for their
Bwn profeéfion or for disciplinafy'purposes are single cei;ed
~in the drunk tank.

29.) when juﬁeniles:and/or-drunks are present, they have
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first priority to the druﬁk tank. Theféfore, if both drunk tanks
ére needed for juveniles and/or drunks, the persons who have
been segregated fbr discipliﬁary purposes or for their own pro-
‘téction must be-returned to the general population. |
30.) An inmate may be segregated for any one of four
reaséns: 1) at his or her own réquest and for his or her own protectior
.ion; 2} beéauée the jail staff feels the person should be seg-
regatéd‘for his or her own protection; 3) as punishment fof
violation of a discipliﬁary-rule, or 4) for administrative
purposes.
31.) If there is an assault in a cell block,‘the person
who was the victim of the assault may be put into segregation
for his or hér protecfion} |
o 32.) If an inmate voluntarily goes into segregafion for
his or her own protection, he or she willrbe moved out of
segregatién when the drunk tank is needed for drunks, juveniles,
or added women. A male may then be transferred to the other cell
Vbloék. If he has problems in the seéond cell block, there is
no place-to send him. A female must.gd back to the women's cell.
33.) Tbere are no on site visits by any medical profes-
sionals - doctors, nurses, paramedics or physicians' assistants.
The only medical training wﬁich thé jailers have is that each
jailer_has passed the.Red Cross First Aid course. The lieu-
ﬁenant:re5p6nsib1e for the jail is an emergency medical tech-
nician, ‘ |
34.) The only means for an inmate to ge£ medical attention
'is to complain to the 3ailef or to the lieutenant in charge of
the'jail{ The jailer, or the lieutenant, then decides whether

there is an .emergency which requires immediate attention, whether
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the person should go to sick call or whether the inmate's
complaint should be ignored. o |

35.) Sick call is a referral to a 10&31 doctor for med-
ical éttention. Inmates who have requésted medical attention
and who:the jailer orllieuténant has determiﬁed need to be seen
By'the doétor are brought in 2 group to the doctor's office
for‘sick call. Sick call occurs one time per week.

36.) Although the jail has standard first aid supplies,
there‘is no other emergency medical eéuipment in the jail,
e.g. defibrillator, oxygen masks.

‘37;) When a jailér.determines_that there is % medical emer-
-gency;.hermakes the decision whether to contact the nearest
Sheriff's Department vehicle or whether to call for an ambulance.
1f the-lieﬁtehant is at the jail, he will make this decision
rather -than the jailer.

38.}) There is no room-in‘the-jail éesigned for medical
examinafiqns or treatment;

39.) Medication is kept in the central control areé,of
thg jail. It is dispenéed by the jailers.

40.) No medicatiQn is dispensed, even that brought in
by the inmate on arrival, until one of the doctors on contract
with the jail éuthorizes the dispensation of the medication.

- 41.) There are a total of six persons employed to run

the jail. ‘Five are jailers. There is never more than one
Jailer on dufy at the jail'at one time. There is also a lieu-~
rtenant who is in charge of operation of the facility. He is
usuaily pﬁ'the premisés during the day shift. On the evening
and_nighﬁishift; there is only one person - a jailer ~ who

- staffs the jail.



42.,) The jailer has responsiblity for booking pgople into
the jail, rele&sing all persons who are scheduled to be re-
leased; handling medical problems, arranging telephone calls,
-supervising visitation, taking persons‘froh tHe drunk tank to
the shower, and in all respects, running the -jail and supervising
the inmates.

43.) The number of times which a jailer can walk through
the cell blocks depends on the amount of time neédea for .all of-
these other duties. |

44.) There is no prescribed number of times or specific
ﬁtimes at which the jailer must make rounds of the cell blocks.

45.) The jailer is normally stationed at the central‘control
area, |

46.) There is no way you can see the cell blocks or drunk
‘tanks from the central control area. There is no visual elec-
tronic surveillance eguipment. |

47;) In the central control area, theré are75peakers
thrbugh which the person on duty can theoretically listen to the
cell biocks. As a practical matter, it is virtually impossible
to hear anything above the din of the radios and television.
Thefe is no speﬁker in the central control area thfough which
the pérson on duty can hear the drunk tanks. |
| 48,) If there is‘violence between inmates in a cell, the
Jjailer or.lieutenant would only know about it if he happened to
be walking through the jail or if hé could overhear the noise
from tﬁe central control area or from any other place in which
he ‘happened to be carrying out his duties.

49.) If the jeiler who is alone on duty hears a disruption
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. or viclence in the cell bleck, he is expected to investigate.

-3

‘block and call for help.

If the situation is such that he cannot control it, he secures
and locks off the cell block and returns to the central control
area to-call the Sheriff's patrol cars or the Springfield Police
Department. . |

‘- 50.) The only means available for a jailer alone on duty
t0'5£op a disturbarice or assault in a cell block is for the ag-
gressor 6r aggressors to voluntarily‘agree to desist, fé; the
jailer to enter aﬁd lock himself into the cell block and to
physically attempt to stop the problem, or to lock off the cell

51.) None of the inmates receive any supervi;ed or structured
exercise, eifher iﬁdoors or outdéors.
52.) There is no facility for indoor exercise. There is
currently no space for outdoor’ exercise.

v//53.) Pretrisl detainees remain in the cell block 24 hours
per day, unless they go to court, use the telephone, have a visit,
or:go té the doctor. '

54.) Péopie in the drunk tank spend 24 hour§ per day ih
ﬁﬁeir cell, except for their daily shower, unless they go to
court, use the telephone, have a visitor, or go to the doctor.

- 55.) Women also spend 24 hours per day in their cell with

‘the exceptions noted in ¥53.

56.) Convicted prisoners have the opportunity to,work:out-

' side the jail. On March 29, 1983, 8 of 15 convicted persons

worked outside the jail.
57.) There are no supervised or structured activities at
all for pretrial detainees. ‘There are no supervised or structured

activities.other than work for the convicted prisoners.
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58.) Visitation is conducted Wednesday and Sunday, for three

hours on each day. 7

*59.) There are no contact visits. or visits at times other
than visiting hours except‘in‘emefgency situations. The jail
staff on duty determines whether there is an emergency.

60.).Visitation is conducted inatwosided visiting booth.

The viéitdr sits in a stool in one room and the inmate sits
in a stool in an adjoining room. There is a small glass plate
between_fhe rooms through which the inmatésrand visitor see each
othe:.'. |

61.] Two visits are conducted simultaﬂeouslyJ The two vis-
itors and the two cor;esponding inmateé sit approkimatély one
foot from each other. There is no opportunity for privacy.

62.) Visits last between five and fifteen ﬁinutes, depénding
on the number of visitors waiting to see inmates. The jailer
atteﬁpﬁs to permit every visitor to see the inﬁate for whom he
of she ié waiting. |

€3.) There is nollegal material provided by the jail or
‘Sheriff;s Department for the inmates of the,jail, either pre-
trial detainees or convicted persons.

€4.) If an inmate wishes to speak with his or her lawyer,
s/he must ask the jailer to call the lawyer for him or her.

_ £5.) Trustees are selected by the chiéf deputy and-the
sheriff_and ére usually contract prisoners from the Department
of Correction

 66.) Trustees are responsible for all the food preparation
in the jﬁii.

6?.) There is no.éutoﬁatic or electric dishwasher in the

jail. BAll eating and cooking implements must be washed by hand.
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This task is goﬁé by the trustees.
'-:68.) The kitchen has never been inspeéted by any official
rfrom any-lécalrbr state department of héalth.

69.)_There is no automatic sprinkler'SYStém'in the jail.
There are no o#ygen masks fo be used in an emergency.

70.) In the event of a fire or other emergency which
reqiired evacuation, inmates in the first floor cell bloék would
haverto go through the manual lock door to the cell block and two
o;herﬂelect;ic lock gdoors. Iﬂmates in the second floor would
havewtngoﬂthroﬁght the manual lock door to the cell block 3
“and at leést one other electric or manual lock dodr.

71.} If the one manual lock exit from the cell block is’
blocked fdr any reason during a disaster which requires evac-
uation, all persoﬁs-in fhe cell block would be trapped.

72.) FPor persons to be evacuated from the womén's cell
during an-emergency{ someone would have to enter the céll
block through the only éxit and manually open the door to the
‘ women'é cell, A‘ |

73.) The staff of the jail is insufficient to evacuate the
puilding'as swiftly as necessary in an emergency. The jailer
woﬁld have to contact either the Sheriff'é patrol or the Spring-
field poliée aepaffment for additional manpower.

74.) The dispatcher who is on duty in the Sheriff's depart-
pent-has no correctional training and is not considered by the

- Sheriff's depaftﬁent to be part of the jail étaff.l
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Approved for'entry:

-

/‘..“—_ * ’ .
e es 72 /f 77/ A
Arthur E. McClellan
Attorney for Defendants

Emery, West, and Suter

QAW%/

san L. Kay
ttorney for Plalnt;ffs

CERTIFICATE OF SERVICE

1 hereby certify that a true and exact copy of the foregoing
"document has been delivered to William O'Bryan on this 13 day of

Aprll, 1983.
N W
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TC: Vanderbilt Legal Clinie¢, Mashville, Tennessee

TROM; Anthony 5. Kuharich, Jaill Consultant, South Helland,
Illinois

SUY3JECT: Inspection of Robertson County Jzil, Zpringfield,
Tennessee

DATE: May 10, 1943

STATEMENT OF PROBLEM

Inmates at the Robertson County Jail [iled a class action
comelaint for declaratery and injunctive relief in the United
States Tistrict Court for the Middle District of Tennessee,
Y¥ashville Sivision on April 13, 198) against the Zheriff, Chief
Seputy, Chiel Jailer, and Couaty Executive of Robertson County
in their official capacities. The Plaintiffs claim their rights,
secured under the First, Sixth, Zighth, and Fourteenth Amendments

to the United States Constitution were violzted. They contend

vhey "are beinz and will continue to be subjected to illegal, unsafe,

unconatitutfanal, and dehumanizing conditions™ which "exist as a
result of the willfql and intentienal acts, practises, policies,
instructions and omissions of the defendants.”

The Vandgrbilt Legal Clinic is representing the Plaintiffs in
this action and requested Consultant te inspect this jail facility

and submit a timely and obJjective repert of findings and recommend-

ations.

FETHOD AND 3COPE OF STUDY
Consultant conducted an on-site visitstion of this jail on
way 10, 198) and made direct observations of its physical facility

and operations. This was augmented by personal interviews with the

2007



-2

following persons: Chief Deputy Sheriff Paul R. west; Chief
Jailer Lieutenant %ilson; and Jailer William Roach.
The lollowing reports, document, records, and [lorms were alaoc

examined and studled:

IHTI2VINORS! COMPLAINT.CLASS ACTION, Douglas, et. al. v, Ted
tmery, et. al.,; No. Bl- ; Ju ge Wiseman, U. S. District
fogrt, D Tennessee, Nashville, Division, filed April 15,
983,
{CANTS ENIRY, WEST and SUTIR'S FIRST SET OF STIFULATIONS,

(3]
UL oiwAil

Jouglas, et. al. v. Ted Emery, et. al. Bo. BL-38256.

-AGRZED OACER, Jouglas, et. al. v. Ted Emery, et. al,, -
Na. 31-3325.

Inspection Report, Robertson County Jail, suomitted by
Tennessee Corrections Institute, Nashville, Tennessee,
Wovember 14, 1930.

Reinspection Report, Robertson County Jail, September 15,
1381, Tennessee Corractions Institute.

Inspection Report, Robertson County Jail, December 2, 1782,
Tennessee Corrections Instituta.

Jail Policy and Procedures iianual, Robertson County Jajil, 1983,
Aules For Inmates, Hobertson County Jail and “orkhouse,
Robertson County Jail Admission Forms,

WIWDMW STANDARDS POR LOVAL CORREZCTIONAL FACILITIZS,

)

Tennessee Corrections Institute, Mashville, 1932 (hereinafter
referred to as Tennesaee 3tandards)

STANTARDS for ADULT LOCAL CETINTICN FACILITIES, American
Correctional Association, Second Zditien, Aprii, 1381.
(hereinafter refarred to &s ACA Standards)

FEDZIRAL STANDJARDS FOR PRISONS AND JAILS, U, S. Department
of Justice, Washington, L. C., December 16, 1980. (hereinafter

referred to as Federal Standards)
PHYSICAL FLANT
The offices of the RHobertson County Sheriffts Jepartment and

the county Jail are located in & two-story brick &nd concrete
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structure which was constructed in 1967,

The first floor.of.this building is underground on the Iront
side of the jail, It is abhove ground only at the back of the
facility.

The jail consists of an attorney interview room, & prisoner
r2ception 3rea, a control center, the visiting area, a cell block
and two drunk tanks on the first floor, and a cell block and the

Jail kitchen on the second floor.

Call 3locks
The cell klocks are identical in every respect. Cne is located

sbove the other. Zach has one {1) double-sccupancy cell, eight {3}
four-cunk cells, and a dayroom.

Zach cell block has a semi-outside cell formation. There is
a jailer inspection corridor 2ehind the cells inside the outer
wall of the building around each cell block. The rear of the cells
have grille bars, sllowing the faller to visually supervise the
inmates and their activities.

Zach cell block has a dayroom end three {3) multiple-occupancy
cells on the left side and six {6) multiple-occupancy celle on the
right. They face and open into a 3'8” wide corridor which is
located in the center and extends the entire length of the cell
block. The only entrance door into‘fsch cell block opens into

this corridor. This 1is also the only exit door from each cell

block,

Cells
Eight {8) cells in each cell block on both floors have four

‘s
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(L) bunks, each and 64 sguare feet of floor spage {8T x 87}, which
includes the areas occupled by the metal bunks and the combination -
toilet and wash basin fixture. The bunks and the tollet fixture
take up anproximstely 33 square feet of floor space. %hen four (4)
srisoners ocecupy a cell, they have about 31 square feet of floor
space or 7.75 square feet per inmate when all are out of their bunks
at the same time,

The first cell on the right side in each cell block on both
floor; has two (2]} bunks and 64 square feet of floor space (8 x g7},
which includes the areas occupled by the metal bunks, the combin-
ation toilet snd wash basin fixture, & small metal table with two
metil benches, znd a shower. In these cells two (2} inmatas eazch

zve zpproximately 15 szuare feet of [loor snace when both are out

b=

of their ounks at the same time,

The double~-pccupancy cell on the second [loor is used to house
fzmale prisoners.

Tennessee Standards recuire taat multiple-occupancy cells
srovide a minimum of forty (LO) square feet of clear floor space
Tor each occupant in the sleeping area.

ACA Stzndards require that multiple-occupancy rooms provide

a minimum floor zrea of fifty (50} square fzet per cccupant in the

sleeping area.
Federal 3tandards require that muddtiple~occupancy rooms provide

& minimum of sixty (60) sguzsre feet of floor space per inmate

{excluding activity area).

Cell Coor Lock System

The electric door lock system for the doors to the individual



cells within the cell blocks is currently inoperative &nd, thereflore,
cell door are kept open 24 hours per day. All residents of the

cell block, with the exception of the women's cell in the second
floor cell block,have 24 hour access to all other cells and the

dayreom in the cell block.

Dayrooms
Each cell 2lock has & dayrcom which has 197 square feet of

1o space {24' x 8'). It contains two metal tables with attached
oenches, & combination toilet and wash basin lixture, and two showers.
Tue to the inoper-tive door locking system the inmates In a cell
hleck have 24 hour access to the dayroon.

The dayrooms cin de used for dining, writing, reading, and
t.able gemes.

Tennessee Standards reguire a minimum of thirty-Tive (35)
squsre feet of floor space per prisoner in a dayroom.

ACA and Federal Standards also require a minimum of thirty-
rive (15) squire feet of flor space rer prisoner in a dayroom.

Zach dayroom in this fuaeility, according to the standards,

has sufficient space to accomodate five (5] prisoners at a time,

crunk Tsnks
Two drunk tanks zre located adjacent to sach other on the first

floor. They are separated from each other hy sight but not by sound,
Cach has 100 squere feet of floor space (123" x 8'}. On three walls
of each tank is a continuous concrete bunk which is 24" wide and

12" above the floor. Sach tank has a combination toilet and wash-

basin and a floor drain.
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There is no netural light in these tanks. They have solid
metsl doors with small glass view panels fer visual observition
of the cccupants by the staff.

They have no shower facilitizs. Inmates housed in these tanks
are rermitted to shower once a day. They are taken by the staff
to shower facilities in other areas of the Jail.

Jue to joor jail design and inadequate inmate housing units,
these drunk tanks may also houss other thién inebriated persons,
They are used to house juvenile males and females, inmates in need
of administrative segregation and disciplinzry detention, and adult

femsle prisoners if there are more than two {2) in the facility.

Fiumbinz
iue to the aze of this jail, there are some nlumbing problems,

Talves are broken znd leskilngzg and need to be renlaced. Some toilet
fixtures are broken cnusing water to back up in the cells. The
Chlef Deputy Zheriff stated that all efforts are heing made to
obtain appropriate valves and replace broken toilets with modern

stxinless steel fixtures.

air Circulation

Tnis facility has no air conditioning. The stafl admitted
thot there 1s no air circulation.

Tennessee, ACA, and Feder:zl Standards require circulation of
&t least ten {10} cubic feet per minute of fresh or purified air
for each person occupying the facility. The Chief Deputy Sheriff
stated that this problem will be corrected with forced air ventil;

gtion.



Lihting

The two cell blocks and the two drunk tanks have no access
to natural light.

There is an insufficient amount of artificial light in the
cell blocks.

Tennessee, AJA, and Federal Standards state that all housing
znd activity areas shall provide for, at 2 minimum, lighting of
at least thirty (30) footcandles, to be measured three (3} feet
off the floor. These standards also require access to natural

light in the housing and activity areas,

edical Examination or Treatment Faciiity

There i3 no room in this jail designed for medical examinztion
or treatment. A doctor does not visit the jail to conduct sick
¢all. It is conducted at a local doctor's office once a week. If
Aan inmate claims illness at any time, the Jjailer makes appropriate
arrangements fbr the inmate to be taken to the docter's office or
to ths local hospital,

Tennessee 3tandards make it mandatory that space or provisions
shall be provided where a physiclan may conduct sick call, examine
patients in privacy and render routine medical treatment.

This stindard is supported by the followlng court decision:

Jones v, Wittenberg, 440 F. Supp. 60 (N.D. Ohie, 1977}

- Heguired to have rooms and equipment for physical exams,

treatment or medicsl emergencies and minor injuries and
illness, quarters for inmates to remain safely as part

ol general population and adequate space for dental
exams and treatment
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Jisiting

Two visits are conducted simultaneously. This arrangement
does not allow for privacy. It is recommended that the dividers
on the visitors'! side and the inmates' side are three (3) feet wide
and extend to the éeiling. It 1s further recommended that acoustical
tile 1s instslled in the appropriate areas on both the visitor and
inmate sides to permlt for more zrivate conversation between visiting

narties,

Program and ictivity Snace

This [acility has no multl-purpose room for inmate activities
such a3 relijious services, educational orograms, meetings, library
services, zroup counselingz, etc,

A multi«purpose room is required by Tennessee, ACA, and Federal
3tandards.

There are no indoor or ocutdoor physical exercise areas for the
prisopers in this jail,

Tennessee, ACa, and Federal Standards require that adequate
indoor and outdoor space 1s provided for inmate exercise.

Inmates in this jail spend all their time {24 hours per day)

In their housing units = cells, dayrooms, or drunk tanks = without
adequate exercise. For the most part they spend their time sleeping
and watching television. A constructive recreational program which
permits strenuous exercise helps to lower tensions and reduce dis-
ciplinary, physical, and mental health problems.

The following four Federal Court decisions from among many

address this issue:
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Camobell v, Cauthron, 623 7. 2nd 503 (Bth Circuit 1380)
Zach inmate confined in his cell more than 16 hours per day
is to have one hour of out-of-cell exercise. ‘alking the
corridor does not constitute exerclse.

Campbell v, MeGruder, 580 F. 2nd 521 (D.D, Cir. 1378)
Jail must provide prisonars recreation, including prisoners

in maximum security.

Johnson v, Lark, 365 F. Supp. 289, 302 (E.D. MO 1973)
iosence of outdoor exerclise contributes to a finding of

cruel enc¢ unusual punishment.

“hem v. ialecolm, 371 F. Supp 594 (3.D. NY 1974)
Jaily exercise is essential to health.

Some sentenced prisoners work outside of the Jail and only
spend their non=working hours in their living units. On March
29, 13983, eizht (8) of the fifteen [15) sentenced inmates workasd
outside of tha jail.

This facility was originally designed for the maximum securit}
confinement of a large number of prisoners supervised by a small
staff with minimal contzct zetween personnel and incates, It was
constructed at a time when emphasis was placed soley on secuiity,
custody =nd prisoner control. Space for correctionel services
and programs or physicel exercise was not considered essentiel for
the physiczl and mental well-being of the immates,

This jail is a "human warehouse™ where wost rrisoners languish
in enferced idleness, boredom, znd despair. Many inmstes spend the
zreater portion of each 24 hour day lying on their bunks. They are
required to spend all their time in"their housing units. There is

no comminication with staff, and they have nothing constructive

to do.

fr
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INMATE SAFETY

Zach cell tlock has only one exit. This presents a serious
sroblem concerning the safety of the inmates because even the most
minimal fire could and does cause immediate danger to human life
lrom smok2 and toxic gases,

The 3tate of Local Fire Prevention 3ureau should cenduct an
indepth inspection of this facility to ensure that it has an ade-
guste fire detection and suppression system and an effective fire
evacuation plan to implement in the event of a [ire.

Tennessee and ACA Standardﬁ require that at least two separate
mezns of exit from each cell block area are provided to ensure the

sefety of the prisoners and stzff members.

FOOD SERVICE

Trustees are responsible for all food preparation and handling
in this jail. 3he Sheriff's wife orders the food and grepares the
menus,

It is recommended that the dietician at the locsl hospital is
reguested to periodicelly review the menus to ensure ﬁhat they are
nutritionally adequate and that the food served is suflicient as
to jguality and guantity.

The following court decision addresses this issue:

}4tchell v. Untreiner, 421 7, Supp. 886 (N.D. Fla, 1976)

-There snould be a trained dietician, nutritionist, or food

service director to regularly review the menus, preparation
and service.

All personé involved in food prepartion amd handling must be

medically examined.
The following are court decisjons which address the issues
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relative to madical examinationa of food handlers:
ahrens v, Thomas, 434 F. 3upp. 873, 903 (W.D. ¥D 1577)
A indivicusls involved in preparation, handling, or service
of food shall mest minimum public heelth staniards for rest-
aurant employees, The Jjail kitchen shall be inspected
monthly by the health department. -

Camnbell v, MeGruder, 416 F. Supp, 100, 105-06 (D. DC 1975}
A 00 andiers must be examined at least once every 30 days.

iStchell v. Untreiner, 421 F, Supp. 836, 900 (M.D. Fla. 1976)

ﬁg—SEQ‘?EEiI"ﬁzﬁaIE_Tbod in the kitchen without being medically

screened and supervised by somecne who is also medically

screened.

Taylor v. 3terrett, 344 F, Supp. 411, 423 (N.D. TX 1972)

rood hanalers must be examined oy a licensed physician

ADMINISTRATION

Sheriff Ted Emery Iis a constitutionslly elected law enforce-
ment officer who, at the same time, is lezally responsible for
the administration and operation of the Robertson County Jail.

The Sheriff appointed Lt. Wilson the Chief Jailer and deleg-
ated to him the requisite authority for the efficient operation
and mznagement of this facility, His responsibilities include
coordination of security, programs, support functions and services,
and proper staff deployment.

The goals of the administration and operation of a Jail should
be: 1, protection of soclety; 2. humane care of inmates; and 3.
provision of services reouired to maintain the physical, social
and emotional health of inmates.

The ultimate zoal 1s to ensure that all who pass through the
Jeil will leave no worse than when they entered, and perhaps better.

"The poor design and physical limitations of this facility

seriously hamper the administration in their attempts to achieve
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these goals,

PERSONNEL

The current jall stafl consists of a Chief Jailer and [ive (5)
Jailers. The Chiefl Jajiler is on duty from 8:00 am to L:00 pm
sonlay through Friday. Thera is one (1) Jailer om duty during each
eizht () hour shift per day and seven days per week.

This jJa2il does not have sulficient stalf, One Jajler cannot
tiaguately ressond to the needs ol thls facility and approximately
thirsy-five {315) inmstes during any eight-hour shift,

Ztaffing levels are dependent upon & variety of factors, One
imrortant element is facility design and layout. It dictates the
rumber of security psosts and the number of persons required to man
ezch post. another 13 the size of the prisoner population as well
4s what 1is done to znd for the inmates. In other words, the number
snd nsture of the programs and services made available to them. Tew
srisoners are booked, individuals are escorted to and from court
hearings, inmates are released, 2ttorney and family visits are
scheduled, prisoners are transferred to and from other facilities,
meals &re servad, inmates are taken to the doctor's office or
hospital for medicsl services, telephone programs are conducted, etc.

Each staffing plan should provide full coverage of security
posts and visual supervision of inmates. Back-up assistance should
be immediately available if an emergency arises, Staff in lamate
living areas should be able to prevent opportunitles for any abuses
anticipated in a jail population. Sufficlent personnel should be

available to supervise inmate programs and services.
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ailers should be stiationed nezr inmate living units to prevent
inmate misbehavior and avoid disorders as well as respond quickly to
emergencies., Thera should be frequent interpersonal communication
between Jailers and inmates,

Tennessee, ACA, and Federal Stsndards require that Jeil officer
posts are located in or immediately adjacent to inmate living areas
to permit officers to hear and respond promptly to cills for help
or emergency situations.

.The following court decisions addreas this issue:

Parker v, Gladwell, Mo. C74-391 (VN.C. Ohio 1976)

Eziei?’ Zuard must be paysically eresent in cell area at all

Ahrens v, Thomas, 434 F. Supn. 573 (¥.C. ¥0. 1977}

Fandates twenty-four (24) hour supervision.
Hamilton v. Love, 323 F. Supp. 1182, 1196 (5.D. AR 1571)
ere sno be one stafl mamber patrolling on each cell floor
in the immediate ares of every detzinee on 2 24 hour basis.
To ensure the ;roteciion of the public and the safety of the
stzff znd inmates and more effactively operate this Jail, nine and
a half (5.5) additional nersonnel must be employed. This facility

should hzve the following positions:

Ho. of llo. Days lo. Shifts Total
Tasts Position Ter Week Per Jay Staff
1 Chief Jajler 5 1 1
1 “ale Jailer - First Floor 7 3 4.5
1 Male Jailer - 3econd Floor 7 3 Lae5
1 Femala Jailer 7 ] L.5
1 Counselor 5 1 1

Total Staff 15.5

This staff level is designed for adequate staff relief, proper
visual supervision and surveillance of prisoners and their activities,

progfams and services. This personnel should orly work in the jail
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and not be required to perform &ny functions or Jdutiss outside of
tha jail.

The following is a simple arithmetical formula used in the
ma jority of jails to determine the number of jailers needed to
man a Z4~hour and %-day per week post:

365 days i3 used as the base year. Since a jail officer must
b2 on duty 385 days a yesr and is recuired to man each post each 24
hours or three (3) 8-hour shifts, the total man days required covere
ase 1s 1395 (355 x 3). A LC-hour week emnloyze in this jail works
237 days a year. This fizure is srrived at by suotricting 2 days
mer weeX or lOL days {the work wezk is 5 days) plus 13 vacation days
and 12 sick lezave Jays from the base figure of 1335, (104 + 10 + 12 =
126) (385 ~ 126 = 239} 1025 man days 2ivided 5y 239 esusls L.5
which i3 th2 number of Jailers recuirad to man a Z4-hour and 7-day
ror week post snf provide necessary coverazge {or staff on leave.

In Fobrrt<on Sounty the Jailers do not aet any time off for working

on holidays.

Zele of the Jail Jfficer

The Jailer occuples on: of the most sensitive and nerhaps the
most criticil position in this facility. ale and female jailers
ust be employed to resrond to the needs of both male and female
inmates, They have the most diract 2nd continuous contact with the
inmates and the greatest impact on them. The line officer has the
responsibility to prevant inmates from harming each other or them-
selves. He/she must develop the interpersonal skills reguired to
sdequztely communicate with the priseners. The Jailer must be people-

oriented, aware of inmates' legitimate needs and rights, exerciee a
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non~judicial attitude toward them, and respect them as human beings.
american law and Jjustice require no less than this.

when the jail officer works with prisoners as people, he/she
will assist them to develop a more favorable attitucde toward autherity
and a better ability to get along with others, His/her own respect
for the law ia the best example that he/she can give to prisoners.

The jail officer must be properly equipped and motivated to create
an atmosphere conducive to prisoner chage in the jail faciljicy,.

Today's Jailar should be a sophisticated participant in the
corssctive procezs, He/she must be a professional who possesses
knowladge, understsnding, judzement, tolerance, and wide-ranging
campetence. His/her work goss on 24 hours a day =nd every day of
the y=2ar.

The most importsnt component in any j23l is its security staffl.
Jail operations and managemsnt are no lonzer soley dependent upon
steel bars znd csges, locking devices and other hirdware. It requires
sufficient trained staff with rersonal and professional aqualifications
to rrogerly supervise human belngs in custody. .

Jaiiers must be nualifisd to handle &l aspects of lnmate super-
vision including booking, security, sanitation, work assignments,
dizcijsline, mail delivery, laundry exchange, grisoner counts, key
control, inmate visits, prisoner and cell searches, telerhone programs
and other activities, etc,, and aswist inmates toward self improvement.

The jailer is no longer viewed as an individuval who merely
guards prisoners. It should not be just a job. He/she is not
simnrly a keeper of the keys and the hodies,

The lollowing are some Federal Court declsions concerning

inmate supervision by jail personnel:

e
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Parker v. Sizdwell, No. C74-391 {¥.D. Ohio, 1378)
Lourt required staff on duty in cell areas at all times.

Hamilton v, Covinzton, L45 7. Supp 195 (%.D. Ark. 1978)

wue owed oy TherilT to provide sdequate security in the jail.

Lisbility may exist for deaths and injuries in unattended Jjail.

Atevens v. County of Duchess, 445 7. Supp. 89 (3.D0. MY. 1977)
Sheri fable if prisoner-on-prisoner attack occurred under

conditions of inadequate supervision in the jail.

alberti v. Sheriff of Harrjis County, 4O F. Supp. 645
Dale l2Xas, 375 )

Sufficiesnt Jjail staff shall te hired to nrovide one Jailer
for every twenty {20) inmates,

Them v, Halcoﬁm, 371 7, Supp. 594, 628 (S.D, NY. 1974}

~here the lack aof staff causzes violstion of rights to %¢ free
from mistreatment and to be protected [rom harm, court may .,
ordar staff increase, *

This facility also houses both aduit and juvenile female inmates.

They must be supervised by female jail officers. This Jail must

employ full time female jailers to not only sunervise female prisoners
but slso serve as back-up officers for male staff and perform other

Jail duties. The following is a court decision which addresses this
issue: .
Hamjlton v. Love, 328 F., Supp. 1182, 1196 {E.D. Ark. 1371)
‘here saould be one stalf member patrolling on each cell floor
in the immediate area of every detainee on a 24-hour basis.
Jdne femsle staff member must be on duty 24 hours a day.

Due to fiscal conditions, no one wants to spend money on a
new jail, on jail renovation, or on additional jail staff, Conse-
éuently, many Jzils are in poor physical conditions, overcrowded,
2nd understaffed, “hen these issues were presented to Federal

Courts, they provided direct answers, The following three Federal

Court decisions:

Jones v. Wittenberz, 330 F, Supf. 707 {N.D. Chio, 1971)

Hamilton V. Love, 528 F. Supp. 1195-97 {E.D, irk, 1371)
money and lack ol staff are not adeauate to condone

sck o
a conatltutional violation. Jailers ecan work only with what
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th2y have, 3ut when whet they sre provided with necessarily
results in constitutional violztion, the court may order
jail suthoritles to hire the stafl nacessary to remedy the
vislation and of course responsible public authoritles to
provide the necessary funds,

Jicksan v. Bishoo, 404 F. 2nd 571, 530 (CA3 1968)

REEEHS‘EEEEIEEF&?&ons and constitutional requirements are

net, in this day, to be measured or lizitad by dollar conside

eritions,

STAFT TRAINTUG

The Chiaf Jziler and th2 five Jail Officers have Seen certified
3y the Tennessez Torrectional Institute. A1l jail staff received
twenty (Z0) hours of in-ssrvice training and forty (40) hours of
btasic tr.ining conducted by the Tennessee Correctional Institute,
“hey are &lso recuir:d to snnuaily psrticipste in 2n additionsl
forty (L0} hcur in-service refrasher training progrem conducted
by the Instituts.

“he topics discussed in tha Institule %rzining programs are
listed in the Tennessge Minimum Ztundards Yanual =nd in tais Con-
sultont's opinlen are appropriats in every resract.

The Zhiefl Jailer has never attended the tio-weeks Jail ranage-
ment training vrograim conducted sy the MNatisnal Institute of Correc-
tions (NIC) in 3gulder, folorado. This course is offerrsd without
any cost to the County including 2ll traveling and per ¢lem expenses.
It is r2commended that the Chief Jail immedistely apply to NIC for
rarticination in this training.program.

The ultim@ce responsibility for the success or failure of jail
administration and operction falls upon those who staff the facility.
The primary objective of staff training and development are to

devslop knowledge, attitudes, and skills required for eflective
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Joo nerforlence and career advancement.

In =z recent acddress, Cnief Justice ‘Jarren Burger of the U. 3,
furresme Court stated that the operations of 2 jJail or correctional
freility "is no slace for amateurs, It czlls for substantial
srofessional training and the highest order of sensitivity,

aeginning at the guard levsl."

CLAS3SIFICLTICH
Claszification is a procedure for determining tha n2eds and
reguirements of those for whom confintment has been ordered znd
for assigning them to housing units and programs according to their

ne2ds and existing resources, It rrovides for more effeciive menage-

ment of the different categorians of inmates.
~ rrime requisite of efficimnt J3il sdministrition is knowladge

I the inmate population. The nerscns admitted into a jail should
2e 2valuated in terms of personal, social, medical, and criminal
nistory. . routine interview to simply secure identifying data 1s
inzdegunte, The classification system should be designed to:

1) limit the more damaging aspects of jall exserience; and 2)
crovide dita to aid in the management of individual needs.

Due to the physical limitations of this jail facility, the
diffarent categories of orisoners cannot be adequately separated.
They are serarated by sex, and Juveailes are separated from adults,
The nretrial detainees are supposed to be housed in the first floor
cell block, while the sen-enced are supposed to occupy the second
floor cell block. However, thias is not the case, Unfortunately,
due to problema among pretrial detainees as well as difficulties

among sentenced offenders and the lack of other living units in
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in this [lacility, sentenced and unsentenced are house together in
both cell blocks.

The double-occupancy cell on the sacond floor is for the female
offenders. It is usad to house either sentenced or unssntenced
females alone or together depending upon who is in custody st any
given time,

The following are Federal Court decisions which address tha
iasues of housing pretrial detainees and convicted persons:

witchel) v. Untreiner, 421 F. Supp 386, 899 (N.D., Fl. 1376).

0 nretria etzinees may be houszd in the same cell with a
convicted ~erson.

e

rgore v, Janinz, 427 F. Supp. 567, 571 {(D. M2 1975).

“ouszing of convicts and detsineas togethar contributes to
finding of uncenstitutionality. OJetzineas may not be subjected
to rastrictions unrelsted tc securing arnearance at trizl and
maintaining internel ordar and security.

“he drunk tanks zre used to house 1} inebriates; 2) adult
fzraies Lif there are mors than two in the Jail; 3) juvenile females
if the fem:le cell 1s occupiszd; 4) Jjuvenile males If the female
czll 18 occupiad; 5) adult males in need of acdministrative sezre«
atien; and &) zdult males requiring disciplinery detention,

“he houaing of juveniles znd females in the drunk tanks is
dehumsnizing and eruel and unusual punishment.

The following Federal Court decisions may have an ixpact on
this issue:

Rhem v, Melcolm, 371 F, Supp. 594, 623, 625 {S.D. NY 1574)

vetainees may not be confined under conditions more rigorous

Lhan a convicted porisoner. Jetainees retain all rights except

where necessary to assure their appesrance at trial, and
conditions must be least restrictive means teo achieve that

end.

smith v, Sazpsen, 349 F. Supp 268, 271 (D NH 1972).
vliference in stste interest mandates detalness be trested
cetter than convicts. Least restrictrive alternative
principlas applies to detainees.
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This Consultant racomsends zhat this jail employ a trained
corrzctional counselor whose functions would be te (1) interview
&ll pzrsons who are in the jail for more than one day zand evaluate
them in terms of eriminal, medical, and socizl history, {2) assist
in the clzssification process and provide dats to aid in the manage-
ment ol inmatas i{n custody, and (3) nrovide follow-up casework
servicez for inmstes whers indicaced., Nanr inmstes recefved in a

fQave personal and family zroblems, o counselor could assist

s
[Z 3 T

L

them with thair problems and help to reduce their tensions, anxieties,

2 frustrations, They could improve inmate morale and 2ehavior,

ans

COMCLUNICH

The XZobertson Zounty Jzil is an obsslata, antiquated and insde-
quate Zetantion/correciion facility. It houses pratrial detainzes,
Tt alse werves as a loczl correctional institution for neraons
3enzenced by the loczl courts and for convicted offznders sentenced
to the Tenneszee epartmsnt of lorrections who zre servinz their
s«ntznces in this jail pursuznt to £ contract tetween the Robertson
County Juil znd the Corractions Tepzyrtment,
Tha ipmate houzing units consist of two ¢all “locks each with
aine {P) multiple-occupancy cells and a dayroom and two drunk tanks..
Th= cells and dayrooms do not have sufficient space to meet stste
and nitionzl stzndzrds, There are no cell blocks with any single
celis which are easential in any Jail for the housing of the majority
of {nmates to ensure the salfety of staff and inmates, TFaulty design
doas not permit the adequate separstion of the different categories

ol rrisoners, such z3 the sentenced from the unsentenced, felons from

risdemzanants, youth offanders from clder violaters, violent [rom
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nonvijylznt, males [rom females, juveniles from adults, persons
reiuiring administrative segregation or £iscizlinairy detention from
these in the general ponuiztion, etc. Currently, the drunk tanks
gr: used to house females, juveniles, and orisoners in need of
rrotective custody or disciplinary detention. This is totally
unaccentaole practisze. The jail administration cannot be faulted
for this Seczuse they o not have & constitutional jzil to adequately
r2spond te the nteds of the nersons placed in their custody.

“hls facility has no multi-purnose rooms and no indoor or
suticor rhysici.l exercise arzzs. Consequently, inmatas spend all
their ¢idme In their cells or drunk tanks in idleness, boredom, &nd
sespair, Sleeping and watching t2levision is thelr only activity.
This is & "human warehousa” with very little concerr for the phnysical
znd mental well-teing of the inmn'es, There are no corrzctional
programs or activities., Tt is anticirated thet under existing dehum-
eénizing coniitions of conflinement the »risoners released Ifrom this
facility &re ruch worse thsn when they entered.

s &n iasufficient number of staff, and priscners are

1.

Thers
lef't for extended perinds without any visual supervision or surveil-
lance oy jail officers which may result in some prisoners physically
end sexually abusing other inmates., There is little communication
vetwesn staff and inmates. Addtional jail officers would permit
inmates to have more visits and tel®phone calls, Hopefully other
activities would be instituted to reduce the amount of idleness.

A professional correctional counselor should be employed to assist
prisoners with their peraonal problems.

Pobertson County should immediateiy begin planning for the
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construction of 2 nsw local detention/correction facility which
would meet the rsauirements of jail standards and court decisions.

An atmosphere of openness snd cooperation with this GConsultant
was maintained throughout this on-site visitation, and no overt

203tility or covairt efforts to conceal I{nformstion was detacted

st any point,
This reprort could not have been accomplished without the

coneration and assistance of all individuals interviewed and the

rerort: ani documents made availsble to the Consultant, This

Conzuitznt Is gratsful for 511 contributions to the successful

conplation of this effort.
Tha recommendstions presented in this report are intendec to

e both comprehensive and pragmetic. They ars consistent with

tcecepted standards and guidelines relating to the operation and
manggsment of local Jeils, their nhysicsl fieilitiss, progzrams

aad sarvices.
In summary, the lobsrtson County Jail is a woefully inadequate

facility, znd its nresent omeration is hampered by very serious

unierstaffing, which results fn coniitions that are unsafe for
stafl and inmetes, counter-groductive as an element of the county's
criningl justice system, and in vioslation of some inmates' rights,

Aesprctfully submitted,
/

/40521m4- AK: é;
:fhknony 5! ¥uharicn tq{
Jail Consultant



PER3ONAL RESUME

Anthony S. Kuharich, 17048 Wausau Avenue, South Holland, Illinois
60473; Phone No. 312/596-6541.

Date of Birth: January 13, 1913, South Bend, Indiana. Oldest of four
children born to Martin and Theresa Kuharich nee: Alterman,

Farital History: Married Irene M. Mich, April 20, 1940, South Bend,
Inciana. One son, Martin A,, borm March 11, 1949, Hammond, Indiana;
graduated University of Notre Dame, 1971; married; two children.

Educational History: January, 1931 - Graduated, Central Senior High
School, South Bend, Indiana.

June, 1935 - BA -~ Education - University of
Kotre Dame.

June, 1941 « MA ~ History ~ University of
Notre Dame.

June, 1954 ~ MSIR - Social and Industrial Relations,
Loyola University of Chicago, Illinois.

Educational Honors: June, 1961 - Honorary Doctor of Laws Degree (LLD)
Atlanta Law School, Atlanta, Georgia.

Present Zmployment: February, 1977 ~ Jail Consultant, Natlonal Institute
of Corrections {U. S. Lepartment of Justice
Agency) Boulder, Colorado. {Part-time}

Frior Empioyment: January, 1976 -~ May, 1982; AdJjunct Frofessor,
Department of Criminal Justice, Loyola University

of Chicago, Illinois {Part-time),

August &4, 1974 - February 12, 1977; Executive
Assistant, Metropolitan Correctional Center,
Chicago, Illineis, U. 5, Bureau of Prisons, {Retired)

January, 1975 - April, 1978; Instructor, Corrections
Program, Chicagoe State Univerasity, Chicago,
Ilinois. (Part-time}

January to July, 1974; Jail Consultant, American
Correctional Association, College Park, HMaryland.

March 2, 1970 - January 2, 1974; Chief, Bureau of
Detention Standards and Services, Illinois Depart-
ment of Corrections, Springfield, Illinois,

Sept. &6 to Dec, 19, 1973; Instructor, Criminclogy,
FacMurray College, Jacksonville, Illinais (Part-tipe).

July 7, 1969 - February 28, 1970; Jail Administrator,
Yayne County Jail, Detroit, Michigan. Resigned to
accept employment in Illincils Department of
Corrections.
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" =g ezTwill you $ooé ous zhoul?

A Tase,

= gy vou ever sasn in the cell Slcck arez during the

sum:gr?

i Yes, sir.

o On the hot dayvs, how hirh would rou estimate that the

-

temperature Fets?

A It would, I guess, be over 100;if it had been 100 outside,

it would be that hot or hotter 1n there.

2

If you were putting in an adjective or adverb to descrite

the heat in there for the inmates, how would ycu describe 1t?

A I+ would be very hot.

) Make them fairly uncomlortatcle?

A Yes, sir.

0 Does the Jail staff have any way to reduce the temperature

once it gets that high? ‘
A Just through the ventilation system. What we have, the
overhead vents that'pull the azir through -- circulation systen
A How effective is fhat?

A ell, I don't know how effectlve it's golng to be curinr

hot weazther. We found they have teen Inorerative since the

i2%1 waes brilt. There was scme un there gnd trhe motors were
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A well, basically, the valves ¢ the ccmmode and washtaslin
is push button type, something you can't turn and leave oben.
These type valves you push and cut back eof'f are rather

expensive and hard to fird. Sorie of the shower vuttons run

aé hizh as twe or three nurdred dollars Just for a valve,
and it takes sometimes two cr three nonths to ottain them.
e have trouble with drailnasge then. They evidently were too
small to begin'with and the nrisoners will throw articles
in there and stop 1t up and if will flood from time to tlme.

G If the tollet gets storped up, how lcng typically'does‘

1t take to.repair?

L

A We make repnalrs as quick as we can get someone down
there right now. As I sald, it hanppens from time to time.
It's just a matter -« as it stons up or something happens --
to try to gmet someone in. If It's a nroblen with a2 shower,

like parts are involved, sometlmes it may take two or three

it months.
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would Ze an ifncldent report or 3Zmetning.

- Lneus Sre fanz, yeu zestillied that the asriscnar: oo
inmates ara zllogwed Tans, rersornzl Tans?

A Ves, sir.

- In the past aven with the use of the perscnal fans, Zoes

the temperature still rise uv in tha
in the summértime?
A Yes, sir.

THE COURT: yait Just a

leave those wires running across the

you to say that you thought 1t would

minute, belore we
catwalk. I understood

constltute a safety

hazard 1f outlets were provided inside the cells. A

suggestion has been made that concdult FVC pipe with some

plug outlets be run Just outsicde the
Is that feasible or not?,

THE WITNESS:

cells 1n the catwalk.

Possibly could come from overhead,

up and over and back down; it's possible they could.

MR. PINCKNEY, contlnuing:
Q Plug into 1t?

A Yes, sir, it could be.

Q The ventilation system, again, you testifled you discovere:

a switch that can be used?

-~

A There was also the motors, it never was used or burned out

when 1t was put in.

difference -- that, I think, was

e repaired that last fall.

FEow much

the protlem, one of the main
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~eiscns Thnzre was no alr 2T all. Tne Dan bleowing would do

no Zsod nacausz Ths alr was a3t oITning Throuzho ot Fzil Itsa2l
ind thnls a2hanged %he sirzculatisn o7 Lt consideraIlY. ~3 Tar
25 noW nush, I have ne 242z until N0t w2alher 32Ts 18rS

3} Yow 3idi you dizcover thzt ventllallon system?

L Wa asked the slactriclans to chack on this and they got
up on the r;of and we told thenx whefe you could see whers the
Jvents were on the roof. And they went up and checked among
some things and sald it was inoperative since the Jail was
ithere probably.

Q What problems had you t¢ have the electrician come in?

A Thebheat, the Grand Jury.

Q That kind.

A Both kinds.

Q Part of your testimony on cross-examiration involved the
naned plaintiff in this case, Hr. Douglass.

|
* Would you mind explzining to us his specific request for

an attorney?

A No, he didn't request an attorney. Fe requested the

Ternessee Code. You're talking about the most recent request

by Douglas?
A Right.
& e wanted access o the legal lidbrary, not an attorney.

G He didn't ask to see lMs. Kay?

A de.
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" Juveniles Occupy
Dingy Drunk Tdnk
At Robertson Jail -

By DWIGHT LEWIS
Tennessean Staff.Correspondent
- SPRINGFIELD, Tenn. — Two Iuveniles. one' serving time f or’
i concealing stolen property and the other for being drunk, spent the
- past weekend in in the Robertson County Jail’s drunk tank
The particularly dingy cell housing the two 17-year-olds has three
concrete binks, an ancient topless commode with a sink on top. and
a hazardous-looking makeshift lamp with exposed wiring.
“We fixed this ourselves,” the youngster serving-a 60-day sen-
tence for concealing.stolen property said proudly as he pulled an -
electric cord to show how the lamp was turned on and off. - ~ Ak -

‘THE CONDITION of the drunk tank cell — with paint, oeliﬂ' off+
its walls — is hke that of most other cells at the ]all_. whi was uilt

in' 1967,
Its physical condition ‘and the fact that juvenlles hmiced in the
. drunk tank are just two of the things that probably wilticome under
fire when a Tennessee Corrections itute annual r’épngt in coun-
ty Jails Is released tomorrow. .
-“We’ve got nothing to hide,” aaid P.R. West, chlef deputy at the
Robertson County Jail. - _ ‘
. “We can't change it anyway.”
West’s comment. came exactly two days after the chief of correc-.
“tional facilities inspection for the Tennessee Corrections Institute
said conditions under which many Tennessee county jalla operate !s
a blatant violatiori of human rights.” "~ -

L.E. {BUDDY) ROYSTON-said- there are mmimum atandards for
jails in Tenneéssee and those that comply get $8 a day per Inmate to
"-house state prisoners. Those not complying get $6 a day.

“There’s nothing we can do about the physical plant here,” West
said. “But administratively, we comply with the standards.”
~ .One of the minimum. standards in Tennessee is that “there ghall

be separation — by sight and sound — among males and females.
adults and juveniles.”

“When adequate space is not avallable for secure separatlon, con-
sideration shall .be .given to the boarding of prisoners in.another.
-facility that can securely house them." the regulations read.

“T'HE WOMEN that we get are segregated from the men by sight.
'but not by sound,” West said. “Our main problems here are that we.
need better quarters to house women, juvemles and problem prison- .
ers.”

He said those prisoners who need to be isolated from other prison-’
ers are often thrown in the second drunk tank. -

Sometimes - especially on weekends — as many as five fuveniles
are housed in the drunk tank where the two 17-year-clds were found
wheén a Tennessean reporter-photographer team toured the Robert-
son County Jail. .

A.l._"-?-....._..--.-.. e e s e

(Turn to Page {, Column 3}



Exercise Facilities Lacking

— Staff photo by Dan Loftin .

iPRMMGFIELD, Tann, — Heoward Jockson, left, and | to do but talk and recd since the jeil has no .-
‘rankfin Knight, two Robartson County Juil In- | srcisa facifities except for so-called "day rooma’
nates, spend long houre in thair eell with nothing | whera inmates sat at picnic tables. ) .

Robertson County Jail Houses
Juveniles in Dingy Drunk Tank

{Continzed From Page One)

“A LACK OF funds Is the prob-
em you have with making Im-
wovements,” West said. -

“We've met with same of the

Zounty Commission members,

ind there's the poasibility of re-
10vating the present jail or even
ullding a newone, . .

“You can zak for funds all day
Jut thst deoesn't memn you ars
going 1o get thern, We'va fullilled
our obligation. Bul right now
there are no funds available to do
aay renavating.

“We've also made available a
copy of the state’s minimum
standards for jalls to the County
Commission.™

Robertson Cmmtﬁ_l.Eneut.Ivn
Emeraon Meggs verilled that the
HAobertaon County: Commlission
members have beelt made aware

of certaln minimum standards -

for county falls scrosythe state. «

“I'VE BEEN in office abaut
two months and we've begun &
study o see what the state Is
doing and also what other coun-
tes are doing,” said Meggs, who
added:

“I'm not going to edmit Lo apy-
thing, except to say we're study-
ing the siteation and then we'll
make 3 delermination what we
might do locally.”

During Sunday’s tour of tha
Robertson County facility, two
Inmates — one the jail cook —
were being housed in the [afl's
laundry room. - - -

In addition to the washer and
dryer; there were bunk heds for
each of the two prisoners and
shelves overhesd to store thelr

belongings. )
PRISONERS — except for
those housed [n the drunk tanks

and women — normally eat In -

what are called day rooms. The
day mul:ls are a lit ohl:r t{un
rc:alar JHv, cells, o
plenie tables and a bm‘dx on
elther side of the table. The day
rooms alsp zerve mz exercise
aress. .

‘There was no exercise area for
the juvenlles nor for the female
inmates at the jail.

- “If we get-thres to four women
or five Juveniles, we're hurting”
said Jimmy Jones, a jailer.

and have .no evicuation dia-
gnm desplte the Maury County

laze mors than five yesrs ago
ment chrve st yemicreay’s i
ment came afler y's
fire that killed 27 lamates i Bl
laxi, Mlas, .

ROYSTON SAID 89% of Ten-
neasee Jails conduct no fire drilly
and 33% bave mapped out
evacuation procedures, :

“What happened today In. Bl-.
lox|l was tragic; what ha; ed
five years ago at the ury
County Jail was tragic,” he sald

y. "Weile thess trage-
dies will occur, you can‘t help it
wonder what preventive mea-
sures could be used. What are we
a0l doing that we, shoold be

the chief of correc- doing?

ticrui facilities Inspection, sald
he does not llke Lo see makeshift
housing srrarigments, -

IT B‘NOT o good Idén'to have

,E:venllu slee

he sald.

“Housing Joven(ies in jalls 13 a

big fssue these dayas”" Royston
said.

Ancther seemingly potential
problem at the Robertson County
Jall 1a the fact that the Jailer has
to open manuaslly certaln cell
doors with keys to let Inmates
come and go. .

“Yas, if there was a [fire we
would have tolet them out this
way," Jones sald.

Royston sald most of Tennes-
sea’s Jalls conduct no fire drilla

on concrete

“] am outraged that 27 le
credudtg.dumm dread
He sald recent: figures show '
46% of Tennessee's fails do not ,

"have more than gne exit, 50%.:

B e
emergencies a X ;
amoke 14 heat detectors.

THE INSPECTOR ssid there is

st thane in many jails,
o die, they would oe i Shers

people e
the next.day tearing afl that stuff
out,” said . “That's what _
you'd think, but it isn't s0.

“Wa have made somé improve-
ments iu thae lsst five years but
there's still 2 long way to go.”



_ Concrete Slab for a Bed

SPRINGFIELD, Tenn, - Sepurated from a concrete bunk where he sleeps. He must
cdult offenders, a juvenile housed in the]also use the filthy commade and sink unit
Robertson County Joil's drunk tank sits onr]in the cell.
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A Yes, ma'am.

Q In the drunk tank, 1s the temperature monltored in the

drunk tank also?

A Well, you walg in to check 1it.

Q Is there a thermostat - for the drunk tank?

A No, ﬁa'am.

Q So thepe's no way to control the temperature in there?
A

I believe that one is controlled by the one that's

next to the control office or outside the control office

that throws the heat in there. I belileve that's correct.
Q Are you sure about that?

A Not sure, no.

Q. Have you ever ?ried to change the temperéture in the
drunk tank?

A No, ma'am.

Q Are there any electrical outletslin the drunk tank?

A No, ma‘'am, not that I'm aware of.

Q So there 1s no way for somebody in there to have a v
or radloe? -

A That's correct; no, ma'am.

Q@ What about lighting 1n the drunk tank?

A There's just a lighting fixture at the top of 1it, -square
lighting fixture; it's somewhat ﬁim.

Q Would you say there's enough light in there fo read?

A To read?
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" Without hurting your eyes.:
It would probably hurt your eyes somewhat.

Are you hdusing juveniles in the jaill anymore?

You say for the most part, what Juvenlles are you housing

Q
A
Q
A  For the most part, no, ma'am. It's very hard to.
Q
in the facility?

A

Recently, none. The most recent one was probably -- I

eouldn't glve you an exact time -- it's been a pretty good

while ago. He was waiting to be transferred further.

Q Even recently you've had to hold juvenlles there?

A. Ma'am, at this time,-I believe 1t's our policy not to
even houée theﬁ aﬁymore.

@ Do you use the drunk tank also for punitive segregation
of 1nmate§? |
A No, ma'gm.

Q Where do you house inmates that are punitively being
segregated?

A I don't recall doing that to anybody, putting them .

in punitive gegregation since I've ﬁeen there.-

Q Do you have any way to éffectively séparate inmates that
are more vioclent than immates who are less violent?

A What?

Q More vioclent inmates than less violent inmates?

A One floor to the other.

Q

But then they would be in with other non-violent people?
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IN THE CRIMINAL COURT FOR ROBERTSON COUNTY, TENNESSEE, AT
SPRIKRGFIELD

ETATE OF TENNESSEE

Vs, RULE NO,

EDMUND GEORGE ZAGORSKI

MOTION TO BE REMOVED FROM SOLITARY CONFINEMENT

COMES the Defendant, Edmund George Zagorskl, by and through
hls atterneys and most respectfully moves the court that appropriate
Order enter ordering the Sheriff of Robertson County to remove the
Defendant from solitary confinemént and that he be allowed to he
incarcerated with the pgeneral population at the Robertson County
Jail, or in the alternative that the Defendant be removed and
incarcerated in the nearest sulfficlent jail in Ehe Stete or in the
alternative, to the State Penitentiary pursuant to State ve Grey
602 5.W, 2d 259, Tennessee Criminal Appeals, 1980, gggwiahﬁppport
thereof would state as follows: Cornby uif ~

I
That the Defendant has been incarcerated in solitary con-

finement in the Robertson County Jail since the 6th day of June,

- 1983, That his cell is totally and completely enclosed from floor

to celling with sheets of steel, that the only door to Defendant's
cell is heavy steel with only a small peep-hole through the door.
That the cell that the Defendant is incarcerated in is approximately
eight by eight feet in size and within the cell there are two steel
bunk beds,-n commode and wash basin, a shower stall and a steel
desk, That there is only a small nmouﬁt of walking space within the
small cell to which the Defendent is confined. That the only time
the Defendant has been removed from the above described cell since
his incarceration has been when he is handcuffed and shackled, both
hand and both feet, and this has only been when his attorneys have

been present and the occasions when it was necessary for him to seek



medical attention, or make an appearance in court. That his cell
has no air conditioning or ventilation and he is unable to commun{
cate';erbally with the other prisoners or with anyone except the
Jjriler who briogs him his food. That there is no room for the
Defendant to have any form of exerciSe or fresh air, no daylight
and the only light in his cell is a small artificial light in the
cell.
_ 1T

That since being incarcerated, the Defendant has experienced
mnigraine headaches and has become so disturbed that he has acted
lrrationally and has struck the heavy steel surroundipng his cell
with his fist causing injuries to the Defendant. That said con-

dition has caused the Defendant to be so mentally disturbed that it

has bean necessary that emergency medical treatment be given to him

and he has been placed under heavy sedation. That the Defendant has
been taken to the emergency room of Jesse Holmar Jones Hospital on
two occaslons, once For treatment of excessive medication and once
for treatment of electrical shock resulting from contact with an
electrical cord,
I11
That the condikions as set out above constitute severe, cruel,
and inhuman treatment in that the Defendant is caged like a wild
animal, all of which is in total violation of the Defendant's
constitutional rights.
iv
That sald incarceration of the Defendant aos above set out
is in violation of an agreed order entered in the U. S. District
Court for the Middle District of %ennessee, Nashville Division,

In the case of Samuel E. Douglas, et al vs, Ted Emery, et al which

in part reads as follows:

"Defendants are enjoined from placing an inmate in
disciplinary or administrative segregation for more
than ten days. This does not include inmates who
are segregated at their own request...”



A\

That the incarceration of the Defendant as above set out
requires the invocation of Tennessee Code Annotated 41-4-121 et seq.

WHEREFORE, your Defendant meoet respectfully moves the Court
that he be removed from solitary confinement and placed in the
general population at tihie Robertson County Jail or in the alternative,
that he be removed to the nearest sufficient jail in the state or .
in tbe alternative to the State Penitentiary, pursuant to State vs.
Grey 602 5.W, 2d 259 (Tennessee Criminal Appeals, 1980) and that

the Defendant be granted an expedited hearing upon this motion.

Jimes E, Walton

"“*\M . A/é“%d

“”Larry %7/%11k5

Attorneys for Defendant

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion to
Be Removed From Solitary Confinement has been delivered to the
Honorable Dee Gay, Assistunt District Attorney Generel, at
his office located on TFifth_Avenue, Springfield, Tennessee, on
this the _ 2o-{A day of SoaiA . , 1983,

ey T h)ﬂq

Larry D! ¥Wilks
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Stuart Grasslan, M.D.
401 Beacon Street
Chestnut Hill, MA. 02467
Phone: 617-244-3315
Fax: 617-244-2782

PSYCHIATRIC EFFECTS OF SOLITARY CONFINEMENT

My name is Dr. Stuart Grassian. | am a Board Certified Psychiatrist and
have been on the faculty of the Harvard Medical Schooi since 1974. | have very
substantial experience in evaluating the psychiatric effects of sollta.ry confinement,
and have been retained in class action suits conceming this issue in the states of
Massachusetts, New York, Kentucky, and Cahforma, and have also evaluated and
testified regarding the effects of such conditions in other lawsuits in Massachuselts,
Texas, Georgia and Florida.

" | have been on the teaching staff of Beth Israel Hospltal continually since
1977, and have been from time to time on the faculty of major medical meetings,
including the American Academy of Psychiatry and Law, and the American
Psychiatric Association Institute on Hospital and Community Psychiatry. | have
lectured on the subject of the psychiatric effects of solitary confinement in various
settings, including Beth Israel Hospital/Harvard Medical School. | have published
two articles on the subject of the psychological effects of solitary confinement, and
am'in the process of preparing a third article on this subject, based upon clinical
data compiled as part of my involvement as a psychiatric expert in Madrid v. Gomez,
a class action suit concemning conditions at Pelican Bay State Prison, Califomnia's
"supermax” prison facility.

in addition to my involvement in these cases conceming the effects of
solitary confinement, | have also been retained as an expert in other areas of civil
fitigation, especially involving the psychological effects of trauma and childhood
sexual abuse. In the past several years, | have been involved in continuing research
regarding the effects of childhood sexual abuse and the manner in which memory of
such abuse is maintained over the years; one paper stemming from this research
has been submitted for publication, and a revised version will be incorporated as a
chapter ot a book, Trauma and Memory, to be publisned by tarvard ‘Uriivershy
Press. | have also lectured on these subjects at various academic conferences. | am
Board subspecialty certified by the ABPN in Forensic Psychiatry.

The information which follows is based upon my experience, research, and
testimony. All of it has appeared either in previously published material and/or in
court testimony and opinions of various State and Federal courts.

STATEMENT OF
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. Summary of Opinions.

In my opinion, solitary confinement -- that is, confinement of a prisoner alone
in a cell for all or nearly all of the day, with minimal environmental stimulation and
minimal opportunity for social interaction -- can cause severe psychiatric harm. This
harm includes a specific syndrome which has been reported by many dlinicians in a
variety of settings, all of which have in common features of inadequate, noxious
and/or restricted environmental and social stimulation. In more severe cases, this
syndrome is associated with agitation, self-destructive behavior, and overt psychotic
disorganization.

In addition, solitary confinement often results in severe exacerbation of a
previously existing mental condition, or in the appearance of a mental illness where
none had been observed before. Even among inmates who do not develop overt
psychiatnc illness as a result of confinement in solitary, such confinement aimost
inevitably imposes significant psychological pain during the period of isolated
confinement and often significantly impairs the inmate's capacity to adapt
successfully to the broader prison environment.

Moreover, although many of the acute symptoms suffered by inmates are
likely to subside upon termination of solitary confinement, many -- including some
who did not become overtly psychiatrically ilt during their confinement in solitary -
will likely sufter permanent harm as a result of such confinement. This harm is most
commonly manifested by a continued intolerance of social interaction, a handicap
which often prevents the inmate from successfully readjusting to the broader social
environment of general population in prison and, perhaps more significantly, often
severely impairs the inmate's capacity to reintegrate into the broader community
upon release from imprisonment. :

in my experience, many inmates housed in such stringent conditions are
extremely fearful of acknowledging the psychological harm or stress they are
experiencing as a result of such confinement. This reluctance of inmates in solitary
confinement is in substantial measure a response to the perception that such
confinement is an overt attempt by authorities 1o "break them down” psychologicatly,
and in my experience, tends to be more severe when the inmate experiences the
stringencies of his confinement as being the product of an arbitrary exercise of
power, rather than the fair result of an inherently reasonable process. Furthermore,
in solitary confinement settings, mental health screening interviews are often
conducted at the cell front, rather than in a private setting, and inmates are generally
quite reluctant to disclose psychological distress in the context of such an interview,
since such conversation would inevitably be heard by other inmates in adjacent
cells, exposing them to possibie stigma and humiliation in front of their fellow
inmates.

Lastly, the adverse impact of punitively imposed solitary confinement will
generally be far more severe than the eftect of such confinement when it is imposed
for administrative purposes, since by jntent, punitive solitary confinement imposes

STATEMENT OF
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stringencies and deprivations which are in excess of those which are minimally
required to maintain an inmate in segregated confinement; such stringencies often
include limitations on programming, occupational and educational opportunities,
visitation, use of telephone, television and radio access, and access to reading
materials, among others. Conversely, inmates housed in segregation for
administrative reasons — such as for the protection of the inmate himself from
possible harm by other inmates -- will ofen retain access to these many of the same
opportunities and privileges as provided to inmates housed in congregate housing.

Indeed, the insititutional policies which create different conditions in
administrative segregation, as opposed to punitive segregation, reflect an important
underlying reality -- that "institutional security” actually is employed to mean two. very
different things. The narrower usage of the term reflects concerns about the safety of
the individual inmate being housed, as well as the safety of those with whom he has
contact, The broader use of the term, however, is fundamentally unbounded — or at
least, has boundaries which are not really distinguishabie from the the broad
purposes of any system of criminal justice. The harsh stringencies which are
employed in punitive segregation reflect institutional assumptions that the harshly
painful deprivations assoicated with a sentence to punitive solitary confinement, witl
serve as a deterrence to gther inmates who might be tempted to break institutional
rules. This rationale for imposing pain on an offender -~ the rationale that the
punishment of this offender by his society might deter gther passible offenders — is
simply a rationale for any system of crimina! justice and punishment. A fiftesn year
sentence of punitive solitary confinement is an imposition of pain of staggering
proportions. If, in response to one oftense, both the prison institution gnd the
broader society can gach impose so heavy a burden of harm and pain upon the
putative offender in order to deter other possible future offenders, then it seems to be
an inescapable conclusion that this putative offender s, indeed being exposed to
double jeopardy.

.  SOLITARY CONFINEMENT CAN CAUSE SEVERE
PSYCHIATRIC HARM

A Solitary Confinement Can Cause a Specific Psychiatric Syndrome.

During the course of my involvement as an expert. | have had the
opportunity to evaluate the psychiatric efects of solitary confinement in well over
100 prisoners in various state and federal penitentiaries. | have observed that for
many of the inmates so housed, incarceration in solitary caused either severe
exacerbation or recurrence of preexisting illness, or caused the appearance of an
-acute mental iliness in individuals who had previously been free of any such iliness.

I became aware of the particular toxicity of solitary confinement when | first
had the opportunity to evaluate prisoners in solitary confinement as a resuit of my
involvernent in a class action lawsuit in Massachusetts, Libby v. Hogan. which
challenged conditions in sclitary confinement at the maximum security State
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challenged conditions in solitary confinement at the maximum security State
Penitentlary In Walpole, Massachusetts. The clinical observations | made in the
course of my involvement in that lawsuit, coupled with my research into the medical
literature concemning this issue, have formed the basis of two articles | have since
published on this topic in peer-reviewed journals. These are: 1. Grassian,
§.(1983),"Psychopathological Effects of Solitary Confinement". i 0 | of
Psychiatry; 140, 1450-1454. 2. Grassian, S. and Friedman, N. (1986), “Effects of
Sensory Deprivation in Psychiatric Seclusion and Solitary Confinement”.

rnati latry, 8, 49-65. These articles are included
as Appendices E and F of this declaration. Moreover, my subsequent professional
experience has included observations of similar phenomena in many other solitary
confinement settings. .

When | initially agreed to evaluate the Walpole prisoners, | had not yet
reviewed the literature on the psychiatric effects ot solitary confinement and, indeed,
| was somewhat skeptical; | expected that inmates would feign illness and
exaggerate whatever psychiatric symptomatology they sutfered. | discovered, -
however, something very different. Contraty to my expectations, the prisoners
appeared to be extremely defensive about the psychiatric problems they were
suffering in SHU; they tended to rationalize away their symptoms, avoid tatking
about them, or deny or distort their existence, all in an apparent effort to minimize the
significance of their reactions to Isolation. Numerous interviews began with
statements such as "solitary doesn't bother me” or "some of the guys can't take it ~
not me®, or even with the mention of a symptom and a simultaneous denial of its
signlﬁcance *As soonas i goti in | started cutting my wrists. ! figured it was the only
way to get out of here.”

As my interviews progressed, these facile accounts gave way to descriptions
of experiences which were very worrisome. For example, one inmate was unable to
describe the events of the several days sumounding his wnst-slashing, nor could he
describe hls thoughts or feelings at the time. Sirmlaﬂy. the prisoner who said he
could “take it" eventually came to describe panic, fears of sutlocation, and paranoid
distortions which he suftered while in isolation. Moreover, the specific psychiatric
symptoms reported were strikingly consistent among the inmates:

1. T ifi iatri m jat
Solitary Confinement,
a. T nsi 0 mal_Stimuli

More than half the prisoners reported a progressive inability to tolerate
ordinary stimuli. For example, "You get sensitive to noise -- the plumbing system.
Someone in the tier above me pushes the button on the faucet ... its 100 loud, gets
on your nerves. | can't stand it. | start to holler.”

b. istorti j lucinati
Almost a third of the prisoners described hearing voices, often in whispers,
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Almost a third of the prisoners described hearing voices, often in whispers,
often saying frightening things to them. There were also reports of noises taking on
increasing meaning and frightening significance. For exampie, " hear noises, can't
identify them — starts to sound like sticks beating men, but I'm pretty sure no one is
being beaten ... I'm not sure.” These perceptual changes at times became more
complex and personalized: "They come by with four trays; the first has big pancakes.
I think | am going to get them. Then someone comes up and gives me tiny ones --
they get real small, like silver dollars. | seem to see movements — real fast motions
in front of me. Then seems like they are doing things behind your back - can't quite
see them. Did someone just hit me? | dwell on it for hours."

c. Panic Attacks

Well over half the inmates interviewed described severe panic attacks while
in SHU.

d. Difficulties with Thinking,
Concentration.,and Memory

Many reported symptoms of difficulty in concentration and memory; for
example, "I can't concentrate, can't read ... Your mind's narcotized. Sometimes
can't grasp words in my mind that | know. Get stuck, have to think of another word.
Memory's going. You feel like you are losing something you might not get back.” In
some cases this problem was far more severe, leading to acute psychotic,
confusional states. One prisoner had slashed his wrists during such a state and his
confusion and disorientation had actually been noted in his medical record.

Almost half the prisoners reported the emergence of primitive aggressive
fantasies of revenge, torture, and mutilation of the prison guards. In each case, the
fantasies were described as entirely unweicome, frightening and uncontrollabie.

For example, "| try to sleep 16 hours a day, biock out my thoughts -- muscles tense --
think of torturing and killing the guards -- lasts a couple of hours. | can't stop it.
Bothers me. Have to keep control. This makes me think I'm flipping my mind ... |
get panicky -- thoughts come back -- pictured throwing a guard in fime -- eats away
at his skin, his flesh — torture him ~- try to block it out, but | can't.”

f. Overt Paranoia

Almost half the prisoners interviewed reported paranoid and persecttory
fears. Some of these persecutory fears were short of overt psychotic
disorganization. For example: "Sometimes get paranoid -- think they meant
something else. Like a remark about italians. Dwell on it for hours. Get frantic. Like
when they push buttons on the sink. Think they did it just to annoy me." In other
cases this parancia deteriorated into overt psychosis: "Spaced out. Hear singing,
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cases this paranoia deteriorated into overt psychosis: "Spaced out. Hear singing,
people's voices, 'Cut your wrists and go to Bridgewater and the Celtics are playing
tonight.' | doubt myself, isit real? ... | suspect they are putting drugs in my food, they
are putting drugs in my cell ... The Reverend, the priest - even you -- you're all in
cahoots in the Scared Straight Program.”

Q. Probl With | | nir

Slightly lass than half of the prisoners reported episodes of loss of impulse
control with random violence: "l shap off the handle over absolutely nothing. Have
torn up mail and pictures, throw things around. Try to control it. Know it only hurts
myself.” Several of these prisoners reported impulsive self-mutilation; *1 cut my wrists
many times in isolation. Now it seems crazy. But every time | did it, [ wasn't thinking
- lost control — cut myself without knowing what | was doing.”

2. i th (|
i in I - iri

Clearly, these symptoms were very dramatic, and they moreover appeared
to form a discrete syndrome -- that is, a constellation of symptoms occurring together
and with a characteristic course over time, thus suggestive of a discreet iliness.
Moreover, this syndrome was strikingly distinct from the more common array of
functional psychiatric illnesses -- indeed, some of the symptoms described above
are found in virtually none of these disorders: Acute dissociative, confusional
psychoses are a rare phenomenon in psychiatry; random, impuisive violence in the
context of such confusional state is even more unusual. Moreover, the type and
extent of perceptual disturbances seen in this syndrome are exceedingly uncomimon
among the functional psychiatric ilinesses. For exampie, loss of perceptual
constancy (objects becoming larger and smaller, seeming to "meit” or change fom,
sounds becoming louder and softer, eic.) is yery rare, and when found is far more
commonly associated with neurolegic ilness (especially seizure disorders and brain
tumors affdceting sensory integration areas of the bram) then with primary gay_qn@mg
iliness. (When seen in primary psychiatric iliness, It is basically only seen in
especially severe, insidious, early onset schizophrenia — the kind of schizophrenic
iliness which has always been thought to clinically "feel” like a fundamentally
biological/neurologic disease.)

In addition, functional psychiatric iliness very rarely presents with such
severe and florid perceptual distortions, illusions, and hallucinations simultaneously
affecting multiple perceptual modalities -- auditory, visual, olfactory, tactile,
kinesthetic. (In fact, in the more common psychotic ilinesses such as schizophrenia
and psychotic depression, auditory hallucinations are by far the most common type,
visual hallucinations come a distant second, and hallucinations in all other
modalities are actually very uncommon; moreover, combined modality
hallucinations ~ other than the combination of auditory with visual -- are gxceedingly
rare.)

Similarly, hyperresponsivity to extermnatl stimuli with a dysesthetic
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Similarty, hyperresponsivity to external stimuli with a dysesthetic
(subjectively painful) response to such stimuli, is likewise rare; in fact it is
exceedingly rare, so rare that appearance of this symptom also would tend to
suggest an organic - brain dysfunction -- etiology. (This symptorn is similar, for
example, to the experience many people have during a febrile iliness of finding any
touching of their body exceedingly unpleasant or the inability of a patient with a
headache to tolerate an even ordinary volume of sound, or the inability of some
pregnant women to tolerate even ordinary smells without becoming nauseated.)

Thus, the fact that ai of these quite unusual symptoms ran together in the
same syndrome was itseif a clear confirmation of the distinct nature of this
syndrome. While this syndrome is strikingly atypical for the functional psychiatric
iinesses, it is in fact quite characteristic of an acute organic brain syndrome - that
is, delirium, a syndrome characterized by a decreased level of alertness, EEG
abnormalities, and by the same perceptual and cognitive disturbances, fearfulness,
paranoia, and the same agitation and random, impulsive and self-destructive
behavior which | observed in the Walpole population. .

Moreover, delirium is a syndrome which is known to resutt from the type of
conditions -- including restricted environmental stimulation ~ which are '
characteristic of solitary confinement; even the EEG abnormalities characteristic of
delirium have been observed in individuals exposed to conditions of sensory
deprivation. By now, the potentially catastrophic effects of restricted environmental
stimulation have been the subject of a voluminous medical Iiterature; annual
international symposia are being heid on the subject, and the issue has even found
its way into the popular media. (This literature is summarized in the appendices to
this letter.)

My‘involvement in class-action lawsuits in New York State, Califomia and
Kentucky has yielded observations of the effects of solitary confinement which are
quite paraliel to my observations at Walpole. (The findings at Pelican Bay State
Prison, California, are discussed at Paragraphs 73-77 of this affidavit, and those at
the Federal Correctional Institute at Lexington, Kentucky are found in paragraph 78.)

In addition, earlier published reports on the effects of solitary confinement
describe findings which are quite similar to my observations at Waipole. In addition,
a pattern of psychiatric disturbances similar to those | found at Walpole have been
seen in a variety of other -- non-prison - settings, all of which, however, share in
common features of restricted environmental stimulation:

These latter have included observations of prisoners of war, of hostages, of
patients with impalrment of their sensory apparatus (for example, hearing or visually
impaired patients), of patients confined in the intensive care unit, of patients
undergoing long term immobilization in hospital (g.g. spinal traction patients), of
observations of psychiatric difficuities suffered by explorers (for example, Arctic and
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observations of psychiatric dii‘ﬁculties sutfered by explorers (for example, Arctic and
Antarctic exploration by individuals and small groups) and of observations of
difficulties encountered by pilots during solo jet flight.

In all of these situations, despite the multiple differences which exist

between them, the vety same syndrome emerges. The literature documenting this
fact is well-known, rich and detalled. It is reviewed in the Appendices to this
declaration.
C. T istorical tl i nfinement; The Ninet
Century Experience,
1. Th igin_of th | Penitenti
inet h n i

Preindustrial societies often did not make any fundamental distinction
between deviant behavior seen as the product of "criminal intent” as opposed to
behavior seen as stemming from "mental iliness.” For such societies, deviant
behavior - whatever its origins -- was a soctal evil that was deeply feared and
cruelly punished.

But in the early nineteenth century, & surge of great social optimism swept
over America, and perhaps an overly optimistic faith in the possibility of
rehabilitation of persons whose behavior was deviant. Not coincidentally, this spirit
gave rise virtually simuftaneously to two great social reform movements in the
United States: the development of large mental hospitals and the construction of the
first large penitentiaries.

Both of these institutions were founded upon the premise that psychological
and social deviance was largely a result of the evils and stresses of "modern
society”, and both held a fundamental belief that healing would naturally occur if the
deviant individual was removed from the evils of the larger society, and thus
enabled to come to know his own true nature.

In the case of the mental hospital, this belief gave rise to the concept of a
healing, pastoral, therapeutic community. But in the case of the penitentiary, an
additional safeguard was obviously required; the inmates clearly had to be
protected, not only from the evil influences of the broader society, but also from the
evil influences of each other. The proper approach thus appeared to be to give
each inmate the opportunity to live a life alone, like a penitent monk in his own
monastic cell.

Thus, the earliest American penitentiaries were, generally, systems of rigid
solitary confinement. Extravagant attention was paid to the design of these
institutions, to ensure the absolute and total isolation of the offender from any "evil
and corrupting influences." The Philadelphia Prison, completed in 1829, was
particularly conscientious in this regard:

The arrangements ... guaranteed that convicts would avoid all

contamination and follow a path to reform. Inmates remained in
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contamination and follow a path to reform. Inmates remained in
solitary cells for eating, sleeping and working. ... No precaution
against contamination was excessive. Officials placed a hood over
the head of a new prisoner when marching him to his cell so he
would not see or be seen by other inmates . ... Thrown upon his
own innate sentiments, with no evil example to lead him astray, ...
the criminal would start his rehabilitation. Then, after a period of
total isolation, without companions, books, or tools, ... (he) would
retum to the community cured of vice and idieness, to take his place
as a responsible citizen. (Rothman, pp 86-87)

The American penitentiary, and the Philadeiphia System, became world-
famous; no important visitor to the United States neglected to tour its penitentiaries
and to bring back their principles for emulation in Europe. Some such as de
Tocqueville of France and Nicholas Jullus from Prussia came specifically for that
purpose (Rothman p. 91). de Tocqueville wrote of the utter, *perfect” desoiation of
the American penitentiary, of the "profound sllence” within its "vast walls,” likening it
to the silence of death. (Rothman, p. 97)

2. logi f Severe 1sgl

The openness with which these institutions were held up to public scrutiny
led in time to open concern about the psychological effects of such confinement.
During a tour of the United States in 1842, Charles Dickens wrote with pathos of the
Philadelphia Prison: :

The system here is rigid, strict and hopeless solitary confinement . ...

Over the head and face of every prisoner who comes into this

melancholy house, a black hood is drawn, and in this dark shroud,

... he is led to the cell from which he never again comes forth, untit

his whole term of imprisonment had expired. He is a man buried

alive ... dead to everything but torturing anxieties and horrible
despair. ...

The first man | saw ...answered ... always with a strange kind of pause ... he
gazed about him and in the act of doing so fell into a strange stare as it he
had forgotten something.

In another cell was a German ... a more dejected, broken-hearted, wretched'
creature, it would be difficult to imagine.

There was a sallor. ... Why does he stare at his hands and pick the flesh
open, upon the fingers, and raise his eyes for an instant ... to those bare
walls ... ? (quoted in Liederman, p. 66) :

American concem about the effects of rigid solitary confinement began as
early as the 1830's. Statistical comparisons began to be made between the
Philadelphia system and its chief competitor -- the Aubum system prevailing in New
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York State at Auburn and Sing-Sing penitentiaries. The latter system also utilized
solitary confinement, but less rigidly; inmates left their cells to work together in
workshops and exercise in a common courtyard, aithough here, too, absolute and
strict silence was maintained at all times. Statistical comparisons began o generate
evidence that "it was unnatural ... to ieave men in solitary, day atfter day, year after
year, indeed, it was s0 unnatural that it bred insanity.” (Rothman, p. 87). The
Philadeiphia Prison appeared {o have a higher incidence, not only of insanity, but
also of physical disease and death than its New Yotk State counterparts.

Meanwhile, the American system had been emulated in many major
European prisons, such as at Halle, Germany. Although the Ameticans had been
‘the world feaders in instituting rigid solitary confinement in their penitentiary system,
German clinicians eventually assumed the task of documenting its effects, urtlmately
leading to Its demise.

Between 1854 and 1909, 37 articles appeared in German scientific joumnals
on the subject of psychotic disturbances among prisoners, summarizing years of
work and hundreds of cases. A major review of this literature was published in
1913; (Nitsche, 1913). A summary and synthesis of this rather large body of work
appears as an appendix to this declaration. :

But it should be noted that interest in the problem was not purely academic;
psychotic disturbances among prisoners were of such frequency in these prisons
that they attracted administrative as well as clinical concern, and great effort was
made to explain this disturbing incidence. Thus, the literature covered a variety of
issues, speculating for example, on the "moral degeneracy” of the prison population,
some authors by comparing the psychopathology of those who committed "crimes of
passion” with those who committed “crimes against property,” or by detailing the
incidence of the major diagnostic categories of the time (e.g., "circular insanity,"
“alcoholic psychoses,” epilepsy, general paresis, etc.) among the prison population.

However, multiple reports based on careful clinical observation suggested
that a substantial majority of these prison psychoses were direct reactions to the
conditions of imprisonment itself. Gradually a clinically distinguishable syndrome of
acute reactive prison psychoses began to be defined. Different variables were
considered in attempting to explain the etiology of these reactive prison psychoses,
including, for example, long versus short duration of imprisonment, or imprisonment
of those already con\ncted versus lmpnsonment while awarting tnal !jg_em._ms_
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Unfortunately, other than some anecdotal reports, there was little discussion
of the psychological effects of solitary confinement in the medical literature during
the first half of the twentieth century. Undoubtedly, this was in part a consequence of
the disastrous earlier experience with such confinement. As statistical evidence
accumulated during the nineteenth century that solitary confinement produced a
very disturbing incidence of insanity, physical disease and death, the system had
fallen into disrepute, and with this, it had changed from an open, optimistic
experiment in social reform into a hidden, secretive means of punishment and
control.

its devastating psychological impact, however, did not change, a fact which
became suddenly and very painfuily evident in the 1950's as the American public
began hearing the frightening and dramatic reports of "brainwashing” of American
prisoners of war in Korea -- reports that aiterations in the sensory environment were
being intentionally imposed upon these prisoners in a seemingly Orwellian attempt
to profoundly disrupt their psychological equilibrium. (Biderman and Zimmer, 1961).

By the 1950's, reports had already appeared of major psychiatric
disturbances among survivors of prolonged solitary confinement in war (e.g., .
Bumey, 1952), but during the decade of the Korean War, major attention was riveted
on the occurrence of these disturbances, not only in war, but in a variety of other
seftings as well. .

In 1956, the Group for the Advancement of Psychiatry (GAP) heid a
symposium - "Factors Used to Increase the Susceptibility of Individuals to Forceful
Indoctrination” - to study methods used by the Chinese and Russian Communists to
*indoctrinate” and "break the will* of polltical prisoners and prisoners of war.

Dr. M. Meltzer, former Chief Medicaf Officer at Alcatraz Federal Penitentiary,
contributed his observations of psychiatric disturbances among prisoners exposed
to punitive solitary confinement at Alcatraz. These prisoners were rarely confined for
periods beyond one week. (Meltzer, 1958) Despite this, Dr. Meltzer described acute
psychotic breakdowns among prisoners so confined; his descriptions closely
paralieled the observations at Waipole: "The motor effects ranged from occasional
tense pacing, restiessness and sense of inner tension with noise making, yelling,
banging and assauftiveness at one extreme, to a kind of regressed, dissociated,
withdrawn hypnoid and reverie-like state at the other ... (The) sense of self, the ego
and the ego boundary phenomena are profoundly affected by the isolation.”
(Meltzer, p. 98)

In the same symposium, Dr. John Liily of the National Institute of Mental
Health noted that despite the importance of other factors which tended to "weaken
personaiities and make them more susceptible to [forced indoctrination]” —~ such as
semi-starvation, physical pain and injury, and sleep deprivation ~ social and
sensory isolation was stiil the central pathogenic factor in such confinement.
(Meltzer, p. 89) .
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2. Experimental Research on Sensory Deprivation,

An experimental model was therefore designed to study the effect of
restricted environmental stimulation (RES); this research, conducted during the
1950's and early 1960's, primarily at Harvard and McGill University Medical
Centers, was in fact funded in large part by the United States Government -- and
especially by the Department of Defense and U.S. Central inteiligence Agency. This
research is described in an appendix to this declaration. lts relevant conclusions
can, however, be described relatively briefly:

in these studies (Browntield, 1965; Solomon, et al., 1961), subjects were
placed in a situation designed to maximally reduce perceptually informative extemal
stimuli (e.q., light-proof, sound-proof rooms, cardboard tubes surrounding the arms
and hands to reduce proprioceptive and tactile sensation, and so on). The research
revealed that characteristic symptoms generally developed in such settings. These
symptoms inciuded perceptual distortions and illusions in multiple spheres, vivid
fantasies, often accompanied by strikingly vivid hallucinations in multiple spheres,
derealization experiences, and hypemresponsivity to extemnal stimuli. What was also
clear, however, was that while some subjects tolerated such experiences well, many
did not, and a characteristic syndrome was observed, including not only the above
symptoms, but also included cognitive impairment, massive free-floating anxiety,
extreme motor restiessness, emergence of primitive aggressive fantasises which
were often accompanied by fearful hallucinations, and with decreasing capacity to
maintain an observing, reality-testing ego function. In some cases, an overt
psychosis supervened with persecutory delusions and, in some cases, a marked
dissociative, catatonic-like stupor (delirium) with mutism developed. EEG recordings
confirmed the presence of abnormalities typical of stupor and delirium.

These findings clearly demonstrated that this experimental model did
reproduce the findings in the non-experimental situations, including the findings
among prisoners of War held in solitary confinement.

E. Factors Affecting Response to Sensory Restriction
| Solitary Confi

Much of the subsequent research in this area attempted to delineate
variables which might explain these differing outcomes. These variables can be
divided into two categories: 1) differences among various conditions of perceptual
deprivation, and 2) differences in preexisting psychological functioning among
individuals experiencing such conditions:

1. Differing Conditions of isolation.

One of the factors commonly cited in the literature as related to outcome is
differences In the intensity and duration of the sensory deprivation experience; more
severe sensory restriction, the presence of noxious stimulation, and longer duration
of the sensory deprivation experience, have ali been associated with an increased
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risk of adverse psychiatric consequences.

In my experience, while conditions experienced by inmates in various prison
solitary confinement settings generally bear some similarities (e.g. a cell of roughly
50-80 square feet, approximately 22 1/2 hours/day locked in the cell, with about one
hour/day 5-7 daysiweek of exercise yard), in other respects, the conditions are fairly
variable. For example, some cells have barred doors, which ailow better ventilation,
sound transmission and visual connection with the outside environment than do
mesh steel doors; solid steel doors are the most restrictive - especially when they
are either hinged or slide shut with aimost no air gap from the wall. Moreover,
administrative conditions regarding the amount and circumstances of visitation, the
availability of reading material, radio, and television, and so forth, are all factors
which vary from institution to institution, and even from time to time within a given
institution.

2.The Perceived Intent of the Isolation Experience

In addition to the factors described above, another critical factor in
determining the effect of isolation, appears to be the perceived intent of the isolation.
Experimental research has demonstrated that an indlvidual who receives clues
which cause him to experience the isolation situation as potentially threatening, is
tar more likely to develop adverse psychiatric reactions to the isolation experience;
conversely, if the subject has reason to believe the situation is iikely to be benign, he
will be far more likely to tolerate or even enjoy it. Among the iatter group of subjects

. who tolerated isolation well, many reported pleasant or, at least, nonthreatening,
visual imagery, fantasy and hallucinatory experiences, often associated with a state
of hypnotic reverie: "His mind may begin to wander, engage in daydreams, siip off
into hypnogogic reveries with their attendant vivid pictorial images ... he may be
quietly having sexual or other pleasurable thoughts." (Wright & Abbey, 1965,

pg. 6.)

This finding is perhaps not surprising. it appears that sensory restriction
produces perceptual disturbances and illusions, which are analogous to those
produced by hallucinogenic drugs -- and clearly, while there are some individuals
who couid be said to have yolunteered to undergo such hallucinatory, psychotic-like
experiences, it must be almost uniformly terrifying to be forced involuntarily to
undergo an experience similar to that induced by hallucinogenic drugs.

3. Individua) Differences in Response,

~ Many studies have demonstrated that there is great variability among
individuals in regard to their capacity to tolerate a given condition of sensory
restriction. This variability helps to provide further insight into the nature of the toxic
effect of such isolation conditions, and provides striking comroboration of the fact that
such environmental stimulation, especiaily when of prolonged duration, is toxic to
brain functioning, and causes symptoms characteristic of stupor and delirium,
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Generally, individuals with mature, healthy personality functioning and with
intact central nervous system functioning - and of at least average intelligence --
have been found 10 have greater ability to toierate such isolation situations, while
individuals with primitive or psychopathic functioning, individuals with borderline
cognitive capacities, impulse-ridden individuals and individuals whose internal
cognitive/emotional lite is chaotic or fearful, are especially at risk for severe
psychopathologic reactions to such isolation. (Appendix C describes these studies
in more detail.)

Moreover, there is clear evidence that in a situation of restricted
environmental stimulation, preexisting central nervous system dysfunction is a major
predisposing factor to the development of adverse psychiatric reactions and of overt
delirium. For example, in one study of patients suffering visual deprivation following
eye surgery (eye-patched patients), those patients with pre-existing central nervous
system dysfunction were found to be at especially high risk to develop symptoms ot
delirium. (Ziskind et.al 1960). Moreover, the presence of a preexisting personality .
disorder or impalmrment of psychosocial functloning was associated with increased
risk of incapacitating fearfulness, paranoia, agitation and frrational aggression
towards staff (Kleln & Moses 1974). (A more extensive review of this literature is
contained in Appendix A to this letter.)

In addition, individuals may at times be exposed to situations which cause
impairment of central nervous system functioning. Such situations -- especially i
they impair the individual's state of alertness, for example, sleep deprivation,
abnormal sleep-wake cycles, or the use of sedating medication — will substantially
increase the individual's vulnerability to the development of delirium. Delirium
among post-surgical patients, and the so-calied "lCU Psychoses” are examples of
this phenomenon. (Appendix A discusses this issue in more detail.)

And one of the characteristic difficulties experienced by inmates in solitary
confinement is, in fact, abnormal sleep-wake cycles and impaired sieep.

a. Findings at Pelican Bay State Prison.

These findings received further corroboration in my observations of inmates
at Pelican Bay State Prison, California. in 1991-82, as part of my participation in
Madrid v. Gomez -- a class-action lawsuit challenging conditions at Pelican Bay -
State Prison, a new "supermax” facility in Califomnia — | evaluated 50 inmates
housed in the Special Housing Unit (SHU) at the institution, and prepared a iengthy
report to the Federal Court of my findings. (Much of the literature review and
historical material in the present declaration is taken from my Madrid declaration.)
Many of the inmates | evaluated there suffered severe psychiatric disturbances while
housed in Pelican Bay SHU -- either springing up de novo while so incarcerated, or
representing a recurrence or severe exacerbation of preexisting iliness, Of the 50
inmates | evaluated, at least 17 were actively psychotic and/or acuiely suicidal and
urgently in need of acute hospital treatment, and 23 others sulfered serious
psychopathologicai reactions to solitary confinement, including i in several cases,
periods of psychotic disorganization.

L]
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The clinical data at Pelican Bay also added striking corroboration that the
severe and prolonged restriction of environmental stimulation in solitary
confinement is toxic to brain functioning, by demonstrating that the most severe,
florid psychiatric ilinesses resulting from solitary confinement tend to be suftered by
those individuals with preexisting brain dysfunction. As noted before, | have
observed a high incidence of preexisting central nervous system dysfunction among
inmates | have evaluated in solitary confinement settings. This was also the case at
Pelican Bay, and statistical analysis of the Pelican Bay data quite dramatically
demonstrated that inmates with such preexisting vulnerability were the most likely to
develop overt confusional, agitated, hatiucinatory psychoses as a resuft of SHU

confinement.
b. Attention Deficit and Antisocial
Personality Disorders
In addition, research regarding Atterttion Deficit Disorder and Antisocial
Personality Disorder demonstrate that these conditions are similarly associated with
a particular inability to tolerate restricted environmental stimulation. There is in fact
increasing evidence that chiidhood impulsivity and Attention Deficit Hyperactivity
Disorder bear some relationship to Antisocial Personality Disorder, that both are
characterized by impulsivity and stimulation-seeking behavior, and that both involve
biologically based abnormalities in central nervous system functioning. Moreover,
the clinical literature demonstrates that individuals with Antisocial Personality
Disorder are especially intolerant of restricted environmenta! stimulation. For
example, Quay (1965) characterized the psychopathic individual as pathologically
*stimulation seeking ... impulsive ... (and) unable to tolerate routine and boredom.”
(Appendix B contains a more detailed discussion.)

Given the exigencies of conducting clinical observations of inmates in
solttary confinement, it is not surprising that little systematic attempt has been made
to elucidate the underlying psychological characteristics of those most at risk for
developing severe psychopathological reactions to such isolation. However, among
the clinical reports on Ganser's Syndrome (a related condition) in nonprison
populations are several studies of patients in psychiatric hospitals. These patients
were, of course, available for extensive psychological assessment and observation,
and these reports described the majority of these patients as suffering long-standing
hysterical character disorders, having problems with severe impulsivity, childhood
truancy, and antisocial behavior patterns. (Appendix B contains a more detailed
discussion.)

Thus, the medical literature demonstrates that individuals whose internal
emotional life is chaotic and impulse-ridden, and individuals with central nervous
system dysfunction, may be especially prone to psychopathological reactions to
restricted environmental stimulation. Yet among the prison population, it is quite
likely that these are the very individuals who are especially prone to committing
infractions that result in stricter incarceration, including severe isolation and solitary
confinement.
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c. Effects on Psychologically More

hli

In 1988, in the course of my involvement in Baraldini v. Meese, a class
action challenging the confinement of a small group of women in a subterranean
security housing unit at the Federal Penitentiary in Lexington, Kentucky, | had the
opportunity to interview several women who were in confinement in this facility.
These women had been convicted of having committed politically motivated crimes,
were all highly educated, and had a history of relatively strong psychological
functioning prior to their confinement. None of these women developed the florid
confusional psychosls described earier in this affidavit, yet each of them
demonstrated significant psychopathological reactions to their prolonged
confinement in a setting of severe environmental and social isolation. These
included perceptual disturbances, free-floating anxiety and panic attacks. These
inmates also uniformly described severe difficulties in thinking, concentration and
memory; for example, one inmate reported that she was able to perform tasks
requiring some mental effort -- such as reading or writing -- only for about the first
three hours of the moming after she awoke; by then, her mind had become 0
slowed down, so much ®in a fog", that she was entirely unable to maintain any
meaningful attention or expend any meaningful mental effort.

In addition, in 1993, | evaluated Bashir Hameed, an inmate who had also
been incarcerated in the SHU at Shawangunk C.F. and who had brought suit --
Hameed v, Coughlin, 89 CV 578 (NDNY) -- conceming his incarceration there. As |
described in my testimony in that case, Mr. Hameed is an individual who evidenced
strong prior psychological adjustment, and no prior psychiatric history, yet became
significantly il as a result of his SHU confinement.

F. Long Term Effects of Solitary and Small
Groyp Confinement. '

Long-term studies of veterans of P.O.W. camps and of kidnapping and
hostage situations have demonstrated that while many of the acute symptoms |
outlined above tend to subside after release from confinement, there are also fong-
term effects which may persist for decades. These not only include persistent
symptoms of postiraumatic stress (such as flashbacks, chronic hypervigilance, and a
pervasive sense of hopelessness), but also lasting personality changes - especially
including a continuing pattem of intolerance of social interaction, leaving the
individual socially impoverished and withdrawn, subtly angry and fearful when
forced into soclal interaction. (This literature is reviewed in Appendix D to this
declaration.)

In addition, from time to time [ have had the opportunity to evaluate
individuals who had been incarcerated in solitary confinement several years
previously; | have found the same pattem of personality change described above —
these individuals had become strikingly socially impoverished and experiericed
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intense irritation with social interaction, patterns dramatically different from their
functioning prior to solitary confinement.

Il Conclusions

The restriction of environmental stimulation and social isolation associated
with confinement in solitary are strikingly toxic to mental functioning, producing a
stuporous condition associated with perceptual and cognitive impairment and
affective disturbances. In more severe cases, inmates s¢ confined have developed
florid delirium -- a confusional psychoses with intense agitation, fearfulness, and
disorganization. But even those inmates who are more psychologically resilient
inevitably suffer severe psychological pain as a result of such confinement,
especially when the confinement is prolonged, and especially when the individual
experiences this confinement as being the product of an arbitrary exercise of power
and intimidation. Moreover, the harm caused by such confinement may result in
prolonged or permanent psychiatric disability, including Impairments which may
seriously reduce the inmate's capacity to reintegrate into the broader community
upon release from prison.

Many of the prisoners who are housed in long-term solitary confinement are
undoubtedly a danger to the community and to the Comrections Offices charged with
their custody. But for many, they are a danger, not because they are coldly ruthless,
but because they are volatile, impulse-ridden, and intemally disorganized.

As noted earlier in this statement, modem societies made a fundamental
moral division between socially deviant behavior which was seen as a product of
evil intent, and that behavior seen as a product of illness. Yet this bifurcation has
never been as simple as might at first glance appear. Socially deviant behavior can
in fact be described along a spectrum of intent. At one end are those whose
behavior is quite "instrumental” - ruthless, carefully planned and rational; at the
other, are individuals whose socially deviant behavior is the product of unchecked
emotional’impulse, internal chaos, and often of psychiatric or neurologic iliness.

It is a great irony that as one passes through the levels of Incarceration -
from the minimum to the maximum security institutions, and then to the solitary
confinement sections of those institutions ~ one does not pass deeper and deeper
into a subpopulation of the most ruthlessly calculating criminals. Instead, ironically
and tragically, one comes full circle back to those who are emotionally fragile and,
often, severely mentally ill. The laws and practices which have established and
perpetuated this tragedy deeply offend any sense of common human decency.

Stuart Grassian, M.D.
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APPENDICES
A. Reports of Psychiatric Disturbances in Conditions of
Restricted Environmental Stimulation.
B. The Nineteenth Century German Experience with Solitary
Confinement: Ganser's Syndrome.
C. Experimental Research on the Psychiatric Consequences of
Profound Sensory Deprivation: Factors Influencing
Vulnerability to Harm.

D. Reports of the Long-Term Effects of Solitary Confinement in
Former Hostages and in Prisoners of War.

APPENDIX A

REPORTS OF PSYCHIATRIC DISTURBANCES IN OTHER CONDITIONS
OF RESTRICTED ENVIRONMENTAL STIMULATION

The psychopathologic syndrome which | have described in the body of this
declaration is found in other settings besides isolation in civil prisons. Some of
these settings involve smal! group, rather than solitary isolation, and the studies
have demonstrated that isolated groups comprising two individuals may be the most
pathogenic of all. These studies aiso suggest that those individuals with below
average intelligence and poor psychosocial adjustment prior to isolation developed
more severe psychiatric difficuities during isolation in some studies, such
disturbances persisted in one year follow-up after reentry.

Aviati

Bennett (1961) described psychiatric disturbances among pilots of the
British Royal Air Force who had been exposed in-flight to periods of restricted
auditory and visual stimulation. All of the groups he described became significantiy
anxious—many suffering full-blown panic attacks--and many experienced unusual
sensations which they were very reluctant to describe. The most severely disturbed
groups refused to expose themselves furiher to the isolation conditions of these
flights; at all levels of impairment, however, anxiety was common (both panic and
free-floating anxiety). Pilots reported anxiety symptoms such as feeling "hot and
tense and powerless” (Bennett, p. 162) and "nervous and afraid® (ibid, p. 164).
Feelings of derealization, feelings of detachment from reality, and perceptual
distortions were described. Some of these perceptual distortions were dangerous
(e.g.. having the impression that the aircraft was tuming when it was not) and
resulted in serious errors in judgment (€.g., making the aircraft spiral dangerously
downward after attempting to "correct” for what was incorrectly perceived as a
turning aircraft). Clark & Graybiel (1957) described strikingly similar symptoms
among United States Navy pilots exposed to periods of in-flight isolation. Among
pilots who flew alone, at high altitude, (i.e., in a situation of monotonous visual and
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sensory stimulation) and flying with a minimum of pilot activity, over one third
experienced frightening feelings of unreality and became severely anxious.

mall fin n

Many studies--both anecdotal and experimental--have been made of
individuals confined together in small groups; groups thus described have ranged in
size from two to approximately sixty individuals, the larger groups include reports of
men isolated on a Pacific island, submarine inhabitants, Antarctic explorers, etc.
(see Zubek, 1969). The most consistent finding was of dramatically increased levels
of hostliity, interpersonal conflict and paranoia (Zubek, p. 377). Individuals exposed
to such conditions also tend to become irrationally temritorial, staking out "areas of
exclusive or special use, [and] acting with hostility to trespasses by others." (Zubek,
p. 380)

Confined groups comprising just two individuals may be the most
pathogenic of all, associated with especially high rates of mutual paranola and
violent hostility. Admiral Byrd believed it 1o be exiremely unsafe to staif an Antarctic

-base unit with just two men:

It doesn't take two men fong to find each other out. . . the time

comes . . . when even his [campmate's] unformed thoughts can be

anticipated, his pet ideas become a meaningless drool, and the way
he blows out a pressure lamp or drops his boots on the floor or eats
his food becomes a rasping annoyance. . . . Men who have lived

in the Canadian bush know well what happens to trappers paired off

this way . . . During my first winter at Little America | walked for

hours with a man who was on the verge of murder or suicide over

imaginary persecutions by another man who had been his devoted

tfriend. (Quoted in Zubek, 1969, p.381).

Many men confined in Antarctic stations have experienced near psychotic
states, creliting a danger to all inhabitants of the work station (Zubek, 1969). The
pathogenicity of such dyadic groups was confirmed in an experimental study
involving volunteer sailors living and working together in dyadic pairs, socially
isolated from the worid for a period of ten days. Under such conditions, the sailors
developed evidence of subjective distress, inability to concentrate, a breakdown of
inner controls on behavior, hostility, and increasing schizoid withdrawal from social
contact (Cole, J.D., 1967).

Polar Habitati

Psychiatric disturbances have been described in Arctic and Antarctic
inhabitants (explorers, researchers and their support staff), spending varying
periods in winter isolation. In these regions, winters last for up to nine months with
weather conditions so cold (-100F) that leaving the confines of the indoors is
dangerous. Typically, teams of work groups have fewer than 50 members who
spend up to two years working in small quarters. Small group isolation conditions at
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these stations have been compared to life in prisons by at least one researcher:
" ... the isoiation imposed by the harsh environment [of the Antarctic] is rarely
experienced outside penal conditions" (Biersner & Hogan, 1984, p. 491).

In a review of the literature on the psychological adjustment to Antarctic
living, Rothblum (1990) described a staff wintering over at a British Antarctic station;
those of the staff who adjusted best tended to be socially mature, intelligent,
reserved and trusting individuals. Similarly, French, United States and Australian
-studies revealed that intelligence and previous sociai adjustment predicted a
decreased risk for psychiatric disturbance among workers at Antarctic stations. On
the other hand, lack of respect for authority and aggression were important markers
for poor isolation adjustment (Mullin & Connery, 1959).

Similarly. Wright, Chylinski, Sisler and Quam‘ngton (1967) correlated
outcome measures with psychological testing obtained prior to work station
assignment. They found specifically that persons with antisocial and psychotic
tendencies were poor risks for efficient functioning in conditions of isolation.

As aresult of these disturbing findings among Antarctic workers, systematic
efforts have been made to provide psychological screening of potential station
employees and to ameliorate the isolation conditions prevailing in such stations
(Cochrane & Freeman, 1989). Despite these efiorts, significant psychiatric
disturbances have continued to be observed (Natini & Shurley, 1974). The fact that
these individuals were confined in small groups rather than alone was ngt found to
prevent these disturbances; indeed, one of the central pathogenic factors cited in
this literature has been the interpersonal tension and hostility generated by smalf
group confinement (Biersner & Hogan, 1984).

Strange & Kilein (1974) and Rothblum (1990) described a "winter-over
syndrome” including progressively worsening depresslon hostility, sleep
disturbance, impaired cognitive functioning and paranoia during small group winter
confinement in the Antarctic. Strikingly similar findings were reported by the United
States Navy Medical Neuropsychiatric Research Unit, which found high incidence of
sleep disturbance, depression, anxiety, aggression, somatic complaints, and a
progressive impoverishment of social relationships as the winter progressed
(Gunderson, 1963; Gunderson & Nelson, 1963). Psychiatric problems worsened as
the iength of time in this confinement increased; in one study of a group of Japanese
winter-stationed in the Antarctic periodic psychological testing revealed increasing
levels of anxiety and depression as the winter progressed (Rothblum, 1990).

Similar findings have been described among a group of Americans stationed in the
Antarctic (Gunderson & Nelson, 1963).

In a review of the literature on the psychological adjustment to Arctic life,
Cochrane and Freeman (1989) describe a syndrome which parallels the Antarctic
literature: sleep disturbances, apathy, irritability, cognitive, dysfunction,
hallucinations, depression and anxiety were widely reported as a_resutt of the small
group isolation endured by inhabitants. They alsc reported "depression, irritability,
easily provoked anger which may escalate into dramatic and florid acting out and,
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not surprisingly, a breakdown in relationships with other members of the group . . .
insomnia, pallor, loss of interest, psychomotor retardation, paranoidal ideation, non-
specific hallucinations of light flashes and sudden movements® (p. 887) Many
individuals became intolerant of social contact, and fearful of reentering society.
Even when Arctic workers were adequately preselected by psychological screening,
trained and supported, sleep ditficulties, apathy and irritability persisted.

Studies on reintegration into the home environment after Antarctic living
even one year after reintegration, found persisting problems and symptoms,
including sleep disturbances, cognitive slowing, emotional withdrawal, resentment
of authority, indecisiveness and poor communication (Rothblum, 1990).

Biersner & Hogan (1984) summarized the findings related to personality
- variables in the Arctic and Antarctic workers:

Individuals with high needs for novelty and new sensations. . .

who are emotionally unstable, or who are unconcerned with social

approval seem unsuited for . . . such environments. The opposite

[traits are found in] those who adjust well (p.495)

Explorers; Solo Vovages

Anecdotal reports of shipwrecked sailors and individuals accomplishing
long solo sea voyages have generally described "disturbances in attention and in
organization of thaught. labile and extreme aftect. hallucinations and delusions® .
(Zubek, 1969, p. 7). Dramatic anecdotal reports have appeared from time to time.
Some of these were summarized in a review article by Dr. Philip Solomon, one of
the lead scientists in the Harvard Medical School/Boston City Hospital group:

"Christine Ritter in her very sensitive document A Woman in the Polar
Night,' reported that at times she saw a monster . . . {and] experienced
depersonalization to the extent that she thought she and her companions were
dissolving in moonlight “as though it were eating us up'. .. The Spitzberge!
hunters use the term ran (strangeness) to describe these experiences. .. .*

Tales of the sea have provided many accounts of hallucinatory phenomena.
John Slocum sailed alone around the world . . . [in the South Atlantic] he suddenty
saw a man, who at first he thought to be & pirate, take over the tiller . . . .

Walter Gibson, a soldier in the British indian Army, was on a ship torpedoed
in the Indian Ocean by the Japanese in World War il . . . . [The shipwrecked
survivors] reported that "all of us at various stages in that first week became a prey 10
hallucinations” . . . [As the weeks passed] the feeling of comradeship disappeared
and the men began to find themselves "watching our fellows covertly and
suspiciously.” Murder, suicide and cannibalism followed as social controls
dissolved.
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1. Eye Patched Patients

Restricted environmental stimulation conditions also occur post-operatively
and in certain medical conditions: in a study of 100 American patients with macular
degeneration of the retina (Holroyd, Rabins, Finkelstein, Nicholson, Chase &
Wisniewski, 1992), a high percentage of such patients experienced disturbing visual
hallucinations. Those patients who were relatively cognitively limited, those who
were socially isolated and those with simultaneous sensory impairment in another
modality (e.g., hearing-impaired patients) fared worst. But other factors, including
the presence of concomitant medical iliness, did not appear to affect the incidence of
hallucinations.

In an especially relevant study of eye patched patients, Klein & Moses
(1974) determined that psychologically well-adjusted patients (as assessed prior to
surgery) tended not to develop visual hallucinations during the period when their
eyes were patched, whereas those suffering preexisting personality disturbances
did tend to develop such hallucinations. Among those patients who did develop
haliucinations, almost half developed complex hallucinations invoiving human
figures and with a content suggesting serious preoccupations with themes of .
depression and anxiety. Moreover, among those patients who had both preexisting
personality disturbances and difficulty with their premorbid psychosocial adjustment,
eye paiching produced severe psychiatric symptomatology, inciuding: paranoid
thoughts about being poisoned, physically harmed or attacked; psychomotor
agitation; interpersonal aggressiveness; inability to comply with staff directives:
tearful visual hallucinations, and incapacitating anxiety. In this most disturbed
group, symptoms had not remitted when observed one week after their eye patches
were removed.’

Other studies have also found patients to suifer from perceptual distortions,
thinking disturbances and mood changes following the visual deprivation that is part
of post-operative recovery in eye surgery (Ziskind, 1958; Ziskind, Jones, Filante &

- Goldberg, 1960). Furthermore, Ziskind et. al., (1960) noted that: *In patients
with . . . brain damage, there were also delirioid symptoms, e.g., confusion,
disorientation, memory impairment, vivid haliucinations [and disorganized]
hyperkinetic activity” (p. 894). Finally, in Jackson's (1969) extensive literature
review of hospitalized eye patched patients, psychiatric disturbance was commonly
found. These patients suffered from unusual emotional, cognitive and sensory-
perceptual disturbances, similar to those previously described.

2. li liti

Polio patients confined to tank-type respirators have become psychotic as a
direct result of such confinement; moreover, they became more ill, with more florid
haliucinations and delusions, at night when sensory input was diminished. The
same florid hallucinatory, delusional psychosis has been found in other patients
similarly confined in tank respirators (Liederman, et. al., 1958).

STATEMENT OF
DR.STUART GRASSIAN -22-



3. Cardiac Patients

Patients with decompensated heart disease are at times placed on very
strict bed rest; some of these patients have developed acute confusional, paranoid,
hallucinatory psychoses, especially at night during periods of decreased sensory
input (Liederman, et. al., 1958).

Studies of post-operative open heart surgery patients who were bed
confined—-their visual stimulation restricted to fooking up at a white-tiled hospital
room ceiling—revealed a high rate of disordered thinking, visual and auditory
haflucinations and disorientation (Egerton & Kay, 1964; Kornfeld, Zimberg & Maim,
1965; Lazarus & Hagens, 1968; Wilson, 1972). There is an extremely disturbing
incidence of psychosis following open heart surgery, ranging in various studies from

*14 to 30 percent (Lee & Ball, 1975). Upon recovery these patients described their
post-operative environment as a major pathogenic tactor in producing their
psychiatric illness (Kornfeld et. al., 1965). Perceptual disturbances and emotional
liability, as well as paranoia, depression and obsessive-compulsive reactions to the
restrictive post-operative environment have been documented in other studies as
well (Ellis, 1972; Goldstein, 1976; Lee & Ball, 1975; Thomson, 1973).

4, ing_Impai ividual

Another condition of restricted environmental stimulation leading to
psychiatric disturbance involves the hearing impaired. Studies of the deat
{ARtshuler, 1971; Houston & Royse, 1954) consistently find significantly higher rates
of paranoia in these individuals. High rates of paranoia have been reported in both
the developmentally hearing impaired as well as those who became deaf in later life
(Zimbardo, Andersen & Kabat, 1981). Experimentally induced deafness in
psychiatrically unimpaired adults also produced paranoia (Zimbardo, et. al., 1981).

5. Other Medical Patients

Disorientation and delusional psychoses have also been reported among
immobilized orthopedic patients and in patients postsurgically bed-confined
(Liederman, et. al., 1958). Nursing researchers (Downs, 1974) have studied this
phenomenon and have concluded that frightening hallucinatory experiences "are
probably far more widespread than has been reported” (Downs p. 434).

6. Occupational Situations

McFarland and Moore (1957) reported in the New England Joumnal of
Medicine on a study of fifty long-distance truck drivers; of these, thirty experienced
vivid visual hallucinations; some became disoriented, "as in a dream.”

7. Animals

As noted in the body of this declaration, many prisoners confined in solitary
report become intolerant of normal levals of environmental--especially social--
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stimulation. These reports receive experimental confirmation in laboratory research
on animals. Such research demonstrates that sensory deprivation produces an
intolerance to normal levels of environmental stimulation; animals exposed to
sensory deprivation conditions became overly aroused--"hyperexcitable”--when
exposed to normal levels of environmental stimulation, often resulting in severe
behavioral disturbances (Riestin, 1961). Other studies have demonstrated that such
animals often display diffuse, frenzied, random activity, and social withdrawal, and
are prone to psychophysiologic ilinesses (e.q., peptic uicers) when exposed to
environmental stress (Zubek, 1969).

Bamnes (1959) produced agitation in mice and rats after a few days of
isolation, a report which corroborated previous studies with rats. Others
(Matsumoto, Cai, Satoh, Ohta & Watanabe, 1891) have also found that isolation
induced aggressive behavior in mice (g.g,, biting attacks). Further, social isolation
has been demonstrated to produce profound and lasting psychological effects in
primates. Washbum and Rumbaugh {1991) note that over 400 published
investigations of the effects of social isolation on primates show such deleterious
effects as self-mutilation and disturbances in perception and iearning. They found
than in adult rhesus monkeys even brief periods of social isolation produce
compromised cognitive processing. McKinney, Suomi and Harlow (1971) produced
symptoms of depression in rhesus monkeys by confining them for 30 days. They
concluded that solitary "confinement produced greater destructive behavioral effects
in less time and with fewer individual diflerences among subjects than did total
social isolation, previously [demonstrated to be] the most powerful technique for
producing psychopathological behavior among monkey subjects” (p. 1317).
Induced depression through confinement has been reported in both young and
mature monkeys (Harlow & Suomi, 1974). Finally, isolation-produced fear in dogs

has been clearly demonstrated (Thompson & Meizack, 1956).

APPENDIXB

THE NINETEENTH CENTURY GERMAN EXPERIENCE
WITH SOLITARY. CONFINEMENT. .. .

Between 1854 and 1909, thirty-seven articles appeared in the German
medical literature on the subject of psychotic disturbances among prisoners,
summarizing years of work and many hundreds of cases. A major review of this
literature was published in 1912 (Nitsche, 1912) Solitary confinement was the
single most important facior identified in the etiology of these psychotic ilinesses.

lndeed; the first report on the subject of prison psychoses was that of -
Delbruck (1854), Chief Physician at the Prison at Halle, in which "the frequency of
mental disturbances was at last so great that it attracted the attention of the
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authorities." (Nitsche, p.1). Delbruck's report concluded that:
Prolonged absolute isolation has a very injurious effect on the body
and mind and that it seems to predispose to hallucinations . . . . He advised
the immediate termination of solitary confinement. (Nitsche, p. 2).

In 1863, Gutsch reported on 84 cases of "The Psychosis of Solitary
Confinement" and described vivid hallucinations and persecutory delusions,
apprehensiveness, psychomotor excitation, sudden onset of the syndrome, and
rapid recovery upon termination of solitary confinement. Many of these individuals
developed "suicidal and maniacal outbursts.” {Nitsche, p. 8)

in 1871, in a report on 15 cases of acute reactive psychoses, some of which
apparently occurred within hours of incarceration in solitary, Reich described, in
addition to hallucinosis and persecutory delusions, severe anxiety leading to "motor
excitement . . .. The patient becomes noisy, screams, runs aimlessly about, destroys
and ruins everything that comes in his way.” He also described an acute
confusional state accompanying these symptoms, sudden cessation of symptoms,
recovery, and subsequent amnesia for the events of the psychosis:

"The gaze Is staring, vacant, indefinite. . . consciousness

becomes more and more clouded . . . and later there is amnesia for

all events during this time . . . He frequently awakens as from a

dream . ..." (Nitsche, pp. 32-33)

in a statistical summary, Knecht reported in 1881 on the diagnostic
assessment of 186 inmates at the *insane department” of the prison at Waldheim,
and concluded that over half the total were reactive manifestations to solitary
confinement. The majority of these inmates fell insane within two years of
confinement in solitary. (Nitsche, p. 17)

In 1884, Sommer reported on 111 cases describing an acite, reactive,
hallucinatory, anxious, confusional state associated with solitary confinement,
emphasizing the "excited outbursts" and "vicious assauits” of these patients. His
patients’ iliness began with difficulty in concentration, and hyperresponsivity to
minor "inexplicable" external stimuli. These "elementary disturbances of the
sensorium (i.e., the five senses)” were seen as leading to "elementary

" hallucinations” which became more numerous, eventually inciuding auditory, visual
and olfactory hallucinations, and eventually becoming incorporated with fearful
persecutory deiuslons. (Nitsche, pp. 12-16)

In 1889, Kirn described 129 cases of psychosis among the inmates at the
county jail at Freiburg, concluding that in 50 of those cases, "solitary confinement
can be definitely considered as the etiological factor, (and these) show a certain
characteristic stamp” (Nitsche, p. 21) including persecutory delusions and
haliucinations in multiple spheres (auditory, visual olfactory, tactile). He also noted
that these symptoms often precipitated at night: -

The patient is suddenly surprised at night by hallucinatory

experiences which bring on an anxious excitement. These

manifestations become constant from now on, in many cases
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occurring only at night, in others also in the daytime. Attentive
patients not infrequently hear at first a humming and buzzing in their
ears, unpleasant noises and inarticulate sounds which they cannot
understand until finally they hear well differentiated sounds and
distinct words and sentences . . . . The visual hallucinations are very
vivid. (Nitsche, p. 24)

In 1888, Moefi contributed a description of Vorbereiden - "the symptom of
approximate answers™. Ten years later Ganser contributed to the literature the
elucidation of a syndrome which included Moeli's symptom. (Ganser, 1898) As
Arieti points out, Ganser's Syndrome became well-known - indeed, almost a
codification of the whole body of literature on the prison psychoses. Ganser
provided a comprehensive and weli-elucidated synthesis of symptoms, most of
which had been previously described elsewhere. The syndrome he described
included, (in addition to Vorbereiden), vivid visual and auditory hallucinations, a
distinct clouding of consciousness, sudden cessation of symptoms, "as from a
dream” and "a more or less complete amnesia for the events during the period of
clouded consciousness.” Ganser's most original description was of "hysterical
stigmata” within the syndrome, including conversion symptoms -- especially, total
analgesia. (Arieti, 1974, Vol. Il, pp. 710-712)

Some of the German authors failed to note whether the inmates they were
describing were housed in solitary confinement and, unfortunately, Ganser was one
of these, stating only that his were "prisoners awaiting trial." However, Langard, in
1801, also reporting on observations of accused prisoners awaiting trial, described
an acute violent hallucinatory confusion with persecutory delusions, and specifically
stated that this syndrome occurred exclusively among those who awaited trial in
solitary confinement. (Nitsche, p. 32)

Also in 1901, Raecke similarly reported on prisoners awaiting trial and
described the full syndrome of Ganser, including Vorbereiden:; he specifically
condemned solitary confinement as responsible for the syndrome (Nitsche, p. 34).
He described his cases as beginning with apathy, progressing to "inability to
concentrate, a feeling of incapacity to think," and even catatonic features, including
negativism, stupor, and mutism. (Nitsche, pp. 33-35)

In another report written the same year, Skliar reported on 60 case histories
of which he identified 21 as acute prison psychoses caused by solitary confinement.
While Vorbereiden was not noted, most of the other symptoms described by Ganser
and Raecke were noted, including: massive anxiety, fearful auditory and visual
hallucinations -- in severe cases, hallucinations of smell, taste, and "general
sensation” as well - persecutory delusions, senseless agitation and violence,
confusion and disorientation. The psychosis developed rapidty -- at times within

! Vorherejden is a rather remarkable symptom of deranged and confused thought processes in which the
individual's response 10 a question suggests that he grasped the gist of the question, and his answer is clearly
relevant to the question, and is related to the obvious correct answer , yet still oddly manages to be incorrect.
An example would be: Q: "How many colors are there in the flag of the United States?™ A: "Four.” Q: "What
are they?" A: "Yeliow."
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hours of ihcarceration in soliféry confinement. Catatonic symptomatology was also
noted (Nitsche, pp. 35-36).

. The German literature reported only on prisoners who sutfered gross
psychotic symptomatology, scme of whom were observed in hospitals or "insane
departments” of prisons; thus, these reports generally described only syndromal
expressions that rose to the leve! of overt psychosis. The German reports do, -
however, powerfully demonstrate the existence of a particular, clinically
distinguishable psychiatric syndrome associated with solitary confinement.These
multiple reports described a syndrome which included:

1. Massive free-floating anxiety
2. "Disturbances of the Sensorium”, including --
a Hyperresponsivity to external stimuli
b. Vivid hallucinations in multiple spheres (including
auditory, visual, olfactory, gustatory and tactile
rmodalities); in some repoits, these began as simple
*elementary” hallucinations and progressed to complex,
formed haliucinations.
3. Persecutory delusions, often incorporating coexistent complex
hallucinations. .
4. Acute confusiona! states. In some reports, these were seen as
beginning with simple inattention and difficulty in
concentration. In others, the onset was described as sudden.
The confusional state and disorientation was in several reports
described as resembling a dissociative, dream-jike state, at
times involving features of a catatonic stupor, including
negativism and mutism, and upon recovery leaving a residual
amnesia for the events of the confusional state. Ganser and
others observed hysterical conversion symptoms during this
confusional state.

. 5. Vorbereiden: An infrequent finding, mostly described in
‘ conjunction with a confusional, haliucinatory state.
6. Motor excitement, often associated with sudden, violent
destructive outbursts.

7. Characteristic course of the iliness:

a. Onset was described by some authors as sudden, by
others as heralded by a progression beginning with
sensory disturbances and/or inattention and difficulty in
concentration.

b. In many cases, rapid subsidence of acute symptoms
upon termination of solitary continement.

The German reports were generally based upon prisoners who had been
hospitalized because of their psychotic iliness; in contrast, the population reported
upon in the Walpole study was not preselected by overt psychiatric status; despite
this, all of the major symptoms reported by the German clinicians were observed in
the Walpole population, except for Vorbereiden and hysterical conversion
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symptoms In addition, less severe forms of the isolation syndrome were observed
in the Walpole population, including:
Perceptual distortions and loss of perceptual constancy, in some cases
| without hallucinations.
. Ideas of reference and paranoid ideation short of overt deiusions.
. Emergence of primitive aggressive fantasies which remained ego-dystonic
and with realty-testing preserved.
. Disturbances of memory and attention short of overt dis-orientation and
confusional state,
. Derealization experiences without massive dissociative regression.

Since Ganser's report has become the twentieth century's clearest memory
of a much vaster body of literature, it is also of interest to review the literature
describing observations of Ganser's Syndrome in non-prison populations. Several
of these reports have been studies of patients in psychiatric hospitals suffering from
this syndrome. Since these patients were hospitalized, it was possible to obtain
more extensive evaluation and testing of their status. Several reports (Ingraham &
Moriarity, 1967, May, Voegele & Padino, 1960; Tyndel, 1956; Weiner & Braiman,
1955) described a majority of the patients studied as suffering long standing
hysterical conversion symptoms. Impulsivity, childhood truancy, and antisocial -
behavior were also commonly described. These findings suggest also that
antisocial behavior pattemns and psychopathic personality disorder may bear a close
relationship to primitive hysterical personality disorder, a relationship which has
been described by other authors as well (¢,9., Woodruff, Goodwin & Gaze 1974).

APPENDIX C

EXPERIMENTAL RESEARCH ON THE PSYCHIATRIC CONSEQUENCE
OF PROFOUND SENSORY DEPRIVATION: FACTORS INFLUENCING
‘ VULNERABILITY TO PSYCHIATRIC HARM
As noted in the body of this declaration, laboratory research has

demonstrated that experimentally-induced sensory deprivation has major
psychological effects, and cah precipitate severe psychiatric iliness (see g.g.
Brownfield, 1965; Solomon 1961). This research generally involves short petiods of
relatively marked perceptual deprivation generally of a few hours in duration. Much
of the research in this area attempted to delineate factors, in addition to the duration
and intensity of sensory restriction, which might account for these diftering
outcomes; the factors which have been elucidated include two which are especially
relevant to this discussion, and may help to explain the particular malignancy of
sensory deprivation in solitary confinement:

The Influence of Expectation -

Ome and Scheibe (1964) suggested that a subject's reaction to participation
in a sensory deprivation experiment couid be profoundly manipulated by external
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cues 1mposed by the experimenter:

[These] dramatic effects could be a function of the demand

characteristics of the experimental situation . There is

evidence that preparing a subject for probable hallucinations

significantly affects the frequency of hallucinations. Such devices

as "panic buttons” in experiments . . . are in a sense eloquent

instructions. The use of such a device increases the subject's

expectation that something intolerable may occur, and with it, the

likelihood of a bad experience. (p. 4)
In their own experiment, Ome and Scheibe exposed two groups of subjects to
identical conditions of sensory deprivation. The experimental group's introduction to
the experiment included the presence of a medical "Emergency Tray,” and
instructions about a "Panic Button.” As predicted, the experimental group became
significantly more symptomatic in measures of cognitive impairment and
restlessness, and also more symptomatic in every other measure -- including
perceptual aberrations, anxiety, and spatial disorientation.

in a related manner, prisoners in solitary confinement generally view such
confinement as threatening and punitive, and often as a deliberate attempt to make
them "crack up" or "break my spirit." In light of this , it is not surprising that the only
recent report suggesting no major ill effect of solitary confinement (Walters, 1963)
utilized prisoners who volunteered to spend 4 days in solitary confinement.

Indivi iferancas i

Several authors have directed attention to the fact that within a given
experimental format, massive differences in response can be observed among
individual subjects. Often subjects who tolerated the experimental situation well
reported pleasant, or at least non-threatening, visual imagery, fantasy, and
hallucinatory experiences:

His mind may begin to wander, engage in daydreams slip off into

hypnagogic reveries with their attendant vivid pictorial images .

he may be quietly having sexual and other pleasurable thoughts.

(Wright & Abbey, 1965, p. 6)

On the other hand:

Another subject in the same situation may deal with it in quite

another manner. He mav,soon combjain.ofall manner of thinas;,.

the bed is causing him a backache, his mind is a blank, . .

intense boredom, tenseness, depressive feelings or of having

unpieasant thoughts or picture-like images that disturb him.

(Goldberger, 1966, p. 777)

In response to these concerns about the incidence of psychopathological
reactions to sensory deprivation, an important thrust of the experimentation in this
area has been, by prescreening, to select as subjects only those persons
demonstrating, by some measure, psychological strength and capacity to tolerate
regression. The theoretical premise of such work has been, as Goldberger (1966)
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states:
In the sensory deprivation experiments, it is the ego’s autonomy
from the drives that is predominately invoived . .. Differences in
drive-discharge thresholds, phantasy, and daydream capacity,
capacity for what Kris has termed "regression in the service of the
ego” are other theoretically relevant structural dimensions
accounting for ditferences in isolation behavior. {p. 778)

These ideas have been subjected to experimental verification, which has
corroborated that same individuals tolerate such isolation better than others. For
example, Wright and Abbey (1965) using the Rohrshach Test for prescreening,
concluded that:

[The Rohrshach] manifestations of an individual's defense and

control mechanisms . . . appears to be a reliable measure for

predicting whether or not an individual will be effective in controlling

the drive-dominated responses that might emerge during his period

of reduced sensory stimulation. (Wright & Abbey, 1965, p. 37) :

Anecdotal reports in a similar vein appear from time to time in the literature.
Freedman and Greenblatt (1960) mention one subject who became panicky during
sensory deprivation and stated he had been diagnosed "borderiine psychotic”

(p. 1489). Curtis reports on a psychotic paranoid reaction in one subject who
suffered delusions for several days afterwards, and severe anxiety and depression
lasting several weeks; personality test prescreening had suggested "poor
adjustment, hostility, lack of insight, and insecurity in interpersonal relationships”
(Curtis & Zuckerman, 1968, p. 256). '

Grunebaum, Freeman, and Greenblatt (1960), prescreened 43 subjects and
identified 7 as suffering "personality deviations." Two of these subjects, who were
diagnosed as borderiine, developed frightening, aggressive fantasies, paranoia,
and difficulty in reality testing; one of them prematurely terminated the experiment.
Two others were diagnosed as psychopathic; both forced the premature termination
of the experiment by disruptive behavior.

Azima and Kramer (1956), using interview techniques and formal
psychological test data, studied the effects of 2 to 6 days of sensory deprivation on
. hospitalized psychiatric patients. Among the previously non-psychotic patients they
studied, two developed overt paranoid psychoses during the experiment, ultimately
necessitating electroshock treatment. These particular individuals appeared to have
been unable to tolerate the emergence of aggressive fantasies and images during
the sensory deprivation experience.

f i n j Personality Disorder:
individuals with psychopathic personality disorder are
probably among the least tolerant of sensory deprivation. Quay
(1965) actually described the essential core of psychopathic
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pathology as a pathological inability to tolerate restricted

environmental stimulation:
The psychopath is almost universally characterized as
pathologically stimuius seeking and highly impuisive.... He s
unable to toterate routine and boredom . .. . (His) outbursts
frequently appear to be motivated by little more than a need for thriil
and excitement . .. . It is the impulsivity and lack of even minimal
tolerance for sameness which appear to be the primary and
distinctive features of the disorder. (p. 180)

He goes on o argue that psychopathic individuals may chronically exist in a state of

relative stimulus deprivation:
Highly impulsive psychopathic behavior [may be seenj in terms of
stimulation seeking pathology. Decreased reactivity and/or rapid
adaptation [to environmental stimuli] . . . produce in these persons
an affective state . . . close {0 that produced by sensory
deprivation in the normal individual. i

He argues that behavioral impulsivity in such individuals may be an effort at
coping with this condition of relative sensory deprivation which they experience:

It may be possible to view much of the impulslvity of the psychopath,

his need to create excitement and adventure, his thrill seeking

behavior, and his inability to tolerate routine and boredom as a

manifestation of an inordinate need for an increased or changing

pattern of stimulation.” (p. 181)

In a later study, directly comparing psychopathic inmates with non- _
psychopathic controls, Emmons & Webb (1974) corroborated these findings; the
psychopathic inmates scored significantly higher on measures of boredom
susceptibility and of impulsivity. The authors concluded that psychopaths are
pathologically stimulation seeking and incapable of tolerating isolation conditions.

In a large scale study of criminal offenders suffering from mental iliness,

Cota & Hodgins {1990) noted that the prevalence rate of severe mental illness is
higher among incarcerated offenders than among the general population; and that,
compared with non-mentally il inmates, the mentally ill inmates were more likely to
be housed in solitary. (p. 271) Moreover many of these mentally ill inmates
suffered from a combination of psychiatric disorders predisposing them to both

- psychotic breakdown and to extreme impuisivity (often including substance abuse).
{p. 272). Such individuals tended to be highly impulsive, lacking in intemal
controls, and tended to engage in self-abusive and sel-destructive behavior in the
prison setting, and especially so when housed in solitary.

Many of the inmates placed in solitary confinement are thus likely to be
among the least capable of tolerating the experience, and among the most likely to
suffer behavioral deterioration as a consequence of such confinement.

-
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APPENDIX D

REPORTS OF THE LONG-TERM EFFECTS OF SOLITARY
CONFINEMENT
IN FORMER POLITICAL PRISONERS AND IN PRISONERS OF WAR:
SOLITARY CONFINEMENT AS A MEANS OF "BRAIN WASHING"
AND "INDOCTRINATING"

Although concerns about the psychiatric effects of solitary confinement
among prisoners of war were raised in the medical literature at least as early as post
World War i}, this issue reached massive public exposure only after the fearful news
of "brainwashing” among American prisoners of war in Korea. As is well known, the
1850's were an era of tremendous fear of Communism and of the attempts by
Communist States {o "indoctrinate” people into their ideology. As noted in the body
of this declaration, in the 1950's the U.S. Department of Defense and Central
intelligence Agency sponsored a great deal of research on these issues; Hinkle and
Wolff (1956) published results of extensive research done by them forthe
Department of Defense. The paper documented interrogation techniques of the
Soviet KGB in regard to the incarceration of political prisoners, and the Chinese
communists’ imprisonment of American prisoners of war in Korea.

The report indicated that the KGB operated detention prisons, many of which
were "modem . . . well built and spotlessly clean . . . (with) attached medical
facilities and rooms for the care of sick detainees. An exercise yard is a standard
facility. Incarceration in these prisons is almost universally in solitary confinement in
a cell approximately 10' x €' in size. An almost invariable feature of the
management of any important suspect under detention is a period of {otal isolation
in a detention cell." (p. 126)

This isolation was seen as a central feature of the imprisonment. "The
effects upon prisoners of the regimen in the isolation cell are striking . . . A major
aspect of this prison experience is isolation . . . (In the cells) his internal as well as
external life is disrupted (and) . . . he develops a predictable group of symptoms,
which might almost be called 'disease syndrome.” This syndrome develops over
time. '

He becomes increasingly anxicus and restless and his sleep is

disturbed . . . The period of anxiety, hyperactivity, and apparent

adjustment to the isolation routine usually continues from 1 to 3

weeks . . . The prisoner becomes increasingly dejected and

dependent. He gradually gives up all spontaneous activity within

his cell and ceases to care about personal appearance and actions.

Finally, he sits and stares with a vacant expression, perhaps

endlessly twisting a button on his coat. He allows himself to

become dirty and disheveled . . . He goes through the motions of

his prison routine automatically, as it he were in a daze. ..

Ultimately, he seems to lose many of the restraints of ordinary

behavior. He may soil himself; he weeps; he mutters . .". It usually

takes from 4 to 6 weeks to produce this phenomenon in a newly
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imprisoned man . . . His sleep is disturbed by nightmares.
Ultimately he may reach a state ot depression in which he ceases to
care about his personal appearance and behavior and pays very
little attention to his surroundings. In this state the prisoner may
have illusory experiences. A distant sound in the corridor sounds
like someone calling his name. The rattle of a footstep may be
interpreted as a key in the lock opening the cell. Some prisoners
may become delirious and have visual hallucinations.

Not all men who first experience total isolation react in precisely this
manner. In some, the symptoms are less conspicuous. In others,
dejection and other despondence earlier, or later. Still others, and
especially those with preexisting personality disturbances, may
become frankly psychotic. (p. 129)

The authors note that the procedures in the Chinese detention camps are
somewhat more complex. Prisoners there underwent an initial period of isolation
similar to that found in the Soviet prisons. (p. 1563) In the second phase, however
they were housed in extremely tight quarters within "group cells” comprising
approximately eight prisoners. Under the tensions and hostilities created in this -
environment, brutality of prisoners against other prisoners was almost inevitable and
was, according to the authors, apparently an intended resuit of this "group cell*
confinement. {p. 159)

There are many long-term studies of American prisoners of war;
unfortunately, the factor of solitary confinement has not generally been separated
out in these studies. However, one relatively recent study of Korean POWSs describe
long-term effects including interpersonal withdrawal and suspiciousness, confusion,
chronic depression and apathy towards environmental stimuii. iritability,
restlessness, cognitive impairment and psychosomatic ailments were extremely
common in the group, most of whom had suffered periods of incarceration in solitary
confinement at the hands of the Chinese. This report also included a case report of
one individual exposed to harsh conditions of solitary confinement for more than 16
months; 30 years after release, he continued suffering sleep disturbances,
nightmares, fearfulness, interpersonal suspicion and withdrawal, severe anxiety and
severe depression. These former prisoners also had psychosomatic ailments
including gastrointestinal disturbances, chronic headaches and obsessive
ruminations. They tended to become confused and thus cognitively impaired and
were emotionally voiatile and explosive.

In a more recent study, Sutker et al. (1991) studied former prisoners of war
in the Korean conflict, approximately 40 years after their release from confinement.
Solitary confinement was cited as one of the severe stressors in this group. These
former prisoners demonstrated persistent anxiety, psychosomatic ailments,
suspiciousness, confusion, and depression. They tended to be estranged and
detached from social interaction, suffered from obsessional ruminations, and tended
to become confused and cognitively impaired, suffering memory and concentration
difficulties which affected their cognitive performance on formal testing.
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(npatient Psychlatry Commitiee (1881-1584)

Private Practica Committes (1892-1805)

Chair, Presidents Task Force on Managed Care (1993-1994)
Steering Committee, Managad Care Retreat (1993-1994)

Member, American Paychisiic Association
Resident in Psychiatry, Beth Israsl Hoapita!l, Boston, MA

Courtesy Staf!, Beth 1srael Hoapital, Boston, MA
Assistant in Peychiatry (1977-1991)

-Associate in Peychiatry (1991-prasant)
Active Staft, Boston Regional Medical Center, Stoneham, MA

COMMITTEE MEMBERSHIPS

Crodentla!a Committee (1986-1090)

Cheir, Bylaws Committee (1087-1680)

Medical Staff Exacutive Committee (1989—1 802)
Chief of Staft (1980-1982)

Board of Trustees (1660-1892)



1992 - Active/Courtesy Staff, Melrose-Wakefield Hospital, Melrose, MA
1993 - Psychlatric Network of Massachusetis

SOMMITTEE MEMBERSHIPS

Steering Committes (1603-1994)
Chalrman, Board of Directors (1894-1995)



TEACHIN

1867

P

Teaching Fellow, Harverd Graduate School of Educstion,
Cambrigge, MA

18687-1688 Teaching Fellow, Department of Sociclogy, Brandels University,

18973

Waltham, MA

Clinical Fellow in Peychiatry, New York University Medical Center,
New York, NY

1974-1977 Clinical Feliow in Psychiatry, Harvard Medicg! School, Boston, MA

1975-1978 Consultant and Lecturer, Human Resources Institute,

1977 -

1978

1887

1087

1988

1880

1982 -

1883

19883

1994

Brookline, MA

Clinical Instructor, Department of Psychiatry, Harvard Medical
School, 8oston, MA

Assistant Clinical Professor, Depariment of Psychistry, Tufts
Univarsity Madical Center, Boston, MA .

Feculty, Third intemational Confarence on Restricted
Environmantal Stimulation, New York, NY: “Effect of Rest in
Solitary Confinement and Psychiatric Seclusion”

Guest Lecturer, Suffolk University Schoo! of Law, Boston, MA:
"Commitability and the Right o Refuse Treatment”

‘Faculty, 32 institute on Hospital and Commmlty Psychiatry,
« Boston, MA

Massachusatts Bar Association Symposium, Boston, MA:
*Drugs and Alcohol on Campus”®

Faculty, American Academy of Psychlatry and Law, Boston, MA:
“Effects of Chilghood Sexual Abuse”

Facuity, Massachusetts Department of Corrections Streas Unit,
Statewide Seminar, MA: "Stress Awaraness for Managers® -

Massachusetts Continuing Legal Education Seminar, Boston, MA:
“Psychiatric Effects of Physical and Sexual Assault”

Massachuseits Academy of Trial Attorneya Seminar, Boston, MA:
“Psychiatric Evaluation of Victims of Violent Crime”



TEACHING APPOINTMENTS PRESENTATIONS (continuad)

1884 Beth israel Hospital/Harvard Medicat School, Boston, MA:
“Psychistric Consequences of Solitary Confinement; "Effects
-of Sensory Deprivation and Social {solation in a Vulnerable
Population®

1994 Massachusetts Medical Society, Committee on Managed Care,
Waltham, MA: “Ethics of Managed Care"

1894 Prison Psychiatric Group, Albany, NY: “Criminality and Mantal
fliness, Revisited: Disorders of Volition”. (Lacture sponsored
by Pfizer Pharmaceuticals)

1965 Suffolk University Advanced Legal Studies, Boaton, MA: *Sexual
Abuse: Memaory, Truth and Proof”

1895 Massachusetts Association of Trial Attorneys Seminar, Boston, MA:
*Premises Liabliity/Negligent Security: Psychiatric Testimony and
the Roie of the Peychiatric Expert”

1996 New England Saciety for the Study of Dissociation,
McLean Hoapital, Baimont, MA: "Impact of Forensic issues
on Treating Victims of Violenca®

18886 Harvard Medical School, Children's Hospital Family Viclence
Semingr, Boeton, MA: “Trauma and Momory”

1988 Trauma and Memory. An Intemational Resaarch Conferance,
Dyrham, NH: “Factors Dishngulahlng True and Faiss Memaory
Ot Chlldhood Sexual Abuse

1996 Traume and Memory: An International Research Conference,
Durham, NH: “Memory of Sexual Abusa by a Parish Priast”

1997 Correctional Association of New York, NY: "Psychiatric Effects
of Solitary Confinement on Prigsoners”

1988 Massachusstts Board of Registration In Medicine and
Northsastern University Conference, Substance Abuse and
The Licensed Professional, Boston, MA: “Addictions and
Compulsions: Disorders of Valition”



MEDIA, PUBLIC AFFAIRS PRESENTATIONS

1988

1980

1860

1851

1992

1962

1883

1863

1662

1803

1993

1694

1994

1998

NBC-TV, Todey Show *Small Group Confinement of Femaie
Political Prisoners at the Federal Penitentiary in Lexington, Y™

NPR-TV, News Interview Program: “Paychiatric Effects of
Small Group Confinement’

PBS-TV, Point of View *Through the Wire", Documentary
regarding women confined for politically motivated crimes

WBZ-TV, Boston, MA: Channel 4 Nightly News “Statute of
Lirnitations on Cases.of Childhood Sexual Abuae”

Boston Globs, New York Times, etc.: *Effects of Chiidhood
Sexual Abuse by a Catholic Priest”

Boston Globe, New York Times, San Francigco Chronicle,
Los Angeles Times, atc.: “Paychiatric Effacts of Solitary
Confinement”

New England Cable News, Newton, MA: Commentsitor regarding
insanity defense in Kenneth Sequin trial

Massachusetts House of Representativas, Judiciary Committee
testimony. Proposed change in Statute of Limitations in cases
of childhood saxual abuse

CBS-TV, 80 Minytes "Pelican Bay — Psychiatric Effects of Solitary
Confinement in Californig's High-Tech Maximum Security Prison”

‘New England Cabie News, Nawton, MA: Naws Night “Faise

Memory and Recaversd Memory of Chikdhood Sexual Abuge”

WCVB-TV, Baston, MA: Chronicle "Sentsncing of Father Porter ~
The Effect on the Victims®

WHDH-TV, Beston, MA: Bosfon Common "False Memory
Syndrome”

FOX-TV, Boston, MA: Af Jssue “Psychiatric Effects of Sciitary
Confinement”

New England Cable News, Newton, MA: News Night "The
ineanity Defense”



MEDIA, PUBLIC AFFAIRS PRESENTATIONS (continued)

1968

1088

1989

ABC-TV, Nightling with Ted Koppel, Pnmetims Live “Crime and
Punishment”

WB2-TV, Boston, MA: Channel 4 Nightly News "Perpetrators
of Sexual Abuse: Dangers to the Community”

ABC-TV, 2020 *Effects of Solitary Confinement”



MAJOR INTERESTS IN FORENSIC PSYCHIATRY

1. Peychiatric Effects of Solitary Confinement

Psychiatric expert in large number of cases including several large class action
and other multiple plaintiff lawsuits in Federal and State Courts in Califomia,
Massachuaetts, New York State and in Washington, D.C. Declsions in some of
those cases, and my published findings, have been cited In Federal Appeilats
déecisions, and have also generated significant national media interest.

Psychiatric expert in & number or cases in Federal and Massachusetts state
courts, Testimony has been cited by the Fedsral Appeals Court in Cole v Snow.
Psychiatric axpert in casas of rape, sexual and physical asseult.

L. Addictive Disordars

Testimony in 8 number of criminat and civil cases. My testimony in a highly
publicized case, {11 g Cockrum, helped to aatabiish that an individual who was
otherwise highly competent, was still - by virtue of the effects of addictive ilinesa
~ Incompetent to act in his own behalf in appealing his murder conviction.

4, _Chiidhood Sexus! Abuse

Substantial experience in ovaluating the effecta of childhood saxual abuse, end
the processing over time of memories of that abuse. Among other axperiences, |
have been a.psychiatric @xpert in a number of high prefila cases involving sexual
abuse by clergy, including the case of Father James Porter — a priest accused of
sexually abusing more than one hundred chiidren.

£._Civii Rights Iasues

Expert in & number of cases regarding racial and sexual harassment in
empioyment and housing situations, including cases brought by Chvil Rights
Division of the United States Department of Justice, and by Greater Boston Legal

10



RESEARCH INTERESTS & PUBLICATIONS IN PSYGHIATRY & LAW

“Pgychopathoiogical Effects of Solitary Confinemant”, Am J Pgychiatry 140:11,
1983,

*Effects of Sensory Deprivation in Peychiatric Seclusion and Solitary
Confinement”, inti )] Law & Paychiatry 8:49, 1086,

“Commitability, Competence and the Right to Refuse Treatment”, Unpublished
manuscript.

Psychiatric Consequences of Strip Search Procedures, — In process.
“Psychiatric and Addictive Problems in Survivors of Childhood Sexual Abuse
Perpetrated by Father Porter.” Principal investigator, Beth israel Hospital,
Department of Psychiatry, Boston, MA.

“Recovery of Memory of Childhood Sexual Abuse and Creation of False
Memcrias; Can Thess Procosses ba Distinguished?®, in process.

11



Stuart Grassian, M.D.
401 Beacon Street
Chestnut HIi, MA 02487
B17-244-2015
fmor: 8172442 TR2

List of cases over past five years in which Stuart Grassian, M.D. has testified in
deposition or at trial.

Adams v Town of Wareham, US District Court, MA, #84-11448-DPW.
Argueta v META, Suffotk Superior Court, MA, 1994.

Brown v Crogiti, Middissex Superior Court, MA, #94-3965.
Callfornia v Scully, Superior Court, Sonoms County, Santa Rosa, CA, 3/97.
Clulia v Rigney, Federal Court, Boston, MA, 1898,

Charles v Durkan, US District Court, Rome, GA, #4:34-CV-01170HLM.

{n re Cockrum, Federal District Court, Eastern District, Texas 6:83-CV-230,
1904,

Commonwealth v Bloom, Norfolk 8.S. Superier Court, Crim No. 102871. (trial)
Commonweaith v Early, Middiesex Suparior Court, MA, 1994,
ﬁ”%mmmng US District Court, MA, #98-12207-REK,

Sox v HCHP, MA, #95-020-11303, 1998,

Damaerritt. Nina, Dept. of Industrial Accidents, 3/66.
Reos.ata) v Dvngwatch, inc., st 2l Suffolk Superior Court, CA, #93-0816.
Dos v Pittafield Courtoey Bus Co & Zarvi, Berkshire Superior Court, MA,

#93-0361.
Rwver v DuBols et al, Suffolk Superior Court, #SUPCE5-08182.

Enga et al v Coombe st 3l Feders) District Court, Westem District, NY,
CIV #80-385-.8, 1987,



Eres, Noejle, Superior County, San Francisco, CA, 3/97.

Gagner, '
Hameed v Coughlin, Federal District Court, Albany, NY, 1994,

Kelly vy Marcantonio, Federal District Court, Providence, R, 12/88.
King v Holiday Inn. Suffolk Superior Court, MA, 1984,
Kirby v Khalayl, Middiesex Superior Court, MA, MICV92-05290, 1998,
Lescock v DuBols, CIV 63-12236-2.

Le8 v Coughlin. 93 CIV 8417 (SS), 8/96.
Madvid v Gomeg, Federal District Court, Northern District, CA, #C-80-3094TEH,
1996.

McClary v Coughlin, US District Court, Western District, NY, S0CV501A, 10/97.
(trial)

McNemary Commonweglth of Mass. gt al, Suffok S.S. Superior Court, MA

C.A93-7103G, 11/97. (trial)
Pagole v Heath & Spenser, Greene County Supetior Court, NY, 5/97.
Paopie v Ng. Orange County Superior Court, #842F0185.
Perri v Coyghlin, US District Court, Western District, NY, 1998.
amw Federai District Count, Providencs, R), 12/98.

Staxiak v Petrolane Gas Servicy, Commonwealth of Mass., DIA #4637382,
1854,

Jorres ¥ PyBols. Suffolk Superior Court, MA, CIV #84-0270-E.
US y Peer, US District Court, Rutland, VT, 5.54-CV-316.

Yalentin v Murbhy, Federat District Court, CT, 1998,
Zimmerman v Direct USDC, D. Mass., 97-CV-12610GAD.
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- . Larry This was at the Preliminary Hearing was that the same time?

Perry That was after.. That was 2fter the Preliminary Hearing.

Larry I've never had such 3 hard time keeping up with dates.

Jim They're all running together.

Perry The day of the Preliminary Hearing he just more or less jusc..

he..I believe that was the day he was talking about if he ‘¢ould
set a date and way of execution.
Larry Yea. He uas.wanting to see the District Attorney. He was
. wanting to see Dee that day. He kept trying to tell Joe and I
it's alright,‘he just wanted to talk to Dee and get thie thing
over with. He was ‘just tired of beiny in jail for one ‘thing.
Perry  I'm sure, he is. I mean you take a man that's used to be;ng out
in the woods and how he lived out in the woods. .. how he lived
- ' ) out in the woods, what, three'or four weeks? Lived out in the
"uoons up there, You take a man that's used to being outside
and was going and;gominq as he pleased. I Ennw if they put me
back thére I'd go nuts. L - -
Jim Let's see. _He's-told you essentially two different .stories..

One about the road up here and two friends of his took them out

in the woods and he uent up to the rest station?

Perry _ Some mercenary frrends. He’ dldn t say two and he drdn t say
- 'five. . ‘ .
, Jim oh," he sazd mercenary friends. SR ' ] ‘}
ferry ' Mercenary friends. - -
&im . And then the other story was that down at Boxl;ng SPangs and

when they got_out of tne truck, his friends shot, he wasn't the’

triggér man, end that they were hired to kill them. Did he say

why they were hired to kill them? R

Perry (;nhudibie) o o _— S
Jim - GD _ - . A o
Larry He hadn't ever given you the name of anybody else that you know'-
of that helped him do any of this? : . oL -':Eiéﬁ??'
Perry I even asked him about Blackwell. I asked him if dimny.alefkyg}A

was in on this. And he looked at me and smiled and‘nain,'fHQS

wished he was".
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