


expires on June 1, 2018. On October 26, 2017, one of the State's drug-suppliers, 3 

emailed the Tennessee Department of Correction, and stated, "I will have my 

pharmacist write up a protocol." Attachment 3. On November 28, 2017, one of the 

drug suppliers sent another email that contained, "revisions to the protocol." 

Attachment 4. 

On January 8, 2018, the State promulgated a new lethal injection protocol 

that retained the one-drug, pentobarbital protocol and added a midazolam-based, 

three-drug lethal injection protocol: Tennessee's Midazolam Option.4 Apparently, 

this is the protocol drafted for the State of Tennessee by the for-profit supplier of 

drugs that are to be used in the proposed executions. 

On January 11, 2018, the State moved this Honorable Court to resume 

executions. Five-days after requesting such executions, on January 16, 2018, and in 

response to a public records request, the State disclosed their amendment of the 

2015 lethal injection protocol and the adoption of the Midazolam Option.5 No 

formal announcement was made alerting the public to the new protocol. However, 

in the February 15, 2018 Motion to Set Execution Dates, the State, for the first 

time, announced its intention to execute inmates using the Midazolam Option, and 

not via the single-drug pentobarbital protocol. 

3 It is not known whether this is the same supplier who had warned Tennessee that midazolam 
would not work, or a different drug seller. 
• That is, the State bought the midazolam first, and created a mechanism to use it, second. With 
both actions being preceded by a warning from their supplier that midazolam was not effective. 
' This disclosure came in response to a public records request submitted by counsel for 
Abdur'Rahman, Johnson, Wright, and Zagorski. This request had been pending since November 6, 
2017. 
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The State purchased midazolam in October of 2017 that would only be 

effective until June 1, 2018. This purchase was made while executions were on hold 

awaiting the United States Supreme Court's resolution of Abdur'Rahman, et al. v. 

Parker, et al., Case No. 17·6068. The State knew that they would have very little 

time between a possibly favorable Supreme Court ruling, and the expiration of their 

midazolam. The State was aware that (1) applications for executive clemency will 

not be entertained until after execution dates are set, (2) this Court's practice has 

been to permit at least three months for the Governor to consider such applications, 

(3) this Court has traditionally scheduled executions many weeks or months apart, 

and (4) this Court's precedent demands a full and fair constitutional adjudication of 

substantively new execution protocols. Yet they purposefully kept their plans under 

wraps. 

The State's decision to add the Midazolam Option to its lethal injection 

protocol (after purchasing it first, and despite being warned of its dangers), and to 

accept midazolam with a June l, 2018 expiration date does not create an exigency 

warranting an unprecedented rush to execution. 

The fact that the protocol that would be used to execute Mr. Zagorski was 

written, not by State actors, but by the supplier who profits from the sale of the 

protocol drugs,6 is yet another reason not to set Mr. Zagorski's execution. 

6 In the State's response to public records requests, they have been less than illuminating about the 
process used to produce the current protocol. However, the emails that were produced are the only 
documents provided that detail any part of the drafting procedure. Thus, Edmund Zagorski relies on 
them as the best evidence of how the Midazolam Option came to be. 
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Mr. Zagorski should be given a full opportunity to litigate the 

constitutionality of the newly proposed lethal injection protocol without the 

extraordinary pressure of eight execution dates in a compressed, three-month 

timeframe. Mr. Zagorski and all similarly situated inmates, should be given 

adequate time to present petitions for clemency to the Governor of the State of 

Tennessee. The State's Motion to Set Execution Dates should be denied. 

I. Principles Of Stare Decisis And Established Precedent Require A Full And 
Fair Adjudication Of The Merits Of The Now· Pending Declaratory Judgment Action 
That Was Filed Expeditiously (27 business days) After The Tennessee Midazolam 
Option Was Disclosed To Counsel For Abdur'Rahman, Johnson, Wright, and 
Zagorski. 

The State's request for relief is foreclosed by binding Tennessee precedent. 

This Court's precedent establishes that: 

The principles of constitutional adjudication and procedural fairness 
require that decisions regarding constitutional challenges to acts of the 
Executive and Legislative Branches be considered in light of a fully 
developed record addressing the specific merits of the challenge. The 
requirement of a fully developed record envisions a trial on the merits 
during which both sides have an opportunity to develop the facts that 
have a bearing on the constitutionality of the challenged provision. 

State v. West, No. M1987·000130·SC-DPE-DD, Order p.3 (Tenn. Nov. 29, 2010). 

This Court has held true to the principles announced in West. See e.g., State v. 

Strouth, No. El997·00348·SC-DDT·DD, Order, p. 3 (Tenn. Apr. 8, 2014) ("Mr. 

Strouth is correct that currently, there is no controlling law in Tennessee on the 

constitutionality of the use of the single drug, Pentobarbital, to execute a death row 

inmate ... Accordingly, the Court will set Mr. Strouth's execution for a future date 
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that will allow plenty of time for resolution of the declaratory judgment action in 

the state courts."). 

The State's motion fails to acknowledge the holding in West. Further, the 

State's motion does not provide a single case to give this Court a reason to depart 

from the principles of stare decisis. "The power of this Court to overrule former 

decisions 'is very sparingly exercised and only when the reason is compelling."' In re 

Estate of McFarland, 167 S.W.3d 299, 306 (Tenn. 2005) quoting Edingbourgh v. 

Sears, Roebuck & Co., 206 Tenn. 660, 337 S.W.2d 13, 14 (1960). As this Court has 

held, "The sound principle of stare decisis requires us to uphold our prior precedents 

to promote consistency in the law and to promote confidence in this Court's 

decisions." Cooper v. Logistics Insight Corp., 395 S.W.3d 632, 639 (Tenn. 2013). 

This Court does not deviate from precedent on the basis of speculative 

"uncertain[ty]." State's Motion To Set Execution Dates, p. 2. 

II. The State's Professed Urgency To Schedule Executions Prior To June l, 2018 
Is A Manufactured And Avoidable Crisis That Does Not Justify Abridging Edmund 
Zagorski's Right To Fully Challenge The Midazolam Option. 

A. The State Manufactured A Crisis To Support Its Request For 
Executions Prior To June 1, 2018 To Prevent The Due Process Hearing Required By 
Court Precedent From Ever Taking Place. 

Midazolam is the most controversial, dangerous drug ever to be used in a 

lethal injection protocol in the State of Tennessee. Of the seven states to use 

midazolam in a lethal injection, three have abandoned its use. The State of Arizona 

has agreed to never again use any benzodiazepine, including midazolam, or a 

paralytic in a lethal injection. First Amendment Coalition of Arizona, Inc., et al. v. 
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Ryan, et al., Case No. 2:14·CV·Ol447·NVW·JFM, Stipulated Settlement Agreement, 

Docket Entry No. 152 (D. Ariz. Dec. 19, 2016)(Attachment 5)(midazolam); First 

Amendment Coalition of Arizona, Inc., et al. v. Ryan, et al., Case No. 2:14-CV· 

01447-NVW·JFM, Stipulated Settlement Agreement, Docket Entry No. 186 (D. 

Ariz. June 21, 2017)(Attachment 6)(paralytic). 

Midazolam- a sedative with no analgesic properties- is a completely 

different class of pharmaceutical than the barbiturates sodium thiopental and 

pentobarbital. Unlike sodium thiopental and pentobarbital, midazolam does not 

render the inmate unaware or insensate to severe pain. The Supreme Court has 

held: "It is uncontested that, failing a proper dose of sodium thiopental that would 

render the prisoner unconscious, there is a substantial, constitutionally 

unacceptable risk of suffocation from the pancuronium bromide and pain from the 

administration of potassium chloride." Baze v. Rees, 553 U.S. 35, 53 (2008). The 

Davidson County Chancery Court agreed with Chief Justice Roberts' opinion in 

Baze in the 2010 West v. Ray litigation. See West v. Ray, Case No. 10· 1675· I, Order 

(Davidson County Chancery Court November 22, 2010). The Chancellor's opinion 

in the 2010 West litigation remains undisturbed. Similarly undisturbed is the 

opinion of the Davidson County Chancery Court in the 2005 Abdur'Rahman v. 

Bredesen litigation that pavulon (a paralytic similar to the one used in the new 

Midazolam Option) serves no purpose in an execution. Abdur'Rahman v. Bredesen, 

181 S.W. 3d 292, 307 (Tenn. 2005) (noting that "the Chancellor correctly observed 
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that the State failed to show a legitimate reason for the use of Pavulon in the lethal 

injection protocol[.]") 

When Tennessee last used a three-drug protocol, it was found to be 

unconstitutional unless the State implemented sufficient checks to ensure that the 

inmate would be unable to experience suffocation and pain. Those necessary checks 

are absent from Tennessee's Midazolam Option, perhaps because the protocol was 

drafted by the State's for-profit drug supplier. 

The State knew, or reasonably should have known, when they chose to 

change its lethal injection protocol and add a Midazolam Option, that its new 

protocol would be challenged in court. They also knew that the challenge would 

have merit because they were warned by their for-profit drug supplier that 

midazolam does not work like sodium thiopental or pentobarbital. In a September 7, 

2017, email, the supplier wrote "Here is my concern with midazolam, being a 

benzodiazepine, it does not elicit strong analgesic effects. The subjects may be able 

to feel pain from the administration of the second and third drugs. Potassium 

Chloride especially." Attachment 2. The State knew that counsel for 

Abdur'Rahman, et al, submit requests for public records regarding execution drugs 

(among other information) on a routine basis. See Attachment 7, Chronology of 

Public Records Requests During Past Six Months. Despite producing public records 

on November 6, 2017, TDOC did not provide any records regarding a change in the 

lethal injection protocol to include a Midazolam Option or regarding TDOC's 

attempts to procure midazolam until January 16, 2018. See Attachments 1, 7. 

7 



On October 18, 2017, TDOC was told that the midazolam it was purchasing 

expired on June 1, 2018. Attachment 8, Email. TDOC moved forward with the 

purchase of midazolam they knew would expire before any challenge to its use could 

be litigated in court. Emails, W·9's, invoices and photographs of the drugs 

purchased demonstrate that the State knew well in advance of January 8, 2018, 

that it intended to use Tennessee's Midazolam Option to execute Mr. Zagorski. Yet, 

despite public records requests made throughout that time, the State failed to notify 

undersigned counsel of any intent to implement a new lethal injection protocol. 

The State's decision to withhold this information from defense counsel 

appears intentional and calculated to gain a litigation advantage. The State seeks 

to avoid a trial on the merits of any challenge to Tennessee's Midazolam Option. To 

do so, they seek to cut off Mr. Zagorski's access to the courts by executing him before 

he has a chance to present his proof. 

On January 18, 2018, just two days after learning of Tennessee's Midazolam 

Option, Mr. Zagorski told this Court that he intended to challenge the new protocol 

but required time to consult with experts; Mr. Zagorski additionally stated he would 

file a challenge on or before February 20, 2018 - a deadline Mr. Zagorski met. The 

State delayed until February 15, 2018, to tell this Court that its midazolam supply 

expires on June 1, 2018. 

Importantly, and fatal to their request for expedited execution dates, the 

State does not say that they will be unable to obtain the drugs necessary to carry 

out executions after June 1, 2018. Rather, the State alleges that their ability to do 

8 



so is "uncertain." State's Motion to Set Execution Dates, p. 2. Such vague and 

unsupported allegations are not enough to overturn Tennessee precedent, 

particularly where the State could have informed Mr. Zagorski months earlier that 

it intended to adopt a new lethal injection protocol that adds a Midazolam Option. 

Under the circumstances, Mr. Zagorski has acted with extreme diligence, 

expediency and transparency. The same cannot be said for the State. See 

Attachment 1. 

B. The State's Vague and Unsupported Representation To The Court 
About Its Efforts to Obtain Pentobarbital Is Inconsistent With The Proof In The 
Record, Their Own Representations To The United States Supreme Court, Their 
Representations To The Public, And The Fact That Executions Using Pentobarbital 
Continue To Be Carried Out.7 

In its motion, the State tells the Court: "The Department's supply of 

pentobarbital expired while the West proceeding was pending." State's Motion to 

Set Execution Dates, p. 2. This cannot be true. TDOC's numerous responses to 

Tennessee Public Records Act requests make clear that TDOC never received any 

pentobarbital (compounded or otherwise) from its supplier(s) and never had any in 

its possession, thus there was none to expire. The reason TDOC never had 

pentobarbital is because the 2015 lethal injection protocol, current Protocol A, uses 

compounded pentobarbital. According to the USP,S high-risk sterile compounds, 

which compounded pentobarbital is, have a beyond use date of 24 hours at 

7 Although this Court does not resolve factual disputes, and Edmund Zagorski is not requesting that 
the Court do so, the following facts are asserted in response to the State's representation regarding 
pentobarbital. The truth will ultimately be determined in the pending Chancery Court proceedings. 
s The United States Pharmacopeia sets the world industry standards to "ensure the quality, safety, 
and benefit of medicines and foods." http://www.usp.org/about (last checked March 1, 2018). 
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controlled room temperature or three days refrigerated. See West, et al. v. Schofield, 

et al., Case No. M2015·01952·COA-R3·CV, Technical Record, Trial Exhibits 5, 6. 

Testimony from State agents during the previous West litigation established that 

the TDOC had a signed contract with a pharmacist who assured that s/he could 

obtain the active pharmaceutical ingredient necessary to compound pentobarbital 

and that the compounder was ready, willing, and able to manufacture and 

distribute compounded pentobarbital to TDOC upon the setting of an execution 

date. See, e.g., West, et al. v. Schofield, et al., Case No. M2015·01952·COA·R3·CV, 

Technical Record, Transcript, Volume III, pp. 823-824; Id., Trial Exhibit 54. On 

March 2, 2017, Debra Inglis, TDOC legal counsel, told reporters that TDOC was 

able to obtain the drugs necessary for an execution "as needed." Boucher, Lethal 

injections stalled, The Tennessean, March 3, 2017, p. A3; 2017 WLNR 6714205. 

Counsel for Abdur'Rahman, Johnson, Wright and Zagorski have consistently 

requested public records from TDOC. Attachments 1, 7. TDOC has not produced a 

document indicating that the compounder has withdrawn from the contract with 

TDOC. TDOC has not produced a document establishing that they are unable to 

obtain compounded pentobarbital. On November 13, 2017, the State continued to 

defend the compounded pentobarbital protocol in the United States Supreme Court. 

Abdur'Rahman, et al. v. Parker, et al., No. 17·6068, Brief in Opposition. That the 

State did so indicates that they were confident in their ability to obtain 

pentobarbital as recently as November 13, 2017. 
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Public records productions by TDOC, which the State represents are full and 

accurate as of January 10, 2018, provide no evidence that TDOC is unable to obtain 

compounded pentobarbital.9 In fact, documents produced on January 16, 2018, 

contain a contract signed December 4, 2017, with an individual who agreed to 

compound drugs for lethal injections in Tennessee. Attachment 9, Pharmacy 

Services Agreement, Article 1, §1.2. 

The State's new protocol, which retained pentobarbital and added a 

Midazolam Option, is dated January 8, 2018. Texas was prepared to carry out an 

execution using pentobarbital on February 22, 2018, but the defendant in that case 

was granted executive clemency hours before the execution was carried out. Georgia 

is set to carry out an execution using pentobarbital on March 15, 2018. Thus, the 

State's bald assertion that their ability to obtain pentobarbital is uncertain does not 

justify their request to schedule Mr. Zagorski's execution prior to June 1, 2018, and 

to choose the Midazolam Option, without ever giving Mr. Zagorski an opportunity 

for the due process hearing this Court's precedent demands. 

C. The State's Argument That The Pharmaceutical Companies Are Acting 
At The Behest Of Death Penalty Opponents Is A Baseless Conspiracy Theory. 

Multi-billion dollar pharmaceutical companies do not act at the behest of 

small, non-profit death penalty abolitionist groups. These businesses act at the 

behest of their stockholders and pursuant to their business model. These private 

businesses do not have a stake or a position on how or whether Mr. Zagorski lives or 

• Despite requests to the contrary, when TDOC finally answers public records requests they only do 
so as of the date of the letter requesting the records. A February 2, 2018 public records request 
remains unanswered. 
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dies. Mr. Zagorski has no control over these Fortune 500 companies. Nor does Mr. 

Zagorski have control over the actions of small, non-profits. 

The truth is that the pharmaceutical companies have always objected to their 

drugs being misused in lethal injections. When states began to use branded drugs 

in lethal injections, those companies simply enforced their contracts, as any 

business would. 

The fact that the business concerns of multi-billion dollar companies collide 

with the State's interest in misusing those companies' drugs is not the fault of Mr. 

Zagorski. The actions of individuals on either side of the death penalty debate are 

irrelevant to Mr. Zagorski's right to due process and the rule oflaw. Such actions do 

not provide a reason to cast aside stare decisis and set execution dates before Mr. 

Zagorski has an opportunity to fully and fairly litigate his case against the new 

lethal injection protocol. 

III. Tennessee Courts Are To Be Concerned With Due Process And The Rule Of 
Law. 

The February 22, 2018 botched non-execution of Doyle Hamm in Alabama10 

demonstrates why it is essential to fully and fairly litigate challenges to risky 

protocols such as the Tennessee Midazolam Option in a courtroom environment 

without the extreme pressure of compressed execution schedules. The 

constitutionality of the Midazolam Option must be adjudicated in a forum that is 

free from the immense time pressure the State seeks to impose. 

10https ://www.reuters.com/ article/us· a lab ama · execution/ala bamas· aborted ·execution ·was· botched· 
and·bloody·lawyeridUSKCNlG90Y2 (last checked March 1, 2018). 
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The cases cited by the State in their motion arise in a stay-posture where the 

defendants faced a higher burden than the one governing Mr. Zagorski's pending 

lawsuit in Chancery Court. Moreover, the cases cited by the State do not change the 

fact that this Court has always held that lethal injection challenges must be fairly 

adjudicated on their own, unique facts in Tennessee. 11 Fair adjudication means a 

trial with a full record addressing the merits. "The requirement of a fully developed 

record envisions a trial on the merits during which both sides have an opportunity 

to develop the facts that have a bearing on the constitutionality of the challenged 

provision." State v. West, No. Ml987-000130-SC-DPE-DD, Order p.3 (Tenn. Nov. 

29, 2010). The State's motion implicitly admits that there is no time to meet the 

requirement of a fully developed record if eight executions are to be conducted by 

June 1, 2018. The State's motion fails on the basis of precedent alone. 

Indeed, this Court's precedent establishes that Mr. Zagorski is entitled to 

sufficient notice and time to challenge the Tennessee Midaazolam Option that this 

State's courts have never reviewed . This Court previously acknowledged that Mr. 

Zagorski has a "legitimate ... right to and need for notice" regarding significant 

changes in lethal injection protocols. West v. Schofield, 468 S.W.3d 482, 494 (Tenn. 

11 Edmund Zagorski's lawsuit cannot be dismissed by reference to cases decided in other jurisdictions 
in the context of appeals from the preliminary injunction proceedings respecting protocols which are 
not identical to the Tennessee Midazolam Option. Tennessee courts decide what is constitutional in 
Tennessee after a full and fair hearing. Further, the State overstates the Supreme Court's holding in 
Glossip v. Gross, 135 S.Ct. 2726 (2015). Glossip did not hold that the any lethal injection protocol 
using midazolam is constitutional. Rather, in the context of an appeal from the denial of a 
preliminary injunction in a federal court action, it was found that the lower court did not commit 
clear error. Id., at 2740·41. 
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2015) (interlocutory appeal holding challenge to electrocution unripe but 

guaranteeing sufficient notice and time to challenge any change to the protocol). 

IV. Scheduling Execution Dates On An Expedited Basis Unduly Burdens And/Or 
Denies Edmund Zagorski Fair Access To Meaningful Clemency Proceedings. 

Mr. Zagorski has a statutory and constitutional right to seek executive 

clemency. As the United States Supreme Court has observed 

Executive clemency has provided the "fail safe" in our criminal justice 
system. K. Moore, Pardons: Justice, Mercy, and the Public Interest 131 
(1989). It is an unalterable fact that our judicial system, like the human 
beings who administer it, is fallible. But history is replete with examples 
of wrongfully convicted persons who have been pardoned in the wake of 
after-discovered evidence establishing their innocence. In his classic 
work, Professor Edwin Borchard compiled 65 cases in which it was later 
determined that individuals had been wrongfully convicted of crimes. 
Clemency provided the relief mechanism in 47 of these cases; the 
remaining cases ended in judgments of acquittals after new trials. E. 
Borchard, Convicting the Innocent (1932). Recent authority confirms 
that over the past century clemency has been exercised frequently in 
capital cases in which demonstrations of "actual innocence" have been 
made. See M. Radelet, H. Bedau, & C. Putnam, In Spite of Innocence 
282·356 (1992). 

Herrera v. Collins, 506 U.S. 390, 415 (1993). The Court reaffirmed the importance 

of clemency in Harbison v. Bell, 556 U.S. 180, 192 (2009)("As this Court has 

recognized, however, '[cJlemency is deeply rooted in our Anglo-American tradition 

of law, and is the historic remedy for preventing miscarriages of justice where 

judicial process has been exhausted.' Herrera v. Collins, 506 U.S. 390, 411-412, 113 

S.Ct. 853, 122 L.Ed.2d 203 (1993) (footnote omitted)."). 
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In the modern era, the State of Tennessee has executed six men. 12 Two men 

and one woman facing imminent execution have received executive clemency. 13 

Thus, in this state, fully one·third of defendants who completed the standard three· 

tier process and who were facing execution were found to be worthy of a life 

sentence. 

A request for executive clemency in a capital case will not be considered by 

the executive branch until all litigation is exhausted. An effective case for clemency 

cannot be cobbled together in a matter of days. Moreover, expediting eight 

executions before June 1, 2018, prevents a careful, thorough and meaningful 

consideration of Mr. Zagorski's clemency request. Forcing Mr. Zagorski to seek 

clemency while at the same time litigating the Tennessee Midazolam Option under 

an extremely compressed timeline alongside seven other inmates is the equivalent 

of denying all inmates a legitimate opportunity to pursue clemency. Such a 

compressed timeframe is also extremely disrespectful to Governor Haslam, who 

would be expected to make eight life or death decisions in mere weeks.14 This is a 

separate and untenable injustice that would result if expedited execution dates are 

set. 

12 Robert Coe, Sedley Alley, Philip Workman, Daryl Holton, Stephen Henley, Cecil Johnson. 
13 Michael Boyd, Edward Harbison, Gaile Owens. 
14 Governor Haslam's two predecessors were asked to make only one·more clemency determination 
(nine), during the sixteen·years they held office. 
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V. This Court Should Not Set An Execution Date But Instead Impose A Life 
Sentence, Where The Death Sentence Here Is Arbitrary And Unjust. 

The death sentence here is arbitrary and/or disproportionate or otherwise 

unfair because the prosecution offered Zagorski a life sentence before trial; in many 

similar or worse homicides in Tennessee involving drug-related killings, like this 

case, Tennessee courts and juries have concluded that a life sentence is the greatest 

penalty to be imposed under such circumstances; in Tennessee, many, many worse 

offenders with more egregious homicides have received life sentences for their 

offenses;the death sentence is rare in Tennessee, and Ed Zagorski is not the "worst 

of the worst." This Court, therefore, should not set an execution date but instead 

reform Ed Zagorski's sentences to sentences of life imprisonment. 

A. The Death Sentence Is Arbitrary And Unwarranted Where The 
Prosecution Acknowledged Pretrial That This Case Only Merited The Lesser 
Sentence Of Life Imprisonment, And That Death Is Not Warranted. 

In this case, the prosecution agreed that a life sentence was the appropriate 

sentence for Ed Zagorski, having offered him two (2) life sentences in exchange for a 

guilty plea. See Attachment 10 (Affidavit of Larry Wilks, Esq.). That is still the case 

now. Because the state agreed that a life sentence was appropriate and would serve 

all the interests necessary for the state in this case, it was (and is) arbitrary for the 

state to have imposed death instead - and only after Ed Zagorski exercised his right 

to a jury trial. United States v. Jackson, 390 U.S. 570 (1968). The state's offer of life 

proves, ipso facto, the death penalty never was - and is not today - a necessary or 

appropriate punishment for Ed Zagorski. As such, this Court should vacate the 
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death sentence and impose life sentences instead, as the prosecution sought at the 

time of trial. 

B. The Death Sentence Is Arbitrary, Disproportionate, And Unfair Where 
Similar Or Worse Tennessee Offenders Involved In Drug-Related Homicides Have 
Been Sentenced To The Lesser Punishment Of Life Imprisonment. 

The fact that the drug-related homicides in this case merit only a life 

sentence is confirmed by the fact that in numerous drug-related homicides in 

Tennessee - some involving even worse homicides, including many more victims 

than those here - Tennessee courts have ultimately concluded that a life sentence is 

the appropriate sentence. The proof at trial showed that the victims here were 

dealing drugs, intoxicated at the time of their deaths, and unlike Ed Zagorski, at 

least 20 (twenty) other persons convicted of drug·related double homicides (or 

worse) have not been sentenced to death, but to life imprisonment. See Attachment 

11 (chart identifying drug-related, double-homicide cases, or worse, in which the 

defendant received a sentence less than death either via jury or via plea). 

As the attached chart demonstrates, of the twenty defendants convicted in 

similar drug-related, cases, some defendants killed three victims and received only 

life sentences, or even a more lenient punishment. Shannon Lee Beckner, Randy 

Gail Gordon, and Kelvin De Wayne King all committed three drug-related homicides 

and were only sentenced to life imprisonment, while the remainder of drug·related 

double homicides only resulted in life sentences. Because Ed Zagorski's offense is no 

more serious or egregious than these many other double and triple homicides 

involving drug deals, in the interest of justice and to prevent the arbitrary or 
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disproportionate infliction of the death sentence, his sentence should modified to life 

as well. 

C. The Death Sentence Is Arbitrary And Disproportionate Where 
Tennessee Defendants Who Have Killed Up To Six (6) Victims Have Only Been 
Sentenced To Life Imprisonment. 

Moreover, while triple and double drug·related homicides in Tennessee have 

resulted in life sentences, there is a long list of persons who have committed triple, 

quadruple, quintuple, and even sextuple homicides in Tennessee for whom the 

punishment imposed has been only life imprisonment. The life sentences given to 

these much worse defendants for more egregious homicides confirm that the death 

sentence for Ed Zagorski is an excessive punishment under the circumstances, and 

arbitrary as well. 

In Edmund Zagorski's case, the death penalty is also arbitrary and 

disproportionate and excessive (and thus cruel and unusual) where significantly 

worse murders and murderers throughout Tennessee have received lesser sentences 

than Ed Zagorski. Throughout the state, persons who have committed 6, 5, 4, and 3 

first-degree murders have been given life sentences for their crimes, not death. This 

offense is not worse than significantly worse offenders who were given life sentences 

for significantly worse crimes. Thus, for example, Henry Burrell and Zakkawanda 

Moss committed 6first·degree murders in Lincoln County yet were sentenced to 

life.15 Jacob Shaffer committed 5first·degree murders and he, too, was sentenced to 

15 See Attachment 12: Tennessee Supreme Court Rule 12 Reports, State v. Burrell & Moss. 
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life.16 Curtis Johnson in Shelby County committed 4first·degree murders,17 as did 

Carey Caughron,1s Thomas Elder,19 and Courtney Matthews,20 yet none of these 

multiple murderers was sentenced to death. Moreover, there are literally dozens of 

triple murderers in this state who were also given life sentences, not death. The 

following is a list of persons who received life sentences for killing three (3) victims: 

See e.g., State v. Cox, 1991 Tenn.Crim.App.Lexis 199 (Shelby Co.);21 Chung v. State, 

1994 Tenn.Crim.App.Lexis 609;22 Bounnam v. State, 1999 Tenn.Crim.App.Lexis 

842;23 Angel v. State, 2015 Tenn.Crim.App.Lexis 72 (two defendants received life for 

three first-degree murder convictions);24 Bailey v. State, 2010 Tenn.Crim.App.Lexis 

357; State v. Billington, Hamilton Co. No. 240690;25 State v. Howell, 34 S.W.3d 484 

(Tenn. 2000)(6 different persons convicted of triple first·degree murders sentenced 

to life); State v. Casteel, 2004 Tenn.Crim.App.Lexis 814;26 State v. Jenkins, 

Davidson Co. No. 2013-A-866;27 State v. Johnson, Bradley Co. No. 08·456;2s State v. 

Kelley, 683 S.W.2d 1 (Tenn.Crim.App.Lexis 1984)(two defendants sentenced to life 

for triple first-degree murders);29 State v. Myers, 2004 Tenn.Crim.App.Lexis 390;30 

16 See Attachment 13: Rule 12 Reports, State v. Shaffer. 
17 Johnson v. State, 1995 Tenn.Crim.App.Lexis 370; See Attachment 14, Rule 12 Report: State v. 
Curtis Johnson. 
18 See Attachment 15: Rule 12 Report, State v. Carey Caughron. 
19 See Attachment 16: Rule 12 Report, State v. Thomas Elder. 
20 See State v. Matthews, 2008 Tenn.Crim.App.Lexis 598. 
21 See Attachment 17: Rule 12 Report, State v. Brian Cox. 
22 See Attachment 18: Rule 12 Report, State v. Hung Van Chung. 
23 See Attachment 19: Rule 12 Report, State v. Kong Chung Bounnam. 
24 See Attachment 20: Rule 12 Reports, State v. Angel & Wood. 
25 See Attachment 21: Rule 12 Report, State v. Peter Billington. 
26 See Attachment 22: Rule 12 Report, State v. Frank Casteel. 
2, See Attachment 23: Rule 12 Report, State v. Lorenzo Jenkins. 
28 See Attachment 24: Rule 12 Report, State v. Maurice Johnson. 
29 See Attachment 25: Rule 12 Reports, State v. Kelley & Kelley. 
30 See Attachment 26: Rule 12 Report, State v. Raymond Myers. 
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Norman v. State, 1990 Tenn.Crim.App.Lexis 199; Palmer v. State, 2007 

Tenn.Crim.App.Lexis 71;31 State v. Matthew v. Perkins, Coffee Co. No. 38306F;32 

State v. Fredrick Robinson, Davidson Co. No. 99·A·403;33 State v. Taylor, 2006 

Tenn.Crim.App.Lexis 678.34 

Consequently, the death sentence here is cruel and unusual, disproportionate 

and arbitrary. It is excessive. This Court should therefore reform the death sentence 

to impose life sentences instead. 

D. There Remain Unanswered Questions Whether Jimmy Blackwell 
Actually Committed These Murders, Not Ed Zagorski. 

And even while the offenses here were not the "worst of the worst," there 

remain questions whether Ed Zagorski is even the person who committed them. In· 

fact, Jimmy Blackwell (a large·scale drug dealer in Hickman County) admitted that 

he - not Ed Zagorski - was the one who committed the murders of Porter and 

Dotson, for which Ed Zagorski now faces execution. See Attachment 31, Evidentiary 

Hearing Transcript, Zagorski v. Bell, M.D.Tenn. No. 99·1193, p. 150 (testimony of 

Roger Farley). In his own handwriting, Blackwell later admitted his involvement in 

the death of the victims. See Attachment 32: Mar. 6, 1991 Letter of Jimmy 

Blackwell. Moreover, Jimmy Blackwell committed an identical, signature, drug· 

related murder under similar circumstances in Hickman County, again proving that 

he (not Zagorski) was the guilty party. See Attachment 31, pp. 132·137, 149·150; 

" See Attachment 27: Rule 12 Report, State v. Percy Palmer. 
32 See Attachment 28: Rule 12 Report, State v. Matthew Perkins. 
33 See Attachment 29: Rule 12 Report, State v. Fredrick Robinson. 
34 See Attachment 30: Rule 12 Report, State v. Latonya Taylor. 
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Attachment 33 (newspaper articles regarding homicide, introduced at federal 

evidentiary hearing). 

E. This Court Should Not Set An Execution Date. 

In sum, therefore, the death sentence is simply not an appropriate 

punishment in this case, where: (a) the state admitted that a life sentence was more 

than enough punishment; (b) in Tennessee, similar or worse drug·related homicides 

have only merited a life sentence; (c) in Tennessee, much worse homicides with 

many more victims have received the lesser sentence of life; and (d) it appears that 

Jimmy Blackwell, not Ed Zagorski, is the guilty party. Under these circumstances, 

this Court should not set an execution date, but instead reform the death sentences 

in this case to sentences oflife imprisonment. 

VI. This Court Should Grant Ed Zagorski Relief From His Convictions And 
Death Sentences Under Arizona v. Fulminante, 499 U.S. 279 (1991), Sandstrom v. 
Montana, 442 U.S. 510 (1979), And Lockett v. Ohio, 438 U.S. 586 (1978). 

A. Zagorski's Statements Were Unconstitutional And Harmful, But 
No Tennessee Court Has Fully Addressed His Meritorious Claims; This Court 
Should Thus Consider Zagorski's Claims, Grant Him Relief, And Deny The State's 
Motion To Set An Execution Date. 

Edmund Zagorski's challenges to his custodial statements have taken a 

tortured path through the Tennessee courts. He has challenged three separate 

statements: one from June 1, 1983; a second statement from July 27, 1983; and a 

third statement from August 1, 1983. All of the proof- not yet considered by any 

Tennessee court - shows that as to the first statement, he invoked his right to 

counsel, which was ignored in violation of Edwards v. Arizona, 451 U.S. 477 (1981). 

There is also no reasonable dispute, when one considers all the relevant evidence, 
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that Zagorski's second and third statements were involuntary. As shown infra, 

those statements were the product of inhumane conditions and unconstitutional 

coercion, because Zagorski was placed in solitary confinement in an unventilated 

metal hotbox for seven (7) weeks during the heat of the summer, which decimated 

him physically and mentally, made him mentally ill and suicidal, and led him to 

give statements in order to end the unbearable conditions. 

1. No Tennessee Court Has Ever Fully Considered All Record 
Evidence Showing The Involuntariness Of Zagorski's Statements, Nor Conducted 
An Accurate Harmless·Error Analysis Using Principles Governing The 
Harmlessness Of Involuntary Statements. 

The problem with the Tennessee courts' analysis of Zagorski's involuntary 

statement claims is that, up to now, such analysis has been piecemeal. At no time 

has this Court or the Court of Criminal Appeals fully considered or analyzed 

Zagorski's claim in light of all the record evidence and the governing law. The 

reasons for this are as follows: 

On direct appeal, this Court's analysis was fatally deficient in two separate 

ways. First, this Court did not have before it all of the record evidence which is now 

before this Court showing the extraordinary duress and coercion which led to 

Zagorski's second and third statements, and which establishes that Zagorski's 

statements were unquestionably involuntary and inadmissible as a matter of due 

process. As a result of not having before it all the relevant evidence, this Court 

concluded that there was no evidence of coercion (State v. Zagorski, 701 S.W.2d 808, 

812 (Tenn. 1985)), a factual conclusion that is unquestionably false, given all the 
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record evidence (discussed infra) proving that, in light of Zagorski's physical and 

mental torture, his statements were unquestionably involuntary. 

Second, on direct appeal, this Court also stated that admission of all three of 

his statements was "harmless." Id. In reaching this conclusion, however, this Court 

never performed a proper harmless·error analysis. This Court never analyzed how 

Zagorski's three statements were effectively presented and argued as compelling 

evidence of guilt, an analysis which is demanded by the Supreme Court in 

Fulminante. See Fulminante, 499 U.S. at 299. This Court thus found such 

statements to be harmless without applying undisputed principles enunciated by 

the Supreme Court as governing harmless·error analysis of involuntary statements. 

In post·conviction proceedings, Zagorski then presented, as a matter of record 

evidence, undisputed proof of physical and mental coercion which this Court had 

not considered on direct appeal. See generally P.C. Exs. 15 & 30. The Court of 

Criminal Appeals, however, never considered that evidence in light of standards 

governing involuntary statements, and thus never decided whether, in light of all 

the evidence, Zagorski's statements were involuntary. Zagorski v. State, 1997 

Tenn.Crim.App.Lexis 535, pp. *29·30. As a result, neither this Court nor the Court 

of Criminal Appeals has ever made any determination - based upon all the record 

evidence - of the involuntariness of Zagorski's second and third statements. 

Instead, the Court of Criminal Appeals adopted this Court's flawed conclusion that 

admission of such statements was harmless (Id. at p. *30) - despite the fact that 
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this Court's conclusion on direct appeal did not apply the principles governing 

harmless-error analysis of coerced confession claims, as enunciated in Fulminante. 

In sum, on direct appeal, this Court didn't have all the facts and didn't apply 

the governing law. In post-conviction proceedings, the Court of Criminal Appeals 

had all the relevant facts, but still didn't decide whether Zagorski's statements were 

involuntary, instead relying upon an unquestionably errant harmless-error analysis 

under Fulminante. Consequently, this Court is now faced, for the first time, with all 

the relevant facts and all the governing law. When this Court properly considers all 

the relevant facts and law, it is constrained to conclude that Zagorski's statements 

were unconstitutional and not harmless, warranting a new trial. 

2. Zagorski's Challenges To His Custodial Statements Are 
Meritorious, And This Court Should Therefore Grant Him Relief And Deny The 
State's Motion To Set An Execution Date. 

Because no Tennessee court has considered all the facts and all the law in 

any given proceeding, this Court must do so now, in the interest of justice. When 

the Court does so, it will become obvious that Zagorski's statements were all 

unconstitutional, that his second and third statements were the unconstitutional 

product of physical and mental torture, and that they cannot be considered 

harmless under Fulminante. Neither they, nor his first custodial statement, were 

harmless because, as Fulminante makes clear, such statements were argued by the 

prosecution as independently showing Zagorski's guilt, and as confirming other 

evidence of guilt. Under such circumstances, Zagorski's statements were 
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unconstitutional and not harmless, and this Court should deny the State's motion to 

execute Zagorski, and order a new trial and sentencing hearing. 

a. All The Record Evidence Establishes That Zagorski's 
Custodial Statements Were Unconstitutionally Obtained After He Sought Counsel 
Or After He Was Physically And Mentally Tortured Through Lengthy Solitary 
Confinement In A Windowless Metal "HotBox" During The Heat Of The Summer. 

When this Court considers for the first time all of the relevant evidence 

introduced in all court proceedings concerning the unconstitutionality of Ed 

Zagorski's custodial statements, it is evident that his custodial statements either 

violated his right to counsel or were involuntary, and that their use at trial was not 

(as this Court previously thought) harmless. Zagorski will first summarize all of 

that undisputed evidence and then explain why, as a legal matter, in light of all 

that evidence, his statements were unconstitutional and not harmless. 

Ed Zagorski gave statements to authorities on June 1, July 27, and August 1, 

1983. Authorities obtained these statements by ignoring Zagorski's invocation of his 

rights to counsel and to remain silent, and by subjecting him to torturous, 

unconstitutional conditions in the Robertson County Jail. The undisputed facts 

show the following: 

1) The June 1, 1983 Statement: Zagorski Invoked His 
Rights To Counsel And To Remain Silent, Authorities Initiated Questioning, Did 
Not Provide Counsel, And Did Not Cut Off Questioning Once Counsel Was 
Requested. 

Ed Zagorski was arrested in Ohio on May 26, 1983. After his arrest, he was 

questioned on May 27, 1983 in a West Virginia hospital by Robertson County, 
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Tennssee, Sheriff Ted Emery, Deputy Ronnie Perry, and law enforcement officers 

from Ohio.35 

On May 27, Zagorski specifically invoked his right to counsel, stating that he 

wanted to talk to a lawyer.36 He also exercised his right to remain silent, stating 

that he "wasn't going to make no statements or answer any questions"37 and he'd 

"better not answer any questions."38 Sheriff Emery did not dispute that Zagorski 

"had specifically asked for a lawyer."39 Not surprisingly, the Tennessee Supreme 

Court found as a matter of fact that Ed Zagorski invoked his right to counsel on 

May 27.40 

Despite Zagorski's May 27 invocation of his rights to counsel and to remain 

silent, prosecution and law enforcement authorities initiated another interrogation 

of Zagorski on June 1, 1983, this time in Tennessee. Robertson County Sheriff 

Emery, Deputy Ronnie Perry, and Assistant District Attorney General (ADA Dee 

Gay conducted the interrogation in Sheriff Emery's Office in Springfield, 

Tennessee.41 Zagorski was shackled.42 

35 Motion To Suppress, p. 32 (Sheriff Ted Emery)(Contained in Attachment 34). 
3• Id., p. 57 (Sheriff Emery)(Attachment 34). 
37 Id., p. 55 (Emery)(Attachment 34). 
38 Motion To Suppress, p. 56 (Emery)("! better not answer any questions." "Well, like I said, I really 
should not talk about it. ")(Attachment 34). 
39 Id., p. 62 (Emery)CAttachment 34). 
40 State v. Zagorski, 701 S.W.2d 808,812 (Tenn 1985). No statements made by Zagorski on May 27, 
1983 were admitted at trial. 
41 Trial Tr. 883 (Ronnie Perry)(Attachment 35); Motion to Suppress, p. 39 (Ted Emery)CAttachment 
34). Ed Zagorski was appointed counsel after the interrogation on June 1, 1983. Id., p. 29 (Larry 
Wilks)(Attachment 34). 
42 Motion To Suppress, pp. 52·53 (Emery)(Attachment 34). 
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The interrogation began with Zagorski being asked whether he had been read 

his rights and understood them,43 but he was never provided a written admonition 

of rights, nor did he waive his rights by signing any waiver form.44 After stating 

that he understood his rights,45 ADA Gay proceeded to ask Zagorski whether he 

would talk about the case, "whether he would tell us about it."46 Zagorski reiterated 

(as he stated in West Virginia) that he wanted to speak to an attorney and didn't 

want to be questioned.47 

Sheriff Emery's testimony makes this clear. When asked whether Zagorski 

"stated to you and Mr. Gay and Mr. Perry on June the I•t that he didn't want to 

answer any questions without a lawyer being present," Emery responded: "Yes."48 

Zagorski said: "I don't want to answer any questions about the murder without a 

lawyer being present."49 

Though Zagorski had sought counsel twice (once in West Virginia and now in 

Tennessee) and his interrogators knew he wanted counsel, they pressed onward. 

Rather than cutting off questioning or providing him counsel, Emery, Perry, and 

Gay "continued to ask him questions."50 Trying to get information about the offense, 

the interrogators sought information about how Zagorski "ended up in Hickman 

County," where the offense may have occurred.51 Gay specifically questioned 

43 Trial Tr. 883 (Attachment 35); Motion To Suppress, p. 40 (Emery)(Attachment 34). 
44 Id. (Attachment 34). 
45 Trial Tr. 884 (Perry)(Attachment 35). 
4' Motion To Suppress, p. 40 (Emery)(Attachment 34). 
47 Trial Tr. 884 (Perry)(Attachment 35); Motion To Suppress, pp. 40·41 (Emery)(Attachment 34). 
48 Motion To Suppress, p. 58 (SheriffEmery)(Attachment 34). 
49 Id., p. 59 (Emery)(Attachment 34). 
50 Id., p. 58 (Emery)(Attachment 34); Trial Tr. 884 (Ronnie Perry)(Attachment 35). 
51 Motion To Suppress, p. 61 (Emery)(Attachment 34). 

27 



Zagorski about Jimmy Blackwell, and Zagorski responded to the ongoing 

interrogation.52 Zagorski said he was a mercenary, and discussed a scabbard 

allegedly found near the bodies.53 

Still without counsel, Zagorski then supposedly stated that he would tell 

them about the murders.54 With the interrogators having failed to cut off 

questioning and having continued the interrogation without providing counsel, Gay 

tried to backtrack, asserting that Zagorski didn't have to talk until he talked to his 

lawyer.55 Zagorski, though, had been cajoled into speaking, and continued to talk.56 

Afterwards, Zagorski provided damaging information concerning his activities and 

his involvement in the homicides.57 

2) Zagorski's July 27 And August 1 Statements Were 
The Product Of Unbearable, Unconstitutional Conditions At The Robertson County 
Jail Which Made Him Mentally Ill And Drove Him To The Brink Of Suicide. 

Starting in June 1983, Ed Zagorski was held in solitary confinement in the 

Robertson County Jail. Just weeks before, the United States District Court for the 

Middle District of Tennessee declared the jail unconstitutional, and enjoined Sheriff 

Emery from imposing the very type of conditions of confinement which he then 

imposed on Ed Zagorski. Douglas v. Emery, No. 81·3826 (M.D.Tenn. Apr. 15, 

1983)(Agreed Order).58 

52 Attachment 36 (Custodial Statement). 
53 Motion To Suppress, pp. 42·43 (Emery)(Attachment 34). 
54 Attachment 36 (Statement); Motion To Suppress, p. 44 (Ted Emery)(Attachment 34). 
55 Id. (Attachment 34). 
56 Id. (Attachment 34). 
57 The typewritten redaction of the oral statement was not signed by Ed Zagorski and shows no 
indication he agreed to the contents thereof. The June 1, 1983 statement was then introduced at 
trial. See Trial Tr. 884·889 (Attachment 35). 
58 Attachment 37, P.C. Ex. 30 (Agreed Order). 

28 



The jail was like a dungeon. There was no natural light.59 There was no air 

conditioning, no air circulation, and the meager ventilation system rarely worked.GO 

The drunk tank (used for segregation) was a solid metal cell measuring 8' by 8',61 

with one tiny window.62 It was so dark and bleak that one could not read without 

straining the eyes.63 Because extended isolation adversely affects mental health, the 

District Court specifically enjoined Sheriff Emery from placing anyone in such 

segregation for more than ten (IO) days.64 

After Ed Zagorski was arrested, however, Sheriff Emery defied the federal 

court order, and he did so throughout the time Zagorski was in jail. On June 1, 

1983, Emery initially placed Zagorski in the solid metal drunk tank65 but then 

transferred him to a similar solid 8' by 8' metal isolation cell.BG 

In direct violation of the federal court order, Ed Zagorski was placed in 

solitary confinement not for days, but months on end - from June to October 1983. 

During that time, he was caged in a closed metal cell 24 hours a day,67 except for a 

legal visit or the not-so·rare occasions when he was taken to the hospital suffering 

59 Attachment 38, P.C. Ex. 30: Douglas v. Emery, Stipulations, p. 4, ,r17 (M.D.Tenn. Apr. 13, 1983); 
Attachment 39, p. 7 (Douglas v. Emery, Report Of Inspection Of Robertson County Jail, Anthony S. 
Kuharich, May 10, 1983). 
60 Id., p. 6 ("The facility has no air conditioning. The staff admitted that there is no air circulation.'); 
Attachment 40, p. 1 (Testimony of Sheriff Emery in Douglas v. Emery, p. 6). 
61 Motion To Suppress, p. 64 (Larry Wilks)(Attachment 34). 
62 Attachment 38, P.C. Ex. 30: Douglas v. Emery, Stipulations, p. 2, ,rs; Attachment 41: "Juveniles 
Occupy Dingy Drunk Tank At Robertson Jail,' The Tennessean, 1982. 
63 Attachment 42, pp. 190-191 (Testimony of Robertson County Lieutenant Elvis Wilson, Apr. 1, 1984 
Hearing in Douglas v. Emery, M.D.Tenn. No. 81-3826). 
64 Attachment 37, P.C. Ex. 30, p. 2, ,r,r 2d, 2e: Agreed Order In Douglas v. Emery, (M.D.Tenn. Apr. 
15, 1983). 
65 See Motion To Suppress, p. 53 (Ted Emery)(Attachment 34). 
66 Motion To Suppress, p. 64 (Larry Wilks)(Attachment 34). 
67 Compare Attachment 38, P.C. Ex. 30, p. 9, ,r,r 51 ·53 (when injunction entered, pretrial detainees 
were never let out of cell). 
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from psychiatric illness brought on by the horrific conditions. Throughout those 

months, as Sheriff Emery admitted, while in jail, Ed Zagorski literally never saw 

the light of day.Gs 

Needless to say, solitary confinement creates deleterious psychiatric effects. 

It "can adversely affect a person's mental health."69 According to Dr. Stuart 

Grassian, M.D., of the Harvard Medical School, solitary confinement causes 

profound psychiatric disturbance, including panic attacks; perceptual distortions; 

thinking, concentration and memory problems; paranoia; and hypersensitivity to 

external stimuli.70 Those in such confinement may act like persons with organic 

brain damage. 71 The effects are similar to those endured by prisoners of war, and 

can occur even after isolation for just a few days.72 

Deputy Ronnie Perry acknowledged that "if they put me back there" where 

Zagorski was confined, "I'd go nuts."73 Ed Zagorski did, soon showing clear signs of 

mental illness. He began to "actD irrationally."74 By June 18, he was started on the 

68 Motion To Suppress, p. 85 (Ted Emery: Ed Zagorski received no sunshine)(Attachment 34); 
Attachment 43 (Pre-Trial Motion To Be Removed From Solitary Confinement)(describing deplorable 
conditions of Zagorski's cell). 
69 Comer v. Stewart, 215 F.3d 910, 916 (9th Cir. 2000), citing Hoptowit v. Ray, 682 F.2d 1237, 1257· 
1258 (9th Cir. 1982)(find unconstitutional deprivation of fresh air and light); LaReau v. MacDougall, 
473 F.2d 974, 978 (2d Cir. 1972)(inmate placed in dark cell almost all day and night); McClary v. 
Kelly, 4 F.Supp.2d 195, 205·210 (W.D.N.Y. 1998). Compare Toussaint v. McCarthy, 597 F.Supp. 
1388 (N.D.Cal. 1984), rev'd in part 801 F.2d 1080 (9th Cir. 1986)(inmates spent 24 hours a day in 
windowless cells that were 5·6 feet wide and 8·10 feet long); Madrid v. Gomez, 889 F.Supp. 1146 
(N.D.Cal. 1995). 
70 Attachment 44, Psychiatric Effects Of Solitary Confinement, pp. 4·7. 
71/d. at 6·7. 
72 Id. at 10·11, citing M. Meltzer, Solitary Confinement, Group For Advancement Of Psychiatry, 
Symposium #3: Factors Used To Increase The Susceptibility Of Individual To Forceful Indoctrination 
(New York: 1956). 
73 Attachment 45 (Transcript of Statement Of Ronnie Perry to Larry Wilks, Esq. and James Walton, 
Esq.). 
74 Attachment 42, p. 2 (Pre·Trial Motion To Be Removed From Solitary Confinement). 
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antipsychotic medication Haloperidol (Haldol) after he broke out in a rash "due to 

nerves."75 He progressively deteriorated. 

In the early morning hours of July 3, Zagorski was brought to the emergency 

room with "acute anxiety," he was "sweating [and] anxious" and in an 

"uncontrollable rage," having beaten his knuckles bloody against the metal wall; He 

was given Haldol and Librium.76 A few short hours later, he was back at the 

hospital with an acute anxiety attack, but after being given valium, he was 

returned to the torturous isolation cell.77 

Then came a "sweltering summer heat wave" which scorched Robertson 

County and only exacerbated Zagorski's already dire situation. 78 Zagorski 

languished in the cramped, unventilated cell, as the temperature kept rising. The 

outdoor temperature was 87 on July 9, broke 90 on July 12, and ranged from 97 to 

100 between July 21 and 25, peaking at 100 degrees on July 22 - a day of great 

significance, as discussed infra. Though the temperature dropped below 90 on July 

26 and 27, it went back into the 90s between July 28 and August 1.79 As the crops 

75 Attachment 46, P.C. Ex. 15 (June 18, 1983 Examination: Progress Notes); See Physician's Desk 
Reference, Vol. 54, p. 2153 (2000) (Haloperidol "is indicated for use in the management of 
manifestations of psychotic disorders"). 
76 Attachment 47, P.C. Ex. 15 (July 3, 1983, Jesse Holman Jones Hospital Emergency Room Record, 
12:53 a.m.l. 
77 Attachment 47, P.C. Ex. 15 (July 3, 1983 Jesse Holman Jones Hospital Emergency Room Record, 
1:10 p.m.). 
78 Attachment 48, "Heat Reaches 100 Degrees; Crops Damaged," Robertson County Times, July 28, 
1983; Attachment 49, "State Crop Disaster Aid Is Sought By Alexander," Robertson County Times, 
Sept. 8, 1983 (noting "extended drought and extreme heat" gripping the state). 
79 Attachment 50 (Recorded Temperatures In Robertson County, July·August 1983). Temperatures 
between July 9 and August 1, 1983 were: July 9 (87); July 10 (86); July 11 (89); July 12 (90); July 13 
(91); July 14 (92); July 15 (92); July 16 (92); July 17 (92); July 18 (92); July 19 (92); July 20 (95); July 
21 (97); July 22 (100); July 23 (99); July 24 (98); July 25 (97); July 26 (85); July 27 (87); July 28 (91); 
July 29 (92); July 30 (91); July 31 (92); August 1 (93). Id. 
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withered in the fields,8° Ed Zagorski withered physically and mentally in the metal 

box. 

Astonishingly, Zagorski had "lost 30 pounds since he has been in the isolation 

cell in the Robertson County Jail."81 In the midst of the heat wave, Zagorski found 

himself again in the emergency room on July 16.82 This time, having intentionally 

taken an overdose of valium, he was lethargic, his face was swollen, and his speech 

slurred; he was given Serax, an even stronger tranquilizer.83 

On July 18, Zagorski complained of a "severe headache" and was suffering yet 

another anxiety reaction. 84 Without any hope of getting out of the hotbox, though, 

Zagorski remained suicidal, telling the doctor Gust two days after the valium 

overdose) that he "want[ed] to sleep till the police fry him."85 Nevertheless, he was 

sent back to the very conditions that were literally driving him crazy. 

Two days later, counsel for Zagorski begged the court to remove him from 

isolation, and to provide him tolerable living conditions. Appearing "listless and 

dazed"86 at a July 20 court hearing, Ed Zagorski and his attorneys implored the 

judge to"move [Zagorski] out of Robertson County or ... remove him from 

isolation."87 The judge refused. 

80 See Attachment 50. 
81 Attachment 51, "Suspect Bound Over In Drug Deal," Nashville Banner, July 21, 1983. 
82 Attachment 52, P.C. Ex. 15 (July 16, 1983 Jesse Holman Jones Emergency Room Record). July 16 
was the fifth day in a row that the temperature exceeded 90 degrees. See Attachment 46. 
83 Attachment 53, P.C. Ex. 15. 
84 Attachment 54, P.C. Ex. 15 (July 18, 1983 Emergency Room Record). 
85 Id. 
86 Attachment 51, "Suspect Bound Over In Drug Deal," Nashville Banner, July 21, 1983. 
87 Id. 
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For nearly two months, Ed Zagorski was caged in an "unbearable" metal box 

"in solitary confinement in the jail in an eight by eight foot steel room."88 As the 

temperature outside peaked at 100 degrees on July 22, Ed Zagorski remained (as he 

had been for nearly two months) alone in a metal box whose temperature had 

climbed to 110·120 degrees.89 Ed Zagorski knew, however, that he wasn't going to 

get out of that terrible box. The judge had just told him so, and he wanted to die. 

Having been broken by unbearable circumstances, Ed Zagorski wanted to 

make sure he could end his suffering. To that end, on July 22 - the peak of the heat 

wave when it was 100 degrees outside - he sent out a note saying he "needed" to 

speak to Deputy Perry or Sheriff Emery.90 On July 24, his blood pressure had 

skyrocketed to 150/90, he had a migraine headache, his extremities were numb, and 

he couldn't sleep.91 Zagorski was, according to the doctor, showing "poor 

judgment."92 

By July 27 - the fifth straight day it had been over 97 degrees outside -

Zagorski wanted to be dead. His message to Perry was simple: "[I]fyou'll let me pick 

the type [of] execution and the day of execution, I'll confess to these murders."93 

88 Motion To Suppress, p. 64 (Larry Wilks)(Attachment 34). 
89 Compare Attachment 39, p. 6 (Testimony of Sheriff Emery in Douglas v. Emery. Q. On the hot 
days, how high would you estimate that the temperature gets? A. It would, I guess be over 100; ifit 
had been 100 outside, it would be that hot or hotter in there."); Id., p. 3 (temperature in the jail rises 
to the 100 degree range during the summer); Id. (even with use of small electrical fans, temperatures 
remained in 100 degree range). 
9o Trial Tr. 894 (Attachment 35); Motion To Suppress, pp. 70·71 (Ronnie Perry)(Attachment 34). 
91 Attachment 54, P.C. Ex. 15 (July 24, 1983 Jesse Holman Jones Emergency Room Record). Zagorski 
was given Vistaril (an anti-anxiety medication) and Midrin (used to treat vascular headaches). Id.; 
See Physician's Desk Reference, Vol. 54, pp. 902, 2388 (2000). 
92 Attachment 54, P.C. Ex. 15. 
93 Motion To Suppress, pp. 72·73 <Attachment 34); pp. 76·77 (Ronnie Perry: "[H]e said ... I'd confess 
to these murders if you all would do one thing for me; if you all would let me pick the type of 
execution and the date and time of execution."). 
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Zagorski was not read his rights, nor did he make any written or other waiver of his 

rights.94 Then in a discussion which lasted "probably about three minutes," Zagorski 

said that he had been part of the murders, and that Dale Dotson's death was a 

mistake.95 Zagorski also stated that the killings occurred in Boiling Springs, near 

Bucksnort, in Hickman County.96 

Still in this disturbed state on August 1, according to Ronnie Perry, "Mr. 

Zagorski was brought into Lieutenant Wilson's office, and we sat down and started 

talking"97 after the "jailer had informed Perry that Ed was wanting to talk to me."98 

Perry's testimony in no way indicates that Zagorski was read his rights, or that he 

waived his rights before talking to Perry.99 Zagorski then stated that he had been 

involved in the murders, and that Porter and Dotson were killed after being picked 

up by Zagorski and others.100 Zagorski never admitted killing the victims. 

Zagorski remained mentally and physically unstablE;, He tried to commit 

suicide by drug overdose and was found nearly unconscious on September 5, 101 he 

suffered sharp chest pains on September 7, 102 and, in an attempt to commit suicide, 

he harmed himself again on September 19, shocking himself with an electric fan. 103 

94 Id. 
95 Trial Tr. 894 (Ronnie Perry)(Attachment 35). 
96 Id.; Motion To Suppress, p. 73 (Ronnie Perry)(Attachment 34). 
97 Trial Tr. 895 (Perry){Attachment 35). 
98 Motion To Suppress, p. 74 (Perry)(Attachment 34). 
99 Trial Tr. 895-896 (Perry)(Attachment 35). 
100 Trial Tr. 895 (Perry)(Attachment 35); Motion To Suppress, pp. 74·75 (Perry){Attachment 34). 
101 Attachment 55, P.C. Ex. 15 (Sept. 5, 1983 Jesse Holman Jones Emergency Room Record). 
102 Attachment 56, P.C. Ex. 15 (Sept. 7, 1983 Jesse Holman Jones Emergency Room Record). 
10, Attachment 57, P.C. Ex. 15 (Sept.19, 1983 Jesse Holman Jones Emergency Room Record). 
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b. Zagorski's Statements Were All Unconstitutional, Yet The 
Prosecution Argued All Those Statements As Proving Zagorski's Guilt. 

It quite clearly appears that each of Zagorski's statements was 

unconstitutional. 

1) Zagorski's First Statement Violates Edwards v. 
Arizona. 

Concerning Zagorski's first statement, there is no question that Ed Zagorski: 

(1) invoked his right to counsel on May 27;104 (2) authorities initiated an 

interrogation of him on June 1;10s (3) on June 1, Zagorski again invoked his right to 

counse1;10s but (4) the authorities continued to question him without providing him 

an attorney. 107 This was a clear violation of the prophylactic rule of Edwards v. 

Arizona, 451 U.S. 477, 484·485 (1981), which provides: 

[W]hen an accused has invoked his right to have counsel present during 
custodial interrogation, a valid waiver of that right cannot be 
established by showing only that he responded to further police initiated 
custodial interrogation even if he has been advised of his rights. We 
further hold that an accused ... having expressed his desire to deal with 
the police only through counsel, is not subject to further interrogation 
by the authorities until counsel has been made available to him, unless 
the accused himself initiates further communications, exchanges, or 
conversations with the police. 

Id., 484·85. 

With Zagorski having invoked his right to counsel not once, but twice, and with 

authorities initiating contact on June 1 and not cutting off questioning after the 

104 Motion To Suppress, p. 55·57, 62 (Emery)(Attachment 34). 
105 Trial Tr. 883 (Perry)CAttachment 35); Motion To Suppress 39 (Emery)(Attachment 34). 
106 Trial Tr. 884 (Perry)(Attachment 35); Motion To Suppress, pp. 58·59 (Ted Emery)(Attachment 
34). 
107 Motion To Suppress, p. 58 (Ted Emery)(Attachment 34); Trial Tr. 884 (Ronnie Perry)(Attachment 
35). 
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second request for counsel, Zagorski's June 1 statement was taken in clear violation 

of the Fifth Amendment. See also Maryland v. Shatzer, 559 U.S. (2010)(after 

invocation of right to counsel, Edwards invalidates all statements resulting from 

authorities' reinitiation of discussions within two weeks of requesting counsel). This 

Court's prior conclusion that Zagorski re·initiated discussions after requesting 

counsel (Zagorski, 701 S.W.2d at 812) simply does not withstand scrutiny. 

2) Zagorski' s Second And Third Statements Were The 
Product Of Physical And Mental Torture And Involuntary. 

Zagorski's second and third statements were also unconstitutional, because 

they were involuntary, as was any purported waiver of his right to counsel. "A 

confession by which life becomes forfeit must be the expression of free choice," and 

thus a "confession obtained by coercion - whether physical or mental - is forbidden . 

. . " Payne v. Arkansas, 356 U.S. 560, 566, 561 (1958). See Blackburn v. Alabama, 

361 U.S. 199, 206 (1960) (coercion can be mental as well as physical). 

As the Supreme Court explained in Berghuis v. Thompkins, 560 U.S. 370 

(2010), to be admissible a custodial statement must be voluntary, i.e., an "uncoerced 

statement," and any waiver of the right to counsel must also "'voluntary in the 

sense that it was the product of a free and deliberate choice rather than 

intimidation, coercion, or deception' .... " Id. at 382. Significantly, the Supreme 

Court in Thompkins made clear that a statement or waiver of the right to counsel is 

involuntary if it is "accompanied . . . by other facts indicating coercion, such as an 

incapacitated and sedated subject, sleep and food deprivation, and threats," and/or 
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the fact that "police threatened or injured" a suspect. Id. at 387. That is precisely 

the case here. 

There is little question that Ed Zagorski's statements (and his waiver of the 

right to counsel) were involuntary. He was kept in solitary confinement for weeks 

on end, driven to mental illness and multiple attempts of suicide, and tortured by 

being cooked in a 110-120 degree metal box. There is no meaningful dispute that he 

was both physically and mentally coerced into talking to the authorities. He was 

both physically and mentally "injured" by the shocking, barbarous treatment 

inflicted upon him by authorities. Any question whether his statements were 

involuntary is dispelled by the fact that Zagorski made clear that he was willing to 

talk solely because he wanted to end his ongoing psychological and physical misery 

by being executed. His statements were not, under any view of the facts, voluntary. 

They were the statements of a man broken by the abject cruelty of his incarceration. 

Indeed, the Supreme Court and numerous other courts have readily 

acknowledged that statements given under such circumstances are not "voluntary" 

in any sense of the word. In fact, where defendants have been subjected to harsh 

conditions of isolation, courts have not hesitated to find statements involuntary. 

See, e.g., Davis v. North Carolina, 384 U.S. 737, 752 (1966)(custodial statement 

involuntary where defendant isolated for weeks in windowless cell); Townsend v. 

Henderson, 405 F.2d 324, 328 (6th Cir. 1968)(involuntary statement where 

defendant subjected to solitary confinement and suffered from wounds requiring 

treatment). Zagorski made no "free and unconstrained choice" to inculpate himself, 
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because Zagorski was decimated physically and mentally by solitary confinement in 

the 100-plus degree heat for weeks on end. Culombe v. Connecticut, 367 U.S. 586, 

602 (1961). Understandably so. 

In fact, Zagorski's case is remarkably similar to the shocking circumstances 

attending the unconstitutional statement in Brooks v. Florida, 389 U.S. 413 

(1967)(per curiam). There, Brooks gave a statement only after being placed in a 

"windowless sweatbox" for fourteen (14) days and deprived of food. Such "a shocking 

display of barbarism" did not "escape the remedial action" of the Supreme Court, 

which reached the only reasonable conclusion under the circumstances: Brooks' 

statement was constitutionally "tainted" by the "days he spent in such an oppressive 

hole." Id. at 415, 414. That is precisely the situation here. 

Similarly, in United States v. Koch, 552 F.2d 1216 (7th Cir. 1977), the 

Seventh Circuit held a statement involuntary where the defendant was isolated in a 

windowless "'boxcar' cell for six hours," where that cell was "a 6 feet x 8 feet room" 

"without visibility outside of the cell." Id at1218. Citing the Supreme Court's 

decision in Brooks, the Court had little problem finding the statement involuntary, 

where the "confession was extracted ... after [Koch] was in exacerbated solitary 

confinement." Koch, 552 F.2d at 1219. Zagorski was held under even worse 

conditions for a much longer period of time than Koch. A fortiori, Zagorski's 

statements were involuntary as well. 

In sum, the horrific circumstances here "rise to the level of the kinds of 

involuntary-confession fact patterns that the Supreme Court has condemned." 
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Jackson v. McKee, 525 F.3d 430, 434 (6th Cir. 2008). Zagorski's second and third 

statements were obtained in violation of fundamental principles of decency and 

humanity, in violation of Brooks v. Florida, 389 U.S. 413 (1967)(per curiam), and 

Davis v. North Carolina, 384 U.S. 737 (1966), and Thompkins. As a result, it is 

apparent that this Court's earlier conclusion that Zagorski was "not subject to any 

coercive action on the part of the state" (Zagorski, 701 S.W.2d at 812) cannot be 

sustained, given consideration of all the relevant evidence. Rather, "evidence of 

coercion ... both physical or psychological" permeates this record. State v. Walton, 

41 S.W.3d 75, 94 (Tenn. 2001). 

All told, the available evidence, clearly shows that each ofZagorski's custodial 

statements was unconstitutional. The first violated Edwards, and the second and 

third were involuntary. This Court should so conclude. 

3) Admission OfZagorski's Statements Was Not 
Harmless Under Fufminante. 

The crux of the issue before this Court is whether the admission ofZagorski's 

three statements was harmless. This Court previously said that admission of the 

statements was harmless "in view of the overwhelming evidence of guilt in this 

case." Zagorski; 701 S.W.2d at 812. This conclusion, however, cannot be squared 

with the Supreme Court's discussion of the harmless-error standard in Arizona v. 

Fulminante, 499 U.S. 279 (1991) which makes clear that Zagorski's statements 

were highly prejudicial because of the way in which they were used by the 

prosecution at trial. 
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When this Court initially found admission of the statements to be harmless, 

this Court did not have the instruction of the Supreme Court's Fulminante decision. 

In Fulminante, the Supreme Court emphasized that "A confession is like no other 

evidence," because it is "probably the most probative and damaging evidence that 

can be admitted against" a defendant. Fulminante, 499 U.S. at 296. "Certainly, 

confessions have profound impact on the jury." Id. In fact, this Court has itself 

recognized that: 

[A] confession by a defendant is 'like no other evidence' and the sheer 
power of an admission of guilt is precisely the reason we go to 
extraordinary lengths to ensure that it is reliable, i.e., voluntarily made 
without compulsion or coercion .... 

State v. Walton, 41 S.W.3d at 94, citing Fulminante, 499 U.S. at 296 and Bruton v. 

United States, 391 U.S. 123, 139·140 (1968)(White, J., dissenting). 

Thus, m Fulminante, the United States Supreme Court found 

harmfulunconstitutional statements which provided the jury "motive and state of 

mind" and "reinforced and corroborated" other evidence. Id. at 299. The Supreme 

Court did so where (like this Court on direct appeal) the state court had affirmed the 

conviction and death sentence on the grounds that there was "overwhelming 

evidence" of guilt. Id. at 297 (discussing Arizona Supreme Court conclusion that 

admission of involuntary statements was harmless). 

Here, the prejudice from Zagorski's statement "cannot be soft pedaled, and 

the error was not harmless." Anderson v. Terhune, 516 F.3d 781, 792 (9th Cir. 

2008)(en bane). The reason for this - which was not discussed by this Court on 

direct appeal - was that the prosecution emphasized in closing argument that the 
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unconstitutional statements "reinforced and corroborated" (Fulminante, 499 U.S. at 

299) other evidence in the case, exactly like the statements in Fulminante which 

were found not to be harmless. 

Indeed, here, the prosecution specifically told jurors to rely on Zagorski's 

custodial statements as grounds for convicting him offirst·degree murder: 

When you go back there to deliberate, consider the different accounts of 
the murders that Mr. Zagorski gave to different people at different 
times. 

Trial Tr. 1018 <Attachment 35). 

After making this point, the prosecution proceeded to parse those statements 

in detail, emphasizing highly damaging aspects of each. Trial Tr. 1018·1020 

<Attachment 35). As to the June 1 statement, the prosecution pointed out that 

Zagorski admitted some involvement in the offense. Trial Tr. 1019·1020 

<Attachment 35). As to the July 27 statement, the prosecution argued that Zagorski 

implicated himself in the crime, said that Dotson's death was a mistake, and that 

the murders occurred in Red Boiling Springs. Trial Tr. 1020 <Attachment 35). 

Finally, the prosecution used the August 1 statement to corroborate the July 27 

statement in an effort to bolster the theory of Zagorski's guilt. Id. 

In rebuttal, the prosecution again refocused the jury on the June 1 statement, 

telling jurors to "remember that Mr. Zagorski ... told General Gay and Detective 

Perry and the Sheriff' about Dotson and Porter being in their pickup truck and 

driving toward Kentucky. Trial Tr. 1053 (Attachment 35). The prosecution followed 

by tying the statements to their entire case, emphasizing that Zagorski's statements 
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were not only independent proof of guilt but corroborated the prosecution's other 

evidence indicating guilt: 

That was out of Mr. Zagorski's vezy own lips. That's in view of all the 
hard, hard evidence that we have introduced here as exhibits. 

Trial Tr. 1054 (Attachment 35)(emphasis supplied). 

Given the prosecution's arguments, Fulminante controls and makes clear 

that the admission ofZagorski's statements was not harmless. Indeed, exactly as in 

Fulminante, the prosecution here used the unconstitutional statements to reinforce 

each other (Compare Trial Tr. 1020 (Attachment 35) with Fulminante, 499 U.S. at 

299), and to corroborate the prosecution's other evidence. Compare Trial Tr. 1054 

(Attachment 35) with Fulminante, 499 U.S. at 299). Significantly, exactly as in 

Fulminante, the prosecution used the two involuntary statements to show alleged 

motive (Trial Tr. 1020, Attachment 35), which was critical to the jury's finding, 

beyond a reasonable doubt, of the elements of premeditation and deliberation. This 

is exactly what occurred in Fulminante, where the Supreme Court found that the 

admission of involuntary statements was not harmless. Fulminante, 499 U.S. at 

299. 

Exactly as in Fulminante, the admission of Zagorski's statements was far 

from harmless. Applying Fulminante (which was not available at the time of direct 

appeal) to the facts here (which were not fully considered on direct appeal), this 

Court should so hold. This Court should also hold that the admission of the 

statements was not harmless as to the death sentence, where Tennessee law fully 

recognizes residual doubt as a mitigating factor supporting imposition of a life 
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sentence. State v. Hartman, 42 S.W.3d 44 (Tenn. 2001). Rather than setting an 

execution date, this Court should grant Ed Zagorski relief from his convictions and 

death sentences. 

B. Governing Federal Law Leads Inexorably To The Conclusion That 
Zagorski's Conviction And Death Sentence Are Unconstitutional Given An 
Unconstitutional Instruction Which Presumed The Essential Element Of"Malice". 

Consideration of the State's motion to set an execution date requires due 

consideration of the governing Supreme Court law of Sandstrom v. Montana, 442 

U.S. 510 (1979) and Francis v. Franklin, 471 U.S. 307 (1985), which establishes 

that, in violation of due process under the Fourteenth Amendment, Zagorski was 

unconstitutionally convicted and sentenced to death based upon a presumption of 

malice. 

Ed Zagorski was charged with two counts offirst·degree murder, which 

required proof beyond a reasonable doubt of the essential elements of "malice," 

"willfulness," "premeditation," and "deliberation." Tenn. Code Ann. §39·2·202(a) 

(1983)_108 The jury here was specifically instructed that the prosecution had to 

establish that "the killing was malicious."109 The jury, however, was instructed to 

presume the essential element of "malice" from the mere fact that the deceased had 

been killed: 

If it is shown beyond a reasonable doubt that the alleged victim was 
killed, the killing is presumed to be malicious in the absence of evidence 
that would rebut the implied presumption. 

108 Tenn. Code Ann. §39·2·202(a)(l983) provided: "Every murder perpetrated by means of poison, 
lying in wait, or by other kind of willful, deliberate, malicious, and premeditated killing ... is 
murder in the first degree." 
109 Trial Tr. 1087 CAttachment 35). 
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Id. at 1088 (Attachment 35). 

There is no question that this instruction is unconstitutional. Indeed, 

elsewhere, the state has conceded that this exact instruction is unconstitutional See 

e.g., Houston v. Dutton, 50 F.3d 381, 385·386 (6th Cir. 1995); Workman v. Bell, 178 

F.3d 759, 777 (6th Cir. 1998). Ed Zagorski's challenge to this instruction, therefore, 

is clearly meritorious under the clearly established law of Sandstrom v. Montana, 

442 U.S. 510 (1979) and Francis v. Franklin, 471 U.S. 307 (1985), both of which 

prohibit the very type ofburden·shifting presumption employed here. And the error 

here was not harmless, as the unconstitutional presumption of malice "paved the 

way" for the jury to find all four essential elements of first·degree murder. Houston, 

50 F.3d at 386. 

On direct appeal, this Court emphasized that it had reviewed "the entire 

record" (State v. Zagorski, 701 S.W.2d at 809), but failed to explicitly address this 

clearly erroneous instruction. As a matter of fundamental justice, this Court should 

do so now and should conclude (as it must) that Zagorski was convicted and 

sentenced to death in violation of due process under Sandstrom and Francis. In so 

concluding, this Court should grant him a new trial and sentencing hearing, and 

likewise deny the state's motion to set an execution date, for executing Zagorski 

under these circumstances would violate the Constitution. 
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C. Governing Federal Law Establishes That, In Violation Of The Eighth 
And Fourteenth Amendments, The Jury Did Not Fully Consider Relevant 
Mitigating Circumstances. 

Consideration of the State's motion to set an execution date also requires due 

consideration of the governing Supreme Court law of Lockett v. Ohio, 438 U.S. 586 

(1978) and Eddings v. Oklahoma, 455 U.S. 104 (1982) (and their progeny) and the 

fact that Zagorski's jury received an inaccurate definition of "mitigating evidence" 

which prevented full consideration of mitigating evidence, in violation of the Eighth 

and Fourteenth Amendments. Given this Court's duty to ensure justice, its 

supervisory authority over the Tennessee judicial system, and its statutory duty to 

reverse any death sentence which is "imposed in arbitrary fashion," (Tenn. Code 

Ann. §39·13·206(c)(l), Tenn. Code Ann. §39·2·24(c)(1)(1982)), this Court should 

deny the state's motion and instead grant Ed Zagorski a new sentencing hearing. 

At the sentencing phase of trial, the jury was uncertain about the meaning of 

"mitigating evidence." The jurors asked the judge: "[W]hat is the meaning of the 

word mitigating?" Tr. 1131. The judge responded as follows: 

Mitigating would mean any circumstance which would have a tendency 
to lessen the aggravating, which have any tendency to - give a reason 
for the act. I cannot think of a better definition right now, except that 
it's opposed to aggravating and would have a tendency to lessen or tend 
- not 'to' necessarily, but tend to justify, and to take away any of the 
aggravation of the circumstance. 

Tr. 1131 ·1132 (emphasis supplied). 

Contrary to the trial judge's definition, under the Supreme Court's Eighth 

Amendment jurisprudence, "mitigating evidence" is defined quite expansively, in 

order that capital sentencing juries may consider as broadly as possible all reasons 
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why the defendant ought not be sentenced to death. In the seminal case of Lockett 

v. Ohio, 438 U.S. 586 (1978), the Supreme Court defined "mitigating evidence" and 

held that capital sentencing juries must consider all such evidence when rendering 

sentence: 

[T]he Eighth and Fourteenth Amendments require that the sentencer . 
. . not be precluded from considering, as a mitigating factor, any aspect 
of the defendant's character or record and any of the circumstances of 
the offense that the defendant proffers as a basis for a sentence less than 
death. 

Lockett v. Ohio, 438 U.S. at 604 (emphasis supplied). Mitigating factors thus 

include all "factors which may call for a Jess severe penalty." Lockett, 438 U.S. at 

605 (emphasis supplied). They include any and all evidence which provides a reason 

for a sentence less than death, "including a defendant's prior criminal record, age, 

and mental or emotional state." Penry v. Lynaugh, 492 U.S. 302, 316 (1989). 

"Lockett recognizes that 'justice requires that there be taken into account the 

circumstances of the offense together with the character and propensities of the 

offender." Eddings v. Oklahoma, 455 U.S. 104, 112 (1982)(emphasis supplied), 

quoting Pennsylvania v. Ashe, 302 U.S. 51, 55 (1937). 

Under the Eighth Amendment, "The jury must be allowed to consider all 

relevant mitigating evidence." Blystone v. Pennsylvama, 494 U.S. 299, 307 

(1990)(emphasis supplied); See Penry v. Lynaugh, 492 U.S. 302, 316 (1989). A state, 

therefore, cannot impose "any barrier to the sentencer's consideration of all 

mitigating evidence." Mills v. Mazyland, 486 U.S. 367, 375, 108 S.Ct. 1860, 1865· 

1866 (1988). "Each juror must be permitted to consider and give effect to mitigating 
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evidence." McKay v. North Carolina, 494 U.S. 433, 442·443 (1990). Accordingly, any 

failure to allow consideration of mitigating evidence - whether by operation of a 

sentencing statute or jury instructions, or through a trial court's ruling excluding 

evidence - is unconstitutional. See Lockett, supra; Eddings, supra (trial court's 

exclusion of evidence); Skipper v. South Carolina, 476 U.S. 1 (1986)(trial court's 

exclusion of evidence); Hitchcock v. Dugger, 481 U.S. 393, 107 S.Ct. 1821 

(1987)(sentencing statute); Penzy, supra Gury instructions); McKay v. North 

Carolina, 494 U.S. 433 (1990)Gury instructions); Penry v. Johnson, 532 U.S. 782 

(200l)Gnadequate and misleading jury instructions about consideration of 

mitigating evidence) 

Here, the trial judge's definition failed to fully inform the jury about the 

scope and meaning of mitigating evidence. Rather, the judge told the jury (in the 

disjunctive) that they could only consider evidence which "lessened aggravation" or 

"gave a reason" for the act, or tended "to justify" the act (Tr. 1131 ·1132). These 

confusing and inaccurate instructions prevented the jury from considering almost 

all of the mitigating evidence presented at trial. HO 

no Because the trial judge gave varying erroneous instructions concerning the meaning of 
"mitigating,' one does not know which erroneous definition the jurors may have used when 
evaluating potentially mitigating evidence. Given the uncertainty of which definition the jurors may 
have employed, because both of the definitions were unconstitutional, error has occurred, because 
one cannot presume that the jurors did not rely upon one of these unconstitutional definitions. See 
e.g., Yates v. Evatt, 500 U.S. 391,401 n.6 (199l)(where incorrect statement of the law provided to 
jury, error occurs even if contradictory instructions which might properly state the law are given to 
jury, because one cannot eliminate the possibility that the jury relied upon the unconstitutional 
instruction); Francis v. Franklin, 471 U.S. 307, 322 (1985)("Language that merely contradicts and 
does not explain a constitutionally infirm instruction will not suffice to absolve the infirmity."). 
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First, the jury instructions rendered the "aspects" of Ed Zagorski's character 

(Locketts first definition of mitigating evidence) irrelevant to the jury's life·or·death 

decision. Indeed, nothing about Ed Zagorski's character either lessened the 

aggravating circumstances found by the jury (heinousness, and felony murder), nor 

"gave a reason" for the act, nor "justified" the homicides. All mitigating evidence of 

Ed Zagorski's character thus could not be considered by the jury under this 

erroneous instruction. Similarly, even though Ed Zagorski had a minimal criminal 

record and no history of violent offenses, this non·deathworthy "record" (Locketts 

second definition of mitigation) likewise could not be considered by the jury, because 

it did not negate or lessen any aggravating circumstance, nor did it justify or give a 

reason for the homicides. The judge's inaccurate instruction thus also prevented the 

jury from considering Ed Zagorski's record as mitigating evidence. 

In addition, vital circumstances of the homicide (Locketts third definition of 

mitigating evidence) were also rendered useless through the trial judge's definition 

of mitigation. Indeed, there were various mitigating aspects of the offense upon 

which the jury could have voted for life, including: (1) the victims were involved in 

illegal drug dealing, which led them to the situation in which they were killed; (2) 

the victims were highly intoxicated at the time of their deaths; and (3) the victims 

were carrymg a gun. 

All of these particular circumstances are mitigating within the meaning of 

Lockett, but the jury was essentially told that they could not impose a life sentence 

unless the victims' drug dealing, intoxication, and carrying of weapons "justified" 
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their deaths, or "lessened" the aggravating circumstances. But it is clear that while 

the victims' deaths were not "justified" merely because they were drug dealers, a 

reasonable juror still could have imposed a life sentence because even though their 

deaths were not "justifiable," a life sentence - not the death penalty - was the 

appropriate sanction for their deaths. Under the trial judge's instructions, the jury 

was unable to fully consider the mitigating circumstances of the offense itself. 

In fact, in Hodge v. Kentucky, 568 U.S. 1056, 1060 (2012), Justice Sotomayor 

acknowledged that when mitigation evidence is limited (as here) to evidence that 

explains or "provides a rationale" for a homicide, the jury cannot and does not 

properly consider mitigating circumstances as required by the Eighth Amendment. 

Such a definition of "mitigation" violates the Eighth Amendment, because 

mitigation "does not play so limited a role" of merely providing reasons or 

explanations for an offense. Id. That is exactly what occurred here, which resulted 

in a clear Eighth Amendment violation. 

The trial judge's inaccurate definition of "mitigating evidence," therefore, 

violated Lockett, Eddings, and their progeny, as it prevented the jurors from giving 

full effect to mitigating evidence of Ed Zagorski's background and character, and, 

importantly, the mitigating circumstances of the offense itself. 

This Court is the final arbiter of Tennessee law and also has a statutory duty 

to determine whether, in this case, the "sentence of death was imposed in any 

arbitrary fashion." Tenn. Code Ann. §39·2·24(c)(1)(1982); Tenn. Code Ann. §39·13· 

206(c)(l). Exercising these supervisory and statutory authorities, this Court should 
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therefore conclude that Ed Zagorski's death sentence violates the Eighth and 

Fourteenth Amendment and grant him relief from his death sentence and order a 

new sentencing hearing. 

VII. Empirical Data Establishes that the Tennessee Death Penalty System is 
Broken, Arbitrary and Violates Tennessee's Evolving Standards of Decency. 

Tennessee's capital sentencing system operates in an unconstitutionally 

arbitrary and capricious manner. As the sharp decline in new death sentences over 

the past sixteen years demonstrates, capital punishment is contrary to Tennessee's 

evolved standard of decency. An extensive survey, conducted over the past three· 

plus years by attorney H.E. Miller, Jr., of all Tennessee first-degree murder cases 

since the inception of Tennessee's current capital sentencing system in 1977 

provides empirical proof that the Tennessee's death penalty is broken, arbitrary, 

capricious and violates evolving standards of decency. Attachment 36. Mr. Miller's 

survey process is described in his report. An article written by Bradley MacLean 

and Mr. Miller analyzing the data from Mr. Miller's survey titled Tennessee's Death 

Penalty Lottery has been accepted for publication in the upcoming issue of the 

Tennessee Journal of Law and Policy. A copy of this article is attached as 

Attachment 37. 

Before now, this evidence has not been available. Notwithstanding Tenn. S. 

Ct. R. 12 reporting requirements, which are breached by trial judges in at least 46% 

of adult murder cases, 111 there is no reliable centralized collection of statewide data 

11! Mr. Miller's Report {Attachment 58) and the article Tennessee's Death Penalty Lottery 
CAttachment59) discuss the astounding Rule 12 noncompliance rate. See Attachment59 at 26·31. 
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on first degree murder cases. Furthermore, this kind of statistically based evidence 

necessarily accumulates and develops over time, and it continues to accumulate and 

develop through the present. Until now, no party has been in a position to 

statistically review the 40-year history of Tennessee's capital sentencing system; 

and until now, no court has been in a position to properly adjudicate these claims. 

As discussed at some length in Tennessee's Death Penalty Lottezy, the 

premise underlying the Supreme Court's Eighth Amendment death penalty 

jurisprudence, established in Furman v. Georgia, 408 U.S. 238 (1972), is that the 

death penalty must be analyzed in the context of how the entire capital sentencing 

system operates. (Significantly, none of the opinions in Furman discusses the facts 

or merits of the individual cases that were under review.) Furman's bedrock 

principle is that, under the Eighth Amendment, a capital punishment sentencing 

system must not operate in an arbitrary or capricious manner, and its operation 

must comport with "evolving standards of decency." Each of the Justices in the 

Furman majority cited statistical evidence to support their conclusions that 

discretionary capital punishment systems are unconstitutionally arbitrary. In light 

of this framework for analysis, Mr. Miller undertook his survey of Tennessee's first 

degree murder cases. 

The most salient findings from Mr. Miller's survey include: 

• Over the past 40 years, Tennessee has convicted more than 2,500 defendants 
of first degree murder. Among those 2,500+ defendants, only 86 defendants 
(3.4%) received sustained death sentences, and only 6 defendants (or 1 out of 
400) were executed. 
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• Over the past 40 years, while death sentences have been imposed on a total of 
192 defendants, only 86 of those defendants (or 45%) ended up with sustained 
death sentences. In other words, cases resulting in death sentences at trial 
have experienced a 55% reversal rate, indicating deep flaws in the system. 

• Over the past 40 years, the death sentences of more than 23% of capital 
defendants have been vacated on grounds of ineffective assistance of counsel, 
further indicating serious problems with the administration of the system 
especially in light of the stringent standards for proving both "deficient 
performance" and "prejudice" under the Strickland test for ineffective 
assistance of counsel claims. 

• Over the past 40 years, at least 339 defendants were convicted of multiple 
counts of first degree murder U.e., involving multiple murder victims), many 
involving extraordinarily egregious crimes, but only 33 of those defendants 
(10%) received sustained death sentences, while the remaining 306 
defendants (90%) received life or life without parole sentences. Of the 
seventeen defendants found guilty of mass murder (four or more victims), 
only two mass·murder defendants (12%) received sustained death sentences; 
the other fifteen mass·murder defendants (88%) were sentenced to life or life 
without parole. 

• Whereas during the four-year period 1989 to 1993 Tennessee imposed 37 new 
death sentences at the rate of 9.25 cases per year, during the most recent 
four-year period of 2013 to 2017, Tennessee imposed only one new death 
sentence at the rate of 0.25 per year. This represents a 97% decline in the 
rate of new death sentences. 

• Moreover, Tennessee has not imposed any new death sentences since June 
2014 (more than 3Y. years ago); and no death sentences have been imposed in 
Davidson County, or in the entire Middle Grand Division of the State, since 
February 2001 (17 years ago). 

• Over the past 40 years, no death sentences were imposed in 47 of the State's 
95 counties, and many of those death sentences were vacated or reversed. 
Only 28 of Tennessee's counties have imposed sustained death sentences. 
Over the past sixteen·plus years, sustained death sentences were imposed in 
only eight counties; and over the past five·plus years, death sentences were 
imposed only in Shelby County. 

These findings, along with the other findings in Mr. Miller's report, prompt 

several questions required by Furman's systemic analysis of the constitutionality of 
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any capital punishment system. Given that Tennessee is imposing death sentences 

on only 3.4% of first degree murderers, and only 10% of murderers with more than 

one victim; and given that the State so far has executed only one out of 400 of those 

convicted, how is our system selecting the very few from the very many for imposing 

the ultimate penalty? Is Tennessee consistently and reliably sentencing to death 

only the "worst of the bad"? What arbitrary factors infect the system? Given the 

sharp decline in new death sentences, has Tennessee's evolved standard of decency 

reached the point where the death penalty has become a dead letter in close to all of 

the counties in the state, rendering capital punishment unconstitutional? 

From the statistical data, it cannot be reasonably disputed that Tennessee's 

capital sentencing system operates arbitrarily and capriciously. A number of 

factors contribute to the arbitrariness of the system, including: infrequency of 

application, geographical disparity, timing and natural deaths, error rates, quality 

of defense representation, prosecutorial discretion and misconduct, defendants' 

impairments, race, and judicial disparity. 112 

Two penological interests have been proposed as justifications for capital 

punishment: deterrence and retribution. It is debatable whether any capital 

punishment system has ever served these interests. But when the historical data is 

analyzed, no one can reasonably argue that our current capital punishment system 

serves either of these interests. There no longer exists a valid doctrinal foundation 

to support this system. 

112 See Attachment 37, Tennessee's Death Penalty Lottery, at 32·71. 
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Mr. Miller's survey necessarily leads to the following conclusion: 

When over the past 40 years we have executed fewer than one out of 
every 400 defendants (less than \4 of 1 %) convicted of first degree murder; 
when we sentence 90% of multiple murderers to life or life without parole and 
only 10% to death; when the majority of capital cases are reversed or vacated 
because of trial error; when the courts have found that in over 23% of capital 
cases, defense counsel's performance was constitutionally deficient; when the 
number of death row defendants who die of natural causes is four times 
greater than the number Tennessee actually executed; when we have not 
seen a new capital case in Tennessee since mid·2014; when we haven't seen 
any death sentences in the Grand Middle Division since early 2001 - then, it 
must also be said that the death penalty is an "unusual" and unfair 
punishment. The statistics make clear that Tennessee's system is at least as 
arbitrary and capricious as the systems declared unconstitutional in Furman 
- and that is without accounting for the exorbitant delays and costs inherent 
in Tennessee's system, which far exceed the delays and costs inherent in the 
pre· Furman era. 

The lack of proportionality and rationality in our selection of the few 
whom we decide to kill is breathtakingly indifferent to fairness, without 
justification by any legitimate penological purpose. The death penalty 
system as it has operated in Tennessee over the past 40 years, and especially 
over the past ten years, is but a cruel lottery, entrenching the very problems 
that Furman sought to eradicate. 

Attachment 37, Tennessee's Death Penalty Lottery, at 78·79. 

Mr. Zagorski's arguments are brought under both the United States 

Constitution (the Eighth and Fourteenth Amendments) and the Tennessee 

Constitution (Article I, §§ 8, 13 and 16). While the discussion of these issues mostly 

revolves around the protection against cruel and unusual punishment afforded by 

the Eighth Amendment, the Tennessee Constitution ought to provide greater 

protection against excessive or cruel punishments, for at least three reasons. 

First, Tennessee's Declaration of Rights includes two separate provisions 

prohibiting excessive or unreasonable punishments: the Cruel and Unusual 
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Punishments Clause of Art. I, § 16; and the "Unnecessary Rigor" Clause of Art. I, § 

13. Thus, the Tennessee Constitution explicitly provides greater protections for 

inmates than the Eighth Amendment. 

Second, the arbitrary and capricious operation of Tennessee's death penalty 

system implicates due process under the Law of the Land Clause of Art. I, § 8. 

Furman was decided under the Eighth Amendment Cruel and Unusual 

Punishments Clause, not under the Due Process Clause. 

And third, this Court has long recognized that, "as the final arbiter of the 

Tennessee Constitution, [itl is always free to expand the minimum level of 

protection mandated by the federal constitution." State v. Ferguson, 2 S.W.3d 912, 

916 (Tenn. 1999). See also, Burford v. State, 845 S.W.2d 204, 207 (Tenn. 1992) 

("U.S. Supreme Court interpretations of the due process clauses of the U.S. 

Constitution only establish a minim um level of protection, and this Court, as the 

final arbiter of the Tennessee Constitution, is always free to expand the minimum 

level of protection"); Doe v. Norris, 751 S.W.2d 834, 838 (Tenn. 1988) (same); State 

ex rel. Anglin v. Mitchell, 596 S.W.2d 779, 785·86 (Tenn. 1980) (proclaiming that 

due process is an "advancing standard"); Miller v. State, 584 S.W.2d 758, 760 (Tenn. 

1979) ("[A]s to Tennessee's Constitution, we sit as a court oflast resort, subject 

solely to the qualification that we may not impinge upon the minimum level of 

protection established by Supreme Court interpretations of the federal 

constitutional guarantees. But state supreme courts, interpreting state 
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constitutional provisions, may impose higher standards and stronger protections 

than those set by the federal constitution." (emphasis added)). 

VIII. Conclusion 

This Court should deny the motion to expedite execution date to allow the 

litigation and conclusion of Davidson County Chancery Court proceedings in 

Abdur'Rahman et al. v. Parker, No. 18-183-II. This Court should also deny the 

motion to set execution date and either reform the death sentences to life sentences, 

or otherwise grant Edmund Zagorski a new trial and sentencing proceeding. 

As the supreme judicial authority of Tennessee, this Court has the inherent, 

supreme judicial power under Article VI §1 of the Tennessee Constitution, In Re 

Burson, 909 S.W.2d 768, 772 (Tenn. 1995)), and undisputed "broad conference of 

full, plenary, and discretionary inherent power" under Tenn. Code Ann. §§16-3-503 

& 504, See Burson, 909 S.W.2d at 772-773, to deny the Attorney General's motion to 

set an expedited execution date and instead vacate Mr. Zagorski's death sentence 

and modify it to life. See Ray v. State, 67 S.W.553 (1901)(modifying death sentence 

to life); Poe v. State, 78 Tenn. 673 (1882)(modifying death sentence to life). This 

Court also has the statutory authority to recommend that the Governor commute 

Mr. Zagorski's sentence by issuing a certificate of commutation under Tenn. Code 

Ann. §40-27-106,113 order a new sentencing hearing, or recall the post-conviction 

mandate and grant post-conviction relief. 

Respectfully Submitted, 

ll3 See Green v. State, 14 S.W. 489 (Tenn. 1889)(recommending commutation), 
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FEDERAL PUBLIC DEFENDER FOR THE 
MIDDLE DISTRICT OF TENNESSEE 

KELLEY J. HENRY, BPR#21113 
Supervisory Asst. Federal Public Defender 
810 Broadway, Suite 200 
Nashville, TN 37203 
Phone: (615) 736·5047 
Fax: (615) 736-5265 
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DESIGNATION OF ATTORNEY OF RECORD 

Pursuant to Tenn. S. Ct. R. 12.3(B), Defendant Edmund Zagorski designates 
the following person as attorney of record upon whom service shall be made: 

KELLEY J. HENRY 
Supervisory Asst. Federal Public Defender 
810 Broadway, Suite 200 
Nashville, TN 37203 
Phone: (615) 736·5047 
Fax: (615) 736-5265 
Email: kellev henry@fd.org 

Ms. Henry prefers to be notified of orders or opinions of the Court by means 
of email. 

CERTIFICATE OF SERVICE 

I hereby certify that on the 1st day of March, 2018, a correct copy of the 
foregoing was served by email and United States Mail on: 

JENNIFER L. SMITH 
Associate Solicitor General 
P.O. Box 20207 
Nashville, TN 37202 
Jennifer.smith@ag.tn.gov 
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Attachment 1 



Date 
9/7/2017 

9/12/2017 
10/18/2017 

10/26/2017 
10/26/2017 

11/1/2017 
11/06/2017 

11/06/2017 
11/07/2017 

11/08/2017 

11/04/2017 
11/27/2017 
11/28/2017 

12/4/2017 

12/5/2017 
12/14/2017 
12/21/2017 

12/28/2017 
01/08/2018 

CHRONOLOGY OF EVENTS RELEVANT TO 
STATE'S MOTION TO EXPEDITE EXECUTION DATES 

Event 
Drug Supplier Emails TDOC stating ""Here is my concern with 
midazolam, being a benzodiazepine, it does not elicit strong 
analgesic effects. The subjects may be able to feel pain from the 
administration of the second and third drugs. Potassium Chloride 
especially.'' 
TPRA ReQuest sent to TDOC by counsel for Abdur'Rahman, et al. 
Drug Supplier emails TDOC a list of drugs that they have 
provided, indicating a June l, 2018 expiration date, and inquiring 
about TDOC DEA license. 
Drue: Sunnlier emails first invoice for midazolam. 
Drug Supplier emails TDOC "I will have my pharmacist write up a 
protocol." 
Drug- Sunnlier emails second invoice for midazolam and sie:ned W-9 
Response to 9/12/2017 TPRA request received. Despite request that 
response be current as of date of response, TDOC produces 
documents only up to September 7, 2017. "As has become your 
practice, you ask for records as of the date of your request, as well 
as the date of my response. In responding to your request I must 
request records from multiple sources, and necessarily must 
include a cut·off date in such requests. Accordingly, I will respond 
as of the date of your request only. As you are aware, the TPRA 
does not reQuire that I do more." 
TPRA ReQuest sent to TDOC by counsel for Abdur'Rahman, et al. 
TDOC sends email to drug supplier which asks "Any more product 
come in?" 
TDOC sends copy of Deberry Special Needs DEA license to Drug 
Sunnlier. 
Drug- Sunnlier sends photos of the drugs to TDOC. 
Drug Sunnlier emails third invoice for midazolam. 
Drug Supplier sends email with attachments "Edited Protocol.pdf' 
and "TN Ae:reement -Executed.ndf." 
Pharmacy service agreement signed by Tony Parker; date 
agreement signed by Drug Supplier is unknown because of 
redaction. 
TPRA Reouest sent to TDOC bv counsel for Abdur'Rahman, et al. 
Drue: SuPnlier emails fourth invoice for midazolam. 
TDOC legal counsel sends letter to counsel for Abdur'Rahman, et 
al. stating that TDOC will respond to TPRA requests from 
11/6/2017 and 12/5/2017 bv 01/15/2018. 
Drug SuPnlier emails fifth invoice for midazolam. 
Petition for Writ of Certiorari in Abdur'Rahman v. Parker, No. 17· 
6068 is denied. 



Date 
01/08/2018 

1/10/2018 
1/11/2018 

1/16/2018 

01/18/2018 

01/18/2018 

02/02/2018 

02/02/2018 
02/15/2018 

02/15/2018 

02/20/2018 

CHRONOLOGYOFEVENTSRELEVANTTO 
STATE'S MOTION TO EXPEDITE EXECUTION DATES 

Event 
TDOC adopts new lethal injection protocol adding the Midazolam 
Option 
TPRA Request sent to TDOC by counsel for Abdur'Rahman, et al. 
State Attorney General files Notice with the Tennessee Supreme 
Court regarding the denial of certiorari in Abdur'Rahman. No 
mention of problems with drug supply; no mention of new protocol. 
Service is by mail. The motions were filed late in the day Thursday. 
The following Friday state offices and many businesses in 
Nashville are closed due to inclement weather. The next business 
dav is Tuesdav. Januarv 16. 2018 due to Martin Luther Kine: Dav. 
Response to 11/06/2017 and 12/05/2017 TPRA requests is received. 
Despite request that response be current as of date of response, 
TDOC produces documents only up to December 4, 2017, plus the 
new protocol containing the Midazolam Option. This is the first 
notice to any person working on behalf of Tennessee Death Row 
Inmates that TN had adopted a new lethal injection protocol. 
Abdur'Rahman, Johnson, Hall, Irick, Miller, Sutton, Wright, West, 
and Zagorski each file notice with the Tennessee Supreme Court of 
their intent to challenge the new Midazolam Option in Chancery 
Court and state that such Complaint will be filed in thirtv days. 
Tennessee Supreme Court sets August 9, 2018 execution date for 
Billv Rav Irick. 
Response to 01/10/2018 TPRA request is received. Despite request 
that response be current as of date of response, TDOC produces 
documents only up to January 3, 2018. This heavily redacted 
response did not urovide anv additional relevant information. 
TPRA Reauest sent to TDOC by counsel for Abdur'Rahman. et al. 
State Attorney General files Motion asking Tennessee Supreme 
Court to set expedited execution dates for Abdur'Rahman, Johnson, 
Hall, Miller, Sutton, Wright, West, and Zagorski. Motion indicates 
that the State intends to use the Midazolam Option to execute the 
named inmates. 
Counsel for Abdur'Rahman, Johnson, Hall, Miller, Sutton, Wright, 
West, and Zagorski file notice with Tennessee Supreme Court that 
they intend to respond to State's motion for expedited execution 
dates within 14 days and that they will file Complaint in Chancery 
Court on Februarv 20, 2018. 
Abdur'Rahman, Johnson, Hall, Irick, Miller, Sutton, Wright, West, 
and Zagorski and others file 16 count, 92 page complaint in 
Davidson County Chancery Court challenging the Midazolam 
Ootion. 
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The places that it is readily available from do they have disclaimer requirements like 
what - hit us with on the Penta? 

CONFIOENl/ALITY: The, IA~ conlained in I'll$ Mnell ~' Qdlng 8l'IY altomo1115. b Jntended oni'f br tho ~ISOnel, amfldeotlal aid 
pr-(-""oliy"-i"•"""lndMdualtoWlliellh-.The--and~1-•maycomainconlida,llial 
lnfofmallon tlllll It. proleded by AllomeylCllent prMfege and eKempl from dlsdosuct under eppllca;le lew. If lhe teaderd. Ills 11111ssage Is nol lbe fll!Ond8d 
~L )'OU are nCGlitd l"6i ~ review, use. dll:clDisuro, i:b!rtllllloo orcopylllQI or lhi:s c:ommunicalo!l ls slrlcif~ pmhit:iled If you ha¥e rece:ted ibis 
(OIMIUlllealkm it<eflOt. p;IBlse cot1ta::t Ille ll!M8l by reply Hid ~ and d&tlrc,y 19 Coples of tne.:o•!OJINll rntsSaJ)e. 

From: 
Sen-: Thursda September 07, 2017 12:58 PM 
To: 
Sub : : pdtae 

*" This Is an EXTERNAL email. Please exercise caution. DO NOT open 
attachments or click finks from unknown senders or unexpected email - STS-
Security. ... ·--.~~:.. :-. .:Jr·-: 

Hello. 

That stuff Is readily available along with potassium chloride. I reviewed several 
protocols from states that currently use that method. Most have a 3 drug protocol 
Including a paralytic and potassium chloride. Here is my concern with Midazolam. Being 
a benzodiazepine, it does not elicit strong analgesic effects. The subjects may be able to 
feel pain from the administration of the second and third drugs. Potassium chloride 
especially. It may not be a-huge concern but can open the door to some scrutiny on 
your end. Consider the use of an alternative like Ketamine or use In conjunction with an 
opfoid. Availability of the paralytic agent Is spotty. Pancuronium, Rocuronium, and 
Vecuronium are currently unavailable. Succinylcholine is available in limited quantity. 
I'm currently checking other sources. I'll let you know shortly. 

Regards, 

f 1mage004,jpg,,l 
Thi, document may cohtain information cov.r2d "nder.the Privacy Act, 5 use $52(•}, and/or l{eafth lnsur,nce 
Ponabllfty and Aecounte~lltyAct (PU,04-191} and tu varJow Implementing rqubttlons and m1Ut be pr~tected Ir, 
KCOrdance with thole prvvtsiDM. H&Nlhcare lnformetion ls pen.on.-1 and 1enskive ;md must be treated accordingly. If 
this co,respondenc:e ·contain,: helltl'tcare lnformatkm' It IS .beln, provtded to you after approPMtt. authorUtion from 
the·p,tient or under drc:umstilnces that do not require patient :authorizatloa. You, the rectp~ are obll&ated to 
mafntaJn it In a safe, secure, and confldentlal manner. RedbdOsure without additional ,,_t:tent consent or as permitted 
by l11w 1.$ prohibited. unauthor!zed redfsd0$ure or tenure to maintain confidentiality sUbjects rov to approprlat(!, 
sanction. If vou hlilW received 'this eon"Upondence In error, please notify the s.ender at once and destroy any mp~ 
you have made, 

4 



Attachment 3 



------------------
From: .... 
Sent: 1, l! • " • ber 26, 2017 4:16 PM 
To: 
Subject: Re: Additonal Info 

Can you shoot me a W9 so I can get that to fiscal? 

Sent from my !Phone 

On Oct 26, 2017, at 3:30 PM, wrote: 

••• This is an EXTERNAL email. Please exercise caution. DO NOT open attachments or click links 
from unknown senders or unexpected emafl. $TS-Security .... 

-
I will have my pharmacist write up a protocol. All drugs are required to be stored in a secured location 
at room temperature (between 15 and 30 degrees celclus). 

Attached is the current Invoice along with our Pharmacy Services Agreement, Please review the 
agreement and let me know if you have any concerns or questions. We wm also need the address along 
with a copy of the current DEA and pharmacy/state license forthe facflity where we will be shipping the 
medicatio11 to. 

There is another shipment arriving tomorrow with 8 Midazolam and 4 Vecuronium sets on board. I will 
get you the particulars when it arrives. Thanks Kelly. Let me know if I can be of further assistance. 

Regards, 

Thi• document may contain lnlonnatlon covered under Iha Privacy Act, S USC SS2(a), end/or Healttl Insurance PonabHlty and Acco"'nubihty 
Act (Pll04~191) and 1ts vario115 lmplementln1 regul&tlOns •nd must b• protected ht accordance wJth those provisions. He;althc,re 
1r.formJtlon Is personal and sensitive and must btt treated KC:on:Hnily, If this correspondenee contelnf. healthc.are lnform11t,on It ts being 
p•ovided to vou after apJ)f'Oprbfte autftoriutlon frcm the patient or under drcuinstances that do not-require patient authorization. You, the 
recipient. are o"OUpted to-maintain It lh a sale, secw--e, and confidential manner. Redbclo11ure without addltlon.11 patient consent or as 
permitted by hlw-ls prohlblted. Unauthoriled redisdosur. -01 fallure·to maintain confldenthtllty subfects you to •pproprlate s.anct1011. If yC>U 
have receiv.d thb correspondellce In error, pluse noUly the Hnde.r a:t once a.tld destroy.any copies you h•ve made-. 

From 
Sent: Thur.day, Octoher 2.6, 2017 1 :4 l PM 
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From: 
Sent: 
To: 
Subject: 
Attachments: Edited Protocof.pdf; TN Agreement • Executed.pdf 

••• This is an EXTERNAL email. Phiase exercise caution. DO NOT open attachments or click links from unknown 
senders or unexpected email • STS-Security. '" 

• 
Attached Is the executed agreement and revisions to the protocol. Only one change was noted. Where the potassium 
chloride is concerned, in order to reach the required dose you need 120ml. Using 50cc syringes would only allow for 
100ml necessitating the need for a third syringe with 20ml. You can eliminate the third syringe by using two 60cc 
syringes in ptace of the 50cc. One thing to note Is that each 10mg Vecuronium vial will need to be reconstituted with 
10ml of bacteriostatlc water before use, which we will provide. Did you all want us to provide you with the syringes and 
needles? 

Regards, 
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DALE A. BAICH (OH Bar No. 0025070) 
dale_baich@fd.org 
JESSICA L. FELKER (IL Bar No. 6296357) 
Jessica _felker@fd.org 
850 West Adams Street, Suite 201 
Phoenix, Arizona 85007 
602.382.2816 J 602.889.3960 facsimile 

Counsel for Condemned Plaintiffs 

MARKE. HADDAD (CA Bar No. 205945) 
mhaddad@sidley.com 
SIDLEY AUSTIN LLP 
555 West Fifth Street, Suite 4000 
Los Angeles, California 90013 
213.896.6000 I 213.896.6600 facsimile 

Counsel for the Coalition and Condemned Plaintiffs 

MARK BRNOVICH 
Attorney General 
(Firm State Bar No. 14000) 
JEFFREY L. SPARKS {SBN 027536) 
Assistant Attorney General 
Capital Litigation Section 
1275 West Washington 
Phoenix, Arizona 85007-2997 
602.542.4686 I CADocket@azag.gov 

Counsel for Defendants 
[additional counsel listed on signature page] 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

First Amendment Coalition of Arizona, Inc.; 
Charles Michael Hedlwid; Graham S. 
Henry; David Gulbrandson; Robert Poyson; 
Todd Smith; Eldon Schurz; and Roger 
Scott, 

Plaintiffs, 

v. 

Charles L. Ryan, Director of ADC; James 
O'Neil, Warden, ASPC-Eyman; Greg Fizer, 
Warden, ASPC-Florence; and Does 1-10, 
Unknown ADC Personnel, in their official 
capacities as Agents of ADC, 

Defendants. 

Case No. 2:14-cv-01447-NVW-JFM 

STIPULATED SETTLEMENT 
AGREEMENT AND [PROPOSED} 
ORDER FOR DISMISSAL OF CLAIM 
ONE 



Case 2:14-cv-01447-NVW Document 152 Filed 12/19/16 Page 2 of 6 

1 Plaintiffs Charles Michael Hedlund, Graham S. Henry, David Gulbrandson, 

2 Robert Poyson, Todd Smith, Eldon Schurz, and Roger Scott (collectively, "Plaintiffs,"), 

3 and Defendants Charles L. Ryan, Director of the Arizona Department of Corrections 

4 ("ADC"); James O'Neil, Warden, ASPC-Eyman; and Greg Fizer, Warden, ASPC-

5 Florence (collectively, "Defendants"), hereby stipulate and agree as follows: 

6 WHEREAS, Claim One of Plaintiffs' Second Amendment Complaint ("Claim 

7 One") challenges ADC's intended use of lethal injection drug Protocol C that consists of 

8 midazolam, which belongs to a class of drugs called benzodiazepines, followed by a 

9 paralytic (vecuronium bromide, rocuronium bromide, or pancuronium bromide), and 

IO potassium chloride under the Eighth Amendment; 

I I WHEREAS, Defendants contend that ADC's previous supplier of midazolam no 

12 longer provides the drug for use in lethal injection executions and that ADC's supply of 

13 midazolam expired on May 31, 2016; 

14 WHEREAS, ADC has removed Protocol C, the three-drug combination 

15 beginning with midazolam that Plaintiffs' challenge in Claim One, from Department 

16 Order 710; 

17 WHEREAS, Defendants hereby represent, covenant, and agree, and Plaintiffs 

18 and Defendants (collectively, the "parties") intend, that ADC will never again use 

I 9 midazolam, or any other benzodiazepine, as part of a drug protocol in a lethal injection 

20 execution; 

21 WHEREAS, Plaintiffs contend that they have incurred in excess of$2,080,000 in 

22 attorneys' fees and costs in litigating this action; 

23 WHEREAS, the parties agree that, because of the above-described 

24 circumstances, resolution of Claim One-without further litigation, without any 

25 admission of liability, and without any final adjudication of any issue of fact or law-is 

26 appropriate and will avoid prolonged and complicated litigation between the parties; 

27 
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1 WHEREAS, the parties intend this stipulated settlement agreement to be 

2 enforceable by, and for the benefit of, not only the Plaintiffs but also all current and 

3 future prisoners sentenced to death in the State of Arizona ("Condemned Prisoner 

4 Beneficiaries"), who are express and intended third-party beneficiaries of this stipulated 

5 settlement agreement and who are entitled to all rights and benefits provided to Plaintiffs 

6 herein, and who, upon any showing that ADC intends to use midazolam, or any other 

7 benzodiazepine, in an execution or in an execution protocol, may continue this action as 

8 substituted plaintiffs pursuant to Rule 25(c) oftbe Federal Rules of Civil Procedure; 

9 WHEREAS, the parties intend this stipulated settlement agreement to bind 

10 Defendants, ADC, and any of Defendants' successors in their official capacities as 

11 representatives of ADC, who, in the event that any Plaintiff or Condemned Prisoner 

12 Beneficiary moves to reopen this proceeding under Rule 60(b )(6) of the Federal Rules of 

13 Civil Procedure, will be deemed to have been automatically substituted as defendants in 

14 this action pursuant to Rule 25( d) of the Federal Rules of Civil Procedure; 

15 WHEREAS, the parties intend and agree that, upon any breach of this stipulated 

16 settlement agreement, (a) any Plaintiff or Condemned Prisoner Beneficiary has standing 

17 and the right to move to reopen this proceeding under Rule 60(b)(6) of the Federal Rules 

18 of Civil Procedure, and (b) an order shall issue permanently enjoining ADC from using 

19 midazolam, or any other benzodiazepine, in an execution or in an execution protocol; 

20 WHEREAS, in the event that any Plaintiff or Condemned Prisoner Beneficiary 

21 moves to reopen this proceeding under Rule 60(b)(6) of the Federal Rules of Civil 

22 Procedure, the parties agree that Defendants, ADC, and/or any of Defendants' 

23 successors in their official capacities as representatives of ADC waive all objections to 

24 this Court's reopening of this proceeding, including on the basis of timing, ripeness, 

25 mootness, or the standing of the moving parties; 

26 WHEREAS, in the event that this stipulated settlement agreement is breached 

27 through ADC's use or intent to use a benzodiazepine in an execution or in an execution 

28 
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protocol, and any Plaintiff's or Condemned Prisoner Beneficiary's motion to reopen this 

2 proceeding under Rule 60(b)(6) of the Federal Rules of Civil Procedure is not granted 

3 for reasons related to the moving parties' standing or the Court's jurisdiction, 

4 Defendants consent to the entry of an order in a separate action by a Plaintiff or a 

5 Condemned Prisoner Beneficiary for breach of this agreement that permanently enjoins 

6 ADC from using midazolam, or any other benzodiazepine, in an execution or in an 

7 execution protocol. 

8 IT IS THEREFORE STIPULATED AND AGREED that: 

9 (1) Claim One of Plaintiffs' Second Amended Complaint is dismissed, 

10 without prejudice. 

11 (2) Upon any showing by any Plaintiff or Condemned Prisoner Beneficiary 

12 that ADC intends to use midazolam, or any other benzodiazepine, in an execution or in 

13 an execution protocol, Claim One shall be reinstated and reopened pursuant to Rule 

14 60(b)(6) of the Federal Rules of Civil Procedure, and, based on the agreement and 

15 consent of the parties granted herein, an injunction shall issue in this action or in a 

16 separate action for breach of the parties' stipulated settlement agreement permanently 

17 enjoining ADC from using midazolam, or any other benzodiazepine, in an execution or 

18 in an execution protocol. 

19 (3) Plaintiffs agree not to seek their attorneys' fees and costs incurred in 

20 litigating Claim One unless Defendants or ADC breach this stipulated settlement 

21 agreement, in miich case Plaintiffs shall be entitled to seek an award of their reasonable 

22 attorneys' fees and costs incurred in litigating Claim One, in an amount to be determined 

23 by the Court, either in this action or in a separate action for breach of the parties' 

24 stipulated settlement agreement. In that circumstance, Plaintiffs shall also be entitled to 

25 seek to collect their reasonable attorneys' fees and costs incurred in moving to enforce 

26 this stipulated settlement agreement. 

27 

28 
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Dated: December 19, 2016 Sidley Austin LLP 

sf Mark E. Haddad 
Mark E. Haddad 
Attorneys for Plaintiffs Charles Michael 
Hedlund; Graham S. Henry; David 
Gulbrandson; Robert Poyson; Todd Smith; 
Eldon Schurz; and Roger Scott 

7 Dated: December 19, 2016 Office of the Arizona Attorney General 
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sf Jeffrey L. Sparks 
Jeffrey L. Sparks 
David Weinzweig 
Lacey Stover Gard 
John Pressley Todd 

Attorneys for Defendants 

I, Mark Haddad, hereby attest that 
counsel for Defendants, Jeffiey L. Sparks, 
authorized the use of his signature on, and 
concurred in the filing of, this document, 
on December 19, 2016. 

sf Mark E. Haddad 
Mark E. Haddad 

* * * 
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1 ORDER 

2 IT IS SO ORDERED. 

3 

4 DATED this _dayof , 2016. 

5 

6 
Neil V. Wake 

7 United States District Judge 
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JONM.SANDS 
Federal Public Defender, District of Arizona 
DALE A. BAICH (OH Bar No. 0025070) 
dale_baich@fd.org 
JESSICA L. FELKER (IL Bar No. 6296357) 
Jessica _felker@f d .org 
850 West Adams Street, Suite 201 
Phoenix, Arizona 85007 
602.382.2816 I 602.889.3960 facsimile 

Counsel for Condemned Plaintiffs 

MARKE. HADDAD (CA Bar No. 205945) 
mhaddad@sidley.com 
SIDLEY AUSTIN LLP 
555 West Fifth Street, Suite 4000 
Los Angeles, California 90013 
213.896.6000 I 213.896.6600 facsimile 

Counsel for the Coalition and Condemned Plaintiffs 

MARK BRNOV!CH 
Attorney General 
(Finn State Bar No. 14000) 
JEFFREY L. SPARKS (SBN 027536) 
Assistant Attorney General 
Capital Litigation Section 
1275 West Washington 
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FOR THE DISTRICT OF ARIZONA 

First Amendment Coalition of Arizona, Inc.; 
Charles Michael Hedlund; Graham S. 
Henry; David Gulbrandson; Robert Poyson; 
Todd Smith; Eldon Schurz; and Roger 
Scott, 

Plaintiffs, 

v. 

Charles L. Ryan, Director of ADC; James 
O'Neil, Warden, ASPC-Eyman; Greg Fizer, 
Warden, ASPC-Florence; and Does 1-10, 
Unknown ADC Personnel, in their official 
capacities as Agents of ADC, 

Defendants. 
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1 Plaintiffs Charles Michael Hedlund, Graham S. Henry, David Gulbrandson, Robert 

2 Poyson, Todd Smith, Eldon Schurz, and Roger Scott (collectively, "Plaintiffs"), and 

3 Defendants Charles L. Ryan, Director of the Arizona Department of Corrections ("ADC'); 

4 James O'Neil, Warden, ASPC-Eyman; and Greg Fizer, Warden, ASPC-Florence 

5 (collectively, "Defendants"), hereby stipulate and agree as follows: 

6 WHEREAS, on December 22, 2016, this Court entered an Order for Dismissal of 

7 Claim One (ECF No. 155) based on the December 19, 2016 Stipulated Settlement 

8 Agreement (ECF No. 152) between Plaintiffs and Defendants (collectively, the "parties"); 

9 WHEREAS, Claim Six and Claim Seven of Plaintiffs' Second Amended 

IO Complaint ("SAC"} (ECF No. 94) and Plaintiffs' Supplemental Complaint (ECF No. 163) 

11 challenge the ADC's reservations of excessive discretion in its execution procedures, and 

12 Defendants' past and proposed future exercises of that discretion, including through "last-

13 minute deviations from critical aspects of its announced execution process," May 18, 

14 2016, Order Granting in Part and Denying in Part Defendants' Motion to Dismiss SAC at 

15 13 (ECF No. 117), as violative of the Eighth and Fourteenth Amendments; 

16 WHEREAS, Defendants intend to resolve the deficiencies Plaintiffs allege 

17 through their permanent repudiation of certain provisions contained in past versions of the 

18 ADC's execution procedures, as set forth herein, and through the adoption of a new set of 

19 execution procedures reflecting those changes; 

20 WHEREAS, Defendants' execution procedures have, in the past, stated that "[t]his 

21 Department Order outlines internal procedures and does not create any legally enforceable 

22 rights or obligations," e.g., Ariz. Dep't of Corr., Dep't Order 710, at p.l (Jan. 11, 2017); 

23 WHEREAS, Defendants hereby represent, covenant, and agree, and the parties 

24 intend, that Defendants and the ADC will remove from the ADC's current execution 

25 procedures the sentence---"[t]his Department Order outlines internal procedures and does 

26 not create any legally enforceable rights or obligations"-and that Defendants and the 

27 

28 

1 
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1 ADC will never again include such language or substantially similar language in any 

2 future version of the ADC's execution procedures (together, "Covenant No. l"); 

3 WHEREAS, Defendants' execution procedures have, in the past, granted the 

4 Director of the ADC (the "ADC Director") the discretion to change any of the timeframes 

5 set forth in the execution procedures based on the ADC Director's determination that there 

6 has been an "unexpected or otherwise unforeseen contingency," e.g. Ariz. Dep't of Corr., 

7 Dep't Order 710 ,r 1.1.2.3 (Jan. 1 I, 2017); 

8 WHEREAS, Defendants hereby represent, covenant, and agree, and the parties 

9 intend, that the ADC Director shall henceforth have the authority to change timeframes 

10 relating to the execution process only when those timeframes correspond to minor or 

11 routine contingencies not central to the execution process; that timeframes that are central 

12 to the execution process include, but are not limited to, those relating to execution 

13 chemicals and dosages, consciousness checks, and access of the press and counsel to the 

I 4 execution itself; and that Defendants and the ADC will never again include provisions in 

15 any version of the ADC's execution procedures that purport to expand the ADC Director's 

16 discretion to deviate from timeframes set forth in the execution procedures beyond those 

17 relating to minor or routine contingencies not central to the execution process (together, 

18 "Covenant No. 2"); 

19 WHEREAS, Defendants' execution procedures have, in the past, granted the ADC 

20 Director the discretion to change the quantities or types of chemicals to be used in an 

21 execution at any time that he determines such a change to be necessary, even after a 

22 warrant of execution has been sought, e.g., Ariz. Dep't of Corr., Dep't Order 710, Att. D 

23 ,r C.6 (Jan. 11, 20 I 7); 

24 WHEREAS, Defendants hereby represent, covenant, and agree, and the parties 

25 intend, that the ADC Director shall henceforth have the authority to change the quantities 

26 or types of chemicals to be used in an execution after a warrant of execution has been 

27 sought only if the Director, the ADC, Defendants, and/or their counsel, (l) notify the 

28 
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1 condemned prisoner and his/her counsel of the intended change, (2) withdraw the existing 

2 warrant of execution, and (3) apply for a new warrant of execution; and that Defendants 

3 and the ADC will never again include provisions in any version of the ADC's execution 

4 procedures that permit the ADC Director or the ADC to change the quantities or types of 

5 chemicals to be used in an execution after a warrant of execution has been sought without 

6 also withdrawing and applying through counsel for a new warrant of execution (together, 

7 "Covenant No. 3"); 

8 WHEREAS, Defendants' execution procedures, in the past, have not expressly 

9 limited the ADC Director's discretion regarding the use of quantities and types of 

10 chemicals to only those quantities and types of chemicals set forth in the ADC's execution 

11 procedures; 

12 WHEREAS, Defendants hereby represent, covenant, and agree, and the parties 

13 intend, that the ADC Director's discretion to choose the quantities and types of chemicals 

14 for an execution shall be limited to the quantities and types of chemicals set forth expressly 

15 in the then-current execution procedures; that the quantities or types of chemicals that may 

16 be used in an execution may be modified only through the formal publication of an 

17 amended set of execution procedures; and that any future version of execution procedures 

18 will expressly reflect this limitation of discretion (together, "Covenant No. 4 "); 

19 WHEREAS, Defendants' execution procedures, in the past, have required that, if 

20 any compounded chemical is to be used in an execution, the ADC shall obtain it from only 

21 a "certified or licensed" compounding pharmacist or compounding pharmacy, but the 

22 ADC's most recent version of its execution procedures has removed that limitation in lieu 

23 of a requirement that the ADC provide a "qualitative analysis of any compounded or non-

24 compounded chemical to be used in the execution ... within ten calendar days after the 

25 state seeks a Warrant ofExecution," compare Ariz. Dep't of Corr., Dep't Order 710, Att. 

26 D ,r C.2 (Oct. 23, 2015), with Ariz. Dep't of Corr., Dep't Order 710, Att. D ,r C.2 (Jan. 11, 

27 2017); 

28 
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1 WHEREAS, Defendants hereby represent, covenant, and agree, and the parties 

2 intend, that the ADC shall provide, upon request and within ten (I 0) calendar days after 

3 the State of Arizona seeks a warrant of execution, a quantitative analysis of any 

4 compounded or non-compounded chemical to be used in an execution that reveals, at a 

5 minimum, the identity and concentration of the compounded or non-compounded 

6 chemical; that ADC will only use chemicals in an execution that have an expiration or 

7 beyond-use date that is after the date that an execution is to be carried out; that, if the 

8 chemical's expiration or beyond-use date states only a month and year (e.g., "May 2017"), 

9 ADC will not use that chemical after the last day of the month specified; and that all future 

10 versions of the ADC's execution procedures shall include these requirements (together, 

11 "Covenant No. 5"); 

12 WHEREAS, Defendants' execution procedures have, in the past, permitted the use 

13 of a three-drug lethal-injection protocol using: (1) a barbiturate or a benzodiazepine as the 

14 first drug, (2) a paralytic such as vecuronium bromide, pancuronium bromide, or 

15 rocuronium bromide (collectively, "Paralytic") as the second drug, and (3) potassium 

16 chloride as the third drug; e.g., Ariz. Dep't of Corr., Dep't Order 710, Att. o,i C.2 at Chart 

17 C (Jan. 11, 2017); 

18 WHEREAS, Defendants hereby represent, covenant, and agree, and the parties 

19 intend, that Defendants and the ADC will never again use a Paralytic in an execution; and 

20 that Defendants and the ADC consequently will remove their current three-drug lethal-

21 injection protocol from the current and any future version of the ADC's execution 

22 procedures (together, "Covenant No. 6"); 

23 WHEREAS, Defendants' execution procedures have, in the past, provided for 

24 prisoners or their agents to purchase and/or supply chemicals for use in the prisoner's own 

25 execution, e.g., Ariz. Dep't of Corr., Dep't Order 710, Att. D ,i C.l (Jan. 11, 2017); 

26 WHEREAS, Defendants hereby represent, covenant, and agree, and the parties 

27 intend, that Defendants and the ADC shall remove from the ADC' s execution procedures 

28 
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1 any provision that purports to permit prisoners or their agents to purchase and/or supply 

2 chemicals for use in the prisoner's own execution, and that Defendants and the ADC will 

3 never again include any such provision or any substantially similar provision in any future 

4 version of the ADC's execution procedures (together, "Covenant No. 7"); 

5 WHEREAS, the parties agree that the version of Department Order 710 published 

6 on June 13, 2017 fully satisfies Covenant Nos. I through 7; 

7 WHEREAS, Plaintiffs contend that they have incurred in excess of $2,350,000 in 

8 attorneys' fees and costs in litigating this action since its inception, and have incurred in 

9 excess of $280,000 in attorneys' fees and costs in litigating this action since this Court's 

10 December 22, 2016, Order dismissing Claim One without prejudice (ECF No. 155); 

11 WHEREAS, the parties agree that, because of the above-described circumstances, 

12 resolution of Claim Six and Claim Seven-without further litigation, without any 

13 admission of liability, and without any final adjudication of any issue of fact or law-is 

14 appropriate and will avoid prolonged and complicated litigation between the parties; 

15 WHEREAS, the parties intend this Stipulated Settlement Agreement to be 

16 enforceable by, and for the benefit of, not only the Plaintiffs but also all current and future 

17 prisoners sentenced to death in the State of Arizona ("Condemned Prisoner 

18 Beneficiaries"), who are express and intended third-party beneficiaries of this Stipulated 

19 Settlement Agreement and who are entitled to all rights and benefits provided to Plaintiffs 

20 herein, and who, upon any showing that any of the Defendants, any of the Defendants' 

21 successors in their official capacities as representatives of the ADC ("Defendants' 

22 Successors"), or the ADC has violated or intends to violate any of Covenant Nos. 1 

23 through 7 may continue this action as substituted plaintiffs pursuant to Rule 25(c) of the 

24 Federal Rules of Civil Procedure; 

25 WHEREAS, the parties intend this Stipulated Settlement Agreement to bind 

26 Defendants, the ADC, and Defendants' Successors, who, in the event that any Plaintiff or 

27 Condemned Prisoner Beneficiary moves to reopen this proceeding under Rule 60(b)(6) of 

28 
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I the Federal Rules of Civil Procedure, will be deemed to have been automatically 

2 substituted as defendants in this action pursuant to Rule 25( d) of the Federal Rules of Civil 

3 Procedure; 

4 WHEREAS, the parties intend and agree that, upon any breach of this Stipulated 

5 Settlement Agreement, (a) any Plaintiff or Condemned Prisoner Beneficiary has standing 

6 and the right to move to reopen this proceeding under Rule 60(bX6) ofthe Federal Rules 

7 of Civil Procedure, and (b) an order shall immediately issue permanently enjoining the 

8 ADC from violating Covenant Nos. 1-7; 

9 WHEREAS, in the event that any Plaintiff or Condemned Prisoner Beneficiary 

10 moves to reopen this proceeding under Rule 60(b)(6) of the Federal Rules of Civil 

11 Procedure, the parties agree that the Defendants, the ADC, and Defendants' Successors 

12 waive all objections to this Court's reopening of this proceeding, including on the basis of 

13 timing, ripeness, mootness, or the standing of the moving parties; 

14 WHEREAS, in the event that this Stipulated Settlement Agreement is breached 

15 through an actual or intended violation of any of Covenant Nos. 1 through 7 by 

16 Defendants, Defendants' Successors, or the ADC, and any Plaintiff's or Condemned 

17 Prisoner Beneficiary's motion to reopen this proceeding under Rule 60(b)(6) of the 

18 Federal Rules of Civil Procedure is not granted for reasons related to the moving parties' 

19 standing or the Court's jurisdiction, Defendants, Defendants' Successors, and the ADC 

20 consent to the entry of an order in a separate action by a Plaintiff or a Condemned Prisoner 

21 Beneficiary for breach of this agreement that permanently enjoins Defendants, 

22 Defendants' Successors, and the ADC from engaging in any conduct that violates any of 

23 Covenant Nos. 1 through 7. 

24 IT IS THEREFORE STIPULATED AND AGREED that: 

25 (I) Claims Six and Seven of Plaintiffs' Second Amended Complaint and 

26 Supplemental Complaint are dismissed, without prejudice. 

27 

28 

(2) The parties do not hereby intend to settle, and Plaintiffs instead expressly 
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reserve their right to appeal, other claims that were dismissed by the Court's May 18, 

2016, Order, including Claims 3, 4, and 5, which challenge various aspects of the ADC's 

execution procedures on First Amendment grounds. 

(3) Upon any showing by any Plaintiff or Condemned Prisoner Beneficiary that 

any of the Defendants, any of the Defendants' Successors, or the ADC intend to engage 

in or have actually engaged in any of the following conduct (together, the "Prohibited 

Conduct"): 

(a) adopt language in any future version of the ADC's execution 

procedures that purports to disclaim the creation of rights or obligations; 

(b) grant the ADC and/or the ADC Director the discretion to deviate 

from timeframes set forth in the ADC' s execution procedures regarding issues that 

are central to the execution process, which include but are not limited to those 

relating to execution chemicals and dosages, consciousness checks, and access of 

the press and counsel to the execution itself; 

( c) change the quantities or types of chemicals to be used in an execution 

after a warrant of execution has been sought without first notifying the condemned 

prisoner and his/her counsel of the intended change, withdrawing the existing 

warrant of execution, and applying for a new warrant of execution; 

(d) select for use in an execution any quantity or type of chemical that is 

not expressly permitted by the then-current, published execution procedures; 

( e) fail to provide upon request, within ten (10) calendar days after the 

State of Arizona seeks a warrant of execution, a quantitative analysis of any 

compounded or non-compounded chemical to be used in an execution that reveals, 

at a minimum, the identity and concentration of the compounded or non­

compounded chemicals; 

(f) use or select for use in an execution any chemicals that have an 

expiration or beyond-use date that is before the date that an execution is to be 

7 
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carried out; or use or select for use in an execution any chemicals that have an 

2 expiration or beyond-use date listed only as a month and year that is before the 

3 month in which the execution is to be carried out; 

4 (g) adopt or use any lethal-injection protocol that uses a paralytic 

5 (including but not limited to vecuronium bromide, pancuronium bromide, and 

6 rocuronium bromide); or 

7 (h) adopt any provision in any future version of the ADC's execution 

8 procedures that purports to permit prisoners or their agents to purchase and/or 

9 supply chemicals for use in the prisoner's own execution; then 

10 Claims Six and Seven shall be reinstated and reopened pursuant to Rule 60(b )(6) of the 

11 Federal Rules of Civil Procedure, and, based on the agreement and consent of the parties 

12 granted herein, an injunction shall immediately issue in this action or in a separate action 

13 for breach of this Stipulated Settlement Agreement permanently enjoining Defendants, 

14 Defendants' Successors, and the ADC from engaging in any of the Prohibited Conduct. 

15 ( 4) Plaintiffs agree not to seek their attorneys' fees and costs incurred in 

16 litigating Claims Six and Seven unless Defendants, Defendants' Successors, or the ADC 

17 breach this Stipulated Settlement Agreement, in which case Plaintiffs shall be entitled to 

18 an award, either in this action or in a separate action for breach of this Stipulated 

19 Settlement Agreement, of their reasonable attorneys' fees and costs incurred in litigating 

20 this action from its inception through the effective date of this Stipulated Settlement 

21 Agreement, as determined by the Court after briefing by the parties. In that circumstance, 

22 Ill 
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26 Ill 
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1 Plaintiffs shall also be entitled to seek to collect their reasonable attorneys' fees and costs 

2 incurred in moving to enforce this Stipulated Settlement Agreement. 

3 IT IS SO STIPULATED. 

4 

5 

6 Dated: June21,2017 
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Dated: June21,2017 

Sidley Austin LLP 

sf MarkE. Haddad 
Mark E. Haddad 

Attorneys for Plaintiffs 

Office of the Arizona Attorney General 

sf Jeffeey L. Sparks 
Jeffrey L. Sparks 

Attorneys for Defendants 
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I CERTIFICATE OF SERVICE 

2 I hereby certify that on June 21, 2017, I electronically filed the foregoing 

3 Stipulated Settlement Agreement and [Proposed) Order for Dismissal of 

4 Claims Six and Seven by using the CM/ECF system. I certify that all participants 

5 in the case are registered CM/ECF users and that service will be accomplished by 

6 the CM/ECF system. 
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Isl Barbara Cunningham 
Barbara Cunningham 
Legal Secretary 
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Chronology of Public Records Requests 

Request Date Response Date Timeframe of Documents 
A~--11-- Produced 

September 12, 2017 November 6, 2017 February 15, 2017· 
September 7, 2017 

November 6, 2017 & January 16, 2018 October 17, 2017· 
December 5. 2017 December 4, 2018 
January 10, 2018 February 2, 2018 October 26, 2017 · 

Januarv 3, 2018 
Februarv 2, 2018 No Response Received 
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- .... _______________ _ 
From: 
Sent: ctober 18, 2017 11:01 AM 
To: 
Subject: Re: Question 

I believe we do I will double check on it. 

Sent from my iPhone 

On Oct 18, 2017, at 10:47 AM, 

Good morning­

Below is a list of what has been received from our suppliers 

Midazolam -1000mg, Lot: -EXP: 1June2018 

Vecuronium - 200mg, Lot: - EXP: 12/18 

Potassium Chloride - 2000mEq, Lot: -EXP: 1May2018 

wrote: 

I'm working on revising the BAA and agreement. I should have It to you by the end of the day. Do you 
all have a DEA license? 

Regards, 

This document may contain Information covered under the PrMlq Act.SUS( SS2la}, and/or Meallh lru~nce Portability and Accountability 
Act 1PL104¥191) and ltS various hnpfementtns regulations- and must be ptOtected In accordance with those pro\'JSfons, Healthcare 
Information Is personal •nd sensJtive· and mu.ft be treated MCOrdlngly. tf this conespon.dence contains healthcare lnfonnlitlon It 1$ belit1 
provtded to you .after apptoftrlate a\lthorb:etlon ftom -the patlent or uftffr c:1tcums1ance.s that do not rcqulr-, patient authotllallon. You, the 
rec~tent,. are ob,._ated to maJntaln·ft In a safe# "cure, and confidential tnanriet. Aedlsdosu,e wlthoutffditionaJ p•tltM 1:on,ent ot as 
permitted by law Is prohlblMd, Unaothorized redJsdosur.e or faDure. to maintain confldent1$11ty Jubjects You to appropriate sanction. ff yo1,1 
hive ruelvad thls correspoJ\Hnce In error., please r,otffy th• under at once .-nd destroy any copies yc,1,1 h111e m•de, 

To: 
Subject: RE: Question 

I got some info re: the test .... Let me know if there is a good time to call and fill you in. thx 

57 
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. PHARMACY SERVICF.SAGREEMENT .. 

between 
("Depurtm.:nr") on this day 
l;Qf)$idotatlon herein expressed. 

T (" Agreement'') Is being made and entered into by and 
{"Pharmacy") and -·--·-·-··----··-·--······ ----. _____ _ 

b\l.A/>A'g/£., 2017, and is be.ing made for the purposes end the 

w ITNEss ETH: 

WHEREAS, DcpartQlent is a State. of Tennessee governmental agency that is responsible for 
carrying out sentences of death by means of lethal Injection; and 

WR1$EAS, Department desires to engage Pharmacy to provide Department with certain 
conlrolled substances and/or COlllpounded preparations for lc;thal iajcetlon administration by the 
Dc;partment to those individuals entenced tc death; and 

WHEREAS, Phannacy and Department have agreed to enter into this Agm:mc;nt setting forth the 
tenns under which Pharmacy will provide certllin controlled substances and/or compounded preparations 
to Department for use; in lethal irtjectlon. 

Now, THEREFORE, in consideration of the covenants and agreements set forth herein, Pharmacy 
and Department hereby agree as follows: 

Arlicle 1 
SERVICES 

1,1 Controlled fPbstagcy, Upon a. written request, which may be sent eleclronically via 
facsimile or electronic mail, by Dcpartment, Phannacy shall provide Depar1ment with the requested 
conwllod substance. Quantities of the controlled substaoec shall be limited to an amount that docs not 
exoeed the amoJmt ihe Department anticipates may be used in the Department's office or facility before 
the expiration date of the controlled substance and is reasonable considering the intended use of the 

· controlled BUbstaru:e and·the·nature·of1he nivices·offered by·the·-Oepartment;:For controllc,d"substance; -
Pharm..: shall di nse all dru in accordance with applicable li'cllnslng regulations adopted by the 

and the United Star.es Food and Drug Administration that 
SU lance. 

1..2 C'.gmpo11ndlng Preparattons. Upon a written request, which may be sent electronically 
via fticslmile or electronic mail, by Departnient, Pbannacy $hall provide Department with the requested 
compounded preparation. Quantities of the compounded preparation shall be limited IO an amount that 
does not exceed the amount the Department anticipates may be used in the Depa.rtment's office or facility 
before the expiration date of the compounded preparation ud is reasonable considering the Intended use 
of the compounded preparation and the nature of the services offered by the Department. For 
compounded preparations, Phannacy shall compound all drugs in a clean sterile environment in 
compliance with pharmaceutical standards for identity, strength, quality, and purity of the compounded 
drug that are consistent with United States Phannacopoeia guidelines and accreditation Departments. In 
addition, Pharmacy sball compound all drugs in accordance with applicable licensing regulations adopted 

Pharmacy Services Agreement Page J ofS 



by the 
preparations. 

that pertain to phannacies compounding sterile 

1.3 Lln1llpllon ou Servk,,s. Phannacy shall only provide controlled substance and 
compounding preparations that it can prepare to ensure compliance willt phannaceutical standards for 
identity, strength, quality, and purity of the compounded drug thllt are consistent with United States 
Phmmacopoeia guidelines and IICllreditation Departments. In the event Department requests a controlled 
substanco or compounded preparation which Phannacy is not able to fill, Pharmacy shall notify 
Department 

i.4 &r•llf, In the event that Pharmacy determines that a recali for any controlled substance 
or compounded preparation provided hereunder is warranted Pharmacy shall Immediately notify 
Department of the medication and/or preparations subject to the reca!I. Pharmacy shall inslruct 
Department as how to dispose of the medication or preparation, or may el!!Ct to retrieve 1h11 medicati()n or 
prepamion ftom Department. Pharmacy shall further instruct Department of any measures that need to 
be taken with respect to the recalled medication or pn,paration. 

Artlcle2 
0Dl.lGAT1QNS Of QEPARTMENT 

2.1 Written R,eguesf!. All requests for controlled substances and compounded preparations 
must be in Miting and &ent to Pharmacy via electronic mail or faosimile. The following shall appear on 
all requests: 

A. Date of request; . . 
B. FOR COMPOUNDED PREPARATIONS ONLY: Name, address, and phone number 

of the practitioner requesting the preparation; 
C. Name, strength, and quantity of the medk:ation or preparation ordered; and 
D, Whether the r11quest needs to be filled on a ST AT basis. 

2.2 Use or Conjrqlk!d Subsjanu aud Comoognded Prenaratlops. Department agrees and 
acknowledges that all conli'Olled subsrance and compounded preparations provided by Pharmacy may 
only be used by Department in earrying out a sentence of death by lethal injection and may not be 
dispensed or sold to any other person or entity. Department 11SS11111eS full responsibility for administering 
any controlled substance o.r compounded preparations. 

·· ·2"$ -- · Recordk~plng. ··f>epartment·agrees·to·llialntaln·records·ofthe"lotnumberand beyond­
use date of a controlled s11bstancc or compounded preparation to be administered or administered by 
Department that was prepared by Pha1111acy. Department agrees to 11U1intain inventory control and other 
recordke11ping as may be required by applicable federal and state laws and regulations. 

Article3 
TERM AND ]'ERMJNATION 

3.1 J:um.. The Effective Date of this Agreement shall be the date first specified above. The 
term of this Agreement shall be for a period of one (I) year unless sooner terminated by either party 
pursuant to the tenns and provisions hereof. If this Agreement is not tenninated by either party prior to 
the anniversary date of this Agrcemcl)t or any renewal term, this Agreement shall au!llmatically renew for 
an additional one (I) year tenn. 
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3.2 Termtruttigp. 

A. Either plll1y to this Agreement may terminate this Agreement, with or' without cause, by 
providing the other j>llrty sixty (60) days prior written notice of said termination. 

B. Pharmacy may immediately tenninate this Agreement In the event of any of the following: 

I. Department ceases to provide professional services for any reason. 

2. Department's professional license is revoked, terminated, or suspended. 

3. Department declares bankruptcy. 

4. Department fails to comply the tenns of this Agreement and fails to cure sueh broach 
within S business days of receiving notice of the breach. 

C. Departm1111t may immediately terminate this Agreement In the event of any of the lbllowing: 

I. Phannacy's professional license is rovokcd, terminated, or suspended. 

2. Pharmacy is oxoJuded or debarred from participation in the Medican: and/or 
Medicaid programs for any reason. 

3. Pharmacy declare& bankruptcy, 

4. Pharmacy fails to comply the terms of this Agreement and fails to eurc such breach 
within 5 business days of receiving notice of the breach. 

Article4 
REPRESENTATl<)ti 

4.1 Renreseptatlon by TN Attorm· Geurnl. The Tennessee Attorney Oeneral's Office 
will represent or provide representation to Pharmacy in any civil lawsuit filed against Pharmacy for its 
acts or omissions ariaing out of and within the scope and collfSe of this agrcioment exCC!pt for willful, 
malicious or criminal acts or omissions or for acts or omissions done for personal gain. Any civil 
judgment leveled against Pharmacy arising out it's acts or omissions pursuant to this agreement will be 
reimburs~d by the State in accordance with the terms ofT.C.A, § 9·8·112. The Attorney ()cneraf) Ol'ficc 
will advocate before the Board of Claims for full payment of any judgmont against Pharmacy arising out 
of a civil lawsuit in which the Attorney General's Oft= represents or provides representation to 
Phannacy. 

Article 5 
Miscell@veom 

5,1 Amend~. This Agreement may be amended only by mutual agreement and redu.ced 
to writing and signed by both parties hereto. 

5.2 Payment. Phannacy agrees to submit invoices within thirty (30) days after rendering 
services and/or providing controlled sub$tances or compounded preparations to: TDOC Fiscal Director, 
Rachel Jackson Building, 6" Floor, 320 6" Avenue North, Nashville, Tennessee, 3'1243. Department 
agrees to pay an annual fee to Pha1111acy in the amount of $5,000.00 (five thousand dollars). 
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5.3 Captions. Any caption or heading contained in this Agreement is for convenience only 
and shall not be construed as either broadening or limiting the content of this Agreement 

5.4 Sole All!J?£nient, This Agreement constitutes the sole and only agreement of the parties 
hereto and supersedes any prior undl1rstandlngs or written or oral agreements between the parties 
respecting the subject matter herein. 

S.S C9ntromng !,11w. This Agreement shall be governed by and construed in accordance 
with lhc laws of the Slate of Tennessee, The parties hereto expressly agree that 1his Agreement is 
executed and shall be perfbnncd in Davidson CoU'llty, Tennessee, and venue of atl disputes, claims and 
lawsuits arising hereunder shall lie in Davidson County, Tennessee. 

5.6 SeyerablHty. The sections, paragraphs and individual provisions contained In this 
Agreement shall be considered severable from the remainder of this Agreement and in the event that any 
section, paragraph or other provision should be determined to be unenforceable IS written for any reason, 
such detennination shall not adversely aff'eot the remainder of the sections, paragraphs or other provisions 
of this Agreement It Is agreed further, that in the event any section, paragraph or other provision ls 
determined to be unenfoccoable, the parties shall use their best efforts to reach agreement on an 
amendment to the Agreement to supersede Slli:h severed section, paragraph or provision. 

S. 7 ~ Any notices under this Agreement shall be hand-deliv~ or mailed by certified 
mail, return receipt requested to !he parties at tbc addresses sot forth on the signature page of this 
Agreement, or such othct addresses as the parties may dosigmde to the other In writing from time to time. 

5.8 Agreement Subject to S!Bte and FedemJ ww, The parties recognize that this 
Agreement, at all times, is subject to applicable state, local and federal laws Including. but not limited to, 
the Social Securl Act and the 1111 re lations and policies adopted thereunder and adopted by the 

IS well as !he public hca1th and safety provisions of state 
laws and regulations. The parties further recognize that this Agreement shall be subjiect to amendments of 
such laws and regulations, and to new legislation. Any suc:h provisiom; of law that Invalidate, or 
otherwise ue iJlCOnsistent with the terms of this Agreement, or that would cause one or both of the parties 
to be in violation oflhe laws, shall be deemed to have supc,sed~ the tenns ofthia Agreement; provided, 
however, that the parties shall exercise their best efforts to accommodate tho lama and intent or this 
Agreement to the greatest extent. possible consistent with the requirements of applicable laws and 
regulations. 

· ·· -- ····· · ·------~ ··-compftalfa-"WlrtrA1t-.ttlPlli,'jible:tlfws:·-fllc·P11rtresi1e1 ew lie,etiy-aelmClWltllgc,mct-· · - · ·· 
agree that each party shall comply with all applicable rules regulations, laws and statutes including, but 
not limited to, any rules and regulations adopted in accmdance with and the provisions of the Health 
Insurance Portability and Accountability Act of 1996 ("HIPAA"). The parties hereby speclflcally agree 
to comply with all privacy and security rules, regulations and provisions of HIPAA and to execute any 
required agreements required by all HIPAA Security Regulations and HIPAA Privacy .Regulations 
whether presently in existence or adopted in the future, and which are mutually agreed upon by the 
parties. In addition, in the event the legal counsel of either party, in its reasonable opinion, detonnines 
that this Apcrnent or any material provision of this Agreement violates any fcdcml or state law, rule or 
regulation, the parties shall negotiate in good faith to wnend this Agreement or the relevant provision 
thereof to remedy such violation in a manner that will Mt be inconsistent with the intent of the parties or 
such provision. If the parties cannot reach an agreement on such amendment, however, then either party 
may tenninatc this Agreement immediately. This section shall survive the tcnnination of this Agreement. 
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5.10 Reren:al Polley. Nothing contained in this Agreement shall require, directly or 
indirectly, explicitly or Implicitly, either party to refer or direct any patients to the other party. 

5.11 As.dgpment, This AgrHment is not assignable without the othc,r party's prior written 
consent. 

5.12 lnd.encndcnf Con1ra,;:1-0r Status. In perfonning their rcsponsibllitie~ pursuant to this 
Agreement, it is understood and agreed that Pharmacy and Its phannaoists and other professionals are 41 
all times acting as independent contractors 1111d that the parties to this Agreement are not partners, 
joint-venturers, or employees of one another. 

5.13 Non-Waiver. No waiver by one ofthc parties hmto of any failure by the other party to 
keep or perform any provisiQn, covenant or condition of this Agreement shall be deemed to be a waiver of 
any preceding or sucoeeding breach of the same, or any other provision, covenant or corldition •. 

5.14 CouoternprtslE.w;u.lion. This document may be executed ln multiple counteq>arts, 
each of which when taken together shall constitute but one and the same instrument. In addition, this 
Agreement may be executed by facsimile or electronic signature, which shall constitute an original 
signature. 

S.1S No 1'hjrd-Party &pelielprles. No provision of this Agreement is Intended to benefit 
any third party, nor shall any person or entity not a pany to this Agreement have any right to seok to 
enforce or recover any right or remedy with respect hereto. 

S.16 CourJdcntiali(X. Both parties agree to keep this Agreement and ils contents confidential 
and not disclose this Agreement or its contents to any third party, other than its attorneys, acccuntants, or 
other engaged third parties. unless required by Jaw, without the written consent of the other party. 

IN WITNESS WHEREOF, the parties have hereunto caused their authorizod representatives to execute 
this Agreement as of the dlill' first set forth above. 

Title: 

Date: 

Address: 

ciiJ~~~-s:~--
Name: . Tony Parker __ ···-····---············ . 
Title: . TDOC Com!lljssioner 

Date: 

Address: } ~!J 6''.A~'\\.NPJ:!!!~6"' f)Q!lr 
NashvUl11,.IlLJ11~3 __ 
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AFFIDAVIT OF LARRY WILKS, ESQ. 

State of Tennessee ) 
) 

County Of Robertson ) 

1. I am an adult citizen of Springfield, Robertson County, Tennessee. 

2. In 1983 and 1984, along with James Walton, I was defense counsel for 
Edmund Zagorski when he faced two charges of first-degree murder. 

3. The prosecution sought the death penalty in Mr. Zagorski's case. 

4. Prior to trial, the district attorney conveyed to me an offer to settle the case 
for a sentence less than death. 

5. The prosecution's offer of a non-capital sentence was as follows: In exchange 
for pleas of guilty, the district attorney would agree to two consecutive sentences of life 
imprisonment. 

6. I conveyed the offer of two consecutive life sentences to Mr. Zagorski, but he 
rejected it. 

I declare under penalty of perjury that the foregoing is true and correct to the best of 
my information and belief 

Subscribed and sworn before me this~ 11iay of October, 2010 

)jv,uA· Ld I ~ 
Notary Public, State of Tennessee 

MyCommlsslonExplres: 3 · 19 · ci>Ol-3 

Case 3:99-cv-01193 Document 212-1 Filed 02/25/13 Page 1 of 1 PagelD #: 515 
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Attachment 12 



FILED 
1IU'Oll,T 01 TRW. WDG! • 

UU1lt8'l'DIGu:tMDJt.blRCAH81 OCT . BJOlf 

IN111EC1Wln'OOu:::~WIJ!m,,oe•=_,,~C=im:cc=•f~O~o~Coo~ .. !!J 

8TATI!OF l1INNBllSEl!, ) 
) 
) CASE NO.: IXV7 

V,, ) 
) .._., .... 0 
) • 

HENR.Y LEE JIURREU,, ) w,-- 0 - l • w,- (X) 

2, Howdldlbe~plad? Oulky(X) NotGulllf () 
!: =~wlth11tMlbauldw77 With( 1 WldoN (X) 

a. W...Olblroft'eallillried.lalbu1-.lllal7 Y•{) Ho(X) 
b. lf)Cl.lla!IIIMolfnn,~QII~ 

S. Dfd10ll•"llllnecndlJll!W".Wllle«lobdant-111illtbc)'alld•-"lcdwb(I 
Y.() No{)lt'A 

6. D!d1he~-'n.Jurrdelcnalnilllo:nof~Y•() No{ )NIA 
1. •· l>ldtld111tfilnllOlbofln11nuueck1hl .. tllpnlty? Y•{) Na(X) 

b. DldhSllll!llle1~oflnlcntW'°*IIA~wllbaii!,wolt'I 
V.() No(X} 

II. DJda.Blllt:~ils DQ!k$of'mll!lltollleklhedellllpenllly~lbmlilycr 
~Ya{) Ne()NIA 

d. Wllo~Oiedttet!IQl7 JJadp(X) "">'() 
e. Wl:iel-'M!I~ Dcalbl J Lffi:Wltllolsll'arill•(Xl 

., ... ...::.~.:-:..::....-=:.~====~ ... ~.c.:~~~ .. 
l 

OMlTl1l>i HO NO'l1Cl0f1ffll,ANC'ED l"IINl&1flilBNT J'ILED 
L W-lhl!mkipllq........_...._bytluvld11*1 Ya() Mo() 

b. m10,•mlllplllia:1Ua1111111DCC1Wlffuei!IIJ.'~~ 

'" 0) 
0) 

"' "' "' "' ., ., 

Ho~prlorcrimbmlldffllQ' 
!xi--.lllor~~ 
~--)y¥1cdni 
lldllll'llllll~jlllllled -­llatnmtCMCPor•bllluldll~kir, 
~,ieofdeftlldJd. 
MIIDl._or~wiJillmbilio:, ........... 

v. 
() 
() 
() 
() 
() 
() 
() 
() 
() 

... 
() 
() 
() 
() 
() 
() 
() 
() 

" 

c. bkalll)'~ ... llboullbe11111lptlne~1bnklllucncelbe -
I!. 

"· 

d. lflri91f,rilb1Jvq,-lhrJWl)'lnilnallednprdlna:•Ulllo.~ftldlealedln 
IO(b)asllllllpdq..._...? Y1111() J.ID{) 
lf-.l!stwhlchl:i~-•lncllldtd•lllilip1~----Mdsq,lain 
wh)'llldl~-Dllliutd: 

m11e---dlllb,•111t~t11owt11ati.lld:odlD!ldlk:il,ldlanfllcd 111 
ldl~ « iDlal,hd 1k, ~Mb ..... ••WI label foiee bc-,,l..,.ed7 
Ya{) N!>()NfA 
W.dltftan,~dilittlhell,,..,.,.ll,ootl'eu,die~-.. lhe 
\111"'-of-ta.-.- dlv,,tr1kobl ,mklt-llyoontri!MN inllie 
o&llwi Ye,( J No(X) 
lf,-."Plllnt 

,,. ..... pnl!W.,_.,,.11_,,~ ......... ll;)' .. nt,-. 

' 

t. Ulife~Mlltiq,o,Dtlna!IISllltofatMieJmtl \'11:1() No(X) 

a. 'W11¥lllllmlnrf'letffidenae~•l11ill'I Va{) No( )NIA 
9. ~~ T.c.A.S,,.J)4(M@, 

OMrrl'EO• NO NO'IQO'r INIIANCl:D 1t11i1l91Dmffl'll.Elt 
a. Wcn:.......,.~~ro..r, Yu() No() 
1>. WWllhoflM~lllhllO!Yaai-dal*----...-.dand..wc:11 

we,erclllld'/ Cpi..lltlll:thl'Sllkinofdle*"'Oll'~~~ln1bi= 
111111b ~"41ea lpJII~ Ll.6' 191P fflSKlll otlht 1995 .-111111.} - -m YDllll!ol'dil!Ylc~III () () 

"' --- () () 

0) Rl6otdNllitodlelJ () " ,., ........ - () () .. HelaolM, ,irodout, ornd () () 

"' TondclarJ.cot~--- () " "' ~---mccio,,wllh ....... () () -(I) ~wllllelll~--- () () 

"' Vlclba-1111111bcraflrlw~ () " ~ 

"~ Vicdm-aJuclp, lhlrlcldelltll1,Clrl. () {) 

(II) Vksfm •ll*UICI llllicW,-. ___ () {) , .• -- () () ... Mldllttdmtrfbbod)> () () ,,. 111Mrt7wpanioutw1Y~\'icllrn () () 

(!~ ow () () 

lelattqtlplllnltt--el'h..,..\'llClnt~•)INl~thc ... -
"w .. u..~e~lvllll!~li)'lhcnidalcet 

Y•() No(} 

" Mfda-lir,a:CS---, T.c.A..f:S,.13-21M(I): 

__;,i:,:r~::::=::-..... .,.....,.,..,_ ... ...,_,. ............ _,....,_ 



... 
• 

Dilcl11N:~lllve•llfflllof.COlllfflUa..d Ya(X) 
!f,-.llllttie~dle._afllmotrn.Jllld-.__.bfl'*d: ..... ... - """ 

fcwEa ,. 
• 

"· 
" 

w.i-oloftDdaffl.~o!llls~w1-da:liatnk:kltDOCll!ftld7 
Y•{ J Nlt(X) 
N*-Oiyp}l)'.1Nllarmenc.!~ordlaWUile,o!~; 

VICTIM I WARREl(VINCENT CIW'l'aU8 

C. DATA CONCl!IOONO VIC'l1M, CO-DBfENJ)ANTS AW AO:lOMl'UCl!S 

1.Apof-.lcffm:~ 

:I.Su:~ 

l. llecol'Vla&n: 811ick 

4. MarilaJ &we: Nfftr Married 
5. a.!ldnm:2 

Acel; l ,an; 2 .1nD111ba: 
CC.~ J'rirnuy11111Mllf111ppenl,rJlllllhCrf/(011~ cblki lilldlbtd!IJd; 

~-~lbrO!herdlildlNlliuildl!Jd'•~. 
f. hlkl'- UYfaa?YN 

VJC'fW1il111RJ)£SlfAJMCC4.UWV 

C. DATA CONCERNINO VJt'l1M,CO-Oi'ifBNDANTS AND ACCOMl'L1Cl!S 

l. ,vtof''titliill:2J)'ell!J 
2. hr. l'aaus 

3. a.otVkicini:Bllc:k 

~' Mlllllf,IMlll~MJIIW 
S. Clrilrhll: I 

A,-:~cme)'Hl'Cllmevf-*'I. 

Oll,ci-~~'-11 
,. fad,c,r-U,Jna1Ym 

Molher-1.MnJ?Ya 

1. Edllcldo,,1 Hlpcm em.re or l.t¥el ~!fish~ de.ii- pi.. .o.iao coli. --•. ~tilinw:ofolfiinlc,:Vu,-.ftb/NIIOWP 

9, Cdollllll R,cotd: NHe 

10.I>rermbe ~ re~ Ntlftln !lat deleDdGt ad Yielitl\ Ce.a-. lmully ll!Cmbcr, 

~.&--.eic.:...,. 
JI. W.lllevlctb•"'1dnl oflllsCOlllalUllltywtimlkllollllcidl:GclRl!ttd?No 

ll. Walk ¥iollm bellflJlll!llt 0artae: ll=crimc'lNo- We di,1101 '-J'1Jrcw.llt, bt11 

belk¥&abl,-ldlled~w!y~. 
13. &. o-tbi, Ille phytlcaf q lild'or lr;llria irdllclcd ff die ~ Slrp ptllDI 

WOlllld1Dblhad. 
b. WlrlM vlollm IOfflnll.11111: 1111, .llllllnflflbl lOrlllRI We dc>aotldltV~lbt----. 14,~~.Z.W.baMCI# 

._ W. lbe1' IDY~ UI * 11"1? No (Thi, Dcrn'-alpled ~- Jfls co­

defalilM bad a IIW, 

b.Jf,-.whot-»lb,.Ull~-~Oltllu:rn'lOllfl'7oflilco.mtso! 
1·~--by~~lllx-.cl'lelfk..u--. 
c.t/Qaot~1111ieln~RapouMn:,fw~ 

Mmbw- l.Mna? v .. 
7. EdtlGllb: fflibe,I Orldc or 1-t Conplmd: 1fqli lldl:ipJ 

.. ~11;t!aoflllblr,dnJ86ltlcr 

S. Criamll ~ Ya 

IO,~ ~ l'elalilllllhlp to.lwMII lie dal'endlat G vlodm (fl-I., .fally ~ • 

~. &lend, llo.:) The dcfmdenl - • ,-,h,r of~ Oe.Jndlal'• ltlep *1111 ...... 
II.W..lbcfir:llmamll1enloflk~~--lcioleocc!IIRd'l'rt1 

12. Wallie l'ldlmbclc! llo,Jlpdullq: llH,lllflae7 Va- Mm b-(1) boar 

w.. hlie'lt be - pftlblllly ~ tmllt - "' .. OIiier Yicllml of~ IIIIJ ... 

- kntwlld Ind killed. It ao, llnc:. lloy - l:IIW II IWO fflll'* ~. h 

pn,!,lblytoalt"*'lbmonehcl1r. nltlllllOIM,-. 
J:J.a. Dao:i"btlliepl,l'licll Mmld«-~~OJl!M\llcdm: Tllllltckaplllboc 

__..IOIM'-ko!bbeed. 

Ji. h lbemlbn tnllold, 1111c, ..... otlllli larlln: Nol~. M a..1111- bo -l,t~~~ .... 

a. Wwe ..,_ u,~1lll llle o;.n NP ('lbb Dl!lhdmt ,Wpdlty. H11 a, • 

....... illcbfl'llll. 
b.. If,-. lfflll NH'kllo:a and~ wt~ bnpoa6 en IMln1' OillJl1 ottb _, or 

l"dt&,wtltWd«bf~~lilleoae,:udw,ll/&-. 

c.Nal....of"111>-dcl'taldul'Jr81i:inoftilisle:~----. 
1$,0lblr~: 

a.Wffl chor'f anr~noi lricd11t~ wbollq, ft'ldGico#IDIIIIIII 
pM1[dplledhllbioCIOffllfll#lllllmom.Wl!li1M~'Ha 

b.ir~,w.,lht-Clf6elr~~111yomlnllct.tt,hlwbocli 

llkd~IUOh~•1Rftlltoflbdr~C111Mdlbe.dl-,oaltlonoJM~lf 

~NIA 

c.Dldlhe~lmdl)<lllh~~·,lnll?MIA 

IS, Otheua;c,mpliclt; 

.. Wm .. ~,wlCIIIIIII011dodQ~ M>O Ibo~~ 

~-... ~oflmRwllllllit~No 
b..lf,...,_llll~orlh,,!r~wJaDer-,.c:,1n1...i~trmbee11 

tlloc!qmll!INd,p~Qll'llllllvf6dr~llldllhcdlipo,lliDGofndilllallJ,q.lr 
~NIA 

c. Did lilo--,lloe ~ 11 lbo.,..,.'1 lrW?HIA 

VICTIM I OlilltEVA JV,.l"ll, CAMl'RLL 

C. DATACON\'.EltNIHOVJCl1M,~ANDA~ 

,. Apofticmi:22:,cca, 

2. b:'-le 
3. "-ol'Yiallm:Bladr 

4. Mtrhol 51*: Nrl># Manid 
s. CJ,11,:hen:2,phll_ln_ 

Aaq;1'luufivl:Sbclrll:llll)f)lllm;fettll~lblny--p,tallonal11P­

~~N.cknown 

6. ~-1Mea?V• 
Moaler•lMntfYa 

7. ~' HIIM$! Onldsor Level~: Hla:J, ~ doll'- phu ~ llledleal· --,. ~111bllCGfo&nte!Nomkncnwii 
,. Ohnlllll t.ont, Nono bow,i 

10. Dltl:r!tit, Ille lfllallonshfJ> bet-. ""' ~ n ~ '"'~ k1f1r .member. 
~,liicnil,m.:~aiaullof~~tlst.li=tcw,c(l,er 

ddbhw(¥1D11111 Wa,m, Vinculc:n.rkr)..cl lbl!!Wto.dant. ~-... of 

Mr. c..cber's"crN"kt lil1illllpl*",..,...dan. 

ll.',Va:ltbeoimm1~totlk-..U1111y~llit~~y-

12. Was Jhe ¥ldnl Mid ~wrlna the ;rimof Yc,,-Ml!le lbmi ont! (I) bow-



O...bdi:tlrd.tlhlJm,Jr,i -htldbsk~ ed~la III offi:wliollbt.in 
~ ...... ~ ofhi!ldllll .... oa11..vor._,.,.., Thi clursdori,nd 

dellllrallNDDtN~. 

IJ. a. l>udc IN plQ1lc:d .._ lllllhl' lqJurlN lldlkled oa * viQdm: ~ ~ 

~ ....... lo!Hellldllloic: .......,.olll!'l, ....... twlbrvi,GDIAbliPe 
_._.Jllllll\i!faitred.ll1boccli1111....:flnlap 
b.W.,11it..._.-...llllf,fM,.,...or111t~ Va,•13a. 

14.~:~~w-
.. W111111t1e-,~lndic,tial'I ND(fl,qlle~pledp\lly, Hi.co• 

~.llsdalrl.i. 

b. lfyw. Wllll ~ ---- '"1elq,Glcd Clll lhm?Oulll,ottl- e()lllllof 
, ........ "1-~naelwd----11elllb_,.... 
c.Nlilllllof~ .. l'oltb.U:..RapcGIW!l!IN:f~ 

IS, Ot/111'-,Boel: 

a.Wcq,lll!N,~p,IIIC!lllllllllriod•~wbolN~~ 

pllllclptcdlllllle~~whLlt.~No 

b. lfta, ti* - ,,.. otlhtlr~ .... ., craiDal ~hqfl i.w: Nl!II 

lllld.tplllll 111$,.._as• rwul!Dftielr~.llld Oaellbpomian orRlllh obr,ps. If 
tn-1WA 

c. Did-lhe-.plb1'tllt\'.i 111,11efei,IW!l'lblal'/"KIA 

VJCTDI; l1NBOAN' CffllJ> 0, CJMIRBYA RAY'IL CAllffllEl.t.,NAM!D i.vAEJf 
BYPATlllll~'V 

C.DATACONCl,l!NINOVICTJM,~AIJDACCOMPUCl!S 

I. Apof\llcllm:.t.nftlue.ppra,.hlllelydlirq ....... ~qe 
2. SIOllhmlc 
3. a.c., Dl'\'($1b:BIIOI: 

4. Mlrifll 1111W: NIA 

5. Qil~NIA 

,. h&ol'-1.MilrVYtr 

~~lM.,Ho,~IOAdclilallllldlnlh/JmtJm-.tlsllli 

2. &.:Mlle 
3. a.rorv-~1111o1 
•• Miri1lf ~ NIA. 
5. <mhl:NrA 
,, ,.,._~IMQ?Y• 

Molller~Uv!JI? lfli, ·- fllllr'd=:f .. plll ot•..,.. .... lll"lllldtt &h,ij 1"'1IIMod • 
lhlli'rillllrtl'16'alh. 

7. ~Klal',al.Ollllnrl.nd~WA 

l.~--of~NIA 
9. Qimiiwa-d:HIA 

10.Iletc,ribo 1h ~ ~ lbii ~ W ~ (e.g., faadl) l!lllnber, 

fflllll07e(, 6-d, *,I nlr YIG!lrJ,'1 ffiNhw wa, bl• -id~ ....i1• ~ 

Cnacdlw, MIO "emplo,.d" lhedat'erlcllll:lilll hit 1!1cp1 dnJa opera11o1L 

II.W..lbevl«iln1raklalotlhc~l>tllllllli!'-1iclde~Vt1 
12. Wullle'Wlllit\Wd~,:111qe~lbeCl!lm?~ 

u ... DdcrilM ... ~Mlll'l m,O,'or~ hllllokid 1111111c ,k,di,J: HI, bold-.uu 
aklmped mkl I '*li &c.r,IWlilla In "lnlll\lr,ll,bl• fotcc~" 

b.WUlhevlcdmlllr!Wld,.-~IM-oflhe~ \lrilulowJ,,bvlp,ol,lbly.11111, 

14.Co,~~za-bt.Mi.la 

I. ~ - Ill)'~ la Ille llbl? No (Thl1 ~ plod pill)'. Hi. 00. 

~ladalrill. 

b. If,-,• ~fnd--lra.o-t on lhrln? Oufliyflf1ilc COIIV of 

1· ... ~~~~lbeome;utfwllfe•­
~~ot~·,1tt~hl~:~roler--. 

u. W.--,0-. 

.. W.. lhereuy,eno.nc1 lrled• ~- lbc~lllow.t 

~IJ,lllt~~ll'itbct.o~Nu 

b. lt,a, flak: Ille ~fflllslr plllielf18110!!. 'WW,m, Mf "71mfllll "'*lo~ boon 
ffltd __ ndl,___• •-11 ol'lheir~and ~ ~ etlllOh-,U, If ._, ... 

c..DWlbe~*U'>°lltbe~·,wNNIA 

" 

1. ~~Or.atwt-i~ N.IA 

S. ~l!lailofc:ffRw.MIA 
9. Cni..l~HIA 

10.flaalt,i, q,c ~ ~ ~ ~ 111111 '/11:&n (1:.(1.. r.iiu, ......... 
~.ltillld,e1c.1Nt'A 

I l. W.lhe l'ldh"""*"' otlbe--, ~-bomWdo-.fl&d? Y• 
12, WU tht'llcllm lleld f»N..- Ufllll 0.. 11n1'111!? Ya - Man, 111111- (l) !lour 

O...Wlttil 0.: 1lils"lia!ho.'I mOlho:lr - beld fll her =ltkliao Ille! llllund fn ., elfoll. 

"' ... inlonMliatt 6M Qe ...._ of blcMot, ..... '*'21 ... ~. Th 
d!ntiolla!IIINIIBtl!C*ld.DDtbt.....W. 

13 ... o-hllwJlb1llctl1*1311114k,,,qU!Wl~llllll'.tw;dal~ wheq 1----b. W.lhnildli,.~,c11ttlle-oflbotonwe: WA 

14.Co,~~ZIWlllllbaMOn 

.. w.-."'IY~ill'lll:,IIW' No(ThbDlllilndr:fllpleclplhy. Kisto> 
~Walrill. 

i..11,w. • llalll'lcdoll ...i lCllllace 'Mlllllni,-;i o. o..=nto.11y or•- ,r 
l"1topwJ111111Why~~--.u!YtWio-. 
c.N.IIRot~'llll!lolnolrpaa:~-~ 

15. O!Mf-,lloe,: 

.. ~d.re-,JICl!KolllllCII~.~- ... ~.,__. 
plllkipd,di;qlM-r.blod~,rillllk.....,.,No 

b.U)U.llllkd,.,11111rt,oflheltpMldp,,IIDa..._,my~-...~beea 

!I~~ IIIOl!i--•• iaul1oflbeirp,rtlclfllllk,nllld lbtdl,poelliwlof1UOh"""8a, iJ 

~WA 

~Dicllllt~ll*ifylllll£~'1.,W,NIA 

VICTJM1 AA81U.D O'IIRIIN R/\GLAMD,.ll. 

C. PATA l'.:!ONCBINJNO YlC1tM, 00-DIWtWDAm-"8 AND ACCOMl'LJCEJ 

I, Aac:of•fflb111~~ 

" 

vicm.r1 Jll8l!CA UIGJl BlOWN 

C. DATA~VfC'J'tM,~,'.Nt)J.CCOMJ'IJcBa 

I, Af* thlcchD: 2J ,._,. 
2. Sac:A11111, 
3 • ._.,,.Vlolba:Wblll! 
4, Mllllal8tatul:'Ntlv~ ·--· •2-...1111lholiw1>11be~ 
11. Pdicr-u.....,v. 

Motlltr- U..lllt? v. 
1, J?laallmim,IICl!OndetrLMI~; fflabd.ool~phu~~ 
I. ~llttlmetfofR!ntr.lllco8clllnd~ 
,. ~~Nm,Xmw,i 

J(I..De,cr;i,,.d,t~~die~1M11t111111ai(t.J,W,lllell!bcr, 

..,...,_,6icr,d,llc.:/,Dqu,,kll,o,;!i-i..'\IMl!lrtt_,lnolf&Q1111ICJOIII~ 

wlrhW.....~,ll'llo~·111e~111"1ffllbe,ofhllcmrin 
Oizlllw:r'• lDe,al Iha l$fflllilln, 

l /, W.. 1h 11mm I ruidnililltlle___.,.1!6ftll lbe lwinllclile~ YCJ 

IZ We lbew:llm WilhmJlae t1L1rins lhoflilne? Y•- Mm lllal oni= (l) baur 

nw.--~-lic~liinwbellew11Mi•htlclffltierbaineand 
lllfllH'td1,jaiiofflirl10o\ltJ:laln~-bataulorCNlcbw~11,c~ 
of ..... eall:,l>'llllarW@l)III. 

ll.1.~dle~lana.....V.,t~~-lheviolllll:~-­

~oflipln-llld llwll:U,.twe IIIW'k11111im!i """"111111!11pfo ..... .,. ~-
b. WUdie~lodlnd,--lhe-*llltotd,e~: Y0.8"'IJ,:pl11;1t1Jowa 

~ia•ililllllilb~-.,.~lbM-no--.<1talitti..,.1i 
-lc,p,,!lbot•-~-plll.., .. ,._4-lbodln]3L 

14.~:~a-i,."'-

" 



-.w-•anr~ftl,..'ri.rl No(1bb~p!e,4pn,1. Jfllcu­
~u,1,..w. 
b.JfJlt*,~~---~Cllllhtlll?Oidlf)'ofml-of 
,...,._._~~ftlCIMlll·~ll!,i,IClflllmCOIW, 
c.M,n.n,Clf~--fdeilloffeM:~fflkl~ 

15..°*'1'~ 

.. w°""""-r,...*tlild•~••111e~..,... 
pllliclpa!Od .... ~~wfll,tbt~Hi> 

b.Uye,,..,11,o..-.,orlbelr~~_,-4'itlliNl.,.._.ll.i..,.beoi 

iilld-.pllistfUda)llfl(IIIIIUll'lllll.dt.)r~md""dilpwllk,llofMI!~!( 

"'-"'' 
c.0Wlht~'°"'6'111ht~'ailW?JtlA 

J, ffow11111>Jllltla,l!)'&l'f'l'*lll&ddelaldWl--l...-.. 
(ff-Jb;m.-..t---1!11'iWf!Mlll~•10UMCOIIMel.t 
dlldl. <RP1 tit• 1D1Wfn,o,t) 

2. Nw"---1: P'IIPtlfee: MktsJq,J1lnfW NH Hel1sl l§aflb lt' 
M:1¥ PiwJPI l'!His ,..........,OffiV 
). Olillll--a--4: 

4, How-.....i-...d: 
~~l>)t~ () 
I,, ~ti,.-1 (} 

Mffgc~ QC) ,. at...i-~ar~-,-..­
.. ~--o1io.111~-1 C1C) 
t,,~1'111.me,111>--t () 
4. Odltt(IOIJAl!i1) { ) 

6. Hclwfllllll)',... ---p,wio,,,l lrw1 
.. 1)'°5 t) 
I,, $11,1 ,o () 
c. OftJIO (X) 

1, Whelb111$1111utfot-.-l',~ 
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Attachment 13 



IN THE CfRCUIT COURT OF LINCOLN COUNTY 
le'!,:::;: • ; 

STATE OF TENNESSEE 

,. 

JACOB SHAffER 

(O,.,lendanl) 

Csoo No. SD900006 

Sentence of Death () 

o, 

o, 

Life Without Parole { X} 5 ecmnts, all --· 
Life lmpnsonment () 

A. DATA CONCERNING THE TRIAL OF THE OFFENSE 

1 a. Slalus of Case: Original Trial ( x) Retrial/Resenteneing { ) 

ti. Brief i;umma,y of !he fl!cls of lhe i'lomicide, ITTcltJd,ng ~ mearis uood to 

cause oaa!h and &cene of erime: Oefendam e.tsbbel'l to death hi!; wlte, Tracie 

Shal!Er, Ms. Shaffer's father, BU!y Hall; ~r brotlm, Chm Hall; her flOl1 from a 

previDUs marriage, Oevl(I B,ook&; and Brooks'friend, Rob&rt BerbarBroci<_ ChriE 

HaU and Billy Hall Wllre killed \n lhfllr residerlce, and the otherlhree \lklllms were 
kil!l:ld In Ms. Shalrl?r's re~dence, The two res,dences were across Ute street ttom 
one another. The defBOOtmt purehased a!i;n QUO$ lo ai.complish the offenses; at 

least some oJttie viclims were su!>jeGled to Ille stun gi.ne and one af ths stun 

guns was found unde, t~ body of one of the lleeedents. Sompfime after 1he 

offenses lhe defundant was fuund on Iha front steps of Ms. Shafffit'S rtlllldente. 

Upon his arres~ the Qef&Manl lo/cf the police that he had d!Scoverod that his wife 

was ·c1ieaung• on him. 

2. How did !lie defendant pleed? Guilty ( x) Not gullly () deffllldanl pied 

guilfy7-22-11 

3 Was guilt delermined wit~ or without ajwy7 Wllh () W,tt,c,ut ( ~) 

(5) Hl!Uloll$, mociow. er <!fUel ( ) {) Lirlod Jn oolice 
(6) To 1vohllrJlllllarp,wecutio,, {) () J..W,,,iin noti1>e 

(7) Cmmniltcd In CDajUl!Ction ..,;u. anoo,..,. folouy () ( ) Llstt!d In DOtlce 
(1!) Cmn,citted ..iu1e 1n ~ oo ___ _ 
(9) Victim wau member oflpw .,,foo:crni::ni. etc. { ) () ___ _ 
(10) VJCrim"""' aj"6£c,difflict IUOttley,•t• ()( >----
(l I) Victimw•ult><tcd a!llcial. e11:. oo __ _ 
(l:!)Mwmun:lcr {}()lirlcdll'lllOli<e 
{J3)Mlllilation(Uth.bt>dy 00 ____ _ 
(l~)Eldorly<>rpa.,ticul.vlyVlllntrable>'ittirn ()l) ___ _ 

(!5) OihecO' 

2 Jn this sp.ace, ttie lrlal court ~d 11st try statutory desJgl"IStion any t181u1ory 

aggravatir,;i fa1;1or lhlil mis inslrllcied, but ffl no! in the pfior ti~ 

Related any f;igflifi1.<1nt aspects of the e91:1ravatlr19 cireumsterice(s) 

tlla1 inffuenu the pll/lWlmelll -----

c. were tlie aggravating cl10Jmstances fuond supported bvtrie evidence? Yes 

()No() 

10 Mitigating Circumslar,oo&, T.CA § 3g.1S-204Q): 

a. Were the mlQ.iating wcums!11!1Ce$ raised by the evident,)? Y~ ( J No () 

dafernJant pied guify 

b. rt so, YmO! mJtlgl'llrlg ciroUmslanees \l'efe raised by the evidij/lOI,'/ 

(l)Noflgni!roa,upnorcnmtnalhU'IOl)' ()() 

(2) l:lilromc mcntll or erno!inr,al di,stwt,am:e { ) { ) 
(3) ParticipaUOJ:i w ~b} Ylelim ( J () 
(4)Br:lief!ha! <:CtldllcijU&lifml () {) 
(S) Minor IIOC<>l"llpr,ee CJ ( ) 
((i) l!:<imne orur= or iubstar,dal domina1"1fl ( ) ( ) 
(7JYoUlh/l<lv@(lf)d._of~~ ()() 

4. separate Qffllnses: 

a. Were other offenses tried Jn tho same lrial? Yes () No (x) Off,mses we,e 

chergeo' in lndictmllfll bul rio cor,l'iciions follOWirlg ptea 

tr. Jf ye$. list tllo5e offenses, disposition, and pr.mrelimerrt: 

5. Dit! yuu as "lhlrteanlll juror"frnd the de!!/Mant was guilty beyond a reasooable 

,~sn 
Yes () Ne () def&od1mt pladgullly 

6. Old the ~nl waive Jury detennlnat1D11 of pun~m~t? 

Yes (K) No ( l uper1 of gllllty plea 

7, a. Dfr;!ttte Stale file a 11o!lce of J/11811\ to $eek !he r;!e!Wl penel!y? 

Yes{x)t4o() 

b. Old Ille Stal$ ffie II n()jjoe CJ! ln1$nl Co seek Ilk, imprisonment Willloul parole"-' 

Y,:ie ( x) No / ) es part of r;!eeth notioe 

c. Oiu the stale wilh<:lraw its notii:eof Intent to Mak the ooath pan.0lly eithe, 

formally or informally? Y~ {K ) No ( J upo11 gujly plea 

d. Who sentenced deftilldant? Judgt, {x ) Jwy { ) 

e. What eentoooo was imposed? Cl(ia!h {) Life WJlhoutParole ( x)i!ll 5 COl.ll'.lts 

f. tt life fmpmlOM\ellt, w.,s ft lmpi:,secl as a result of a hung Jury? 

Yes()No(x) 

a. Was W)lm impact 8Yldanoe Introduced at trial? Yes () No ( x) oo1riat 

9. Aggl'llVilllll!l Circumstances. T.CA. § 3S-13.20ti(<), 

a. Wera etaMc>ryaggravating circumsf.incee found?Y(ls {) No {X) 

b. Which of !he following SUIMOr)' aggravating drwmstanoes ware lnstruC!e,:t 

andWhlCh were found? (Pie3&G non, the version of the sll.ltulory agg~11atlng 

cireumstenc& JnslruC1(ld Jn the blenKa provided when applicable. i.e., !he 1989 

vcffiion or the 1995 vern/on.) 

ii) Yo,;lhoflltevictirn 
(2) Priorta!lvictioos 
(3j Risl,_ofd"8!l,toolhr,s 
(~) Murder fur ...,,,,,,,..,.lion 

oo __ _ 
(){) ____ _ 
()()_ -()() __ _ 

(8) Menl.111 di&ease or dofr:c:! er !nt<OO<a1fon ( ) { ) 
(9)0the.r(e1<plm~r.n•__ ()0 

• In the space provided, p/e.ise h$l al/ nonstatutory m~/gafinll factol"5 raised by 

!he a\110'.llne&. 

{e) Relate any $igniliean! fact:; abO!lt 1)1(! mitlgalir,g circumst;inces that infiuence 

the punimment 

(d) lfl!ied wit~ a )l.,ry, wasthe _jury inatn.Fcled regS1t!lr19 sll the ein.:umSlanc:,es 

indleet(ld i~ 10(b) as rnitislafrng(:'11"CUm11J1.mces? Yes { J No ( J dijfendan1 plF,d 

'""' tf no, 1'8t Whldl eir,;,,imstances were not incll.lded as ml~gatr09 

crreumdam:m and e,cplain Why s~ch cirwmst.ances - omlll&d: 

11. I! the serllenco wn death, do&$ lite ewdenoe &how Iha! the defendant killed, 

eltempte<! to kill. or in!endad !hala ldnlng take ptaOII or Iha! lethal force oo 

employed? Yes ( J No() defllnd8111 pied gullty 

12- Wes lharn anyovldence lhlll et the tfl"J8 of the offern;e tho ~nt was 

undar lhe Influence -Of narooiiai, dllll(lM)(Js d11.1gs or 11k:oho/ Whir.:h act~!!y 

coMr!Wl&d to the offense? 

Yes{)NoP,.) 



lfye$,expl11in: 

1S. Gerniral eommenls of the !rial judga ccncemlng the sentonee imposed in this 

case (e.9,, whether this sentence is COJ'lSi6l6nl with lhose imPosed In $im11er 

cases the )ooJle has trled, ate.)· TIie only other mass murder case l'lle been 

1n\lO/Ved In {SUll!t v. Da)Yl Keith Hollon) wa& asan as$!$t$1'11 diatflct e1tom11y 11nd 

he racei\flld the death penalty. The ll!Sianlcase Is 01simU11r, if not greeter, 

violerice and croelty then the Hollon cast,. Thll Oefendant de&&Nfidtlle 

sentences ~ fot ,;ornmlftln9 thase bl"WQI prall'le(litaled murdeJS. 

14. Srlef l!TlPrnsloll of !he lrlal judge as 10 COO<IUCI artdlor affect of defendanl al 

trial and sentencing: The Oi,fllndant completely !Jndffll!ODd his tights and 

~d gu"dty lo 8YOld II possible death sen\enee. He was competent lo make 

this decision 1md acted freely, -.olunlerlly Md un(jerstano!ng)y. H~ 

acknowledged his gul1t in the plea coi,::wy end also in his elJocution At al: Vmes 

dunng the plea aeeeptenoo heating he WQS a!lenfive, culm and fully engaged In 

1he~,1Qs. 

B. DATA CONCERNING THE DEFENDANT• 

• Defense c,,11'1Sel lnily om~ uny lnformlltion that may, ffdisclo5ed, lmpairtho 

mter,sl!ioflhflcllenl 

1. Name Shaffer, Jacob 2. Birth 03\e 6--13-79 

3.Sex lll;lle 

4. MarltaJ S1a1U$; Nevur Married { ) 

Married ( J 
DiYllrced ( JC) fusl wlfe 

Spouse Dec'd ( ll) second vile 

Number 3 

Ag&S 12. e. s 

Sentence 

'--------
'·-----------
'·------------------
• 
'·-----------------
'-------------------
15- Wes the defend11nt e resldenl of the rommunily where ltle homicide 

occurred? Yes (x) No { J 

16. Noleworthy physical or mental ~araclerislics or diliabllfll86 of defendant 

C. DATA CONCERNING VICTIM, CO-OEFENOANTS. AND 

ACCOMPLICES- Tracie Sha/fer 

Ottiw dependant$; __ 

7. Perenta: Fall'll>l'--,jlving? Yes () No () unknown 

Molher-!Mng? Yes {) No { x) 

a. E®cetion: Highest G111de ortev8! Complaled· -------

9. !nlellil!ern.e I.we!: Low (IQ below 70) 

Medium /10701o 100) 

Hlgh{I01J.bove 100) 

""""-10 a Was lhe issue ofdltlendanfs mental rewdalion under T.CA § j9.13-_:,03 

r;il5&d? Yll$ {) No ( X) 

b. lfso. did !he i;olJlt find that lhedafendan! was menloUy retITTded as ~efmad Jn 

T.C.A § 39-13-2ll3(a)? Yes ()No() 

11 a. Was a pa)'Cl)latric orpS}li:hologicel evalua1ion performed? Yes () No () 

b. If yvs, aummarize per1irleht 1)$~ or ~cltologleaf ioformallon and/or 

dillgnw:es -led by such e\lillu11lon; 

12. EmplO)ml(lnt t;iCO!l.l-Ofdlilfendard el or near li1Tl9 or olklrisa, !IICludlfl!l if 

known, type of job, pay, dates Job held an<t reason for lermin11fion: 

14a. Does Ille °*i/Emdanl have a racord of prlor co,wictions"? 

Yes()No!~l 

b.)f yes, !isl Iha olfl!N.lBS, 1he dates of 1he offenses and tlie &eotences ITT1l)O$ed 

1- Age al' vicllm 3!l 

2. Se~ Female 

3. Race or vk.lim w 
4 M.iltl!al Sta1ui,: Maver Mamacl i ) 

Mllltied(x) 

Diveroed {) 

5P(IIJ$El~C'd{) 

Number 3 

Ages 4. 8.16 
O!tlar dependfflts __ 

6. Pfi1en1s: Falher• LMt'l{I? Yes () No ( X) 

Motller- Lllllng?Yes () No(x) 

7. Eduei,llon: High~tGrade or Lave! Complete~------

6. Employment at llmul offenae unemployed 

9. Criminal record passl"l!I worthh1ss check· 2007 

10. Deseribe lhe relationship b11tween 1he defelll.fantal'ld th-e vh:tim {e.g., family 

member, empk>yer, fllend, ett:.)· 

hllSband and wife~ 

11. Was lhe vidim a re,,ldent of lhe community wh.l!re the homicide occurred? 

Yes(x)No() 

12. Wes the vlclim hekl hOMage du!1/'tg the Clime? 

__.J... ves-Leiis 1han one {1) hour unknown ~mo 

_x_ Yes -Mora lhooone {1) hour unknown llma 

" 1fy811,givadalails'. 

13. a Descrltla Iha physical harm end/or il'lju/ie5 inflicted on the Yir:lim. 

fm, slab wo!lllds lo the bade; lhree $lab W(lurnfi; to right shoulder/upper arm; two 

strib wrn.rnds to rlgh1 side of chesl; four stab wound& to left side ofc.'leat; !ITT!b 

wound to upper 1811 8ml; sblb wound to left ahoukler; steb woum:r to right 



vbtlomen; dele0$IV1;1 wuunt!sto both hands; associalild injUl'iel:; to heart, l<lngs, 

stooiaeh, stemurri ,nd ribs. 
b. Wes the vic:tlm tortured, state tlle nature of Che torturti: see abo\lti; sh& was 

rep,ed, eflhllr befora, t!IKi~S or artnr hO!" ldllllJl!. 

C. DATA CONCERNING VlCTIM, CD-0EFENOAITTS, ANO 

t,CCOMPLICES- Christopher Lee Hall 

1.Ageof1>ictim 34 

2. Sex Mal& 

3. Race of licilm W 

4. M.irttal S!atos: Never Married ( J 
Married() 

Dil'(lrc:ed ( J 

Spouse Dec't! ( ) 

5. Chl!lk6n: Number ..... 
other dependents __ 

6. Parenf.a: Fa!her~ Uvlng? Yes () r.lo ()c} 

MOlhet •Llvin;? Ytt () No (x) 

7. E!Wca11orr. Hlghll!( Grade or Level Completed ______ _ 

a. Employment al time of oll,nn constNclkm 

9 Criminal rec»rd n,:,r,e known 

10. Describe \he ltllattonship be!Ween the oofent!a!ll anti 1he vic~m (e.p., fomlly 

member,emp~r,lrklnd, etc.~ 
defendant Wills married toCNie Hall's &isler, Track, Shal'Jer 

11. Was Ills \lll:tim a rMitlMl of the community where lht1 horojtid,;, occurred? 

Yei;(x)No() 

12. W:.s t~ Y/Clrrn ~Id ho.stagll during the Crime'! 

__ Yes -Le&s than om, (1) how unknown lime 

__ Yes -.More lhan one (1) hour unl<IIQwn lime 

11. Was !he vlclirri e 1es!dem .ofllle community whore Ille homldde oceurred? 

Yes(x)No(J 

12. Was lhe vll;llmheld bostaQe durln9 the crirru1? 

__ Yes -Less then orie {1) hour unknown !hre 

__ Y8$ -More than 01!8 (1) hoUt unknown lime 

-"-"' 
If yes, give delail6'. 

13. a. Desc~be Ille ¢1yslcal hami andlo; injuries lnfilc!ed on the vicllm: 

stab wound lo nghl sk!e of chest; two stab wounds lo J..it sido of c/Jt,s!; stab 

wound to left :side-, a.ssocltllcdinjurtes kl lungs, healt and rills 

b. Was lhc vidim loltu!ed, Slate Illa naRI~ el the torlorir. see above 

C. DATA CONCERNING VICTIM 1 CO-DEFENDANTS, AND 

ACCOMPLICES- Robert Berber 

1.Ageclvictim 1B 

::!.sex Male 

3. R11ce of vk:tim W 

4. Marital Status: Never Married {Jr J 
Mar!led (J 

Divorced (} 

Spouse Dec'd ( ) 

5. Children; Number 

"'' Other dependants __ 

6. Parents: Fa!Mr -LMng? Yes (x) No {) 

Mother• LMng? Y&$ ( Jr) No 0 

7. Ed=ti<m Highest Grade or Level Completed h;gh ~chDo! sluden1 

8. Employmenl Ill time of offllnSe 

_x_No 

If yu, give details: 

13. a. Describe the physical h11m1 ao:1/or lnJUl'ies infllCled on the vicllm'. 

frve 51ab WCWK1$ to chest and upper ai:tdOITlen; $iX stab wounds lo back; wound 

to !l'Olll of right forallrm; associ,ted injuries to furws, heart. sternum and fiver. 

b. Was lhe vlciirn tortured, .state the nature ofllle torture: see etiove: ii 1s 

001,eved 11 s11m91111waii u&ed<ln him. 

C. DATA CONCERNING VICTIM, CO-.DEFENCIANTS1AND 

ACCOMPLJCE~ - 8Jlty Gene Hal/ 

1.Apeofviclirn 56 

2. sax Male 

3. Race ofYk::lim W 

4_ Marilal St.alus: NavtJr Memed {) 

Malfiw (J 

OiVon:&d () 

~Dec'l:l(x) 

5. Chl!dreit Number 3 

Ages 38, 34, 1 

Olher dependents __ 

6 Parents: Falh~ir - Living? Y-85 ( ) No ( ) 

Mother - Living? Yes ( ) No () 
7. EdU<:ellon: Highest Grade or Leva) Cclmpleted ______ _ 

8. ~leyment ;11 ~ma of offana,e !fls18lled eounterklps 

9. Criminal record none knOWn 

1Q, OesC1lbe the relationship belw&en the defendant end the vicllm (e.g., famUy 

member, em~,. friend, elc.): 

ootendent was married to Billy ~h°s llaught&r, Trac~ Shaffer 

8. Criminal record nOf'le known 

10. Oe&rlbe the relaliOMhiP between the t!efend:aBl end lhe victim (e g , family 

member, employw, iri#n,;1, etc..): 

\llctim was friend ofdel'endanrs~n. 0$\ti11 Brooks 

11. W;J,i lne Yidirn a resldam of the community where the homicide occ:urre(f1 

Yas(x}No() 

12. Waslhe vlohtn ~ .tmtage during ll'lB crime? 

__ Yee .....J..et11 than Olla (1) hour unknown l\me 

__ Y6$ -More lhan one (1) hour unknown time 

__x_No 

Jf ye.:,, give dat6ffs: 

13. 11. De.sorH>e the ph)'S1ciil harm endJQrinjurlas /ollicted on Iha viCllm: two stab 

wouoos to back, l!Jrl!e &tab wounds to lell erm; nil'le au,b woumls lo ehest anti 

~: defensive wounds lo hallds.: wo1.mdto rillht slda ol rtacil, lo abdomen end 

left side of ch!!st; essoeil'lted Injuries lo left Jung and sternum. 

b. Wu !he victim CPttured, s!ale t!'m na!ure ol 11\B tortura: see above 

C. DATA CONCERNING VJCTJM, CO-DEFENDANTS, AND 

ACCOMPLICES ~ Devin Brooks 

1.Apeofvtcllm 18 

2.se~ Male 

3. Raceofviclim W 

4, Marital Sla1U6: Never Maniqd (x) 

Married () 

Divorced {) 

~Oec'd(J 

5. Children: Number 



"'" Other !/ependlltlti; __ 

6,Pa<enf&: Felher·Living?Ve5()No{) 

Mother· LM!'Jg?Yes (} No (x) Victim, Tracie Shaffer 

7, Educat!M: H1ghe$! GradEo or LeVtl! Completed high a.:tiool 

a Employment ;t time of 0118ns11 

9- Grimiflal record juvenile-vandalism 

10. Describe lhe relaUooshlpbelween the defendant and the vk:tim ie.g. family 

member, emp~r, liiencl. ete.): 

stepfather/step$on 

11. Wasihe ~lciim a resident ol' the community where !he hom11::id0 occuned? 

Ye&(x)No{) 

12. Was the Victim held hOSUl!:le during the erime7 

__ Yes-Less lhan one (1) hour unknown lime 

__ Yes -M0te !Plan pne (1) hour u!lknawn time 

-'-"" 
If yes, tirvt' daleils: 

13. e. Describe lhe ph)'l,:it:al harm and/or injuries lnl!icledon the ~iciim: stab 

wound to right uppe1 tllee.t: stab wouru! to ri11ht lower ches~ two slab wounds to 

tefl chest stab \1>1:1~ to lef1 upper arm: wound- front of right wrist; as.soc,aled 

111Juries to lungs, heart andli~er. 

b. WM !M vicllm tortured, state Ille rn,tu,e oflhe tort~re: ,ee aoo.,., 

------·---·-----~ 
N. CO-Oefendafllll: nooe 

a. Ware ttwreeny oo-.defendanlll in the Mal? Yes () No ( x) 

11 Do1endol'II w1fible lo affOrd ooumel (x J 
b. OBfendant refUsed to ucora 001.1nse! I) 

c. Othtr/1!11plalnJ:~------------
6. How m11ny yellll llH counsel pradii:ed law? 

,a.Oto5 () 

b. 5 ltl 10 ( x} Harold 

e. Over 10 { ll.) HalljlOlle, Dearing, Co!Uns 

7. ~ is the MIUfll o1 COUMB/'$ pradlee? 

a. Mcstl.l' civi () 

b. Genern! { ) 

c. Mostly criminal ( ~) 

6. Did counsel Sl)rve throughout Illa trial? Yes (} No () no trial· defendant 

entered a plea e{lffl'wmmt J'/10( lolroal 

!I. If nol, e)(J)lain llidulii!; 

10. ot1iers1i;in!flca~tdata abou! delerl$e lt!J're&enlatkm' 

E.. GENERAL CONSIDERATIONS 

1. What perceotage of !ht population of the county from wh~h Uie Jury wa$ 

se!ecled Is the same ,ace IIS tile defendant? No tlia! 

a. Under 10% () 

b.10%-25% () 

(l. 25%-50% () 

d. 50%--75% ( J 
e. 75%-00% () 

I. Qver90% () 

2. Wero members ol defendant't race flll)lll&eflled 011 the jury? Yes () No () 

How matl)I of dd&ndant's race were j~'I __ 

b. lfyas, w~et co1wlotlr:m end unterice - lmpo!ed ,;m them? 

d. Any further commen~ coooeming CO·defcndents: 

15. Otllur Accompllees: 

"· Werethefll any pen;ons ncttl>ed as co.go,t,,ndants wholhe 

eYlde,ice shoWed pertldpaled In Iha comm1$1;1oo of the olfense whh the 

defendant? Yes () No ( ~) 

b. If yus. 6\ale tile nature of !heir psrtic/patiOn, Whelher 1my criminal 

charge$ have Men ftle(l ~~,11~ peruons a$ a resull of their partlclpation 

and the dJ.spo,Sltion of such chergei,, ii known: 

c. Did the accornpiice(s)teslily at the defencla1>t's triBl? Yes {) No {) 

0. REPRESENTATION OF THE DEFENDANT 

1, How mBJ1y atlome:f$ repre-led defende,nl? 4 

{If more 1118n ooo i:ounsel sBrYed, answer lhe following Qllestiorn; as to each 

counset end 1111at::h II eopyfureath 10 thi6 report.) 

2. Nam& of COUr1$&1: Oonn:e Hargto'o'tl, Public Derender, Jack Omuing, Mike 

0imos. Bill Hiirokl. Asst, Publo Defenders 

3 ~ eounsel secured: 7-20-09 General Sessions. 1-19-10 Clcutt 

4. How was co1J11Sel secured: 

e. Retalr.ed by defendant () 

b. Appoinl&d by court ( ) 

C. Put>IJcdefender ill.} 

5. If eoun.sel was appolmed by court, was U bcce-use: 

3 a. Wlls e chllllgv ol w11ue n;qll9$!ed? 

Ves(X)No() 

b. If yes, was ltgrsnlall? 

Yes(lt)No() 

Reasons for change. ii granted: change of venlre only; JUIY would have been 

sslect~ In EledfordCouol)l, lriel would flaVe been held In LlllGl'lln Coonty. Undue 

excitemonVm&dia CO\lfimge Jn Lincoln County. Defense cbjected lo Court's order 

that jvry be seleckld from anG!her countywilhlll t~ 17"· Jlldlcial <:listrlel 

F. CHRONOLOGY OF CASE 

Elapsed Days 

1. Dale of otmme 7,19-09 

2. Dal8 of ft!fesl 7•1s-o!I 

3. Dale trial began ----defendant pied guilty 7-22-, 1 

4, Daill sentence Imposed 7~2-11 

5, Date po!iHrllll mollons ruled M 
6. Date 1rialjudge'4 re;xirt completed, ______ _ 

•1. Date recel\led by Suprerm: court --· 
·s. Dal& &antence revklwr:omplated ______ _ 

'ii. Total elapsed days •• _____ _ 

10. Olher·------------
"To be completed by Supreme Court 

This report was submitted to Ille defendant'$cou11sul ;md to lhe attomey fer tho 

State ror 5ucll comme!ltg as eilher desired lo make a:mcemillg )1$ factual ·-
I. Commeots lrctatuch«I 

1.RldllOcomn,eot, 



3.&snoue,,pondtd () () 

r hereby certify that I have comp!eted this replm to the best of my ~Mrtv and that 

lhe itlfurmallon hefl!lrl Is .accurate and complete. 

~;-:-s ·c._\...__ .._s 

Judge Robert crlgler 
Court olUncolnCounly 

Judie~I Olstrlc! 17th 
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I\UORr o.- TJU"(. .rooo, 1N C'-l'l:t1\I, c..s=·= ri_L_E_D_ 
IN ':rHI: ~ (;OUM OF _,.., .... -1,o!.n 

~~,-am 
e• .. "". • E.,.t•A! t(QI< 

fl.ent..,.o,e ~: n-th ' 

1.tf• i,,prh-nt c l\ > 
t lifo Gent.a,,_• 
a <>t tbeo> eo,,oe,,ut:i'H 

l\. Cl.\T~ CQl'(:eru,nro Tiu; TIIIAt OJ' Tl!~ OFl'l!!<SJ'! 

1. Dr.Lot ow,auy ¢ tbe h~U of u,., "°'"ie1do, incl~nv thlt 

-au ""<rd t<> <>HH deoth, 

.,,y V!u fflon !IW1mr tnll h •h"'eG tDQ lrilld bu Di1 

2, - did d1., do!end.nt f>lOod7 c.Hty (~ ) lilot ,;uJ.ltY < 

J. IIU 'll'ilt <leter,oi""d·wHh or without o _j,,.y? 

With I IIUl>o.llt I X) 

llo,pu.te or,.,, ... , 

Htr• .,thu <>ffen.eo t•l•d Jo tho •- tr.l.tl'Ye~; )..,( ) 
I>. If yu. lht-.. <>f!..,.ou, dhpooHlOJ>, ond 1>11nl•h-nt, 

'" 
S. Co--l>efondanh• 

...,,.~ tha-41 ony "'>-""fen.,,,nh In ti,. trial.? •••! J Nl>I J 

I>. U yu, whet c<mvlt,tiOO om!,.,, • ...,., • ...,,.. 11,pooe,l on the 

.,.,.d ... ...,d ..... , 

....., 

t"•t"~r•d -·· '" TIie •ten&u>t 1t"""Jn9ly """"te<I • -,--,-
9<...,t r.lok ot &10th t<> t"" oe '""t<o 
puoono, 01ch.,r thOII tho vtn.la 
.....,,1or,od, .s.i.-.tcnv his ••• "',.....,.r. 

"' TM dofondlont -.H,..d the •=-
r..-. r-..,_,.,,u..., er tlle proolio .. ,:,[ ,,_,.,,....,.t,..,,, m e,oplDYl'd anothn 
1;~ e-1t the ..,r&,r lnr r.11<1nonUon 

' > ' > 

or t"" proolin ef r,...,nonticn. 

"' ~ .,.r6or "•• eopecioUy .,,.1"""•• ' > > > 
otn,q.t,,,,.., or .,,....,1 ln tbat a 
:ln\19l""d 1'<,dan, ..-. deprovhy of 
~~-

'" 111,., 10drdor ••• coa,J.tu,a fer th• ' > ' > 
P"rp<>- ~ •YO.ldbp, interfering 
whh, "" ,.,..,.,..u.., • la-d~l •rr.•t 
or pr-vtiel> ef the 6ofe<ulont .,.. 
·uot•u. 

"' 'file •drder wt10 ""'""1tted wh~le the ' > ' > 
Oeten611nt ... ~ •~!l•'l"d .I~ e ...... aunv, or 
II•• on •~''""'l>·l.loe tn U.e "-1u1en of, 
w ,... .. u.....,unq ~ <:<11mu, ,,,. ,... 
fluin9 ofter c-.1u;,n9 or otu,aptl»g 
to e-t, ony fin,t U9r•• IOordU, 
•rO<>l\, r•po, rol>l>uy. 1".l"Jl•ey, 
ln-ny, U<ln11PPb9, •:lrcrdt l'irocy. 
or "'1l•l'f~l t-int', pl&ch9 ...-
d:lectl.org!nf of o ,1o,1.ru,,un 6ov.t<>e --· "' !l'l>O ..,ro.r wo e-.ltt"" i,y the 
dUendori whllo "" .... :In lawflll ' > ' ' 
tuotocly or jn • pl•C* <>f lHfol 
oenfiHNnt <>r ._ring hh eacapti 
trcm 1'1.vt"al ""tod.\> er fzwi " 
pllloe ef lllwtul CGnf.1-nt. Vi 

"' :::; ::~~ o~1,:.'"!!!;!.!1:~:·t ' > > > 

efUc!d, eorr...,t.tone -loyeo 11t 
U.n,,u,n, "ho .... .,,go9l"' .In the 
pertcraon"" el' Mo .... u ... o,,d 
tbo d., .. ...,.. ... - .... ·-•bly 
ohould h,OQ k- tltot OU"" 'l'ict:la 
.,._ • pe.,,e oHioor, «<>n-""U""• 
efUc!•l, ==eoUot1• o,q,layoo or 
!.ln .... n, on909,od bl o:he J"'rl-nce 
"' hh auuu. 

(lD) The ,.,,r<1,or ,..., =-aHtecl i19•ir1St ar,y ' > ' > 
""""""' <>! ton.or judil•, 41,strl,:,t 
ou.,.-....,. 9ent1rd or •tot" otto-tn•y 
s:,enero1, uohtont d!Ori.ct otto:rnoy 
.,.,nual or uo.t.u.,,t •l•t.o attorney 
.,.,nor•l .i.• to or beOou.c ef the 
.. ,..,.,;.., el' hb eui.,.tal a1>1:y ar 
•ht,.. oJI>! tl,e defendant knMI tl>tot 
the vi.,t.l<o eeo»pi,.. <>r o,:,c\l)'.led .. td 
<>fUc.,. 

!U! :rt... ...,.lier ..... ,o,,_.!Uod qabat a ' ' ' > 
HilObal, atoh, or l<»al popuJuly 
al""t"" cffi<,hl, o,,,e tv er -uo• 
<>! th• <>Uicl.ol'" lowhl lll>ti•• ...-
st•U•, ua u.. doJ'""'°"'•t 1c,,.., that 
th>t .. 1et1,. ,... ou<'ll on o.-fie.lal. 

.. 
,. oci,u """"""llc,ee, 

•- w.,..., thne a,,y por&on• 11<>t triaa .. co-dof<mdat,u who tl>e 
ov.l"°""" •bowed l'Ortic.lpo,te<I in H~ caodll1-si"" of the 
oUe-n"" ..-Hh tt,o, Mf,:n0ont7 T<1• I ) 11<> I l 

1>. lt yeo, st•"" the,..._,.. <>f tMtr ,..ruc;1,..t1on, -tho>:" 
ony erUL!n.u Chargu ""'"" -n Uled 090.lnot nch p,,roeno 
•• • r,uult of their F•ntcJ.patton ol>ll thfl aiSp<>oiU"" ot ouc,h chngu, H _, 

"• Did th• *""""'Pli.,.;C•I tut.lfy •• th• dofn4&nt'o ,na11 
y.., C I lk> ! I ll/A 

DI> yo~ •~.- w!th tho verdl.c:,t cf tM ju.ry u t<> 91>ilt? 
'lH ( l 11o 1. I 

"D, U »<>, explain, --"'~----------

B, Did~ "jfjdon:., ""fn
1
:,ury ::;:-r,ol.not.!Ofl of j>Un.i~nt? ,. -t •*nten"" """ l-•ed1 

Death I l I.Ile u,pr.tn,_,nt / :d 

l,, It Ufe :lap:rh...,.,.n,, """ it laJ>"""d u e ruult c,C a 

::' 1")' Mc ! I , 

lO. ""9r<'••t.i"!I C'-rCIIMhneu. T.C.A. 13~-~-~~J(.i!, N/A 

llont •tetutncy A99UUt.i"!I <>,\tt..,..ton""'• f<>U..01 
Ye., l ) llo l ,) 

l,, lh.lch et th• f<>llvwin9 otatut.=y ,.,,,.,.•at'-"!! 
<>in,,,..uneeo ..,...., Jenroeted and whlch ...,_..,, feun~? 

· (t) 71,c ,..r<!,or ,. .. -'thd "fainat 
• panen 1 .. , tha,, •-ln y,,en 
ef "9" and the defanoSont ""• 
d9ht-n Yearo ot ·~· or elder. 

' > ' > 

C~f Thi! defen<lo.nt """ p,-o•iou•ly 
et,m,ict.,~ ot ene ..., .....,.., fdonlec,, 
oth..-. U.u tbc pnnnt chu9", 
""ich in-.he the ., • ., er tbreat of 
".lelanee to tJ,.. P"non . 

(12) Thi! (ldo-noSoM -it•~~ "INoo .. ~· 
"".tel> h defi,,.d a• the IILIZ<klr ot 
tlu,H or ..,,,. pere""" w.lthln tho 
state of _ _,..., withfn • pori<><' 
et forty ..... ltht !Ot """the, •nd 
""""°treted .In a •i•H•r fuhlon 1n 
o .,_,,. ,.,_ ,... plan. 

> > 

>1•1•t• ""!f •19niffoa»t ui,.eto ot O• ,..g~awatlng 

c,ln,-Unt,to that lru'l""""" the 1"'1'.l•h-nt. 

' > 

e. 1<41r" the q9n...,Unv c:lr,,"""'tanc,... found npporud t,y the 

.,..idence? Yeo l I NQ ( l II/A 

ll, Nltigat.1n9 e1rc•lldt11»cea, ,.c.A, $39~2~20J(j), 'll/A 

lltU •IHgaUnq d~C-·-· .In e_yjden .... ?l'u ( JIIO ( l 

I>. H O<>, >mot •iUi&th9 eir<><UlohneH ..., ... 1n 41•.tdlloed 

"' "' 
"' file defend.ont h"" •~ ol9dhc•nt 

h1•tory ~ pr.to~ e,-w.,.1 acuv!ty, ' > > > 

"' ~ ..,rd.,. nr ccnoltted vhUe the ' > ' > 
d•fltlldont """ nnder tho hfluenet1 of 
_.,.,.. -nh) er emot.l..,.&l 

410"""""°"' 

"' Tht, victJ.lO ""' • put:lcipent U, tt,e ' 1r7! > > 
def•ndo.nt'• con-• 1>r conunu~ t<> 
the-.rt; ,., n... ..,r&,r ••• -tte<I undn " ' > 
,:,:lre1J10r,unces whieh the dot..,.,,,nt 
:r.oogndoly bol!o~ed t,:, p,,ovide • 
..,..ol jnotUleulon f<>r ~ia conduct, 

'" Tbt "'1fm,dont """ .., ao.,.,.,1.1.,. in ' > ' > 
the ...,rdocr _,ttu 1>f "'"'"h"'" 
peracn •"" the doh,n<iant'• 
p.,.Udpatic,n - rel&t.l.,.,ly •!r>orr 

"' ,r/,e ""fo-Rd""t &<,U., ""det" Utr .... ' > ' > 
d1>FeH .,.- 1>D"'1" the Ollb5t&ntial 
-1,,.tlon <>f anotho:r toeU<>n, 

"' The )'OIIU. o,- •dw•nr:"4 oge of th" 
&,fe11d""t .,, tl>c tUIO et tbe er1-, 

> ' ' > 

'" TM oop..,hy of tho fffend.ont bo 
oppr,odete tbe ...,_!cteen of l,h 

"°""""' Ol" te .,..,.ten, hi• "--
" ' > 

tco tho n,quU-nto o! tho 1 ... ,... 
oubotontiolly .tmpoirt1d •• • • rHult 
ot -nt•l 41uaoe or def..:,t or 
into•.t<:ation wlli<:b .... .tuutfic,J,ut 
to u••l>l1oh • ""lenoe te the erh,1e 
1>ot ""ich •"l,ohntially dfktod M,• 
ju4",oent. 



<' "' <' 

(c,I ,..1•te •ny •19oilkont f...,ta &bout the 11lU90H•g 

c,J...,umou...,.. th•t >n,i...,,,..., the Podo,,..ent. 

(<!! U tri•d "1th• jury, """ th<, jury l,..tr.,,,t~ to 

eonider Uie eir,,o•Ur><>ea hdleoted. in U!h) H 

t1lti9ating el...,.,,..un""'•' YH. I J Mo f ) 

U. l! tl>o •8'lto"e -• ""•th, oloeo Ule •~l.i-oe """" Uat the 

<LohM,a•t l<illad, •tt-*4 tn kill, ar lnten.s.d that • kllHog 

t•h pl..a, ot tht 1"hai fore,, M ~lO)'d7 les { ) II<> ! l "/1,. 

U, •u tbero evt<leneo tht at U,e u.,. of Uw, onuoe ti,e 

det-ont wu on&or tho inUUfllcre o,t oarcoUes, dang•n»>• dru90 

or o.J.eol>ol vhl~ actu•lly O<>fltriblaU,d. to tltll 0£t .... 01t? 

y .. (X) 110 ( ) 

l~. Cle•er .. 1. =-i,oni. or ti,., t:tial :1'>119• conoerni"II the 

•l'F<!Prl•Unua of tltll aent"""" lapo•od in thh • ..,., hwy ineh<lo 

eond'5erotio,,. of 0<>ntenoeo tq,ooe<! in ""l' olaHor euu the jud9a 

hH tried.)!-----------------

--
1J. nofondaM'o ,uuury llhtory, .. 
i.• •· l)o,u tho dUen<lant tu,,.., • ~d. or prl.oe ec,ndetion? 

Tea I J llo I l 

1,. u 7<,"0, !.ht ti,e offnRo, the 4nteo of th• <>ff•nHo •nd 

U1• Hnteneeo 1-•ed, 

l, """"UdAA 9t Pa11t1r,o 

2, 11<, l>l'iver'• l-l<•en..., 

~·· 
3. ,..•YiM Bee1le a k11i<l.cnt •-ta-Bl 

4. BttlJEing unatt..,,6od YMiel,o $•18-D 

550,00 

$50.0~ 

$50.00 

,. ----------------
•. -------.,--.,-.,---.,-.,-===---
H. 11 .. the ~forn!ant o Uddent <>f tr.. ccmnunlty Yi>ore the 

hO"ielGe oo,turred? no ! x J II<> ( ) 

H. """•.....-thy phyaic:o.l "; ..,,,t&l clulrac,t.u.bti<>• <>r .UubU.tU•• 

of &,fend~nt• -•••••<•-------------

C, W.T11 CllllCSl'llltllG VIC'l'llO 

1, ,..,,c:,:ibe tho relaUObslll.p bot11ecn lhe defendant •nd tbe 

v1ctl1'l (.,.;., hmily ... -r, aq,loyer, friend, eti:,.), 

llife1 • OW chlldun ..,al Child 

JI. DJ>TJ. =a11uro DEfBl!Ol\lllr 

2. Birth c,,t,, s-2,-u 
Kiddle ~ 

,. _,_ 4. ,-..1,o1 autoa, 1><1~11z 11anied 

s. ""'·· _,_ ltbiH lloUled -'--

f, Chlld:t-en, .,_er ..!..!!!F...ollildn,~ 

Apo, __ _ 

Ol:hior Depoltd&ot.. ---

7. Parents, ....... ., "" 11Vi"'9"? u. I ) HO fl') 

l!Other••lhingl Yu (J:) lie l l 
-•!al edoe•U<>n 

1, w.,,,n,:..,,, lU'Jheot Cnde <>< Le"*l C:O..,lt1t...S1 ::~: ~n:r• ean't 

lnt..l.U'19nce L<l""l ~ HI,> kl- 7C) 

... ,Ii._ /JO 70 'to lCOI 

Hi~!, Ug abeu 100) 

llot boown 

""" • P4Y<:hhtr!e ·,,,. poyc,h,;,logfo•l <ivd""tl"" pHf.......,d1 

y.,. ( J:j !lo ! J 

b. H yu, ou-,-1.n. perti..ent p1y,:h.h1trie ..., P•JchologlcU 

iaf,o"""'ti°" u,l/o,: diovno..., ,,."~1..:1 I>)' au<ll! nahoadcn. 

11. Bd .. f 1Jo¥rcooi.,.; of trial jud9" H to <101>duct of defcndut at 

trid ..,,1 oenten~Jo9, --------------

12. l'riar 11crk llc,eord o£ ""hn&ntt 

'!')"J>e Cf Job hy ,;,otH Reta a.,.,,.. far hrll.inaU.on 
OJ..lv"'Ilr01>th Ito. 

"·· H Shelton CR turnftur mn-,r J?u~12., 1rrutM 'lP tldo """ 

,. ----------------

2 . .,..., U,e '9icU" o u
0

ddeat of u,,o """""u~lty where \be -iol<!.e 

«cu..,,n n, !XI "" ( I 

3. llllat ••• t11e .-1,ot1,.•o .-;id ~,, .,,,1 l 

h, llllot no the l'ioti11'• noe? ..J!!!sL. 
b. 11u th• ,iiaU• u .... .,. raeo •• ""fendant1 l'as C~ ) Po I l 

s,. llhat """ tl>il vleti•'• •u? Wif• f-1~ ~~:·~
1
~.l!!i!~:~:•Child 

I, .... tlo• vl<:th, the ..... HX u &lhn~..... l'U ! I II<> ( l ... 1 .. 

6. """ tbe vlot1'o hdd l>Datap d\lrin, tl>t' crU.,,; 

wao tluol> an hc"r 

Yes "" MOn th .. an hcn,r -·-~ 
n ye•, 1t.• doullo, ------------

b. """ the .-ietio, tortuu,17 Yu ( 1 "' 
"• U fH, a-tat• tho n•t"N ol the torture, ---l's--

1. -• ., .. tho vi.ct!•'• ,cey~tat!o,, in th<: c-nlty vllen he or 

Ol>il 11"*<17 ,;oo,1 ( ) llad ( J 11nkn<!lln fl ) 

P. RIFUB,:w.l'l\'rl:(11! OF D!FDIJWiT 

1. RoV • .,,Y attor>1er• ""P<"""""'e <l<>f'""tl""t? _, __ 

Uf ""'" than one <'<llln•el H"'""• .,,..,..,. the !Qll<>111'10" ~•,,Hons 

u lo nch co~nul and •tUch • QOJ1Y tor Hell to tl>h ral'OrtJ • 

~- NH• of noun""h ,;,•g,oy !tilU .a1>d RAA"tl l' m,,u 

l, 1;1&t.o couos•l Hcur<1<11 _sne-e»o-•,•--------
A- btaiftod by def-ont 
11. llppc,ic,ted l>y """"" 
C. PUbUc ddenO.r 

< < 
< ' "' 



i. """' """Y l'fl•n ltu ""gnad pneu.,.,:1 lnV? 1,. a t.t, 5 < J 
B. 5 t.t, 10 ( ) 
C. O.Ct 10 [X J 

A, -tlf dvil ! 1 
8. Gene.-a..l ( J 

aan..,.•-G<meral 
Jo,,.,o•-..Cr.l&;n&l 

c:. M<>otly er.lodMl l ) 

8. Did """"Hl oe,..,., thN>Ugl><>Ut t.-hl1 Yu U ) No < ) 

!I. H act. •><;>la.in in ""ta;.1. -----------

E.Gl!llBJIIILCP11Sll>IAA.T10ll£ 

I. II•• """" -"dn<I by tl>e defe<IH ..... M ;.~"" h tha tr.I di 

Yeo ( l Ii<, I t II/I, 

:i. Did """" othtt1<iu _ ... ao .,. .iooon .In tl>e tTlo.177; 

YU ( ) I'<> f J II/I, • ' 

J. llllet pezo•nt.av- of ""• pop,.,.htl<m of ww coon~ .to the 0.__ 

nae •• oe def-,,lla~U 

.o, Ul>der lftl l I 
"· 10 t.t, u, ( J 

25 l<o 501 ( X) 
<I, 50 to 751 ( J 

15 to 01 ( J 
f, O....r JOI ( ) 

,. 1'"re .. -..,. d dd"""•n>'• ,,. • .,., np,:-u~nt..d on tu j~cy1 

TH ( ) "" ( ) 11/1, 

"""' 1tO.ny of de!ond•nt•, u.:e -.-• ~o><>rlli __ _ 

5•. lf not, wae lhMC ny ""i<len"" tl>ey wre '")'ot .... tioo.lly 

e1telode<I f"'* Ch• jury~ TH I ) !lo I f II/A 

I>. u y..a, what no tl>ot avld,once? 

t:bll z•pou yao •-.tu .. ~ u tho ••f•n"""''" OC>llhMl ..,," .,_., u.,, .. t.un 
for tll• •tot• for u"h """""'"'" u dt.hSY a.dre4 "" .,.~ .. oon,:,uf>U>9 J 
,...,tval •~•ct· 

,.· 
1. JU.& c<n!MnU ~ H' .. 0M0 
i. n 11U1et1 he l>o~' - _,,to 
I. llabu1>0tN•~tl 

" " " 
" 11 

i ,..,..i,y otrtlfl' ~t l h• .. • """"J'hWO thio nopi,rt M> tho b""t of -, 
abilhY .t.1>11 tl>o.t U• J..nl<>.,.,.t:lon Mnb b """"""'" .,,,1 "°"ll'l•"· 

·~l'"''I--' 

f. !Jo• then n,encho p,.,l>il~•~Y In tbe o"""'uo!~ 00»c•rn!Mr 

tJ>i• <,a<.<1,7 YeB l ) ~D j)[) 

J, vu tM jury lnttro«e-d to <llou,i•rd .uoh pul>licity7 

.,.,. ( l lk> C J II/A 

e .... , tile juey Ulstroot,o,! to ov<>l.4 a,,y lnno,...,. Oct" p,,nion, 

, ... ( ) I«> I J II/A 

, , !Mo t"""" &t>t ...-1,i.,noe that th., jory ,... Jnflunoeil by 

,,.. .. 1...,, 9r.,jtNUoc. or any other nl>iU.,)' l~t<>r vh,m i-o1"" 

nnt.,...,e? ""' ( l No ( I 11/11 

1g, lf an,_,, to y,oa, lll>ot .,u tbot ""JtleME1 ------

ll•, 1100 • ,,ban9<0 ot """,,. ro~ote,!? ., .. C J 110 !x I 

b. H yeo, """ it IJ"&ntood1 Yeo C l Ro I l 

..., .. o,,. ,.,,, ~h•nte !i: vr•nto,d, ---------

1. o,,u ot offuH --"'c·c·•e•c_ ____ _ 
1. Dote ol orreot __ ,ne-c'·•"'~-----
3. l>loU trial l>•v•n ,ullty plu 3-~~·$9 

4, l>ot• HnUnco 1-nd -------­

~. ,,..te p<oot-tdd 'aottou nled on-----
6. l>lott txhl ju<f'J•'• nipori coaplo>tot<! ___ _ 

•1. oat• rac,ei,,..d by bf'-"- c...,rt ----­

·~. Doh •en0>1e~ rtvt..,, coo,pltUd ----­

•,, htal dapoed doyo ---------

10, (>tbU" -----------------

" 
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FILED I 
I 

i 
I 

n:P011t o, ,.111111, ~~ l11 tJll'l'I'~ 11110<,o 

lll HZ L<'fru t ,CQ\11\t OF (oa:r':1~ 

&ut.uc• of !>nth I I 

t.u. hl'~f!-n,- ~ 

~. :?·~= :=·:n.,,. •. u:l.d 11> tb• ·-· trhl?fh• fM llo I J 

b. H :ru, Hot. thoao oU.,1>..,•, di•f'O•a:l.on, •nil J"'nl.•-1>t., 

.+p»,ffJ,J) l{csr,1 ·+' ,.,...,p ,,,,.,. OL..J.0 4•4£· 
A,t..-,.,f,.1) fflrd-J:,,,.,;,-."'1..J;.r/ 4' to-'IJ f,'!l,,.7 ,,,,4, 

5, ~:""°:!::11
;::;; ·~· e<>•Oefen11ant• 1n tl>• utan Tu I I 11<> l>4" 

t,, If )'H, Yhot conv).ction •1>d ~HU<lce ..,,.. 1"1pou4 on th<I' ..,_ 
dof•f>Cl•nb? 

'" " " 
'" " " 

" 

" " 

" " 
" " 

" 

'" " " 

'" " " 

• 

.,, Md u,0 .. ~a,,.,ts) uot:Uy u ti.. ,-,.ni1ut'• u1u1 

,.. .. t l .... ! ) 

, •• Do 1..,. ·- •it!, u.. TU\'llct ot th• ,ury n to tu11U 

THC>d llol) 

t,, lf ...... ,,p-l•ih••----------~~----

8 , 1>:l.d th• .. , • ...,.nt ... 1v• jury G•tu,ol.notfon of ......,i.-nu 

Tu I I llo JJ.;) 

9. 6, >111.t .entoce """ l""'°nd7 t>o.U~ C I t.iU l""Fh..-nt t(l 

b. Jf lJh 111,p>"h<>nant, vu il l,,opOnd u • n,n.U of • ln,1>9 juy1 

TH CJ no t I 

lQ, A.{lgnntl~e C1rcwou.,,,,.,s, T.c.11. JJ9•2·.1~3!1), 

1'or• •tat~tory efl:UV.ti1>g c:i%c .... uru:eo ~OHd? h• l l "" ti,'. 

t,, Kh:l.cl> of u,0 toU..,.1no oututocy 09;•notin9 cin....:.-..a1>eu ...,., 

Jn•t.-.ct~ ood vl>l'<'lt ""ro fD1ffld1 

11111 

011 

Ull flMI UJ:,oJIOu,t D-.ltt.ou! •_,, ...... -• 
wblch is Uf.!Md u 1:1>0 ..ua!ler of 

:r:..:.::· .. t::..""! ;!~..: ::-i:::~ 
oigllt 10) _tbr,, •od -tut.a ip 

• •btllar fultle>11 u a - ·- or ,=. 

" " 

" " 

" 

a.late aoy Uplli~t u~• of U.. anra ... u.., dr-t..u.<H 

t:b•t iofm: tho ....,,,u,.,..nt. 

Iii, ,0..f ·,£ f,,,.,1 
• 

,, ee_ 

wu .. tho 099ravatl.n9 clr_to.,uo f....,d •-rt...i l>y tho 

eTl.,......,7 h-• t0 lie ( I 

u. lliti,.otio9 c1.-,,,_uneeo, ,.c.11,. fl9-2-20H:ll• 

ttere o,ltl.9•Ul>9 ein•nanc:u lrl nid<on.ce7 

b. lf ,;.,, wl>ot llliti9otio9 e!.rewuUn«< vau in aYi.S"""er 

!!! J!2 
Ill me Uhodo,,t h .. "" •i.¢UcaM Motory ot I I 

prior <>zita1nl actbity, 

!~1 The ••mler vu e<amlttd whH• the hfaodu,t wu ii<!, 
1lnlln t)t~ i"Ounc., of Ptr..,.• ,..,.,at Dl" 
•••oUOllH !liotuNm,c1 " 

ll) ::.i::•!; ::,:,,:~·t;~\_~~,t1'• d•f•-t'• Cl P(l 

10 1'1>• aa'rdu no e-itt.d u"6er cinu ... u-• I I (1(1 
w1,1c1> u,,, d•hndon1. ,.,.. • ..,,o1,1y b<-liev4,d t.<> 
proddo • ioJ"•l :laoliflcoU<>o fDr M1 """'4uct, 

(~/ Tbc defnd...,, vu .,, ae~Hc• b tb~ •ur&or f I IX) 
.,_ltt•d by •notllu peroori •n4 U.. det .. ...iut'• 
part!d91>tion vu nlOtivaly J>l.nDr, 



ti! 'I'll• j\of-•nt Aet'"'1 ""O•r -,.u ... ,1..,..., .. .,,. 
lmdar U>11 •'1l>•UnU•l G=,j,,.Uon of -u,,,, 
a,.r•oni 

I l 1)d. 

111 TM. Y""tb.ar _..,c'"'1 •9" nf tho •-tomlont •t 
l:llo U•• of u.. niae, 

I J I I 

t8J no 1oapadty D.f u.. dof•"4aftt u, •wndou t.bo l,.Xl 1 I 
llr""'lhltlitu ¢ Uo ~t or n uonJon bi• 
conO~ct to u.. ftOJ"b-u of tM 1- ,. .. 
ntbat.,,tblly illf>air.il .. • ra..Ut ol Ml>\Ol 
dlHHO or ddM:t or l.nU>oll.,:oUcm ..td.1'11 ., .. 
hsufttc.lent to eo"1>lhh • detenee to tt,,o 
.,.._ b1rt vbicb nl>ttontblly •ffedet Hs 
:,-ip,ont. 

UI i:,u,,,r IUf'loin), 1 J ! 1 

(di lf tri...d wiu. • i""Y, ,.... U.. jury I.MUl>Cilejl tu .,....id•r 

U.e c,U.,..otuoe, 1...,1.,..tee 1n Hibl .. .,,u9aU»!i cir.,_, 

•Wn<>o•? hol! fl<>I) 

H. lf the Hnt..n~ voo 4utll, •-• Ui& ...,.1,i,,n,,., .z.- U,ot U>e 

ll<lf....O•nt Hlled, ot""'J>"•d to i<J.11, or !.f>tuaed tbU • klllin,, toke 

p1oo• or tlo•t htbol f<,ro• "" eioployodl IU I J 110 I 1. 

• 

U. W.o U,u,, uUenc• U»t ot Uie UM of lb• offenu U>e deJondo..i 

v•• ;,n<'er the inU.,enc• nf n,,rcoUc$, doc9~ro,,o dn,yo er olct>~l "bi~ 

oC'tuo1ly ccntrlbut..O ta t1111 oHen•U Y•• ! ! 110 CXI 
lf )'<'O, upleini ________________ _ 

11. ldd bopreuh,,, "' U-l•l :lJldp .. "<> .,.,.,..,.n e>f ddM4an.~ •t 

U.Lol ..,4 ••nt11nd119, 

···----------,.--------, 
··--------------------

H•. PD.c U>e 6•f•n0Mlt hon n re<>DH f>f p%iin- eonvicUo,,·J 

l' .. IXJ Jlo 11 

b. lf yu, lht U,e "ff"""'""' ~ O,.tn e>f th• e>Uuno •"'1 tbe 

... nuncu illpoo•f• f. 

J<t&3 
'·----'-----------------
'·-----------------­
··--------------------
··-------------------­
··------------------,--
n. 11u the hfeni!Ht • ru!6ent of t.lw ~"ity w1>1>.-e the IH:n.lct4• 

f)Ccunea• 1 .. ~ 110 I J 

7 

• 

H, $nerd c-nto of U.• u-1.i :ll>t'lf• oo,..,.,mi"'I """ eppropzlu­

"""" of tl>e untenee U.poHd in thh cu• C~ :l=bh '""""U"'"•thn 

ot 0.,.u,,«e• t>t,poo•O 1" ui· 11',,Uu cuu tl>e ju49• boo U1d) • 

•• l>AT1' CCIICDl!lllC llVlll!DillRl' 

,~---ncra--,,,.,. 2. Hrth 1>.ou _2 .,•,.',<£{ 1 • 11- li.ot Hni iilaaie IY 

J. 
0

11u .t!J..__ t ..... riUI IIUWO> 

$ ........ J.I.L_ 

,. Cl,!ldUfll -· ~ ,,.; µ_ 
7. , ...... u, n·u, ... -- lid"ll? YU I I 110 00 II<>- -- llYingT ,. .. ~ .., l ) JO 
1, Uucadpn1 R19beot GUO• 0% J,nel co,,,pbUj\> ~ 
,. lnte1Hte>1~ tA-vel lbw CtQ bel"" 701 (-__ _ 

Jloai- mi 70 't.<> no,-_)(_ 

lii9h !lO •blw• 1001 

lot II"""" 

in •· 11u O t,atchiot.rlc O< 1>•rohe>l"9hal enlHUCffl pado.,..01 

J.ul)(•o!l 
1>. ~'j~~~ ..... ari,~ partl"""t ~ych1•tr1c or po;ycbf>l<>Q1col 

infnn,o.Uon on~/or 4bgnoou nvul•d by JUC1' ""•l1>Ulot1. 

u. 111,uwortli}' pl,.ydcal "''" -1>td c,huoouri.U«• or OieabJ.Hicl.e.s 

ot <let•~•• 

C. !>AU OOl!Gllll:t!IG VJCTIJI 

1. Pu«U,o U,o nl•ilonobip HWH<1 Uie 4d-ont.an0 t"" T.\ctilo 

(e,9., .to••ilY - .. , """1'1Dl'er, fdQ<4, etc.I; 

,. 
_,,..rn,d1 IU ~c I ) 

). n.t "H Uio victlo,'• •~n,JfASJl !,(), l.'f 

o. Mhot """ '""" v~cu .. •, '""""' ~ 
{ 

b. IIU u, .... ,,,u .. tl>e ·- .... ., ••• 6".f•nhl>H JU JJ(S 
. l\) (,) 

Sa. Wliot wu the YicUo,'• ou.r lli!J. 

H JH, ~J.v• deUilH•--------------

.f. 

• 



I 

p,'wu tile ,.t.,u., t.o.i.,,uaJ Tu I I 11<> t,,,f"' 
fl"' ll ,. .. , •ht. U,e nat.u• ot tll• toru:::o, _______ _ 

,.., 111,d vu tll• v1cti...•1 r-VUUtior> iJI U.e c-.dq wt,,oU hit. me •"* 
U-7 G<>ool!I h<l(I llnl<J,IOVI>~ 

p. ~Pll&Gr;il'l'lt.TION or m::l'Qll)A!l'l' {Ed n'/ll/at) 
1. """ ...,,, &t.tDn>ey& "pranf4ed <1ot•1•:i.nt.t ----"--

ta ""'nu,.,,.,... """"ul .~ •• ,,_,.. thll foll-1D>J -~il<m• •• t;, 
Hell "°"""l ...0 atheh • C"Vf tor • .., .. to tllU rt1p<»:-t.l 

,. "" ,, _,,;, £8( 1/f/K, k ,:.ti:4,.'lk;-
1. l>ot• C"'11>"*1 ••cun<l, 

4, - IRI C0111> .. l UCU&<II !: :;::1:::/i,.':~..,t : l 
(:. J'obli.c <1,u..,,u ,M[ 

~- 1f """""°'l wo appt,l.Jrtff by o""rt, """ lt i,..,.Z; 
:; :::=:::: :;;!!!a i;o "!!;!:. '=:!f1 rJ 
C. Otllu luphin) 

~- 11ow , .. ny yun hU C<>=Ul pUctico~ ln? /1,. ,. ,. 
1 • .n..t h U.• n•t,;n ¢( coun&•l'o P<•~Ueo'i' It.. ,. ,. 

J:. G£llru! Cl'llft!PJ11M'i1Qllll 

~ to ; ! J 

!-!~ i: !1 
it"6tly civU l : 

=~:{:1 
crb,ln•J. j( 

1. 1foa n"" r"-UWI t,J '-lie ufom:, •• .., in~• :i,,. u,,, ;ttU.H 

'JH f) JOI> Jt<' 

2. Di<l "•« oth&ntioe -wo-•r u "" J.nn u, u.r u1,u 
Yu 11 Jlo ){ 

J, Wll"-t pen,antoge of th& popv.l&Uon of )'Ollr com,t.7 to tM •- 0 .,... 

•• ti>• htu,.,anv :: ~~ m : l 
:: in:m :i 
:: ::,i:' IJ 

1fue "ut,ua ot ,i..i.,.a.nt•1 "ece upna.,.tt,O c,b tllo :1""'11? 

'J'u b(f' ~II 

a.., ••ny ct terane,,,vo nc• vttre jvrorot ~'Its_ 0 /~--

Sa. If 1>Dt, """ U.ere any nU"""• 1.bfey vt1n oy~eiot.Ue•lly uchded 

f....., tM :i':'°7? Yao 1 I lh> ( l 

I>, lf 7u, Yl>H """ th•t nldence? 

~. ll•a th•,.. O><Un8fv• pv,1,U.dt~· ln tho c....,.w:,;ty <'<m.,.,r,,1"1) tlll.11 

eoui Y•• Pd II<> I I 

?. ll•J U.• jncy inotn><:t*II to "hr.god nch yol,lieity? 

Ye• ec:f' IOO ! l 

I. llu U-1 j.,ry J.n•un~ to U<>ld lt>y 1"Uue»ce of poulo:,, 

F":l""ico, <>< U>)' othet Ublt.nry heto, w,,,.,. 1-,b~ u,1uno1 

Y.s'Cfl>OC) 

./1) 

( 

l 

I. llhot ...,. t:i.. '91Ct~'• "'Pl'Ution la no <>-t.)' Qff9 hit. w •"-

11~07 !.OC>dll 11&4() -t<l 

P. IU',J'll;~JJ:IIJATlOli or l>Ul!ll!tlllll'l' {jsr.n,,,,,~) 
1. - .. .., att.ol'DO')'O Up>" ..... teo tifencluU ' 

ttf ..,...., tl>On .,_ CO<U>Hl ,..,.,...., """""" ~ hll-!af ,pa,u..,,. •• to • ouh -nPl U4 Uhch I~ fo:r Hoh Lt> tllU npo:rt,I 

1. - vu Cll>\UIHl ~n4, It. • ..._t._i.,...i bJ' hfoO>llont ( ) 
a. ~ntril>y.,....rt {) 
C. :,llbl.lc 4efudu t('l 

&. If ......,nod 11•• •Pf'Oh>U~ bJ' cowrt, "u it !>eel ... , 
:: :::::::~: ::::~:.it:,::::: .. c:"O::!i, M 
c. otMr _le,iplalnl 

i. !lo,, '"""J yoaro has CO"<'n&d practico~ lo"? A. ,. ,. 
,,. h•tly ei'•U C ; 
JI. l.luM'Ol I . 
(:. Hostly ~rs-J.nol )C 

J, Wu U,oo a~ ed<l1n>t• that U.• jU)' .,.._. il,.!l .. ""'1 "1 pot1olm,, 

f'>'•j"*'l,:,e, or ah)' llthor nl>h.r•<1 ,a,:,~i, - (lq>oo-t,,g .. l>t,,,.,et 
1'n l I Jlo I I 

1>. If :re•, •n h 9 ,...,ts,n 

""•-, tor "'~ah~• H .,rontH, 
tu 11 

,, ctrll'?'2)DCl'pF9¥ 

l, Po.to Ol offe1>oe 'f?-d.:J-9/ 
.i, Pou af uro"'t ;i-J;i _ 2) 
). ~u t.rlal ""9"" :r:::; 1i 2.? /Y9:] 
•· l>o,t.<, unuau ~14 /,, -;:? :1-9..q 

... , ) 
~ .. 

5 • l>o,t~ pkt-tri~l 1110Uon.. n>ll<I on,S-/4-$?.3 
t. bot,, t..r.lal j~d9e•, npart -letd~ 

•1. bot& nce.t.-..6 t,y J>1-• (:ourt __ ________::}' ___ J 

•I. bate n~i.""" nv,>e,t O'"'l'lUed · 

•,. Tt>Wl ehpud ~'""---------
1&. OtJtor __________________ _ 

ti 



l. Iii• _,,u •n •tt•ch~ 
2, .... rtll\:ed l>ehod --Db 
J, Ile Ila• .,ot n•Poftdd 

.J-,;, 

.... -rr 



Attachment 16 



ti 

:ut'ORT OF TIU,U,Jllllm: INffi.6\'.J)I.Gttl.MU]Q)ER C..nll 

IN'naCRIWN.UCOtlltl'FORKNOXCOI.IN'l'Y,~ 

11 l. -didtbo-P'...rl Ouilll'(X) NatOuiltyO 
i :;. WaF11<~-or~.Ju,y7 \l,'fth()W".......,_CX} 

I
' 4. 9-lo01!ioua·.NIA .I L """"---iorlie-- Y>l(}No()WA 

' b.lf-liat-~~Obd~ 

-1 Ya()No(}N/A 
6. ™•~-m•-.o1~Y .. (X)N<>Cl l

·,.1 s. Di,\ywo,'ll,ble,o,dl,.,..,..fin,llblltbo<lor...luJt-~~-~. 

1. • oo""' S-!i1<• 11<&totmt110t10 •• ,u,.,&,,lhi:-Jlr1 v .. ()() iwo 
b, Dldlbolh,i,,lllo•ao,;,,.,oflnl<a!lo-.lifo~wilhtr,,lpo,t,le? 

l1 •. Z:.:li;.~-.. it,;oo,io,,'/l[bdi,mlO-lbo-~~ 

ij d. ~~~No~{)Uf<W.lb<>IICl'o">lt!)Wft 
J...,.._()Q 

<. 1(11&,~-il~o,o-af•hlOJ&j"')'lY"'(JNo(X) 
I. ~~T.C....f.l~ll-21)4(1): NIA 

I/ 
; 
I 

i 
I 

o. w...~.._..~...,__Jl>und'?Y .. {)l'lo()Wo\ 
b Wlilol,oftbo~...-,~~-"""""""-,jj 

w'ldoh..-lliul>d1(N<Jl,,:Pl<a,c,_tbo,.......,.of .... l'talllkll)'lljl~ 
__ ...,,_iotbot,lm,l,:,po,ode,1-~i.•.lhol'I@ 
,.....;,o,,of .... !9',....;o.,JNIA -(l).\i<ofll>orit:llD, 0 

O)f'no,- 0 

(l)RilUf~o,<l\l'Oo 0 

(4)~fo:~ 0 

(5)~-.o,....;J 0 

((;)Tu.,,o;,J..,...or_.,, 0 

(7)C.,-hi«>f\l~,mh-~\) 

12.l'd<>tW<dl<=t.t~~ 
l)p,,of.lob J'of ~Jl",Jd 
o. NuiPifiot'6 'll1P bmal 
• 

' ' ' ,. 
1l. Odondao!"• Miliwy fl41o<y<NIA 

-0 

0 

0 

0 

0 

0 

0 

14.L Dl>o,tbt...__,,.,.,.ofpdo,-(>JI>~ Y .. (X)JfoO 
b. lf1 ... Lrltbool!'i,is,$,tboUIMoflllooll"...,.....rlhc-~ - ,,.. -!. 6'1"Pm!t01!ITT!r< l'.l 1"'/1 

l. ........ Pi"'rirlCnNJanl!e:'.lffl:JHLll ~l:YFlr' 

' • , . 
• JS.wa.&~•-oflho~-lk~.........tt 

v .. OQiw() 
16.~f'l>),..,.;imlllOmoJ~or~ord-NOll< 

17.0...-d&,_lli<_,None 

I 

I 
I 

00~'1'\tileJodlSl<Nly 0 0 
(9! ___ 1>erori.wonr-."".{l 0 

(10)--•iodile,dmrid"""'1>ey • ..:. 0 () 

(1l)Vl<lbo-""'*<l.~<lc. 0 () 

(12),to,;Muoi<r () () 

(ll~oftio,ly 0 () 

(Ii)°""'" 
Jto)d<-~lllp«Uofll>c~~·J-Wl ...... 1ho 
~NIA 
<. W-lbo~~ftllllld~by""' .......... ? 

Y•()No()WJ\ 
~- ~~r.C.A.§19-1~:WA 

._ W....~--"'"""byd,,,-.O!Ye,() No()NIA 
b. f!>O,--~·--r.;,,,lby1ho-? "" .. {l)No--..l'l"" ..... ~ () () 
(2)a.-~ ... _,_,- () () 
m~or-ll\''fi<lioi (J (J 
(4)B,lieh1 .. .-j!ldiC<d O 0 
<»~~ () 0 (~--... ~~() () 
(7)~ ... o!&foildo:ol () () 
{f)Moulal-ar.w.ot«~ () 0 
(9)0\l,I,,~) 
•. Rdl!<ony~--lbo.,,;tiplil,s-"""'mftOll!IC<lbo 
~ NIA 

{ff)lt1riodwitboJ""1.UOlboj"'J~~lt!l-md1...., 
lo.U(b) .. mlliplirw...-?Y.,,()No()N/A 

lf ... ,n..~...-...... ......... ~ .. l:ltilipli!lt~mld ~~----10,lf .. _ .... ......,_1ho~.&howl!lmlb<--
-ptod,ol<il111rm,e,,,irilb.t•~-;l,-.or"""lc"o!lllb:fbo~? 
NIA YtO()flo(l 11.w» ... ~!bJa,l!oolimeo!lbo.,O.,,,.lbo ____ ... 

h,llu,;oooo!~ ... ...,.....,.m,v. .. .11ooJ>r,t,st,ld)~-.. 1ho 
~ Y .. {) No()NIA u,..,aJ>loin, 

12.~-oftl!t'w!j,adg,o~tbo-iD,po...iln!llB .... 
(0-$._tbi,_)a-,;...,..,;,i,_..,p,Mocliooin,Jlu-lhot,r,o',ie 
hattrlo4.<lo) 

l).Arltl"~oJlll<....i~, ..... -...andforafl't<,rofdok,,durti!tril,load 

-"'8= 

,, 
' ii 

1. AFofVlollm(o). 
•,..;,a..-.JJ­
•Or,oa..i,,,,,,.1-.11-
•l>ai,i .. --2,...... ·~--4-2.~ofVio<ii<(o)-,lt!I-

0.,0,ofBull,: 
~m 
~ .. 
1111')19() 

"'" 
l. SQo!Vktilll(ll):AaloCm-.1'-()lloO.-.Malo:tr.oldllaJd-. 

"-"""~M-,Mol< 
,. ~u..~i.-11,o~-lbo..i..i.,{~.hroily...,..., 

......,..,Mt,,o,<1o.):No1'flalloi,a)IJ, 

j, W.lbow:c;,,,a,a,itltlllofU..~-..1""bo,nkl,lt""""""'1 
Y•l'C)No(J 

Ii. W..!llori<lbhold""-,:ia,,qlh<-? 
__ v ... 1..a,,--{ll-
__ n.--...,...,.(1)bilf _.__~ 

lfl"'-,11 .... _ 

1. o. D....n,.lbopl:>nl<a!--li\i,rie,inlli...,;'<1111bovio,im 
A.l!...-d""1of.-..,i,-. So,no~badfin<a1>ll<l<..,,,..i. _ ... 



D RfPJlLWf'JA:IKtNPfPf1E!'IDU,7 

~ 1Io,.111,ml')"<¥1'illosoo.-1~\.wl A.GI05 (} 
1',.S11>JO () 
CO....l~ 00 

7 Wl,Ol;,\ho-af=-!'1,-,;o.7 A.M,,otiyoMI 0 
$, o-,aJ {\ 
CMOflly<riinlno.l 00 

,. Did ... .--~~!lil!? v .. o No()() 
~- If ..... ~ m-RUm'V'lkslmP9!]') .. 

Whll~oflbo~oflh<t«>"""'-'hltia\-.beld,slbo­
,_ ... 1"'~ 

A. UoocrlO'I' () 
e..1W.1<1:m• 0 
C. 2ffi!OSO% () 
0.5Dlh>7!% () 
l!.75'\IO~ 0 
F. Ov«Ylm () 

l. w ... --w11,o-...,r,,.-~""lb.Jlt<Y'! Y .. O>wO NIA. fllWl-of~··--~-l .. w.,,.lm>c<of.....,.~ v .. oNoO~A 
h lf)IDO._,.hpmo,d.£ Y~UNo() 
-"1t:<lla¥iJgnllllod, 

LDL\o<>l"~c.,,n.a..,;Jl/6&.! <--,...,,,'M,i<J1 
c...... Tune'. \ll,l ~~-= 

:tl'laloot_, l')/?f9l 
l, 0-.,.;,!WPO WA 
~- Plb-..,.....i:-~.1-m 
$. v.i.,,..-.,;,,,,,11llt,1 ... Nf),. 

~7.~=~:,!..~:·========== .,.o-. __ __ 
., ' 70llll tiOpoo """" 
jg_Oll,tt 

•Tobe~O)'S...,..c-t 

Thls..,.,..-~ .. ·~·.to-i..itotl,ofllO(n,yfotJbo­
l'Ol!OU-.. ml,o,......iio,...n ............ hl--. 

M 
() 
00 
() 

~ 
() 

"" () 



Attachment 1 7 



FILED 
MAR""' 

JI/ Till, __w,ww._ l)O(IRT OF ~ C0U"7't 

es-~55;zs - ~6 

c...._no.~1 

Sa,,UJ>."'° <>( Off.th 

Lit.. Jmprb..,,.,..,t f X ) 

DJ,T,\ C<ll'IC'IRIUIIG 'l'IIJ: TMil,l,. ~r """ Ol~!e 

l, &rJ.ef •-ey ,;,f the f;o,:t,, of th< 1'<'0ucide, i""h<liou tl>e 

-u• wiM to <>•n~ -th, 

'l't,r•• r-lH - •• ..- h, ti>• oariy ..,rnt"'i -· <>:' !f::il l, tn~. 
AJ.5'> nPutedly obbb""- """ "" •l- r,• <>J.d ooaJ.a. ""' .1' .... l.,. ...,re 

c,,~ly ..... ui,...i a,wi alt u.-. dhd o! ..,atple •to!> -·· 

t..Uiet.lt4 by • r,,,c,'ut -fllfo o.- a ltJ.tct,,,,, ate&l< Im.it., tl>e bl,,de J>U»g 

app"""U,O,Uly J eM l/2 li><:l>o,o lo:i,9 a»<! ""r"°" :l..n Y).dtll. 

llot .,..Hty !X ) 

J. 11n guilt de..,r,.ined wiU. or vttho,rt • j<,ry? 

With l T ) llit/>out ( 

{. ;fl~oUQffQHO• 

t,. ~r-;0:;h~i.:f~f!!:" 0~~;::e!~ ~~;!:~1!~!"!~,;'"1~:!nt: 
yoo.ult u, coatlUt ai,rder- fi.nt d11q...., o,, t)I• .,1e~ ~r. 

old. uv.U, Allon 

5. Co-l>den"-nto, 

..,.u th..,,e 0ny co-4othn<l;,nto J.n th• trioH Yu( l fi<>1l< l 

t,. lf yu, Nllot cotWictl"" "-114 on«nco ""r• il>J'<>O•d on the 

eo-dd~n<ianto~ 

(3) Tfio dotendo.nt t"""1Mly cr.-ua • 
1r••t h>k of dutb to '"° = ~u ~"°""• ot~er tha,, u,e virti,. 
aurnero<I, d\,Un~ h;o aet of """'"-«. 

Ill "rho, d•t ... .sut -itwd U.. ...,..,., ( J 
for naun..-•Uon c,c tM pn>lOi~ c,f 
..,,......,,..u.,,,, or 11.apl~ed •n<>ther 
to ~-.J.t th,, ... .-..,. for .,...,.,,..,,..u.,n = ......... ~" ot ............. u ..... 

(5) '!II,« ••ro..r ""• •IIJ>e<'i.ally ~.l'"'os, 
•troc.l,:,uo, o,- cr.,.1 in U.ot H 
involwd tortau <>r "8pr••ltll' ot 
o.ind. 

!5l !:'ba ..,r4ttr was ..._ut...i t.,.. U.. 
pv.q,o•o Of •-Jd!o~, .lot•Uni"') 
,..un, = pznMtl"II • law!ul ,11r.-.,n °" p,-..._,,"1JUt>1> of tl>e dofe!Hlant or 
•notber. 

{71 n,e ..,•<I•• .,.. -t- >mile tJu, 
-l>dont ..-. uv•9""' ih ..-.1u.1ng, or 
""" •n ._tko .In trui -1,to.lon of, 
or '""' dteioptu,9 to c...,lt, <>r ,... 
IUcing att~r .,,,,.,rdtdng .,.. Ht<>111,pU"9 
w co11•••H, ony f.lut degru •ur<ar, 
a.roon, ... ...,, ~buy, l>o<l!l•ry, 
lu,,.ny, ti<h>-.lng, Urc...,H pir.cy, 
or ,.,,1 ... ruJ tt,ro,rl.ng, placing tt 
<ll•.,,,•'"91»~ ot • .S.oz...,t.lw, d'"'lce ---1•> "1,e '"""de""•• ~-tlcd by th• 
&hndo.nt "~He be "'"" in 1-...tul 
cuatodl' rue 1" • plac,, of la,,tol 
eon!"IMINn• or dodav l>:l• """­
,_ 1•"1:'ol co,t<>dy o..- !rOII a 
puce of lellfl>l <>Dnf.i,,..,•M• 

(') The J1Urde;,- ....., -ltted qa.tnst 

!;!1~:i'~ ~~;..,:'"::.;J;;! or 
Hn-n, Wlo """ eng .. !Jed .In the 
p,1rf~"" ot hio .i.u .. , on~ 
tile defeailaot ko- .,.. uaoonably 
.~...,1~ """ t"°"" thot &'lloh ~.icti,. 
"" a peoce c,ffi~, eorroc<l.ono 
otfieU•l., .,.,,-_.,,Uono "'"Ploy<to or 
f.lr•oaan, ""9'09"~ ih tho l'edO<IUl>"" 
ot hh diottu. 

' ' 
< ' 

,. ' 

< ' 

< ' 

' ' 
< ' 

< ' 

' ' 

' ' 

Uo) Tl>~ raur4or "'"" eoo..itt...i •vaJ.nat illlly 
preAe1>t ot fo.....,. ~"'• 4Jndet 
ottorn•y 9eneral o..- , .. t• •Uorn,,y 
,i,,noral, .a•hUnt 4.lotr:lc:t ottorney 
9<1.,eul or uU,tillllt atote aU<>rAO)' 
9'1...,.al <hoe to a.. l>ooau,.. C>t th• 
o~orc:i•• o1 hle <>tficlol .s.rty er 
••••"• ""~ t!wt den-t he" that 
tho vieti• OCC>1p:lu o< oc.,upio4 ••>d 
Offi08• 

< ' < ' 

(Ul Ttoo aor.i....""" _..,,ittcd •11alnst • 
ut.l<>n•l, ou,;c, or l=•l PoP•hrlY 
,oJecu,4 o1tic:ial., doc t<> <n bt<,aou 
c,f tl>e offtcbl '• l.oWUl doh•• or 
•hhl$, and the ,S.,f,endont ...... t.bot 
the "'"ti'",. ... ouch '""oJ'f.tchl, 

< < 
< ' 

6, Other ~icu, 
e w.ro theu any f'e>'•""• ""' tz.iod •• cc...iefend;u.h who the 

' 

· e~tdonco s,.,_4 po,.Ucipeted .in t~ c-,1.ol<><> of the 
oUenff "Ith t.he doetoMonU Joo ! J "'" I l 

I,. u Y<1•, Hate the n•~n• of tMlr ,,._rbeiplttOJO, ..i.ot1,.,,. 
en)' ruciolol c,,a~• """" l>een filed a9auot •11<:h p,oraon• 
.. • ruult ot ti...h po.r-t.l.olpot1<m ,11,ul: U.e 4hpo•Ulon of 
aoch chu90•, H he...,, 

llld the ac,:,onpli.,..(eJ tce•h!y n tl>e dehnolont'o Ui~l? 
Yea I ! l!o ! l 

II<> Y"" agree vHh the -d.i~ o! the jury H tc goUU 
YU P<! llo ! ) 

h, If""' ""!'10.h>l -------------

~. .. llhat ttohn"8 ,._. impa•""-• 
De•th ( ) Llfe iaprt..,_t ('<) 

b. If Hh l,ipruw,,o>nt, """ it i"'l'oU<I •• • reault cl • 
hung joey? 
Y.,O ( j" •c (X) 

10. Agvuuti"'J' <:1.-c_t..,ce~, 1".c.A. §a,-i-203li)> 

;:"!e (h~ut<>~ ,Vtntlng ctrcu.o..aocu f<>ond1 

I> l!l,i,:)> Of tM tcUOVi"'J' $htbtory .,,,,..~••H"' 
· ctrc""'oun,,ea ..,.,-e inouuchd Ud which ""'" !o,>od? 

(1) Tl!@ ,..,,....,, wn -tte<l againot 
0 p,orl'"" leH than twlllV~ nan 
of •9" a>l<l u., Gefeodo.nt """ 
aisht""" ,..,,.ro of age, or <>l.S..r. 

(n 'rho 4"f4!ndo.nt ""' pnviouoly 
,.,,,,...icte<! of c"e or ..,..,. fel.,,,ie•, 
ou,.,,. than tho P>'<00"11t ctu.r.,.., 
vbic)> inV<>l "11 U.o ..,,~ or thu•t <>t 
vl<>l..,,.., ~ tl!e peuoo, 

' < 

,., 
< ' 

' ' 

(JJ) Tne d.,~cnllai,t c-.J.tted • ...,.. 111>rde,• znn;o-.i: ~ 
•~!ch 1o doefin~d H thtl -r c,f 

three "" ......., P*•oDns "ith>n tll• 
State Of T<tnh"U""' wHIU.ro a P••tod 
of fony-dght (,it ..,otha, end 
p,o,,...tratad :In e othU&< f••~lon In 
•-•c-...-pl"". 

lie.lat• ""Y •iSt>if.lc.,.t HJ>&cto of tho agp,aYaUng 

cJ.r=-oUncoa tl,et Jnflu.e,,c., tN! "'"'l-nt. 

nid&J>oe? ru c J 110 { ) 

u. ltltig;,t.l~ CU,ab'llhoco, 'l".C,A. 5J~-1-l0l!:ll• 

W.ra "'1.U9&-tlnv eJrcu, .. ta,-.cea in ...,111onc.,n•• P< l~o { I 

11) The del•n<!•nt_~u ·~ elgni!lc•nt 
hiator~ of pnor =••l••l 6<:tivHy, 

(2) 'l"he ...,r4.,,, ., .. "°"""iHd Whtle tho 
dofendut ,.._. under t.h<! u.n ..... - of 
e><tr"""" -nhl o,, •""tion...l 
dleturhon...,, 

(M Tf>o dcrio, .... a porttc>p&nt Jn t/>e 
defcndont'• c""duct or conaenle~ ;., 
tho ect, 

[~) 1"/>e ..,,r<ler """ ........_ltted wo~or 
c:ir.,U01eteno•o vh:l.ch th• <k".n~eot 
nuonal>l.y belt~~ to P'"""i"" ~ 
""••I ,juotiticati<>n tor hio conduct, 

JS) 'the ct.t•nolont "45 an -lt<••, lo 
the ...,,dor cc.,itt•4 by •not~er 
p,,ra,,,., ond u,e de!end""t'• 
fAtticJtoation "a$ rehUvely llihcr, 

UJ 1"1>~ <lcto•""~' •ct•d ""dar Qtr,,_ 
<luruo <>r """"r t.bo •ol!•Ul>t!.Ol 
""*1o•t1<>n ot oo.,U,er pouoo; 

(1) n,,, y,:,uth "r •d.....,,~ed •gc of t/>o 
dehnda~t et tho, u- cf the cdn,o; 

(i) 'l"bc c,p..,lty of tho defcndo..nt to 
apPr•=Ute U.• ~ulneu of hb 
e<>>l<luct or to "ontono hh conduet 
t<> u .. re.,.,1r_._. of th• lo" """ 
•Pb•t•nthlly io,pHr.,d u a • n,oult 
ol •nul 41-e,..c or .S..l•o-t <n 
.IJ!toxie>ttl<m wlLICh wao inoafUcJ.ent 
to ••~oblUh • daftnoc to tl>o ~•1""' 
hut ,ml<,h ""1,otanUdl.y afhctad h,o 
jua!l"ent, 

"' " « " 
< < " 

't '' 
<' " 
< ' « 

" <' 

<' '' 
« '' 



!!! 

i,, 0 :1~~:~)1 .. n:: ::m-:.~":m:~~, 
~ m!\-i~U'!l'..U.::1! .. rmes :! )ioYB 

" '' 

jd Rdo>e ""l' oi,r,.U.i".,.t '""'" about the •it.1,rott119 

-r ""'" ctr.,...unee• thot/JnU"""""- tho pooio-Ot• 

s ... u 

jdJ H t.Ued "Ith • jur)', ,...~ tho jury in•~<>ted to 

eonolder t"" etr,,.,,..toru:,01 lndJ.c•tod ln lJ (bl •• 

•>H'J••ing c1re .... unes,u t,,o ( ~ l "" ( ) 

12. lt tit~ <•;!Jltei,,:,o WU d>,oth, doeo the o~l~"" ....... that the 

4otond"1>t 1<11:t.d, atteapte<! co Ull, llr intend,ld that • ~Jllinv 

tUe pJ.,,e ,:,r th•t l"thU t,,r,:,, be ftt>l<>yed7 'Yoo ! ) Bo ! I 

13, lli'H tit""~ ff.i<klnce that d th<> U.,. <d t!M oft"""'• U,,. 

defendont """ under ._.,,, 1nfl,i811ee <d nucotl<ao, 4d'}Oro._ dniv. 

or ol<>OJ>ol "hid! ""h•lly oonhibu~ to the oft<11>•0 

.. ~. t ) II<> ("-) 

H 1"'41, OkplaJn, ------------,---

H. Gto-,.01 c_,,i, <d tha ~rlol j,ul,r,, ca1><1ernin; the 

""Pl'<>pr.iat.•ne•• aJ the • ..,,,..,.,,. )""""aed in thU """" / .. y includo 

o,,naidenU»n or •eoteQ.,.,. i.q,,,,._d .in "'"l' 111.>,U•r """"" the judv• 

nu uied), 'I'll,, defebd""t """ to,:tunate ;,, thot ho, Ud DOt nee.I"" 

ei,,, (luu,. pondty, """ def""""'• ""'°"'l'tbo.t anot:t,,oz Jl"r- ....,ittea 

tho offm,ou .....i th1> P>':i<>Z ........ .i aoth'l,HH <>t <»>e c,f U.. f-le• 

-.1 i...v .. ;,,ta....,a,1 the j,uy :ill ~-.ci,Jnii i:helz ..-1c-t. 

u "· ....... the 11<,hndaot have o r,.oord of prior """"ietiot1? 

y.,. IX) No ! I 

b. U 9u, U•t tn• <>ff<moO, tb• d•t.oo of tlle ou..,,..,. ..,., 

OffeQH 

l, """""" 2d l>eV"*"-
~·· 

ll/22/U 10 Y,,Ua 

,. _a•e~e•-e,,,,_,_a-"--'~"-'~O~c,:"c•c•c•c-='e'c~c'e•c•c••c•c•-=••---
,. --------------­·- --------------­
,_ -----------------­·- ---------------
is. ""'" th~ dofen<lant • u•ld.ent of tboe "'"""""'i~y ,.,.,,..., tho 

h.....tei.i. o,,c,QrrU? r,,o ( I .If<> ("- ) 

H, NoUlworthy phyd.,,,1 o< iaentU ch;>racterht:le~"" d!Oal>tlitle1> 

of dehndant, ---------------

17. c,the,- oiq,,lfjc,ant <Ina ob<n,t U>e ottten<lant, 

I>ef""'4ant bad ..,_,-.1 •r:reat.o .untolving, vtol-,,<>e - ooe --••""" -t Mtiod 1!/10fl~ 

c. D.U~ COIICelQOING VtcTlH 

1. c ... cril>e th<> r•btionollip ""'•,,,_n the deferui•nt aod the 

"IeU,o (o.v., !oa1ly -r. ""'Pl<>l'er, friMd, ete.l, 

The <l<aten.i.,,,,.t'• .,u.e.,- IUld <li.lltor lt1>ed .iJ, tlle &PO,rt>NUot nen -~ 

to the, .,ietilno, '<lie "- """" otlM•. 

s ••• .,._,_ 

Mover ISord,ed 

Morded 

Di~-ChUdr...,, -er --'-­

Agos, -'-'--
~er Do~n6onto, __ _ 

7. Puento, FaU,u -• livir>9; 1'9• ! J N<> 1 •t 

lloth•r •- Uvilo\l"I Yu !" ) II<> ( ) 

e. l'doeot;on, H...,...o, Cndo ar ~.v.,l """'!>leted, At.b v;<..t• 

" 

Low !IQ ~lo,, 70! 

>t,,di ... flg 70 .,, 100) " 

.IU!P> (lO ab,;,..,. HO) 

Jlot lu,o,m 

II•• • po)'<)h:l•ttic ar p.oyd>olo9ie~l .. voluoUon perfcni.<I? 

Yeo ( ) No ( :<) 

h. rt '""• •no.maria• pertinent poychhtrlc or Pl'eholog-iC&l 

!Ht-ti.on •n.Vor d!"'9'r,o,,eo ••-Med by aooh enlU•tion. 

ll. Brief 1lll'ru(ioo al Uhl jo<lve as ti, """""''" "' dden<!Ht at 

trial «nd untonci1>g: '""' .-Hndant -• alert ""4 atunuu d=t,,g 

t.l:le t,-ial. lie appeared to ho cab> .tw,ing - e<:,U~oe• .,tth b;.o 

att()i'l>e)'", h pu-Ucipo.te<! in tho voi>c 4J.u P~•-

12. PU....- 110r~ ae.,o,.d ot DH-,,<l,,nt, 

'rYP,, M Job Pay Oat'"" llelcd ""'*"°" tor 'rUlldnoUOfl 

Constra¢icn ""rk U/hr ltU ocrect !<Jr <n&rrontc caa~ 

1/D7 to ,111 

·- ------------------

;. ,;ou th., "'"ll•; , .. !4~nt of the ..-.0 tty l<llere •~• hoo,ic!de 

°"""rue> Y- ( x 1 II<> j l ]to.-11, .a.Ile,,. 11, hllde Ball - fill+ 

,. Wh•t .,... th• vktll•'• ago ~llan - to+ u~ Ja,,io. Allen • 20+ 

o. ta,ot "'"" the ~let1-'• n,:,e1 ~ 

b. "'°* the "teu .. the • ..,.,..,,,, u defendant? Yeo Cs) No C J 

5•- 111,at """ th• vktiai'o OG>r1 ~ 

1,, ..._.. toe v>ot:Loo the•-. H>< H .,.!H>donU leo ! I llo i>< I 

5. ...._ t.M "1ctuo nel4 l>o,at&ge d\lrinq tl>a era~? 

TU •- t.,,n U•n a,, It<>~% 

Teo - >1<,n than u !>our --·- .. ' 
H yo,o, vhe deh.Uo, ------------

70 • ""•or.Ibo tM pby•Jcc•l b• .. u,vm- injudu .infli<:tod on ti>e 

yirtim• All vict.i>u ba4 -litple otal> wo""'1~, •""" u -"3 •• n. 

~-.J.•....,. Julca Allu bot.I,. had open, ,,.._nt in the Y&Vi,,., 

""" uvo~? Good ·i o) B<>d ( l u,,kn""" ( J 

o. UPIIUHTATZON or D£FEl!DA>1T 

l, J:1010 ••"Y •ttwney, np<""ntad olehnd.1int7 ~ 

!J! ~ tll&I! °"e c<>Un•rl oer,,.d, """"".< the toll.,,..j_ng queot!.""o 

o• to eot:h <><>unoel •nd •ttach • copy for each to OJ.a ""i'CJ>ll • 

,l. ".,.. er """"~•!, D'Amy Iloil•Y • llobert """"• 

3, D.11.t.<> ""t>noeJ HC\lt~~• ------------

~- Ro" .. en.,nul ~""""' 1'. ::~::!}t, G;!:;:""t 
c. l>nblic d<>fende, ' ' \,d 



A. Ddendent un<lble to o.Uord .-.n,el? ( x ) 
II. ,,.,~&,,t t,,f-d to ••ou•e oouoHl? ( I 

C. Qthor (explain) -------------

A. >to•tly oivH ! l 
i, Gott,oral { J 
c. Jllntly cr10,\nal ! I<) 

"· o to 5 
JI. 5 to 10 
e. v,.r lo ' ' ' ' ' ., 

S, Old counHl. •e=e t1,n,,,9h""t trJal? Yu (• j 11<> l ) 

z, n,,t, oxplo.tn b *t>•>l• -----------

l. .... r..,e r,aioe<I l>y o,e doteno<, M •n 1 .. ..., in the trhl• 

Yea l J l!o l xl 

2. D;.d ro.c• oth,....he -H ao an U•1>11 In tt,e. td•f, 
y .. ( ) No ( xi • • 

J. llh.ot percenUve ot th• popuhUon nf your cc""ty h the uae 

Dnae:r 101 
b. 1Dto2SI 

t f:~m 
15 to ,01 

f. °""" ,o, 

reo r xJ "" ( J 

' ' • ' ' , 

lww 01;:my of .:1et,ndaot•o nee"""• juror•? ~ 

Sa. u not, wu then, any oyi~nc• u,ey ...,n •Y•t.,,..tleally 

nclu<bl~ f.,..... the j....-y? Ju ( ) llo IX ) 

b. If ye,,, what _. thn ev1a.,,,,..1 

Ti,la np<>n """ ·•uba.ltt<td to ti,e o)efen4"nt'• c""n""l •nd to 
the att<nffll)' for 1:bo $late ~or """h c-ntoc a• eitn,,r auirod tc 
.,.h """"er1Un1 hctual •c.,,,raey. 

t. Ki, -nu • ...., ttucl>ed, 
>. "* ot• ... d ho l>ad I><> ...,_nts, ). "* hu ..ot re..p,,,,.S.d, 

¥9 , , . , D•fen~• Co•••d 
\ ) 

\XI 
J hor«>)' eortify thtt l h""" -lotd thi• """""t to t~a 

l>ut ox~ at,iUtY .._nd th•t th<I lhfon.oUon hon1" Jo ll<lm>rote 
•nd .._uto. 

,rot,n, CrilUnC CO,U,,t, DI ... Il 

Cou>t of m.ellff e<rnn9 

County 

" 

¥•• ( ) "" 1") 

*· Moo the J""l' ~natncted to •~oid any :ih!l...,nco or puoio,,, 

y, .. r>< I "" I ) 

puo,'.o,,, p..-.,)odi.c,,. er at>Y otoher o.rbitr..,,y !actor """" iq,o•~ns 

oento.,,,.,< h• I J l!O !><! 

Ye• ( IIO I~ / 

~co ! ) Ho I ) 

l. n.,t,o cf offense c'c"c"c'--------

1. D<tu of an•~• -'-"c"-'--------
l. D•te trial l><>.,..n -C'°c'c"c"c'------

n,,u """"""'" •-•d c•c•c"c"c'c' -----
S. O..te Po•t•u,1'al ""Ueno ruled on l/151'~ 

i, l>•U u-ial juM•'• n1><>n ~""le-tod ---­

•1. mu ntoohed ~f llupr....., C<>U<t -----

•9. l'eul e111J'•""' dayo ---------

r,, 
~· 
~ 
~ 

10. OtJ>U -----------------

" 
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. , 

flLE[l 
l<E>'O~X or T~lll,. JU!>GB l~ CI\Pnl\I, u ~· FEIi 4 1991 

OITIIE~COllJl,:rm- ~ll,~ 

Cnn""·~•s 
aont""o~ ~ Do.-t.h ( ) 

t.ife ioq,,cis-,,t l s ) 

1,, D.ATA COl,CERIUIIC Tlli '1\Illl. O>' RB \lf't'Bl!SE 

1. Brie! s,,,..ory ot the hobo ct ti><, h""'lc.lde, .l""lydl."" tho 

,...,,,. uHd tc e&~o.e 4eatb, 

o,, Oct, ,~, ue1, u.n,e P"'r~"""• xu Ch""f, Afthur Jet• oPG !IIIY 

,.,,~ "Ue. UU•d In •• an.ed .... -n .-t. th• Jed• Son fe!!UNitn-t--

~ Chl.,,.,se. reohunnt. rev peracno ...,..., f!"f"?Hible 1AA1Udl!51 the. 

dot.,,..,.nt. Ul Cll...et and My 1- ""°' abet .tn U,s l>a4 Af 9t Y,od. 

>.roJ>...- Lea ,..B no,; dpt (IJ t1 ... ;ndrilng • bead "l!9 MM c.,u 

je,..lry .,._ tabn--,,._l,,.d at &fPr<>dma~y f2"",H0 ,-.t.H "•lJ!!• 

l-. - d.ld tile .S.fe"4<ont p.<ud? tnilty l 1< J Jl<>t IJ"i.lty ( 

3. W&~ !i"ilt 4*UmU>ed 11Hh er WiU<>1>t a jnryt 

lfith ( •. ) 11.i-tlu>Ut II ) 

4- hpa::ot,, OUenuor 

b- ~;..~:"frg:f=::· o::!:~ .. !~ :~:i!::i!!~·!,,~~nt: 
plHd !J1>1lty to or,,,ri r,:,l,bery ot "in SHI I,<.- b!Ylt Qlneoe, 

" 
5. CO-lld-.:l&ntft1 

11eu tllue uiy co-&ttendnnu in the tdal? X""! ,.•) Jlc! l 

b, U yeg, what co,,viction •r>d unhnco """ 1mpo••"- <m th• 

c<>•defelldi,nU? 

Co•Ootondant, lktck Von 'r<an wu t.r1od in Jo"" Ue, •nd 

u.,.,J.ved .,,..th ponolty. One ,:o·Oolona~t. kvrnon, h nJU 

.. ~ lorge. (loe eo·O.lendorrt, flue l'hoa., -·· <'f!!U""•"­
l•- Ohi.@iid l'&'l••I 

Neto.-. oJ" t~ o»-dcfend-..u;• r<>l• 1A <>rt.,, .. , 

-

6. <>thu "<,emlJ'lJ<res< 
a. ""u tbtto ony f'U•o"" l1<>t trJod H c,,,-4~•nhnto l<llo th 

ovi4"11oo •-d pa,,tid-d l>, the ooami .. J.,.. of tha 
o,tfqoe ,du, tho 1lda>dne? YH ! ~ I" Ho l l 

b, U y,,•, out. U,., moturo cf tbdr part.ieipaUon, -&>: 
uy criainal ch.a:rgu bav,, l>eu :ti1"4 avatnrt such piro..,.. 
u a Nnlt c,j' their partJcip,,.Hon -4 u,., ,U5pooJUon of 
eucb c:h•'11e•, H -· 

Ac<>0>"4ing t.p tho r;L,t.. tb!OO: tP?tbtr V' t ' ;pj,m .... 

Ilion, wao o f<>nto; elilpL>no 9( tbt .Joo!• Ent ,no knew Jnr,ou"" 

cf j•..,J.ry lie#...,, flt>.p Rf u•te•1••nt luter<AA tnd tl'tr!d>e.S 

dcfen<las,t, 9eck """ ""'"n a •?2 "Ui1!tr Phtet, 1i,n :o,m ..._. 
triU u an """ .. 'ion' ll•f9!'.l' the f•tt to fll Wtt 4"fth 

i.o. llf'"il nu a"" tovu Mt ggilty 

gJ,4 th ~c~.le<ef•d tuUfy n the •f•nd.ont'a trl."17 
YH ( ) 11o 1 ) 

Do y,:,o .agr,o• with the verdict of t~e jury .,. k 11~UU 
"""' I l 11o t l 

b. n ""' uplUo, -------------

a. oJ4 thf! dcfnd.,..t woi"" j,ory d&ter-,tnohon o£ p,onW-ntt 
l'H ( ) 110 ( ) (; 

9. llhU outan"" vu Up<>-? 
l>O>oth I ) IJ.t• l"l'ri<o .... nt ( x) WIM"l' PL>IA 

b, It UU iolf,i-100.,..,rt, wao it bp<,oea Ha ru~lt of a 

::v f1'V "" ( ' 
10. A,JgravadM Cb-oumatMcH, '.l'.C.A, §l9·<·20J(i), N/A 

""u atatutory ag9uvoti"9 o,in,m,ot.l!Ceo found? 
Teo ( ) lk> { ) 

b. Wl>kh <4 t~. folU,,.>"f •h~l>tO>:"Y "!l!ll:HoUng 
circ"'"t"""u .,...., Ulstl:11Cto,t and whicl, ,...,. tound? 

(l) 1'h> ""'~ "•• t<>IROdU-.:1 agUnn 
o ~r•on looa thn OwdH yurs 
<>£ "VO .an~ the 4<>fan!lant ,. ... 
ool.9],t.,.n y,,ua o£ age, .,,. d<le>". 

12) The d.ohn4..nt vu pnviouolr 
ee~v;:cted of ,;ne or ...,... hllonias, 
<>tl>u thon th< pruont <:large, 
Wbicl! l.»WlV<I t/10 Uo Ol' th~t cf 
•iolenoe to tl>o peroon. 

' ' 

' ' 

' ' 

' ' 

;~ 
~ 

~~ 
m~~ 

,y 

(SJ w.o ""'"""" """=miHto~ tor t,1,e 
purpoo• of •Vo.141ng, int,.rfuit>g" 
wi'th, er pra,,.._t,.;:nv .a lowh2 ar~•• 
or pro•"'-"'U"" cf t.l>o <1,,fen4a,,t or 
anotl>u. 

f?J """ ,...,,4,,., """-ttod wl,tlo tll.a 
dob.,;d.,nt -• on~•fad 1" o-.itti~, or 
.,... "" aocoq,ll;o,e 1n tho "-inion o!, 
or """ ut-ting t.o c ..... ,1t, or wu 
fl .. 1nf uur C011111tHtin~ or •tt-•U>v 
to oo,,,,it, •"l' fU"et 4ef,'ee •urdu, 

f=~~&::=:· .. ~..!!~Pir«Y, 
er "'1lawfnl tnrOVU.g, plocUI~ ...­
lli1Cliup1n9 of • dutraett._ dKico 

""-· 
U) !!'ho .,.r4u vu .,.,,,..1tt•d l>Y th 

<lo(andar,t vb:(la Ila wu 1" l...t'l>J. 
,:,uotody or J.,,. a place o£ lari,il 
e=Llntsunt or ....,ing llia u•-i>• 
"'""" loW;fnl Cll•t<>4;y or f:r- • 
p1aco of l•rinl C<1!i!'i-•, 

(9/ :: ::.04:" ntit...":"~::~:;~· 
o!f1e1d, oor.ract101u eo,pJ.O)'ee or 

~: .. :O .;~!"C~!.~ ... ~ 
tho do!..,,O..nt 11;...,,. or rff.•<>1>ably 
oholll<' boft bi-,, tbu sw:b Yicth, w•• • fHC~ <officer, o,:,n..,t,:O,,o 
of!ioial, oor.l'-"iM• -loyee er 
fir-, U91J41t!O in t.be l'Od~nco 
o1 l>i= dllt!H, 

flOJ The -t ..._. c...,..1tte4 o.gUMt o,,:, 
pruont o! !<>r>aer jucfs,~. dLotrict 
attorney ;,,nerd or atah .attorney 
ge.oor..l, ouJ.sta,,t "1•tr1ctc Ut=~er 
p,,u.al or ud.,u,,t un .. auoney 
ger.m-el 111'~ t<> "" b8oau .. o! Ue 
QoreJ:oe o! l>h oi'fiw.al Oty or 
•Ut1'# ond the doh,n4ont - tb&t 
tbo •ln~1• oce"l',l.u o.r occ0p1-tl nJ.d 
oHioe. 

(U/ Trull """'4- ft.II ~-ltud •f'"J.""t o 
Htl<>n&l, •"'-", ,o,: locli popularly 
•leckd <>f.ficiu, due « "" boonoe 
<>f the ofUc.ial'• 1•1•hl 4"Uu or 
ototuo, and t.he 4ote..4ant knov t.hn 
the Vletin, wao neb "" nft1o1al. 

' ' ' ' 

' ' ' ' 

' ' ' ' 

' ' 

' ' ' ' 

' ' ' ' 



(1:1) Tho olefenl<Mt e°""'1ttod 'M•• onm:ior" 
whioh i• 4efi,..d •• th• ""'%dor <>f 
thne = ""'" pe%..,no wil:llin t.i... ttue <>t s..n.....,_ •11:llh • pniod 
of forty-o4f)>t (0) _u,,, ond 
pe.,,.tr•t.d in • d.ldl.u faohl.on in 
a o- """• or pl""· 

nl.t• &nY •i¢tic""t --~• o~ the "9111"•"•tto9 

0 1......,..t ... e<io that 1ntlo•n<>e ti>!, p,,n.ioi,,,.nt, 

U a.tfe...S.nt bu! proc"""8d t.o trl.U th• CGur-t would hay• 

<>h••9ed onrnat.1, eu""""'~e• 15), (1) •nd f<>?dbl) IUJ 

o. "*"" tllt, •lr9>'•nt.1~ e~to,,oeo fout1d .UpJ>ON:ed I>)' tl>o 

nldenee1 re. ( I 11o ( J 

ll, 11Higat1.nlr c1=-...,eu, t.c.11. §l,~;~20Jr,J, 

PC. :~,:;:o, ........ ., ,.,,.;,,,,, 

W.re llitiv•ti1>~ .,;_,,.,.,...,..,.., •• in n!Mn,,.,>Yo,o ! )II<> I l 

l,. H •o, W>ot 01.it19•t1n~ eh<i_t.....,... ..,..,, in •~idcn£oi 

"' 1'l,e IHf ... Ganla hH ,i,, d9'UU<>ant 
lllnozy of J»Cior edl>inlll oethlty1 

"' Tl>o - ...,. e"-ltt*<I wMl<, ti,., 
dofo,,doot """ "'1«er Uie au .... nco ot 
•><•nm. •nt.i "" .....,u.,.."'1 
cliUurbar,,:,eJ 

'" Tb< victill ""* • pUtl,o.ip,,nt ii, the 
""'Hndont•• oon&iC't oz ""4*"'1ted to --· 

'" fl"'- zu..Ur wu C<Cllllll.tted an4H 
el......ut.,.. .. >mi"'1 """ dll""""'""t 
r•o•o:o..Wy ballnU. tc provi&. • 
"°"al ~uotification far l<U cond...,tr 

"' 1'110 dehn4.,.t wu .,, """oo,pliee II, 
tba 2111r<!.Q, eOUl!ttcod by onot"11r 
per•= ..,d tho ildn<lo1>t' • 
puUcJ.p,o.U"" ,... r<•lAUvely -1n<>Z! 

"' Ylw .SOfetidant M:t.d ondu utr_,,, 
duNIOO "' -r tl,e aol>rt11<1Ual 
lloolto•ti"" of U1>tl>c~ f'el'O"" t 

"' ..,,. Y<>Utll or •"""""'"" """ or u,., defon<lont at the tJ.,oe ot th• <rrille, ... TM capochy ot -the d<!hn4',nt. ti> 
Oppr<iCbtC U.o, l'r""9'f>lifte .. cf J,ls 
conduct oz too c""fo:ra bi.o "°'"'>Jet 
t.o tM roq,,.ir-nto ¢ the la,, "'"" 
o»l:>otU<tldly J-irad .. • o =•uH 
cf a»hl di-••• or Oo..f•ct "" 
lotOJU<>ot:1-0A ""-loll wu ln•"-fflel.ent 
to ooUbll$1> • daf..,,.e t1> tbe <'riae 
bot "hi.ch n,Joobntie.lly offectd. blo 
:lo"-nt, 

t,trooota .. ,,n_ 
™' 

"' " ., 
' 

,. 
" " 
(7. " 
" ' ' 

' ' " 
" ' ' ... " 
' ' " 

J9l ot!IU (0"1'1,,i,,J, ------ " '' 

(c) Relate Ally •l!lhJti"""-t lach ab<>,,t th> llitig•Ur>q 

nin:,1>11otat1""• tho• ;.,,u,..noe """ p,,.,1s-••. 

(d) U tried with o jury, ,..... tl,e jury inet....,,J:ed to 

coneider th• ci%""""tenc•• lndloaud in ll(b) u 

lll.U~oting oirewutanceo? YH ! ) lie ( ) 

li, U the """'"""°' """ death, o!loao thlt oviden<>e obov thot tho 

<1ef&»;1ant lt11lU, at""pu4 t.o uu, .,,. l/,U1tded that• kllli"', 

- plae< er that lttl>.01 faza, ~ --1,oyed? Yu ! ) II<> ( ) 

13. llu tbtte n;,dtln<>e thot at tho ti• <>£ the m'fH"" th• 

d,ohnd&l:,t -• Un6or tbol lnflu..,,.,._ <>f nuootico, """911r"1l& ftnC,, 

'>r alcoh<>l ""1.:h &ct~•lly ,;,ontributed to th• offonu? 

l'H { ) IOo {~) 

u I"'•, uplo1n, -----------~---

21. c.,,..,.._l c-nto of ~he ..,.;.al ju<lfe condrnin~ the 

llp_pZ'CIU'hteneu cf th Hntence lJipo•od in ~hu cue (""'1' lnclllde 

em,oidttati"" of oonu..., .. impcud in u,y riaHn coo~• tho ju'°9"e 

bu triedl• "lie Court i• M. the ®11>:lon Uibt th• &,f•pt,nt wo19 i,a ... 

bun round <N,ilt;, of ....,,.,1e,. b the. P!!:l'<:•raUon of " .rpbt>ery. tllr 

do1endan~ hod eDnf .. u•d to @binq tl1e rote•ront ffl4 Ulling My 

t.ee by oMt,ting Mr in th<a 1><1"11 o1" t.h<O h••d wllile oho, loy""' t.he uoor. 

- vicUo wu """""ted, no ott.ooho<I nou. 
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'" rui; cRIMINAl eoURT °" SHEUIY co""''F"'l'L"E"o'-1 
no; JUOiciAL tllSlRICT ~, 

I.UY 11:1S11 -··· .... -
" ., 

KONG CHUNG 80UNNAM 
Ddo.,.nt 

ur. Wtthoul , .... ,. ( ) 
w 

Lift llr!lfflaOl'llllenl (X) 

A DATA CQNCFBN!NG D:lf mw OF T1lF 0Efel$F 

1. Brtef ~ryor 11,e fBcl. of the hom,,.ille, jlltludlns ""'..,...,. "!lea~ 
Cl!UaO<leall,; 

°'70cfobet10. ll197. /Nffp&rrOfl•Ka!O,,,,,y,AA!OJtLnandAmyLoe 
,....,.,lrillad1t,.,,,-,Jft>bbert11//t,oJaa,,£u,,RHt-ChlnOiWI 
~nl. Foutp,m,,ns-~~thedlmrldant. ka/Cll ... y 
llndM')'LH""'l'Sh<llln "'9/>ackfl/lht!i>H<l. Arlhurl.MiW8S&halel¢,t(a/ 
litne.rln<"ludingohH~gur,'1hol. Ga!t!~...,•~wuedlll 
~-hl(l,'200,000/flaD.WU., 

a. We,eoO,er~!tiedlntt,,,samelrlsl?'l'e.p()HO{ J 

b. ~ye•. Iii!"'°"" Dll\enteJ. dlllf/Olllut,n, Md pu,,lfhmen~ 

Robbl>rywi/lJaDruoo3/We1po,i•26,m.C~.bJJt--lc 
au1.u.r 

5. Old y,,u "" inrrteemh Jurcr"~nd 1/,al lhe crer.n<11n1 M1 guilty b"Yt><><! a 
reaooflObloOOIJ~? 

Yes()() Ho() 

Yea() tic()() 

'A-"!'Oll"'u,,bo,._l>mito,~fortOOl,dda><lanl-,,.;OU>dundt>Tt:."-Pl'· 
!J·202.im,cpt<INuf1h,.,nt<n«mcl>ed. 

(14) CJll,er< " {) 

Rolnlanyelgnffieal'l!Ufll'Cl:O oflhe "11$1~ Oftl~t) 11>a1 
lnttuenc.1111! punlshrr>en! 

C. Welfi lhe81l!l!a~C:·"l'.:1-llll<:el fotind auppoltatlbylho~? 

Yeo!) No() 

~- Mltiga1ing Cl1wm11,,.,c:e.o, TC.A § 39-13-204{D: k/J\ 

•· Were~Olg-..msta"""s .,.r,,..,- 11)1 lhe-ne>e? Yes r J No ( ) 

b. l!oc. wt,l{m1t1g1lm9 ~Mire rei111:dbyllle evidents? 

"' (I) Wooignibrrtp,10,-hls!oJy 
(2) &nm. menYol or emotional <lloturb,,IIOe 
/3) ~lion otconsen! byvli:llrn 
(~J ae1o111,.,u:cnd11C1/""tlfiel! 
(S) -llalOmpioa 
(6) Elmeme """"8s or oub&tanllll aon,ioa~O<> 
(7) y.....,,,,,_ age ol tleh,ndlol 
(8) M.ntald"i,ea,eotdeleclo,IJllo,c!oa5on 
(9) Olhur'{o>plsin) 

" " " " () 

" " I) 

C Rfai,,1e1r,y~lf,otl$ab0il!lhoomitlg1ti,,s~1ar,J:qp,.j 
l'lll1>tm:e th• w,,illhmenl 

"' 
" " I) 

" I) 
() 
() 
I) 

d. If 111!<1 w,lh a jwy. wa,; !he Jury /Mtl'I.IC!lld reg,,rdlflll "' ll>e <l<nll'MUlr,)JIS 
"1dlt,mllin9{b)""m!tigll!lngcan:umstemos? Yes( J No() 

"" 
{llr>(J,rJOtw!>ith~""""'""retlOl~Od•m/lVal&l; 
cln:"""'lllncu a{KI e>Plaln ""'1)' 0L1Ch cilwmstancn-. O<mtt«l.) 

10. lf!h& ,ontenoe w,.. cloa!h. a""" u.., 1V1ci,,r>ea $how 11\a! tho dofOl>llom !<ilie<I, 
ot!ffltl)le<l 1<> .i14 o, 1n1em1eo 11>e1 • kliinp toke p1aeo a,~ lo1hfl force l>o 
en,;,loyed? NIA 

Yes{) l<oj) 

11. W.1 theree'llderlc,, !ho1 a1 ot,.,Urnea11ho~ll1odofendant- u­
!ho inltulnee af nan:obos. dang- d"'I!• or ""'°hoi Wl>lch """'"ljy i:o,,lribuifd 
1011iec/fensc? 

Yes() Nc/X) 

',....,_.,.~ .. , ......... ii ................. "'"""' ... _...,,._ ... ,_ 

1-.1"'b"'"'""'°""".,"" ........... ---,.~-~.,..,,....,.1o~n -............ .,... .. 
' ..... ._,,,__.,_,,..~1 .... ......,. .. ,,; ..... -.-....... -

7 a Dldtt,e1Sto1effie&nD!lc:&<l!nW>!11>oeek1l>edulh~.,,.11y? 

Ye,;() Ho{)() 

O.Didft>eState-/lloanO!lceaflnk!ntlo-l<W,,~wtti>o•l 

~'"" 
Yes{) N<>(X) 

o. Oltlll>eS!alewlllld,awlls n,,tlcl, Ol"fmn! JD-kthe doa!h Pffia!fytlrlltr 
lnm>ollyo,i-lly1 

""' ) No() 

&, If~ imprj..,,.,,ent, .,,. H'1mpoaed .. a IC$Utt ofa l>Utlgpry? 

v .. !)No(X) 

S AQgr,wl'llng Cln>.eno.loncn, T.C.A. § 39-13-2lJ,i{JJ·. JtfA 

a.Wo<11ala!U1oryawrllll.-!ingo.-c,,,,,,,!anoeslouno?Y .. {)No() 

~- ~o1111ero11c,mg ,toMorvoVSfUVlltingcin:un,ot,,"'*......, m.-
and which ...,,.found? 

(n«ecl'leo .. ..-theveniooof1hoel8IUl!>!y~Yllfrlg-
i1tSltl/Cledln Ill" bl&nk,ap!O\lltied"'1Hln"PI>-•, ~e., 11,o 19flt!WI..,,,"' 
lhfl1ff5 .... ...,0) --"' Ageofllwvlc!Yn " " ., Prl0te<1'>r/ci;ori, " " 
"' Rlo~ofd .. thl<>othors " " 
"' Mvrderlol',emu..,,allOn " () ., Heino!Js.l!l<l.:iow,Ol"1\le1 () () 

"' To IWOkl •rrt101 or proo•~ulion () () 

CJ Committed ,n coajunction with an,olherlelctly " () 

,., Committ<>clwMoinCU11!0<!y " () ,., --maml>e<di.w•-=nl . ..io. " () 

!10) Vlclmwes ajlldge, dislrid~Holney,elo. () " (11) \111$mw,•eleclod-.'81o, fl () 

(1~) M ... •m'-"dor fl {) 

/13) M~tlonof11>ebod1 fl " 

1:2. Genora1corrwn,rntootlhertrljudgeCO/ICOll'lir!lllfr•-~ln 
ffii,..,oe(•4!~wi.the•1hio-io~will>fhote~ln.irn.lor 
Cl!lffllul/udgflllillltned,tt:.): 

/.ife""'11ou(,w""1.,,,s11terh111J,,pelldy...,.na1~. The 
.,,,,_,,<Jani Wlltnln/lliledflom c.n,,r1t,.,,,an llf1/Nmentlh.t171'J Slt!le wouJd 
,,.,1-rhede,,/hp,,M1zy. OIW1<>11>ekct!dlhl$,:,t,,..ll>ew!o~D/J4Jkf 
hawt-llwdfflh~r,&r!y lrlapr/<>rtfa1.1t,edl,lendantH'lf:kVan])u,r 
~tlN!,,_lfr_lly. A.,,,,,,,,.r,dat,t,HtJngV,nct.ung,,,_/hon 
rhlff gwl/y plus. 

13. 6rief'onp,9!rl>Ollofthotrlelj""9"alc°"1cluo:1.andlo, lholafdelet-rOan!at 
lrtafMl/•tnlftncing; 

11il>de/endln\ e/JmlJen. "'""''Y•llfn"""<I/Jring/htJprot;H<iln/JN() 
~l.tmNemfPofillm,/~•. TheCaU!tllf)POln(tl<l•n 
intMpte-gaJ/ront1st,,,..,,,1<>u.erh"""'1ml'a~/curnJetlM!ld 
/r,ge//em,1. 



/I DATA CONCERNINGPEE&IDMIJ" 

Narn11: fte@nnam 
••• 

3. Se• .-llll&_ 

&,g 

'" 
Cbung -

0U,o,De?9n<kn11. _____ _ 

?. PllmnlO: r&the,.t;.,,ng7 Ye•() NcQ() 
""1/ler"llving? Yfll(X) No() 

8. Ed'°'*"""'HigheslGr-o,lJ,nfC0111p!oledc 8thgrade·ethGradfl 

e. JrrteJll\l!,noe level Lew (IQ below 70) __ 
M,!dium(!Q701o100) -­=~::.bovo 100) ___lL_. 

10. a W,,1t~•llsueoldl,ff!nda1>1's""'111al"'lardaliorlunclorT.CA§39-1$.203 
-<17 YQ{ J Ne()() 

l>.lf$0,dl:ltflecoUr1fndtltatlhe-lldanlwasmeoi.ityre:an!!dos 
delined m T.C.A § 3D-1S-203(•J? Y"> ( ) N<, / ) 

11. a. w... a psyct,la!rio ot p-ay,:t,o1ogicat.,...1uation perfomlo<t'/ 
Yes ( J No() 

b. /lyes . ...,_, ~nr~o,ps)'Chologlo,,i intam,o~onandro, 
matlno.sesf1'Vtlalellby-e-.lulllon 

12 Prio, Wt>1k Ree<lrd of Dele"4o~t 

Tyr,eolJol> pay 

• fr1m,1Cs Priqr ... 1Pffl7 Mlltl'Ytrirr«: 

• ftnnl allmr 

'D#ellso._J1m1yomitOll)'inll>nnolioJ>lh>;(,my.lfdisd.,.1,io,poi.r11><­
,ru.,cr.ent 

C DATA COlltCEPWNG YICJ)M CD-P!:EFND"'(TS ANO 

A{loolvlolitn.: Artl,urlte•i~ 
Am)II.N-~ 
l(,il Chuoy- 74 

2. ~ot\'letimB:Althr,tCNrwemrensr 

3. S.•otv1.t1m1, 1"Malc,A2·&rns/n 

4. OaAGnbe Ille ndaliol,Mlp b_, ~ ~elilri<lant eDCt the .icttm /o,g., farniy 
meOll>er, employer,friellcl,atc.) -5. Was the vk;tim e IQid<,nlof!he ccmmunllywt,e,,, the homto!oe ~' 

Yes()No()() 

6. W•offtovio1!mbo,01>ootag,,<1U,;Jlllffte<m111? 
_ Yes" lea ltlon ""' (1) hou, 
_Y•-Mon,lluincrn,(1)hc.rr 

-"-'' 
llye<.f/,e lloJtall•· 

7. ~- Oeoorb(, \he p/1\tsql ham, aodlor n:;i,,;.. inflJCIOz!"" lho Yletim: 

l(aJ Clu1aY ....t Amy L .. --Jr, 1M baokcfll>e bar,,/ bY C<mtKI 
~- Alf/i<lr"L-..wa•sllololgl,fftnu()(wlli{,r,..,,,,.WM>CQfl/s<t -· 

&. Co-Oefello"ants· 

a. We"' Iller<! 8/lyCO-<lefendar,JO ir,lbo lriol?Y,.. ( ) 1w, (XJ 
I>. II~. wf)P! <:crMC!lcn ond senltlr,oe WI!"' lmpme<I on !he c<>-Oe!Oll!l!nll? 

a. Wem llleti! any per&0,~• not tried 11; co-<1o!¥!ndan!owho !he e>i"'lnce 
Jhowed pa,tlCi?eled io, !fie ~mlsslori ollho oll'o,,... "Mlh lhe dotendan!? 

Yeo(XJNc(J 

b. lrJ"IO. st.re 1"" natum cl" their p.ortlr;lpoi<m. _, any amhal charges 
hSVI! bee,, filed :agoin•t •uch persono as 1 -LAI c! ltn'i, p•IIK'4lation and t"" 
dfspooitlonof•~Chc!wg .... lr k-· 

n,-...,.,,,,_«llflr~"1"°""Pd./rrll,o.-,Ytm<J~ 
,,, __ bilha-'-1'1>S/~lnMM,ph/o. Tan,,e-..m 
Clt/obe1'2D.1987. O,,IW,Wm/>tlf17.1989,l!io~Dwlttour, 

Deen. ""- tme,, p/6att dJl/lfllylO mutde,o-,cl dlgAre ar,<J twr 

'YflQ()No() 

b,llyea,hlho~.th,lt:la!e,soflhlcoflehH$ ...... lfle-!1CeS 
llnp<>Wd: -· 1. Plluunkln of nmsn 

2. fmWnkm Qfl !RIIPt 

a Rborliltino 

... -'it:111/ll' 

ft't'fflZ 

·-----------------
15. W... lho deh!ndonr • ,eslltontofl!le co""1111/11ty"'l>sre 11>ellomiclde _, 

Yes() No(l!J 

16. Noteworthy physi""I"' mental characte,lll~es "'<l,tabilltleo or <1elertdllnl 

17. otl>or •i:!!llllieont d•la abo<ll lhe delond..,i 

0 RFPRElilFVIU!QN Of PffflWMO: 

1. How,.,,,.,,yartomoys,.,p1"fflle<ldele,,,fan1?__J__ 
P!""'1elhono,,e"""'*'1.........i.-11te~qvos&$••toacll 
..,...,.._ and .a,ct,e eopy lcr•lld, lo !!Ii, f!!l'Otl.l 

2. Nsmo of cour,n,t Cbarleo Roney 

3. OaleCOU<IM! __ , 

4. Hcw..,..ccunseloec,nd: A.Retafr>e!tby<leloodool 
BAppoinll!ClbY<'Mt 
C. Publicdefe<,de, 

~ ~..,,,,,m,...appooiieo'bl-COU11.-~be<al""" 

A Oelmdard"'" unel>lo !C •!loo:1 ""'1lseJ'/ 
B. De1encl&nl refLMed to 11,,r:um llOl/tlle/1 
C.otller/e,cplafn} 

6 Howm•"Y)"""'h91oounselpn,~1Rw? A. 01<>5 () 
II. HolO {) 
C- C'l'9r 10 \X) 

7. 'Mlatlstl>on:,l"""ofcounsel\,procJice? A. Llolll)'~MI 
a. Go ... ! 
C. Mcally CM>lno.l 

B. Cid counolll""""' lhroughoLI! U,e trial? Yo, {)(,) No/ ) 

S. /fno!.e,cplainindet.,S 

10. 011,er aignmcllntd.ia abovt o'efe11<1e ~,rtetior,. 

ll ,~ 
ll 

SI 
ll 

ll 
ll 

"" 



E GE#EBN \'.'-0/iSiDEBAflOt:ffl 

1. wi,a1~9et1111Mtpq:,ulo!;o,,t11tt1accµrrty.,t,,i,.t11<,tr1arwa,heldlll 
lhenfni>....,,,alhedo>landll!ll'I 

.11 Ul'lder10% O(J 
b.10%tr,ts,r; () 
o.25%tDSO% () 
d.60%ki76% () 
• 7~%i<>9D% l l 
tO;i,,90% ( J 

Y .. ()No{X) 

Howmanyofdol!IM&nl .. /a<:e-~? ___ _ 

3 a. Wit•• chang& ofventlO requ6'1ed? Yes ( ) Ne (lq 

b.11)'8".waoHor,,med1 Yer()Not) 

1. oatcot¢ens<>_O••o12•o•mzL, __ _ 

3, Daiet/ialbe;M_011ftt""""----

4. o.teulllffiCeimpoe9d_j~N~WDIL--­

S. Date j)05!-tial motion< nalod 01I _2tUtfl..._ 

ll D,ol&w,l)Lldg•'sff!por!oom,oi,,1,tdJL$!lii_ 

'? Date~ bys"""'"'" Coun __ _ 

•s. Ootee,orttel\Ce~onmplel<!~---

'll.TDl81~,;t.ays _____ _ 

10.0tt>er ---------

•re oe carrri,reled by s""'"""' Cct/11 

'Tt,;, roport w.,, eubm/lled to tho ~nfs =n .. 1 aod ID IPte an0/718\' for 
t'>e •la!<! forouchocmrnenlo ts •ilhe,dtts>"oldtomo~• ..,,,oemt,,g jjo/act.ef -· I. eon.nenllmel!act>e<l 
2.!iMlll>-10 
3.tfasoot.-..pc,,cled 

PA 

"" " " 
"' " " 

IN nu: Cl\!MD4,U COUR.T or Tl:N'NJ:SSEE 
FOil TUI: lllTR WDlC!AI. DJSTRICT 1'T HntrUts 

Dl'mlOl'i ..£. 

STATEOfTENN£SS£6 

6&·1'1-,,<t.S 
\IS.NO:(S) H•'IJl!" 16' 11,f ctl1'AG£{1) M•"U.t 1, t:!J 

i; ... i,.., 'hrJ 

OIUIER OW:RRtlUNG MOTION FOR HEW t1W.L 

Thi, C.U.. Qlll<on 10 bo hevd o• upon• Mint,, MOTION l!Oa NJ:W TIU.U. l!lo,! 

bytho~onduponU.. .... ..-<>f-3f«,!,e~ondthoSl>1tof 

1 .......... Whiol,M"11o•llrlll"..-,.~milil~l>eud0tdluU,~bythcCoun, 

th< Motiooloo'N.,. n;,t;, bt,-ob)-OVEJUltl1£D, &rol1l,0Cour1,11opt1lh•""'1iaor"'°Ju,y 

;,,,u-....... 

IT l.'J TBE.RUO.ltE OJUl[l!Ol, AWllllGED AND bECltUD U., !ho judplon, 

1,ut,oro,,,j,npo<ed!.th<,b<weuu"'""tllo ~,l&)'of __ !9~ 

moo ti'iL ?'Jj,1-,111.H 

i,.;fi[. 
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REPORT OF TRIAL JUDGE 
IN FIRST DEGREE MURDER ,CASESi 

lNnIBCIRCUITCOURTPOROJLESCO 

STATE OF WNNESSJiE 

,. 

,. 

,. 
,. 

CueNo.14161 

&nlcoee of De.ath ( ) 

" ~Wit11outPa.role (X) 
'3 ttlWdB I J WOf l'i YI adi) 
(C cmntS 1 

" Life~() 

HowdidUJll~pl:dll? Gailey (X) NmOuihy ( ) 

1Asopara!o:.n,part-be~fi11'-'i~Cllllviaod...._T.C.A.fW-l:3• 
202 irn=lpodiVt, ot1be oeo1cn;e n:«,ivcd. This ~ludci ~ whi1 ~ ~ 8lliltl' 1o 

fint«pe' J:IBllda'. 

,~ Mlriui:ir~ () () ,,, ~~or~(19'1P~ (X) (X} 
• to di .. ...,,_ 

"' To~..ior~ 

"' ~la-U\IPClialt\>id, 
() () 

IIQOllla'S:lon}'(l!l95-lloaj 
btodllllrn~ 

(X) (X) 

(1) c-llled.M1iklo~ () () 
(9) Vk:limMS•DJC1ba-f1fiaw -M () ( ) 
(10) V-ldlrnwauJ~llllCric:1~, ... () () 
(JI) ~-elecled:offkill,ell:, () () 
(12) '-'"1i11W11e:rU!ll9~ (X) (X} 

4:roolJt/ruvif:11,tq 

"'' Mullhmna o!the body ( l ( l 
(14) .Efdo,tyw~wlafflble~ (l ( l 

Relste/Jll¥lig:ni1icalll,Upee1Soflhl:~~,)thatia.1111ei>e:eth• 
~ Nolti:mlir:sh't@ h1FTPPIAADn:,ndteUS!911mmifhmroO 

< W-tbe .. \'lllmi~~romid~byb, 
~?YN:(X) No () 

11. ftdle~ •deallt, docl lm~lhowtbl.lmddfmdln1k;ll,,d, 
~"' kill, or~cd tbaC I killilre tab pW:C or ht .lethal 1brec be 
o,mploYW1 y,.. <)Noc JOi91 errl'T':lt::rslhMb,mrne,) 

-4.s..,..,,,te~ 
W"1':0lheroJlbllllls.l;ri,:,dh,lbt.-lrial? y,_. (X) No( ) 

I>. lfya,lilllboaco&mt.,~lbif~ 
o.,t;,dm),wp RblrJ# MC! M RISI plty ID@ epuqt!fdl QfM1'fflYJl;l;l 1t:!9V t25 
)'.&WllllliliD®ffl]DOC) ,, flmnrtfiwa) l'!8!f'\Wtl!d911ffl\'to"'l!Nn 
""'l AW&ttoPS!PC!!IJ"ISSIYt2nmlmdWof....,.,....»DFW5W901 
"¥'f!N 2241:n)- M!HJAJm:iJ9Mq;ngtm,Jllf 

S. l'1idyouas~jllf0f"Jllldtbe~-pihyboyrmd.a 
~doubt? Yci- c) No (X)®'lrial/Mrl!Rrnlglfl1lb,rl 

6. Didlhc~MlnJai:y~ot~ 
Ye.\ (X J No ( ) {l)p;;lpmllltfpl;,p} 

7. Did tlit sc.k file a IIO!ko«'lllle:llfto wt 1be ilealh pc:Mlty? 
Yes (X) No ( ) 

b. WJheSWi:filoa~ofm:u\K>,ofl:!kfiCc~o1wilhou1 
~? Y4 PO No { )Ca,:,;m9'Jrflhagfi<X) 

c. DidtbeSW..o,jtbd,a ... ill;JIOllce1>flll-. 10feQ.lhl:dr4ab)lCllllly 
dlhotf'mln.uy«ld:!nMIJ)'?Vet (X) No ( J~ 

d. Wiao~~? ludge(X} NI)'{ )~ 
~~-illlpNO!i?Dcalh () Life W-ltblllltf'ade {X) 

IDmCeMFPJIWOPalPMYld!m) 
f. lflik iraprisonm11111, - ii imp,nd n • RW!tofa lmll;P11i? 

Yes () No (X)/Npj90'.JtieVdr{s;qclpptp1pj8Jil'YJ 

& Wuvidunimp.,.:!evider!oc~&tlrial? Yes( ) NP(X)C:w,p;,W f -P. ~CiN111111t11nc:es, T£.A.S3P-13-21M{o): 
._ Weiutalutol)'~~1i>!Df? Yta{X) Nt>{) 
h. Whic:h4flm~-.ruwy ... \Cing~­

.... lnlCIOd and which- foinl? ~ DDle the 'val\DQ ofllle 
&ta!UIO,y~ ~illltndcdinthet,t,nb~ 
~·~~t., Ille' 1939 Y#IIUOJl ortbe 199, vinion.) 

Lw.c1 ID OO!ii:e FOIIQII (l,,y Cwrt) 
(I) Youtboflhcvictilli{l!189wnioll} (X) (X) 

a.,10'1dtwJt/ltbol!}'~~ 
(2) Prior~ ( ) . ( ) 
(3) Rlllkofcblhtoodlcis ( ) { ) 

12, Was there 1111)' nf,:l,:o,;,i Iha! at lh,,"litnt,oflhco&me 1111! ~-under Ille 
infl-ot~~dio,;soralooho!whicb.W,llmJl.y 
~tolhl:oir-1 Yoa () No ( ) 
lf,-, c:iqlWD; !hfr:rtmslri:rsll'""!'hlnphplfMm,riiw,M 

13. ~-oflklrialjodf,,~lt&Kllleacelo,po,edftl 
1liil - (~ ~ tu tllllll:m:e l9 ffllliallw wlfb lhok iulpD,ed ja 
.ci<u!llr-dll!Jlldgflasl'kicl,.eie.): Di1klbsenr'Mt'SNSfi>rlbr+-Am,.JJYthOI 
1hil 19'\n bu,..., in 'fP "IMF hi t/1; Wiw:' tw:nilY: Dl"YPflW Jh!l 1bt# wr- 'PJM 
4cfndlnl'I +.arH&""'llMI pmph;. The ,re IISlFIHY g,plj,rrg lbP!#J nJl 
FP! .... djffinp;. 



4FPrr#RI A;sd BP5IW' k i! ._..,.... bsi IWnbPl'l :+tJ\aPCn!ed flld it QIWf him 
:•nui4Ml,ia~ Bs,....,..#alhmilhPPFFl!!M""Ime:t1Mn 

C. DATA cmvcmuwa \l1CTIM ro.nE.FENDANTS AND K£0Mn rm 
®EBE 1kQRNTQN 

,. 
'· ,. 

"· 

I ,. ,. 

' ,. •. ,. 
10 

II 

" 

"· 

"· 

Ageaf~ JI: 2. Scxf!!Mk: 
lboufYillllm,Wbi"te 4. MJrita!Slltlls: 
Chik!m,, ~;z ... """"""" Otb!,rdc,pe,>da,.D __ 

Nf'Ye!Marillll( ) 
Moirlcd ( ) 
Di.....ud {X) 
~~d() 

~~00 ......, () 
Di--.J ( ) 
~Oec'd () 

,. 
, . 
• ,. 
"· 
11. 

"· 

" 

I. ,. ,. 

• ,. 
• ,. 
"· 
II. 

I. 

, . 
,. •. 
,. 

'· 

,. 

• ,. 
" 

/\,eat'1illlim I l- Se«hillt 
heeof\"ldl111:.DI!! 4. Mariuil8W;ut". N-.:Msixd{X) 
~ Nllmber lil!m: M,rried ( ) .,. __ . Oi-- () 
OOerdepcnd,:nlsl!Jm!f Spo,a,Dce'd { ) 
~ Fllla·L~? YII* {X) Na ( ) 

M:olber•LMzls? Ye$ () Na !f )Oilk,dhllhls" 
~'.~Ondca.LmtCain~.1:.... 
&ti,)ifJ'nlllllt.t lilM of~ Jll\lkD.I 
Crindllal-.d.~ 
0-,,.,,lhit~ t,ctw,,c,D1hc ddaidultMd lhe tojc;aQl(•.h 
fEttily mi:mlxc.~. fn,o4, rte.}: An9Ktm:·1 91rkt Wbs &:awl llk1l¥fn:l Md, 
,.1'991 WIFb I f 1 rt AMClznd Wood 
Wu Che Yldml 1n:,,idcat of11ic C(Qallllrily whc!re Ibo homicide~? 
Yes ( X) No ( ) 
w .. lb: \'ktill> 1m1c1 hil"*"dlm!,j; ttie mme? 
--1L........ Yes-f..-tbanD1Je{l)hoW" 

Y•·~dianone(l)bavr 

4. Av¥1i&d1NorClil1lllill:lll--~Nf.A --.. Wae~u,,pea,om notu:irda~ww;)lhe ~ 
*'-' ~Ul the Clll'llllliNlo~ oflht affiinal: wilh lbc 
do:fendlt:lt'I Yeia () No (X) 

b. lf)'a,-lhc...aitofdiollt~oc,'Mletbel"IUIYcrimll 
~'-"""'-filedllpilllt,iichpcf$(1DSU8ffl\lllof1n1r 
-~mtandtho~llonofsldtchareo,,.iftl><>wn: l:!lA. 

c. Diddluo:om:pUo:,(s)~a!lddeaduil'sldal? Yet( }Na{ } H/6. 

D. Rl;PRESF,NTATIQNOFfflEDFm::ID@T 

&wmaay~~dcfeant? l 
Qf-!Ull.osie~--..ed,-IIH:~q,,,,ttit>noasloe,,ch i:cumel 

- atlPah • OOf/1 fo.r-"' tlli! tq,o<tl 
N.-ot!XIIIDsel: 

g,,,,,!i., J8* mleriFI Pl!blil) PmWtt! 
Qiw Wnnspd, MiHr YenMtt CAIFi:!lerl Qlmift bblis Deflrn<len;l 

D.ieCQIIQlfl~;~ 
Haw- -1,eomc,d: 
L '-!u:oh)-~ () 
b. ~by- () 
I'. l'ublie *1flider (X ) 
ffl'QIIDjtjWU~l>ytourt,waslt~; 
1. Dcf~lll'.llbletoa&id~ PO 
b. ~n:lltsodlo--l () ~:~~~~.---.~-.-.,~-------- "'""""' 1. OIO! ( ) ( ) 
b. !1010 ( ) ( ) 
,o. -0-10 ()::) (X) 
\1/!Mt k t1ieJ11iur. or-.,~JOCtic,e? 
... MoidyeMJ ( ) ( ) 
b. Gc:nml ( ) ( ) 
c. Mosllyeliudiw (X) (X) 
Dldcounsehcr..,1ilrollghwllho1lial? Yer; (X) No 
ffnor,MJ>Wnllide!ioll:NM,(MJR¥!tllil'il"""1 I • :mtf> 
Ottit,rslgniflcq!GQlll>out.W-~ 

~ 
() 
() 
(XI 

( ) 

( I 
() 
X) 



E GENEML CONSIDERATIONS 

What~td'lhc:poplllalionoflbecoUD!yhl,:,rwhldrilM.fuey-serec,te,;11&rbe 
--•tbedc:feDciul'I fNOl APPbl: Jlq tnlll 1ufrdimd!rtJ'kdcuilO'l 

2. Wen:nmben:ot~Jl'ICe~Olllhcjlllf?Yo.{)Nt,(X) 
(b!ot!rrrlic:Mr::::Nrtrial m4t i tplajeui!M 
How-,, of~s nee,""'"'~ QiQPNl9 !1:Wldef'2lMN 1'1"111 

3. Wllr•dmlpd~~ Ye$ {) Ne, (X) 
b. u,-.wmifp,iied?Yo. (} No ( ) Of/1,,;wte:nMJ 

F. CRRQITT,QQY OF CASE 

l. [eofoha,e; I~ 
2. Oak,<>f- 10l.2l12009 
3. V.Dd'olldidnptmgwlty; llHfllHl 
4. ~ai,lelloe~ l/llll011 
!. 0.PD$1:-ll'il!.IIIIICJmJntadm,:WA 
6. Dlll\"1ria1Juclit'1~~. l!J(VJ1 

--' ... ... 
"' •1. f)aiedm:,eil'(ld by ~C.Ourt, __________ _ 

••. i-~~~Cled, __________ _ 
-9. Tolal~""'-------:_ _____ _ 
10. Olher: 

-Tobe~brS.-Cowt 

This~- aulmined lo Ille ddenclanr1 ~,el IWI ID Ille .tlorney filrtbe St111 for mch 
comment! 1!1$d!Mr~ lllmakt~its ~-.,;,y. ... 

() 
() ,.., 

() 
() ,..,., 

5, Dui)'OUM~juror"filldlhc~wuguillybey(mdl 
~cflollt,(? Yes ( ) No (X}WtflllHldm4emnW@vlM 

6. Didllle~Wl'ejlll)'~oI~ 
Yes (X) No ( ) <Pvs;tpp!byJ>k:p) 

7. a. DidllicSudl,filt•~ ofiriNll!loMi: lbedc,adlpMl1;y? 
Yoi(X)No() 

h. Did~Sti*file1PmiPcorln!11111oseeklite~~ 
pllNllc? Y'°" (XJ 1Jo { Houmofdff.thpoljW 

C. Diltlhc$1*trrtithdll,witaM1k:f.ofUIIIMlll(IJeekrbe~JICZl'lhy 
eitla'lormal1Jy11r~Yes (X) No ( }~ 

d. WhoJIIIIIODCed&filodllnt'I Jm,e (X ) Jwy { )~ 
e. Whla:~-~?D,aih () Llft'W1clloul.Pllfllk (X) 

IT)m, Al1@!1JYOP M tnffl "ir#nl) 
ff life~"" itim,-d lllaft:fllftor, hllllljuy'I 
Yes () No (X)®'iw:tJzl"1'4cfrtMlt91PIPllcviliy) 

I. WuviclimiD11:iachvidcooc~111rill? Ya{ l NP{X)(N,,fri1ll1k:fm&mr -9. J.&l!a"*"(I ~ r.C.A, §39-.l3-204(l); 
a.. Welut.•dtcy~~fmnd.? Ye.(X) No() 
h. Wilkl,.ofthc:iollDwiD,g;llllllfo!yaau.vatin&~­

b\flnlC:ted and 1"l!kh wm !bun6? (PleuB DOIi: !he vetllon aflhe 
~~ .. ~~diolbeblslab:pro.-idtd 
wbmltPPlit~ Le.. tl,c; lffi~ordlc 199S veuio11,) 

ftlt>lrial. P 1 f f M QIN S1P1W '!Yill HIii thou p,'Jl'M(SI i# !lsJh MiBJ 
Llllod Ill 001"* Ft,,a,d (by Coun) 

{l) YOOtbafdr~(1989~ (X) {X l 
u to ffllllmA~ 7'Jiimdan <111/J> 

(2) P,iar~ . ( ) ( ) 
(3) lti*afdo,llbtoO!lttn ( ) ( ) 
(4) Mlll'd.tfilr~ () () 
(S) Hci1111111,atraclous,orffll<'l(l989~ (X) (X-J 
arHt..Ullrrw '*""'8 

---! 
REPORT OF 11UAL JUDGE 

IN FIRST DEGREE MURDER CASES1 

FILED 
NM212!1f1 

IN THE CJRCUITCOURTFOR OlWS COUNTY '-=""'="~,.="""='-' 
STA TE OF TENNESSEE 

,. c.&e No. 14860 

~ofl>eath () 
a 

Life Without Parole ( X) 
Qoown,;/LWOPs!oMChl 

M 

Life L:nprisonment( ) 

A. QATA OONeERNINtJ llif!TRIALOFfflBOFFENSE 

~ Sm.solC.: OrigilllJTrial(X) ~() 
h. Ms!--,. oll!lefat'lsoflhe)lomicidc,iadudlrra lhe-Uledlo 

C&1DC1dalbedk01eol.:rimi=: Oi!Tf:el:rld...,..,.,,.... W)Bi,gq 
t:usl rnflmel!rtll m M11"14Funt,.......,<tPam:1bPc:h:lMllfllll/lCnv.., 
ffll kmzd(l§'IIP!l t,Pllum:WW,11ffll Ikdtt : r 19riedre5m'l':ilh 
m A.Re:e,bNPrM4-..lhc;•xkdm• 1t ma.......ignfttr;),qd!S 
M:trr:whmttkbP• lk C 1 kl! I!o!'lbt....,.,meli:tF ppd 1¥1tlle 
J)p,p bW kfw _., I'm » "Willl "'"'* YMI• N :des: 

2, Howdidtbe~peed? 01liltJ (X) Na!Ouilly ( l 

3. W»pllidelefflilnedwllb Dl'wltbaullj\lly) 
W"llh C ) W'J100JK ( X ) 

T±tdtnt plqt gulhyl 

'A oqcn.te rq,on ini,i,C be 111blnillm !or ltlllch ~ ecnvictod ~ T.c.A. § 39-.l 3. 
202~~ofilu,Be111,:;a,x;~~. This~s~whohl~pl~edp!Jlym ---· 

(~ rPaVDidlffl!MGr~ () () 

"' ~in coqJuqclioll wflh 
-"'""fti!q,(lffl'fffliCIII) (X) (X) 
htodldn.f.WC'nl!U" 

'" ~eile-iaCIISXPdy () () 

"' Vicliln- •.flll!mbl:rafJn, ......_._ .. () () ,,~ Vif:lim••Jlidp.district~. .. () () 
(II) Victin,.-~~-. () () 
(12) M,a ....... (19'9',Q'Qo:ID) (X) (X) 

ctoollllwttl'kftllu 
(13} ~gf-~ ') () 
(1") .El6erlyar~~vi<:>.i!n () ') 

~llllj'~~otlhe~~)lha!inlllleDCtthe 
pllDisJmltl,t. Notttm!ktbk:Cd ftrt Tflledfnl\tYHl'llR!fflonnw,i!ihmeal) 
,:., Wen:lm~~ t-d,upp<lfled byll,e 

~Yes(XJNo(J 

to. ~~ T.c.A.§J9-l3-2(M(jJ: 
Wein:11,emhlp:ln,~ndRdbythe~? 
Yes ( l No (X)N..Oelifl!e(j f 1 :tPidsl!ilD'tM'8'fi!"l9R -Ifto, 'Wlllriliplin; ~-~ by the~? 
Not :"smlbtt(d:trlnlW llliM 

c. Rda,uysigai&aarliaslllxMltlhemltip11JJ£~1MI 
~lhe~ NmAnpljahlt(H:*rtJ'ltd@lblM 
If1riedwith1jlll)',WUlboJlll}'~~llJtbe 
~ittdic:mdin IO(b}111niltf&ali.hl~ 
Yu ( ) No (X)NgtA,ppiigbftfdrfmrhMPtedfll>1tyl 

lfllO. lislvdlkh citcisms'--11011Dcl\lled11~ 
c~ldldexplaia wiry ,w;Ji~ wen:QIU!led: 
NPI 6trlmlsf1 f 3 PkA pw1rt:) 

I I. lftbe JelllllllCe - de.lb, ~ Ilic~ 11,ov,-lliat the bfcDdlnt killa,;I, 
~ u:, kil~ « lntiinlal! tt.t akil\l:rlg trib, pb,:c orlhll letl..i foroe bo 
a:oployed'J Yes ( )Na ( }(Npl;Appfirrtrit:TP4'41 \ 

!l. W.. Ihm: llll)'"ffi,st;na,: lhlll III lbe lime oflhe ~ IM~ WU imdettbo 
illfllll:IIOl:of'IWCO!iel,~dn,porll~wlttdl-1t)t 
WIIDJl)llld!oebea&n-? Ye,, () No ( ) 



t3. OQliezel~ottbeldalJ•~a..~~m 
1hhease(~~1hls--i!JCIIIIIWl!ll>ithd,c..,impmi,din 
limihr-lbe~lw'lrko1, .cc.): Thiti1Jf>efttMU'fflf*mtn:lkffllhP""l"UrN 
loo w 11P,..... 1o :fllnm b.,r !k l'is!i!m" 1imUY '/$!J'9'Adlhat 11w ~ 
]he M:r1tt1'.r gffer gfllfe wigbpyt PIU!k ThP 1 I'S ce:rdlv ttrri:tTI 
rfwqrl. .all 9!81 m Wlrnm 

14. Brid"ilaJa:cssiolloflbf.lrill~u1ol>Dlldudaricllttatfctlof~ 
atti,hrid~: JJm: r t K1'PN5tli#HIJSKIHl'll'l"Y''rnanfMebovr 
1hr. '"'*"" ddafle ofilde M KE WM JIF.-..lzNcd }Pd><i:VI ffln!billiPK dn l!fflftll 

.B. PATACONCERNlNGDIBIJF:fIDJDM!t' 

1. :N.mc: Wqqd Mmt:f?' hmef 
2. Birtb.Oelit: ~ 
J. Sex: 111111:. 
<4. Mlrit.i ,tates: NA-'111" Married ( X ) 

, . 
• ,. 
,. ,. 

"· 

"· 

"· 
"· 

l. ,. ,. 
'· 

,. 

' ,. 
'· ,. 
IO. 

,,. 
"· 

- () Dillllfl:ad ( ) 
Spolllc:~'d () 

DescnDe1he ldlliaJilhip belWlell lbf. ~ mid tbe victim (e.a., 
flmlily-'*,~eo-. hloo. ek.J:N!a Themt®'I IQb Jermd •!l<!Wd NM ll!bonl 
wf!b9> P:fMHt A"fl'II ond:Wllod 

Wu !hi, victinl 1 >mi<btofthc «mm>1llllly -..re the holrutide ~? 
\'111 (X) No () 
Wulhe'1climltoid~dllrins-crlllle? 
_L_ Yes-1,f:Mlbeaanc,{llbour 

Yes-Mon:ilwtC!De(I)• 

--- No 
lfye;s,,iw: <k+atts;: )),iYXAPP W# mt hs 1P Ip.ye prior IP lbc: mmlcr er us Yltlil 1he 
lDllldtt Thi• m<IP9!DnU*" bY dr 'W:aft Wftan4Jtoweli tgrp:,. 
L ~ Iha phy,ic.l J:llmn .-d,IQr !njwflS hrflicw Ill! !he \'il:lil:a: 
%911 gbbod, oH tm YWiWMO'vwmd Am wfdk hr :me GU lupfth;n,. 
b. w-.&evictimtunui«l,si,u,~~ofthc~ Ye Thrv ""OhtM 
whDr kr....., f!iU lm!hlv 

AlrliffONYUJQRNtOli 

*of'litliDl.i 

""""' ~o!Yil:tlln:!.1lm: 
Mailt.! ~ 1mw Mmri,,d (X) 

Married ( ) 
Diwuwd ( ) 
SJll)l,ll2Dec'd ( J 

Cbi1ikn: Number: t/!nw_ .,.. __ ----Parr,,m; Fathe:-•Uving'/ Ya- (X ) No ( ) 
Mol!,cr-LtviAg1 Yu ( ) No (X }ltij"'4iP,jhbjQdgh)) 

~HiaheUOtalkos-~ CompJeled: ~ 
~attilmlof~b!sm 
Cam!il.t _.i: Jill$ 
"Oc>crlbe !ho ttlalionihlp l:«'M:lell lhe dd"cndam and the mtilll {~ .• 
liilrlily >:11m1ber, ~ye,. G:icnd., -)'; Apth,my'5 glOCr bn!glor Jc,ppd IITAAiltd 1,1gb 
WlP'II l'ri1b rP::1:C..,..,n:e Anni fPd Wood 
Wuthc1'icuma~ofthc~9'Wedleb,;,n,iddc~? 
Y111 (X)No () 
Was !he riedm hfld boNp dOOIIJI jh,: Cl"UIII!,? 
___1L._ Yes• Less iben ooc (l) how 

Yc1 • ~ l)urn i,oe (I) hour 
No 

"· 

,. ,. ,. .. 

' 
• 
1 ,. ,. 
"· 
"· 
"· 

"· 

"· 



'· .. 
,. 

• 

,. 

b, tf11=.v.t.ltmmc:douaad~-imposed0tttheln~ Willielltmml b: 
tlffl@ nj,,p Dm "'NP§ <{fu:11 kmtmi#w:(bal tpqJiCd • ,..,. Ml"llf qf 
fckwklkf'l!inn+ Uk '!lfhnluwm!e. !l9DE)llffll\t<,9&)>fl!hp; fRlll'YP"l@m, 

D. RffBFSMA.DONOf THE DEFENDANT 

l. ~1t1Jutt,died 
2. 8-lm,,_ 
3. ~DOI~ 

D.A. 
() 
(/ 
M 

" 

......... 
() 
() 
(X) 

( ) 
() 

~Collll!II! 
() 
() ,,.,. 

2. Wc:rc~of~,-~1111.WJwy?Yos()No{X) 
mm er,,;r r: 11o lril! • defepdnm Pk4 BYiWl 
How~of~1noellla'lljQtllis?(NgaNM'MelMtbulem:slfd) 

F. QlRONQIOQYOFCASE 

I. 0-ofol&:me: JClr'.U/2009 
l. D9ieofamst: IW21JZOO!I 
3, O.~pkd.pllty: 11311.lOII 
.c. Dllloa11CUCe ~ 1/Jl/.ZOll 
S, n.te p;,.t.fliat IIIOdo. niled Oll: "NIA 

,,_..,. 
' • 
"' .. , 

6 DattlNl_j",lql,'J,qut~: lfJ0/1] $04 .,. Datecl~byS.-Oot< _________ _ 

.•. n.t,:~rwifw~·-----------'"9. 1*°tllp,odckyi', ____________ _ 
ltl. Olhar-, _________________ _ 

"To be~ by $1!ptlltleCour1 

'This" RpOfl - ~ to lhecldeodw.'s CO<lllld lllld lo !be: ~ fot1hc State for,ach 
~aseltberdelbl to.-e~IQ liclual .-,.. 
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REPORT OF TRIAL JUDGE 
IN FIRST DEGREE MURDER CASES 

IN TIIE CRIMINAL COURT OF HAMILTON COUNTY 

STA TE OF TENNESSEE 

,. 

PETER BILLINGTON 
(D(:fendant) 

Case No.240690 

Sentence ofDeath 
m 

Life Without Parole 
~ 

Life hnprisonment 

( ) 

(X) 

() 

A. PATA CONCERNING THE TRIM OF THE OfFENSB 

l. a. S~ of Case; Original Trial (X) Rclrial/Resentcncing ( ) 
"" b. Bnefsumrmuy of the facts of the homicide, including the mearu; used to 

" cause death and scene of crime: The dcfcmdant shPI and killed bis mother 
his filthra and bis 21 ·Jr'Mf::914 3iitm: after a diYu«romt om money and -2. How did the defendant plead? Guilty (X) Not Guilty ( ) 
3. Wu guilt detemtined with or without a jury? Witb ( ) Without (X) 
4. Separate Offenses: 

a. Wen!otheroffenseslriedinthesametrial? Yes (X) No ( 
b. .Ifye.,;, list those offenses, disposition, and punisbme,nt: 

3 eounts offinu desw: rrnm:leroaWJ with a sentence oOife without parole 
5. Did you as "thirteenth juror" find the defendant was guilty beyond a 

reasonable doubt? Yes ( ) No ( ) NIA- PLEA 
6. Did the defendant waive jury determination of pl.llll.!hment7 

Yes (X) No ( ) 
7. a. Did the State file a notice of intent to stek the death penalty? 

10. 

Yes (X) No ( ) 
b. Did the State file a notice of intent to seek life imprisonment without 

parole? Yes (X) No ( ) 

c. Were the aggravating eircwn!tances found supported by th¢ 
ev:idence? Yc:s ( ) No ( JNiA-PLEA 
Mitigating Circumstances, T.c.A. § 39-13-204(j): NIA- PLEA 
a. Were the mitigating clrcumslllnces raised by the cn'idence? 

Yes ( ) No ( ) NIA-PLEA 
b. If 50, what mitigating ciroumstunces wm raised by the evidence? 

(I) 
(2) 
OJ ,., 
(5) 
(6) 

'" (8) 
(9) 

N,:, significant prior ®IDinal hiGtOl:v 
£xlreme mGtltal or tllnOtioz:ial di$fwbanee 
Panidp~on or C<lllrellt by victim 
B~iefrha! oonduct justlficd 
Minor accomplice 
Exlreme dw-eu or fiUbsWltlal dominfltion 
Yollth/adwm,c,d •of de1i:ndlmt 
Mental (!Hoase or delcct,or intcxi<,lllon 
Otber(exphrln):. ____ _ 

Yes No 
() () 
() () 
() () 
() () 
{ J () 
() {) 
(} () 
() () 
( ) ( ) 

(c) Relate any significant facts about the mitigating circumstances that 
influence the pun.ishlnent. NIA- PLEA 

(d) If tried with a jury, was the jury instructed regarding all the 
cimunstances indicated UI I O(b) as mitigating circumstances? 
Yes ( ) No ( ) NIA- PLEA 
If no, list which circumstances were not included as mitigating 
cir~ces and c,r:plain why such circlllllStanccs were omitted: 

I J. If the sentence wu death, does the evidence show that the defendant killed, 
attempted to kill, or intended that a killing take place or that lethal force he 
employed? Yes ( ) No ( }NIA-PLEA 

,. 
9. 

'· Did the State withdraw its notice of intent to seek the death penalty 
eithe!'formallyorinformally? Yes (X) No () GUILTYPLEA 

d. Who sentenced defendant? Judge (X) Jury ( ) 
e. 'What sentence was imposed? Death ( ) Life Without Parole (X) 
f. If life impri6onment, was it imposed as a result ofa hung jury? 

Yes ( ) No ( ) NIA-PLEA 
WaB victim impact evidence introduced at trial? Yes ( J No ( )NIA- PLEA 
Aggravating Circumlltances, T.C.A. § 39· 13-204(I): NIA- PLEA 
a. Were sta.tulOl}' auravating circumstances found? Yes ( ) No ( 

NIA-PLEA 
b. Which of the following statutory aggravating circurnstan<:es wm 

instructed and which were found? (P]ea.,;e note the version of the 
statutozy aggravating circumstance instructed in the blanks provided 
when applicable, i.e., the 1989 version or the J995 version.) 
NIA-PLEA Instructed 

'" (2) 
YouthoflheVietim ( ) 
Prlor<:onvitticm, ( ) 

OJ 
(4) 
(0 
(0 
(7) 

Rlok of death lo nthen; ( ) 
Mwdc:r forn:mune:ralinn____ { ) 
HelD.0\1$, atJooious. or cniel___ { J 
To lM>id arrest or prosecution,______ ( ) 
C:ommiltod In <:cmjunctiou with 

M""""""'====--(@) Committed wbi!e in ouatndy __ _ 
(9) Vldiu, was a member of law 

cnfnro=nmt, e~-----­(10) Victim Wl!S a judge, distr:i~t attomey, 

(11) ~c-.=wc&c"""'==...,.-..:c,,1,, "o<c--
(12) Mass D)urd,:r --
(13) Mutilati<m oftbe body ___ _ 

(1.11) Eldm-Jy or particuJariy YUl.nen.ble vietim 

{) 
() 

{) 

" () 
() 
() 

() 

Found 
{) 
{) 
{) 
{) 
() 
() 

{) 
() 

{) 

{) 
() 
() 
{) 

() 
(15) 0th.tr ________________ _ 

Relate any significant aspect~ of the aggravating circumstance(s) that 
influence the punishment. ______________ _ 

12. Was theie any evidence that at the time of the offense the defendant was 
ID'lder the influ~ of narcotic:;, dangerous drugs or alcohol wbicll actually 
contributedtotheo-ffeD&e? Yes ( ) No { ) 
Ifyes, explain:. ________________ _ 

I3. General comments of the trial judge concerning the sentence imposed in 
this case (e.g., whether this sentence lll consistent with those imposed in 
&imilar cases the judge has tried, etc.)· The sentence iP this case was 

anpropriar.l and conruwmt with ot1u!r case,; 
14. Brief impression of the trial judge aa to conduct and/or affect of defendant 

at trial _and sentencing: Tot, d,:;filndant'& conduct end Rt at sentencing 

B. DATA CQNCERNINGTIIEPEFIDffiANT 

I. N~ 2. Birth Date 5/25Q7 
Last, First Middle mo/day/year 

3. S~ 4. Marital status: Never Married (X) 
5. Race~ Married ( ) 
6. Children: Number _JJ___ Divoroed ( ) 

Ages; ___ Spouse Dec'd ( ) 

Other dependents: ---
7. Parents: Father· Living'! Yes ( ) No (X) 

Mother- Living? Yes ( ) No (X) 
8. Education: Highest Grade or Level C'..ompleled· 1211> e:mdr 
9. Intelligence level: Low (IQ below 70) 

Med.(IQ 70 to JOO) 
High(IQabove 100) ---­
Not known 

10. a. Waa the Ulsue of defendant's mentlli retardation under T.C.A. 
§ 39-13-203 raised? Y~ ( ) No (X) 

b. If $0, did the court find that the defendant was mentally retanled as 
defined in T.C.A. §39-l3·203(a)? Ye.~ ( J No ( ) 

l l. a. Was a psychiatric or psychological evaluation perlbrmed? 
Yes (X) No ( ) 



b. If yes, summariu pertinent psyclriatric or psychological infonnatioa 
and/or diagnoses revealed by such evaluation: Np rjgnificant diagnosis 

12. Employment record of defendant at or nem- time of offense, including if 
known, type of job, pay, dates job held and reason for femlinarion: 
Smrlrnt Md part-time iob in fu§t fund 

13. Defendant's Military History, including type of discharge; 

J4. a. Does the defendant have a record of prior convictkmG? 
Yes ( ) No (X) 

b. If yes. list the offenses, the dates of the offenses and the sentences 
imposed; 

Offente Date Sentence ]. ____________________ _ 
'·--------------------­'·---------------------4. _________________ _ 

'·------------------
'·.~c-c~--c-c---c-c--c-cc--=c-c---c---cc~~~---

15. Was the defendmt a resident of the connnunitywhc:rc the homicide 
owuned? Yes (X) No ( ) 

16. Noteworthy physical or mental characteristics or disabilities of defendant: 

17. Other significant data about the defendant: 

14. Co-defendants: 
a. Werethereanyco-defendantslnthetrial? Ye$ ( ) No (X) 
b. If yes, what couvicti<in and aentence were imposed on them? 

c. Nature of co-defendant'! role in ofilnse: 

d Any further comn:wnts concerning co-defendants: 

JS. Other Accomplices: 
a. Were 1here any persons not tried as co-defet>dants who the evidence 

ahowed participate!! in fhe commis6ion of the offenu with the 
defendant? Yes ( ) No (X) 

b. lfyes, state the nature ofthciI participation, whether any criminal 
charges have been filed against such p=ons as a result of thcir 
participation and the disposition of such chilfges, if known: 

c. Did the accomplice{s) testify .at the defendant's trial? Yes ( ) No ( 

D. REPRRSf!NTAJJONOFllffi DRFENDANT 

1. How ltlallY attorneys representea defondant? 4 tori gjpa] 2 withrlrevnwly 
in ptQW;dinR§) 
2. Name of counsel: I &land DaYis And John Cavett 
3. Date counsel secured:... 
4. How WIIS counsel secured: 

a. Retained by defendant ( ) 
b. Appointed by court (X)(both) 
c. Public defeuder ( ) 

5. If counsel was appointed by court, was it boca11Se: 
a. Defendant l!llabl.e to afford counsel (X) 
b. Defendant refused to 5eeure counsel ( ) 
c. Other(explain): ______________ _ 

C. DATA CONCERN1NG VICTTM CO-PEfflNPANTS AND 
ACCOMPJ rrns 

1. Ageofvicti~ 2. s~ 
3. Race of victims Cancasi;w 4. Marital Status: Never Married ( )( ) (X) 
S. Cbildteu: Numb«-1,.2JL Married (XXX) ( ) 

Ages 21/26 21126 Divorced ( X X ) 
Otberdepe:ndents___ SpouseDee'd ( )( X ) 

6. Parents: 50 yr old Falher. Living? Yes ( ) No ( ) Unknown (X) 
Mother-Liviug? Yes () No ( )Unknown(X) 

48 yr old Father. Living? Yes ( ) No ( ) Unknown {X) 
Mother·Living? Yes ( ) No ( )Unknown(X) 

21yrold Father-living? Yes () No (X)Unb>own() 
Mother-Living? Yes ( ) No (X)Unknown() 

7. . Education: Higbest Grade or Level Completed unknpwn unknowo 

8. Employment at time of offense uneuwlwrxi rQC-M'-Ola@mlWIY 
stuOmrtfwwkinr in law offiu 
9. Criminal record 
JO. Describe the relations.hip between the defendant and the: victim (e.g., 

family member, employer, friend. etc.): The vic:thru; wm the defoodam's 
inJrocdiatt: family wblcb iatlndrd bis father motbro: and si&ro: 
11. Was the victim. a re5ident of the COlTltt!IJJUtywhere the homicide occurred? 

Yes (X)(all3) No ( ) 
12. Was the victim.held hostage during the crone? 

Ye5 • Less then one (J) hour 
Yes- More than one(l)hour 

~) No Ifyes, givedetaib:. ________________ _ 

13. a. Describe the physical harm and/or injuries .Inflicted on the victim: 
A!l threr; victi@retzjyed multiple rnoshot wnnn@ 

b. Was the victim tortured, state the nature of the torture;~ 
old yic1im was not t-0rtured and it is unlroowo if the 4H year old Yicrim WM 
fortured The 59 YW Q)Q fitber WM ah9t wd whik the father Was lying qn lb,; 
Onw bl'l"4inr bJlt still <mnuious the defe.nd@t went Ji.PStaio; relMderl his gun 
mu! camebaek Qpwnstaira and MAI his father agajn in fhe htad killivr him 

6. How many years has counsel practiced law? 
a. OtoS () 
b. 51oIO () 
c. Over 10 (X)(both) 

7. What is the nature of counsel's practice? 
a. Mostly civil ( } 
b. General ( ) 
C. Mostly criminal (){){both) 

8. Did colutSel serve throughout the trial? Yes ( ) No (X) 
9. If not, explam in detail: Crnmsel uplaccd original aNJlmm aflm: tbny 

were allilWCd to withdraw 
10. Other significant data about defense repreSceiltation: ______ _ 

E. QENfRAr CONSIDERATIONS 

1. 'What percen~ of the population ofthe county from which the jucy was 
selected is the same race as the defendant? NIA- PLEA 

a. Under 10% { ) 
b. 10%·2S% () 
c. 25%·50% { ) 
d. 50%- 15% ( ) 
e. 75%-90% ( ) 
f. Over90% { ) 

2. Were members of defendant's race represented on the jury? Ye5 ( ) No ( 
How many of defendant's race were jurors? ____ NIA- PLEA 

3. a. Wasach11Ilgeofvenuercque6ted? Yes ( ) No (X) 
b. Jfye~, wa&itgnmted? Yes ( ) No ( ) 
Reai;ons for change, if granted: ____________ _ 
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REPORT OF TRIAL JUD F 
IN FIRST DEGREE MURDER CASES 

JUL -.f2003 
IN THE CRlMlNALCOURTOF HAMILTON CO 

STATE OF TENNESSEE 
Case No. 215403-405 

,. 
Sentence ofDealh () 

" FRANK CASTEEL LUe Without Parole ( ) 
(Defendant) " Llfc lmprironmcnt (X) 

A PATA roNCER..N[NQ THE TRI AI OF TilE OFFENSE 

L a. Status of Case: Original Trial ( ) Retrial/Rcscntencing (X) 
b. Brief summary of the fa~ of the homicide, including the means used to 

cause death and scene of crime: The three Yictim-s WJ'.'DI frnrr·whc:e]jng 
together 1md wwer: remmed An thme were shot and left d@d in the wood§ and 
tbe\J: frwnfiltclrnwm dumped in a gpnratelocation. 
2. How did tbe defendant plead? Guilty ( ) No1 Guilty (X) 
3. Wasguiltdetenninedwithonvithoutajury? With (X) Without ( ) 
4. Separate Offenses: 

a. Were other offenses tried in !he same trial? Yes (X) No ( ) 
b. If yes, list those offenses, disposillon, and punishment: 
The defendant was frnmd guilty ofthrte firnt deerce rrwrdrn Md weived 

ttru:e life sentimm All ofthese srntences were mdm:#1 to nm ctmcum:ntlY 
5. Did you as "thirteenth juror" find the defendant was guilty beyond a 

reasonable doubt? Yes (X) No ( ) 
6. Did the defendant waive jury determination ofpuni~t? 

Yes ( ) No ( )NIA 
7. a. Did the State file a notice of intent to seek the death penalty? 

Yes(}No(X) · 
b. Did the State file a notice ofintenl to seek life imprisonmen1 without 

parole? Yes ( ) No (X) 

IO. Mitigating Circumstances, T.C.A. § 39·13•204{j): 

IL 

12. 

a. Were the mitigating circumstances raised by lhe evidence? 
Yes ( ) No ( ) NIA 

b. Iho, what mitigating circumstances were raised by the cvidence?N/A 
Yes No 

{I) NoliguifieantpriOT,;riminaJhillllly ( ) ( ) 
(2) E:xb:cmementalorc:motionaldismrbancc ( ) { ) 
{3) PBrlicipalionorconuntbyvictim ( } ( ) 
(4) Belidlhalcund,n,ijuJtified ( ) ( ) 
(5) Minor aci:ompJice C } ( ) 
(6) lllnremeihtressorruhstantialdominmiOJ1 ( ) ( ) 
fJ) YOllthllllh'BIICedageofdefuidant ( J ( ) 
(II) Menll!ldiieati~orddi:tlorintoxicat!on ( ) ( J 
(9) Othcr(explain}; ( ) ( ) 

(c) Relate any significant facts about the mitigating circumstances that 
influence the punUlhment. NIA 

(d) If tried with a jury, was the jury instructed regarding alJ the 
cit<:urnstanoes indicated in JO(b) as mitigating cirCUl!lS!anees? 
Yes ( ) No ( ) NIA 
Ifno, list which circumstances were not included as mitigating 
circumstances and e,cp!ain why such circumstances were omitted: 

If the sentence was death, does the evidence show that the defendant killed, 
attempted to kill, or intended that a killing take place w that lethal force be 
employed? Yes ( ) No { ) NIA 
Was there any evidence that et the time of the offene the defendant was 
under the influence of narcotics, dangerous drugs or aleohol which actually 
contributed to the offense? Yes ( ) No (X} 

Ifyes, explain,,.-----------------

,. 
9. 

(15) 

,. 
d. 

f. 

Did the State withdraw its notice oiintent to seek the death penalty 
eitherformallyorinfonnally? Yes () No ( )NIA 
Who sentenced defcndant? Judge (X) Jury ( ) 
Whal sentence was imposa!? Death () Life Without Parole ( ) 
Life(X) ,. 
If life Imprisonment, was it imposed as a resull ofa hung jury? 
Yes ( ) No (X) 

Was victim impaet evidence introduced at trial? Yes ( ) No (X) 
Aggravating Circumstances, T.C.A. § 39"13.204(i): 
a. Were statutory aggm,ating eiroumstances found?Yes ( ) No ( 'jN/A 
b. Which of the following statutory aggrawting circumstances were 

instructed and which w= found? (Please note the ver&ion of the 
statutory aggravating circumstance instructed in the blanks provided 
when applicable, i.e., the 19g9 version Of the 1995 version.) 

(>) 

"' OJ ,,, 
(5) 
(6J 
('J 

(8) 
(91 

"~ 
(11) 
(12) 
(13) 
(14) 

YollthoftbeYi 
Prior c:cnvictfons 
Risk of dC!llth to olbm 
Mun:ler fur=uneniiioa ___ _ 

Heinous, atroci~wmiel_ 
To ll"<Jid arrut orpnllCClllion_ 
Commitlo:cl in conjUDcti1>11 with 

~~:°:u'--i-,-.-,-... -.,-,:.:.:.:.-:: 
Victim was a member of law 

cnforCl:!nlll1t,etc, ..• --~~­
VU:tim was ajudj;e, dimic1 alle>mey, 

~.,'c·,mc· cwcu:-:;,,c"c""o=,ffici=·,01,s*c·:_:._-::: 

""' m"'"',;;;;;;.;::=:::;;==: MutiJuion oft:bo body 
E!dtdy or particularly vulnonble victim 

Instructed 
() 
( I 
() 

< I 
() 
( I 

() 
() 

() 

() 

< I 
() 

< I 

Found 
( I 
( I 
() 
() 
( I 
() 

() 
( I 

{) 

< I 
() 

< I 
() 

() ( l 
OlllC'I" () () 
Relate any significant aspects of the aggravating circumstam:e(s) lhat 
influence the punishmenl. NIA 

c. Were 1he aggravating circumstances found supported by the 
evidence?Yes O No ( )NIA 

13. General comments of the trial judge concerning the sentence impou,d in 
this case (e.g., whether this sentence is comiatent with those imposed in 
similar cases the judge has tried, etCa) The sqrtmcy;s in Ouise cases m 

copsistenJ with those impgaed in Rimi!ar casc5 l:bat I haw; row 
J 4. Brief impression of the trial judge as to conduct anq/or affect of defendant 

at trial ~d sentencing The defendant was wen behaYe4 thrnus:bolll au 

I. 

3. 
5. 
6. 

7. 

8. 
9. 

IO. 

>I. 

I2. 

I3. 

B. DATA CONCERNING THR DEFENDANT 

Name Casteel Frank 2. Birth Datt 03/021l948 
Last, First Middle moldaylyear 

Sc:x..JDik.. 4. Marital status: Never Married ( ) 
Race~ Married (X) 
Children: Number .....J.._ Divoreed ( ) 

Ages:~ Spouse Dec'd ( ) 
Other dependents: __ _ 
Parents: Fatber.Liv(ng? Yes ( ) No (X) 

Mother-Living? Yes (X) No ( ) 
Education: Highest Grade or Level Completed a· c.,.u., ... ._ ___ _ 
Intelligence level: Low (IQ below 70) 

Med.(1Q 70 to 100) 
High(JQabove 100) --~~­
Not known 

a, Was the issue of defendant's mental retardation under T.C.A. 
§ 39.13.203 raised? Yes ( ) No (X) 

b. Ifso, did the court find that the defendant was mentally retarded as 
defined in T.C.A. §39-13-203(a}? Yes ( ) No { )NIA 

a. Was a psychlatric or psychological evallllltion performed? 
Ye£ ( ) No (X) 

b. If yes, summarize pertinent psychiatric or psychological infonnation 
and/or diagnoses revealed by such evaluation: NIA 

Employment record of defendant at or near func of offense, including if 
known, type of job, pay, diltes job held and reason for termination: 
R K Haskew Enrioeer $40 000 per YMr 

D~fendant's Mililllty History, including type of discliarge; NIA 



14. a. Does the defendant have a record of prior convictions? 
Yes ( ) No (X) 

b. If yes, list the offenses, the~ of the offenses and the sentences 
imposed: NI A 

15. Wa:s the defendant a resident oftbe community~ the homicide 
~urred? Yes (X) No ( ) 

16. Noteworthy physical or mental characteristics or disabilities of defendant: 

17. Other significant data about the defend.int: 

C. DATA 00NC6RNTh1G YXCJ'IM CQDFFENDA)'{TS AND 
AGCOMPI ICES 

Vfttim l· Earl Smock 
I. AgeofvierimJJ_ 2. Stx.m,ik. 
3. Raceofvictlm~ 4. Marita1Status:·NevcrMarried (X) 
5. Children: Number_ Married ( ) 

Ages ___ Divorced ( ) 
Other dependents__ Spouse Dec'd (.X) 

6. Parents: Father-Living? Yes (X) No () 
Mother· Living? Yes (X) No { ) 

7. Education: Highest Grade or Level Completed 12'" txndr 
8. Employmwl at time of offense Air Frnre Sta.f!'Ser<sm 
9. Criminal record ..J:lm>'--,----,-,-c--
J 0. Describe the relationship between the defendant and the vic\tm (e.g., 

family member, empfoyer, friend, etc.): did nm know each n!htr 
11. WH the victim a resident of the commurrity where the homicide occurred? 

Ye.1(X)No() 

12. Was the victim he!d homage during rllc crime? 
Yes· Less1hen. one (I) hour 
Yes. Mon than one (l) hour 

..lL_ No 

,. ,. 
JO. 

JI. 

12. 

13. 

Employment at time of offense ~Aa•afw==•~---­
Criminal rcwrd-"mI<----~ 
Deserlbe the relationship between the defendant and the vicrtim (e.g., 
family mcmber,cmployer, .friend, etc.)· yjcfun dld not know the defendant 
Was the victim a resident oftht community where the homicide~ 
Yes(X)No(). •· 
Was the victim held hostage dmltlg the crime? 

Yes. Less then one (I) bour 
Yes "Morcthnn one (l)hour 

..lL_ No 
Ifyes, give details: 
a. lli,scribe the physical harm and/or injuries inflicted on the victim: 
TheYirfen w:,5 tboJ an4 tbe Mdy WP5 kft in tbt wnOWi 

b. Was the victim tortured, state the nature of the tomm:: -""'---

14. Co"dereJldanU:: 
a. Were there any co-dtft11dants in the trial? Yes ( ) No ()C) 
b. If yes, what convic!ion and sentence were imposed Oll lhem? 

c. Nature of co-defendant's role in offense: 

d. Any further comments cm!Cerning co-defendants: 

15. Other Accomplices: 
a. Were there any persons not tried as co"deftndants who the evidence 

showed participated in the commission oftbe offense with the 
defendant? Yes ( ) No (X) 

b. Jfyes, state tbc nature ofth~ir participation, whether any ~nal 
charges have beai filed against such persons es a result ofthe1r 
participation and the disposition ofsueh clwgt;s, ifkno'WI!.: NIA 

e. Did the acwmplice(s) testify at the defendant's trial ? Yes ( ) No ( )NIA 

9. Cri~l record ..lilw>'--,-· --.-,c-;--, 
JO, Deecribe the relationship between the defendant and the victim (e.g., 

family member, emplcytt, friend, etc.): QWD"d w-OPtT1Y in fur; S!UJ1f. ma 
hut did not Know ruacb ether 

J 1. Was the victim a resident of !be comrmmity where the homicide oi::curred? 
Yes(X)No() .. 

12. Was the victim held hostage dunng the cnmc? 
Yes. Less then one (l) hour 
Yes. More than one (I) hOur :::x:= No 

Ifyes, give d~ils: . . . . . . . . 
13. 11, Dc:scribe the pb)'llic:.al harm and/or mJunes mflictcd on the Vlcllm. 

The victim was shot aml th~ body WM Jr::0 in the wOOM 
b. W.as the victim tortuml, state the nature of the torture:.ls.o.-

Victl.m;.. Kenneth Griffith 
I. Age ofvictirn.ll........ 2. Sex.ml,)£ 
J. Race of victim~ 4. Marital Status: Never Married ( ) 

"J N b .JL_ Married (X) 
5. Chi drt:n: um er Divorced ( ) 

Ag<, ---
Other dependen!6 ___ Spouse Dec'd { ) 

6. Parents: Father· Living? Yes ( ) No (X) 
Mother-Living? Yes {X) No ( ) 

7. Education: Highest Grade or Level Completed ) 21h erade 

I. 

2. 
3. 
4. 

,. 

D. RtrBESRNJ:ATION OF THE PEFENDANT 

How m;llly .attotm:}'6 represented defendant? ...L... 
(If more than one counsel served, .11.11swer the folJ.owiug questions as lo each 

counsel and attach a c.opy for each to this report} 

Name ofeounsct•.Js>.IJIIJC:.,"11------------­
Datc counsel secured: :Noo,.-orn•h«"'-,20,.,2,oo•J'-----------­
How was cOllnScl secund: 
a. Retained by defendant ( ) 
b, Appointed by court (X) 
c. Public defender ( ) 
If counsel was apPo.inted by coun, was it because: 
a, Defendam unable to afford eoumel (X) 
b. Defcndanl refused to 5ccure counsel ( ) 
c. Other(explain):. _______________ _ 

6. How many years has counsel practiced law? 
a Oto5 () 
b . .StolO () 
c. Over l O (X) 

7. What is lbe nature of C-0\lJ\W's practice1 
a. Mostlycivil( ) 
b. Genaal {X) 
c. MOS1iyerimioal ( ) 

8. Did counsel serve throughout the lria!? Yes {X) No ( ) 

9. Jfnot, cxplaln in detail:.~-.~---cc-ccc~"""""""'""'::::;,-
10. Other significaJ)l d~fa about def~ representation: I felt thaJ Mr Gflyett 
was wen mnarr:4 rn IP' this cMt wd fch 1h11 AA did, socdmbin eyro, phase of 



R QENEIW, CONITTDERATJONS 

J • Wl:tat percentage of lhe population of the county from which the jmy was 
selected ls the same race as the defendant? 

11. Under JO% ( ) 
b. 10%-25% ( ) 
c. 25%-50% ( ) 
d. 50%- 75% (X) 
c. 75% - 90"A, ( ) 
f. Over 90"/o ( ) 

2. Were members of defendant'! race represented on tbejwy? Yes (X) No ( 
How many of defendant's race werejurors?JJL 

3. a. Was a change of venue requested? Yes (X) No ( ) 
b. If yes. Wat it granted? Yes (X) No { ) 
kasons for change, if granted: CHANGBOF VENTRE ONI Y· DIIB TO 

PJIBLICITY 

F. CHRQNQTPGY Of CASE 
Elapsed Days 

J. Date of offense 
2. Date of&Tes 4 
3. Date trial began 4{2;9/03 fBEc'IBlhl) 
4, Date sentence impru 
5. Date post-trial motions ruled on 
6. Date trial judge's report oompleted 
.. ,. DatcdreeeivedbySupremt;Court, ____________ _ 

.. 8. Date sentence review completed~------------
,.9. Total clapscd days _________________ _ 
10. Other, _________________ _ 

,.To be completed by Supreme Court 

lbis report was submitted to the def1mdant's counsel and to lhe attorney for the 
State for such comments as either desired to make concerning its ~tual accuracy. 

I. CQlrlI!IC!l1S are attached 
2. Had110 comments 
3. Has not responded 

DA 
( ) 
() 
( ) 

" 

Defimse Counsel 
( ) 
( ) 
( ) 
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FIL ED 
SEI' 18 tDU 

llPORT OF mE TRIALJU1'1GIE:.:.!'!-".~'-l 
lNFIRSTDEGREE MURDER CASES' 

JN Tint ClUMJNAL COURT FOR DAVIDSON COUN'IY (DIVJS.ION H) 

STATEOFTENNESSBE CaseNo. ZOIJ.A-166 ,_,,_ ( ) 
,. 0, 

Life Wilhout Parole (X) 
2 ro"" 
-~m 

"' LORENZO JENKINS Life lmprisOfllllenl { ) 

"""""") 
A. DATA OOffllilWINQ nre mw Pf m OflWSE 

I. a. SlBtUtofibeCue: Origina]Tritl ( X ) ~ ( 
b. lk'iersumml;l')' oftheflwll llflmhomldde,locludlftithe- used tu 

~ffltha!ICl toe111: of crime: 
P•b'ldt S1111h,i11, !Ci\ •111 lffl'I Dsborali B~a. 48} a•d tbdr lb.ogllter 
Windy S.llmi•, 26, wen 1t11bbed to dntli II,- the dllfuidut 1t dl1 8Ulllv1111 
&imlly •- hi Wut M.sh'IDL The ""'1 lellWI oridi:tiU w.rc fond INkle tht 
lioma; Mr. s.111, .. '1 loodf wa roi111d hi • •bed hi tke pl'lt 

bch '1etlDI nftenil nudtipk rt1b W011Dd1 to the llnd aad fleck aftll; lbe 
Statt'1 naftlHDI ofrutl at tbe pin ... rlil&: hflealell Hffl ~ bd at 
IHat 1S dab _..alb. ,.,.,.m 1"U.1 indteaftd th lflJIUlib"'" ~ 
1111th COllllllJ rro• die,- W.P9JII • P61ke~ c,fftttllvlDt.-W • 
kltffln bife ellffnll 'll'illt Wood aad • btokD blade; part of Ille blade 1v.1 
Aiu,ad 11iar htrkk S.Bl¥1n'1 ltody. Tkchti,1d1D1'1 blood was ro1111d 
lhl'Ollgliollt the fflllle Jfflle, 

A.flu •1r MTat, tlledehdutwu ~d iD p!IIRISictllotdnp udj~ 
fro111 lbt Sllfflnn ra.khae.. 

2. How4idthedtfendtnlpJt:d? Gllil!J ( X ) NotOuiUy ( ) 
3. WueuUtdOlemlfllodwilhorwilhoutaj\ll)"l With { ) Wilhout (X } 

'>._,..,.,.,i.,...,l>oal>nllnodlar-~~...S.rT.C.A.1]9•134'll~Clfdi< 
--Thiiioollob.,..._ ....... , ..... 6pifl:1Jln.drp,c--. 

·l· 

13. Oenerll coml'Mlllll ofthetria!Jlld8e ~lll:chc,m\ml.ee~ in 1hl1 cm 
(e.g .. wbelher ihls 1ontaice 11 Wl:lsistellt with lhose llllpotcd iri iimlkr CHU Ilic 
jlldp bQ lricd, CICJ', }be Cqprt !ISP!§ the ddppdant'f pjy gfguUty of 

lbrnc @!IQP gf fblr>nY ll1UnW and KPeve, the !W!iKB/U iustlflcd yndq the 
PI!f"DlhJPP!lfpfftle Cl& 

14. Brief~ oflht trial.Judse ts to CW!d~t and/ouffcl:t of deflmdaQI at trial 
111d scntencinl:: 

Tue !kftlndalJI wduewi himg[flPM!Pdatetv durlnlZ the PIM and KWKinc in -

. ,. 

4. 
~~~;!\,na,ses tried lo thuaaie lrial1 Yes ( X ) No ( } 
b. lfyes, list lhOIC offtn)es, 1!1,pmilioa, 111d punllhlnord: 
Der .. d••t,,., uarpd. wM ,h ODlllllf .Cfint dqffl' 111wrder-: time -llb of 
pl'nitAlblff murdu ud lliree te1nb lelo11y 111\U'df:r {1111Nlet" In 
perpetnUo• or robl>et)'}. PN!medU.ttd 1111111rder coa11U dlitltiqed u ,-rt or 
plu. 

l>cfead•at pled pncy II dllra-d tel the &loll)' 111Udno eoPII m:tled 1o tu 
lecale ¥1cllDII ud was -lclactd 1111ft ,oltJioat pa Nib: oa Ucll waat. As to 
fduy 1nnler co.at nprdhig Mr. hDlll'u, del'ftdaat pied calf¥ to -d 
d"'l'ff mfflerud ffl:dffl 1 ~-~(apu4natn~o,aldde tlle 
r111p). Alf-luil!ft -ITtlll to eadt flfler but C011Me11tfl'e Ill ptdtiontr'I 
nah1tr:e ror priGt eo1111'1d&llt. 

10. MitlJllm& Cir;IJnlllDncC:$, T.C.A. f 39-1~204{]) 
&dlon vmlt«ed: IIIO lrlal due lo plea 

l l. Tflhc IC!ltnte wu death. dclcs the, evidcace lhow 141 lhc dcfmdant killed, 
etfffllpled to kll~ orlntendal !hat I killing lake place or that JCl!w foree be: 
c~? Yl:Pl ( ) No ( ) NIA: ti dHU.-tlllct 

12. Was thete any erilknee lhat II the time of the oirens= the dt&ndmt was under the 
in1111e11.:e ofnarc,,,ties, 11,ngen;,us drug., or llloahal which actually Cl'llltriblllecl to 
lhc o1rome? Ya ( x ) No ( ) IA,ltlaoagli 

111:1bin,a ro die Court, tbtn 1r&1 1,bsta,daJ *'>ille11" or tb1 dffl111:lu11, uu or 
aleobol 111d pa,Nlbly-lrolled qbt:ta•ns lk•r Uy.J 

,. ,. ,. 
,. 

Sex; llhle 
&ce: 11-ek 

-~ 

4. Mllrilf.1 Slalus: 

Chiidml: NLll!lber: ---'-

Panints: 
A(je$: _tfl.13,2 __ 
Father-liling? Yea { x ) No ( 
M«ba-4ivifla'/ YOI (ll ) No ( 

e. Eduallon: Hip!Onideorl.cvel ~: 
9. bklligence ~: Low (IQ below 70} 

Med. (IQ 70 lo 100) 
Hlj;h{1Qlbove 100) 
Not blown 

___ 1, __ 

(' ) 
( ) 
( ) 
( ) 

__ , ___ _ 
10. a. Wu the is.sue of deklldW'1 intel!ldlltl dfsabUlty under 1'.C.A. § 39- IJ•Z03 

niitcd? Y111 ( ) No ( X ) 
b, 1f.so. did Ille coon find 11111 the dcfcndlulc hid an Jntellectu1l disiibllit, a doflned 

In T.CA f 39-13-203(1)? Ye, ( ) No ( ) 
JI.a. W1111aJ)!}'MlaCr.1eorp.l}'t!b~!evalu1d011~? Yei; ( x) No ( ) 

b. ltyes, Slll'IIIUKIU.e pettinenr l'l)'dllatric orJ!E.Ydl~ infblmat!on Mdr'cr 
~~b)>!lll:bn'!lluatiDD: 
llllX!dJ', clc:piusion, olh«wiH widdn.1Ulfffl'1 limits 

Jl. Employmenl.reaml ofder-nt11 ornurllltlcofoffcn,e, inciuding(lfkmnvJ1) 
1ype cf job, pay, clatcsjobbllld end n:uon fotCcrOtlnation: Ullkoown 

J3, Defwdant's mllilllr)' lli1toiy, inchlding type of~: 
US NayY. Phhooorable l)UWrp 

14.a. Doeslhedcfffldantilave.•t«O!dofprlorc~ Ye.1 {X ) No { ) 
b. If ya;, list the ol'leme:s, Jbc dates oflhc oaa-, 1111d the ICllko:!11C$ imposed: 

Offenlc Date ~ 
t Robbffy OM117A'.131Cea¥:ll&'IM Syun 
l. Tacft(10K to 60K) 00: M./10; Coavi llf.20/Jl ,yeus 
3. Agnt>alodlaJ'111ry OIJ:Ul7/l2;Cwivtll/2M2 f)'llln 

·~-1..,....,,;i"'U'-lhal~lrdln:loood,tn,iu-bdlm'•­... 



IS. WIiii the dcfmdant a mi6mf of the eommunhy whee the hottllcidc ooeurred? 
v~ { x J No ( )(Thcotra,,i:OCClllffi!i!l 

Wesc Hashv!Ue, the dcfendalit Mided ill ltendenonvlUe.) 
16. Notcwor'4:iy phylil:lll or IIIMU!l dmNderistlcs or dinbl!lllts of defendant: 

----·-------------
17. Olha-fl~ dlill about the defendant: 

I. ,. 
,. 
·­,. ,. ,. 

-~ 

" 
l J. Was the vletlm a resident ofthe oommunlly whlll'e the bomiddi:: OCCIJn'ed? 

Yu ( X ) No ( J (ktlit{I af lier pare111s' 
bJne ,r•11e l'kltiq. She dlda'f retfdt tlier,e,) 
12, wa the mthn holdhosbl,gedurln;UiccriMc7 

YH-1.t,s iban one(l)MW' 
Ye~lhanone{l)liovr 

(XL No 

l3.L Des<:tibe !he 9':lYllcai Ii.rm arullnr iqrorics Inflicted on 1be vlt:tim: 
~d•11t .W.bed l'kt1111 11111ltlple tfmer ll'llb kltdafll bite ID tle bead Hd neck 

b. W.s lhcl'ictim tottWW? Tfto, SUde lhuiature ofU.C torture: No 

14. C<Hldtndafftt: 
1, Werelhm=1111Ycn·ddemtanl$inthetrlel'I Yes ( ) No ( X) 
b. lf~ what Cl0llvletion(1) and ~1) wen, ilnp(lftd oo !Mm? N/A 
~ Natwcofco-d~t'srolein~ NIA 
cl. AnyJddllu,nalc:omments~«Hkfmdanl(,): NfA 

IS. Other Ai:amipllcm: 
Wm !here cny pmom not tried llS ~ who the evldencesbow~d 
pmicipated ill the ~on of1he offi.me with the delcJldan(l 

Yes { ) No (X ) 
b. 1fyes,Sllkthc.,.1ure oftheirpaniclpatlon, WM!herllll)' ai111!na! diltgmhave 

b6eJi filed aplllSl rudi ~ as a RIWI 1;1ftheir J)lll'liclpation, and !he dispod1ion 
ofsudJ diarjiu, lfknol'n: NIA; defcadut oily penu ellarp! 

e. Did !be •lll:llJJIP}lce(s) testla)" 11 lnl! defendant', llil!7 _, Yes( )No{ ) 

C. DATA CONCfiBNOOtYJM'!,M ffi-OFEfilillANTS ANP :'\fX:YlMPT Wi 
DebolU S11Uvt111 

L Age ofl'lctim: 4 1. Sex: Female 

3. keofvit:liln: W.ite 4. Marit,.!Statua: ~Mmried ( ) 
~ (X) 

s. Childral: Number: 2 {1 ~ Dl~ ( ) 
~: Spouu~ ( X ) 

H111bud kBled la W. ladd1111t 
6. P~: Pubet-living? Yes { ) No ( ) 

Mother-livi!li? Vff ( ) No ( ) 
7, &taca\im: Hlghat o,,.dc « ln'ol COmpletcd: 
8. ~fltlmeofoffmise: 
9. Crimlntl~: 
I 0. DPcribc Ille rel•!lo!Jah4! ~ lhe ~111 llld 1M vledm {e.g. family 

IIH'lllbcr,cmploycr,fiicmd,JIOne,&.): -----------

l l . Wu lhe Yictlm • residail of the ~where tbt OOll!lckho 00Cllrft:d7 
Ye, (X ) No ( )(ldlleihtlierhaueJ 

12. Wu thinictim held ~ during the C:riiDe1 
Yes--te.;ll!lln-(l)hlllll' 
Ye~d*loqe{l)hOllr 

~No 
rr~ ewe details: 

13.a. De:u:ribe lhe phy,lc.! hllrm ad4l1lt l'IJ\lmla; Inflicted oo the ~\ 
Deleitdallr Hl.bhed ,m11n 11111ttlple fhnu Mt• kHdln: um, kl tile head Hd lledt 

b, WU Ille 'l'id/m btUl'ed? Jf so, ffile !he mtUR oflht tmiure; No 

•1-ir..._...,..,..StlJMll"""II04:u,.Mr.!uW.on,~i,lode•~'"-~,,,.,.. • ... 

IN/A:Plcaf 
D. RRPRF@O:ADQNOFJJIBPEfENPANT 

I. Howmany.uommya~tbe~d&Qt? 2 
(lflJIOJe tlum one cOIIDld ~ answer the fullowintq•ons as loeadi 
comm1 .nd •ltffll a Rip)' fortedl lo lhb report) 

2, Nrimc ofeoon,e!: Mike Ei!P, Jim Slnt .. 11111 

3, Datet:ll!Wd Sfflftll: ---------------

~. Howwu~ll!OOffll: 
L Retained by 6emmll'lt ( ) 
b. AJ!Jlllinlod by Coun { X ) (Mr, S,1q111u1) 
e. P11bfl(;Deftnclff ( X ) (Mr,E1gle) 

S. H ctlllll$d \valJ .J!pOWed by COlll'I, 'iYaS It bcctutc: 
L Dcftiidlllt unabJc ID tfrord \lOlllllef ( X ) 
b. Dd~tteAised.10,eron, ~ ( } 
e. O!Mr(~) ( ) 

6. How many YeatJ has COUll.'lc! pradiecd Jaw: 
L 0105 ( } 
b. 51ol0 { ) 
c. Ov¢r 10 ( X ) (Bo111) 

1. What II the 1111rureo!t.®ll$tl'sJlhli:tic~? 
a. Mostly .:Ml ( l 
b. Ol:rlfflll { ) 
e. Mosllycrimina1 ( X } \&ti!) 

8. Didoounsd..-n,~lheirw? Yes ( X )(1111fllplq) No { ) 
9. lfnot,cxplalnhldell.!!: N/A 
10. OlhtT 1lri,nikant d&about4efenec~on: 

Mr. hgle Died• mot.Ion to baw •, P11blk Defader'1 Oflh:11 remOW:d rrom 
lbe eue dae f1I tQ ~• 1~•d. ne Court dmml f!il, •otloa. tiuf did 
appoint Mr. SJ111111niu {prlnte&ttlln!.ey}-1eL 

Counnl WOJ'bd ,vdl 1l'ifti eadl otluer, tbe Co11rt, 111d tbe defc:nd111t la bri1g 
tblr - hi a reallltlon. 

•. 



E. Q):NER,Y Cl)NfilDERADONS 

I. 'Mi.i perlltnllge oftlie ~ of.the oOUllly fitoa1 Wlllch !he.Jury ~ sclcclcd 
is llluaine nioc-1• the de&!!du.r? NIA: No trial due to plu 

2. W~mem1Je11oflhc,dcfaldlat'1~~ed011tlleJury? NIA 
3. e. Wts11~ofwm11:~ Yea ( ) No ( X ) 

i>.Uya,~Jlpnlccl? Ya() No( }NIA 
~l'wchaov,if~, NIA 

F. CHBQNQ! OOY PE CM8 

I. Date afoin:nle l0/2UUJ2 
2. 0.1c of anut 1vmo12 
3. 0.1cofplea fflllOH 
4. Diitt,m11111Ce1mpose41112,no1• 

ElapwdOe_ys 

" "' "' S, Da1cpo1t-crlth11(l!ioll,ruledoo: NIA ......... , 
6. DateWll)udr.'1~,compleb:d --==~~------­
•1.Dat.~ by Sup= Q)wt 
•s.Da1c fflltel:;c:e tmew fU!lpl~ 
•9, Thla(eilpMd1ys 

JO.Other--~~--~------------
-To be co,npleted hy SPJ)l'tffieCourt 

This repon wu snlmlllled to !he deli:ndan.t's OC>UIIICI and lo Ille 1nomc:y !Cl' tbe Stale' fw 
5Wlb W1lllllellU as ~dcmred to~ooocemingllli ~ ~-

I. ~lll!l'.ru.CMcl 
2. H111111oeo~ 
3. Ra, 1111{ ia;panded 

... ,-r 
( ) 
( ) 

Da~Cwnscr 
(.-j' 
( ) 
( ) 

J Mll!lly "'1:lfy !bit I ha~ ~ Ibis n:port to lbe belt of 111.)' 1bllily 1111d that lhe 
infonnlltiot1 hcteln h ~,re and compl~te. 



Attachment 24 



REPORT OF TRIAL JUDGE 
IN FIRST DEGREE MURDER CASE 1 

FILED 

MAY17 20ffl 

Cll>rk ct Jhe Cou/15 
tN THE CRIMINAL COURT OF BRADLEY CO•' k,.,;;;cc.=~~~ 

STATE OF TENNESSEE 
Case No. 08-4~6 

,. 
Sentence of Dea1h ( ) 

" MAURICE JOHNSON 
(Deforn:lant) 

Life Without Parole 
o, 

(X) 

( ) Lile Imprisonrront 

A. IM.TA CONCERNING 1liE TRIAL QF THE OFFENSE 

!. a, Sta1us of Case: Original Trial ( X ) Retrial/Resentencing ( ) 
b. Brief summary of the facts of the homicide, including the means used to 

cause death and scene of crime: 

The defenhnt fZlld co-4/tfmdants robbaithe l'icthti, O.J. Blair; tied llP 
victilll 's Bkdr, Higgms and Rogm. Md ftnallyshw eoch o/tlu: victims. 

2. How dld the defend.ant plead! Guilty ( } NotGuiliy ( X} 
3. Wuguiltdetenninedwlthorwfthou1ajury? Wi1h (X) Without () 
4. Separate Offenses: 

a. Waeotheroffensestriedinthcsamr:trial7 Yes (X) No { 
b. If yes, li6t those offenses, disposition, aidpunishm::nt: 

Esped4/lyAggrtt"1U Robbuy-defendant/ou'1tlg«Utyan, J, /~ 
untenced to S ~ 

wl'n 
1 A separllte n,pan mu,1 he s~bmJm,d for "8.cl, defendlllll convicted urule.r T.C.A. § .39-13· 

202 im,speetiv.: oFlheKnlfflcc receiw.J, Thil focludesdefendlll'lli who have plelllkd guilly 10 
lirat--4<:grce ffllnder. 

JO. 

(HJ EldedyotparticularlyVlllncrable victim 
(15) Dd'mc!.ml Created Rist orDeall, io tw-0 

Or mPtt perrom oll,er ~ the vicfun 

"'"" 

<) 

(X) 

() 

(XJ 

Relate any signifieal11 aspects of the llggrav.11ting circumstam:e(s) that 

iTifluence thepuni&hment._ ---------------

c. Were the aggravating circumstances found supporta.l by t)}e 

evidence? Yc:s ( X ) No { ) 
Mitigating CircumstaiJces, T.C.A § 39-13-2046): 
a. Were the mitigating cireu~!~ raised by the evidence? 

Yes (X) No () 
b. r fso, what mitigating circumslances were raised by the evidence? 

"' (2) 

"' "' (5) 
(6) 
Pl 
(8) 
(9) 

Yes No 
NosigniOcao!priortrimuiallustory ( J { J 
Extreinc mental or emotional diRtirbllllCe { ) ( J 
ParlicipatiM or COn$Clll by victim 
Beliefllwt coNIIJCljustillcd 
Mioor.l<:tOmplicc 
.ExtmM duress or sub.tan1ial domination 
Youth/advanced age ofdcfMdan1 
Mental dliease or ddccl Ol inlo;ticalion 
OtMr (cxplain):1 _____ _ 

( l I J 
() () 
(X) { ) 
( ) ( } 
() (} 
( X) ( ) 
(X) ( ) 

In addition tv th ratdl aRm!tlgJllnl dratnatan«, the Jaty was 
lnstruded lb.I l~ey may (Olllider reddual llnbt. 

(c) Relate any significant fll(;ts about the mitigating circumstances thal 
influence the JJUnishment. 

11n !hi£ q,.oce, 1hc 1ml cou,t .sfu>uld ~m by CIAIIII°')' dl:,;,ignation any 11a11110,y •Wl>'alinl! 
factor !b&.1 wa,; in1troclcd, bill R not in 1he prior li•t 

'In 11\e SJ>l,C• provided, p/,:a.se lisl •JI OONla!utoiy milig&ting fa,;ton; raised by tho 
evidence 

5. Did you a,; "thirteenth juror" find the defendlllll was guilty beyond a 
rCllllonable doub!? Yes ( X) No ( ) 

0. Did the defendant waive jury <ktcTmination ofpunishmmt? 
Yes ( ) No ( X) 

7. a. Did the State file a notice of intent to S<Ek the death penalty? 
Yes (X) No ( ) 

b. Did lhc State flit: a notice of intent to seek life impris~t 
withou1 parole? Yes ( X) No ( ) 

c. Did the State wj1bdraw its notire ofinteiit to seek the dcalh_ptJlalty 
CJthcr fonnal!yor infonnal]y? Yes ( ) No ( X) 

d. Who scnlcnccd defendant? Judge ( ) Jury { X) 
e. What sen1eme was imposed? Death ( ) Life Without Parole ( X) 

Life ( ) 
£ Jflife imprisonment, was it illJ)Olltd as a rewlt ofa hungjmy'! 

Yes ( ) No (X) 
8, Wasvicti.rnimpactevldcnccintroduc:edaltrial? Yes(X) No() 
9. Aggravating Circumsrances, T.C.A. § 39-\3-204(i): 

a. Were st11llltol)'&ggr11vating circumstances found? Yes ( X) No ( } 
b. Wllich oflht: following sutulOJ}'&ggravating circumstances wett 

instructed and which were found? (Please note the version oflhe 
statutory aggmvp11f1E circumstance insll'llctcd in lhe blanks provided 
when applicable, i.e., the 1989 VCl'5ion or !he 1995 version.) 

Instructed F<>~d 

'" Y(!Uthofthcviccim ( } <) 
(2) Prior convfotiOI)& () () 
(3) Risk of death lo Dlhers () () 
(<) Mlllller tonanlll'lc,-ation (} <} 
(5) HeinolJl;, atrociOll$, or mrcl ex, ( XJ 
(6) To avoid ,rnsi or Jll'OSCQUtion () <) 
m Oomminfld m conjllllction with 

ano~fdony <) <) ,., Commillc,d wbik i,, CU$10dy () ( } ~, Victim wasa member of law 
enron:ell'mlt, etc. (} <) 

(10) V~im was ajlldge, di5trici ;,ttomey, 
de. () <) 

(!l) Victim 1'"S.S dectt!d official, etc. () ( } 
(12) M8UIDUrder () () 
(13) Mutilalion ofthe body (} () 

--------~- -

(d) Iflried with ajuzy, was lhejvry instructed regarding al] the 
circumstances indioited ln I O(b) as miligati:ng ci rc:urmtani:e&? 

Yes ( ) No (X) 
lfoo, list which eircurns1ances were not included as mitigating 

circumstances and Q:plaln why such circumstances were omit!«I: 

Only th#e clrcu,-st/Ulca S"Pf)orted l,y tll.e prtn,f wo-e duirgetl. 

11. Jf the sentence was death, does the evidence show that the defendant killoi, 
attffilpted to kill, or intended thai a killin8 take place or tliat lethal force be 
employed? Yes (X ) No { ) 

12. Was there any e1tidence that at the time of the offense the defendant Willi 

under the il1flucnoe ofnan;oti05, dangerous drugs or alcohol whid! actually 
c011lributedtotheoffense? Ye5 (X} No () 
If yes. u:plain: 

Tl,Ui! was proo/thaJ the deje111lant !,.ad ONn drinking and using 
marijuana just plUlr to t!,.em,mlers. Oneo/tlte witnmes ittdit:t1ttJI thflt 
the defendant told httr be htld never been thlll drunk before, 

13. General commcnu of the trial judge concemin8 the sentence imposed in 
this .:ase (e.g., whether this sm1ence is coru;istmt with 1hosei111p01JOO in 
similar cases the judge has tried. etc.): 

Tht1 sentence i111posed is amsinent Mth Sl!/rJf!nces imposed in 
similar @SI!$ trll'Jl t,,;fol'f/ this «JUrt. 

I 4. Brief impression of the trial judge as to conduct and/or affect of defendant 
at trial lllld sentencing: 

Defendant's beho.J'ior mis apprbpritue. 



B. DAT\ CONC£RN1NGTH£DEFENDANJ' 

Name Johnson Mawice A. 
Last, Fits! Middle 

Sell MALE 

Marital sfafijS; Never Married 
Married 

°'""""' Spouse Dee'd 

Race: BLACK 

(X) 
() 
( ) 
( ) 

Ch11dmi; Number· Age.s • 
01hcr dependenrs: 0 

2. Birth Dare: 

J.9,U 

Parents: F1uher-Living? Yes (X) No () 
Mother• Ll\llng? Yes ( ) No ( X) 

moJday/year 

Educati(lll: Highest Gnlde or Level Completed: Some itollqi-e 

9. Intelligence level: Low (IQ below 70) 
X Med.(IQ 70 to I 00) 

High (IQ above JOO) 
Not known 

JO a. Was tlu: issue ofddendant's mental retardation undcrT.C.A. 
§ 39-13·203 r.tised? Yes { ) No ( X) 

b. If so, did the coul1 fmd thst 1he defendant was mentally retarded a5 
defined in r.C.A. §J9-J3-203(a)? Yes ( ) No ( } 

11. a Was a psychiatric or p.sychological evaluation pcrlblTlled? 
Yes. ( ) No ( X) 

•nefemc """'1Sel lllay<lmit any illfonnaliO!l 1h01 may, if dis:Josed, impair !he mi~ <lf 
lhrrlie,~. 

C. PATA CONCERNING VICTIM CO·DEFENDAb'TS AND ACCOMPLICES 

**Then wert three vh:dma in this case 

VJC1IM BLAIR: 

J. 
3 ,. 

6. 

,. 
8 ,. 
IO. 

Age of victim: 2. Sex: MALE 
Raceofvictim: BLACK 
Children: Number- O 

4. Marital S111tus; Never Married ( X) 

Ages· 
Other dependents· 

Parents: Father-Living? Yes (X) No ( 
Mother - Living? Yt1; ( X) No ( 

Mmricd ( ) 
Divon:ed ( ) 
Spouse Dec'd ( ) 

Edueation: Hi&hclal Grade or Level Completed - High SWool Graduate 
Empl0)711ttit al time of offense: Unknown 
Criminal record; Yeii 
De5cribc the relationship between the defendant and the victim (e.g., 
family member, employer, friend, etc.): 

Defmda11t and 'l'i.c1i1't were t1Cffllaintancn. '/hey W<rt" involved in an 
aherc'11ion }IUt prior to fllem,m/err;. 

J L Was the victim a resident of the community where tbe homicide occurred7 
Yes (X) No ( ) 

12. Was the vic1imheld hoMage during the crime? 
X Yes-Lessthmone(l)holll" 

lfy«, givedelaiJs: 

Yes - More than one(!) hour 
No 

Victim was bound 1111d held in home prior to beini: 1h01. 

JJ. a. Describe the physical hann and/or injuric:s inflicied on the victim: 
Victim W4S slrot III dose rangt. 

b. Was the victim tortur«I, state the nature of 1he wnui-e: 
T/ial,n -:s bo1,11d. 

b. Jf yes, surmllilrizc pert:inmt psychiatric or psychological information 
and/or diagnoses revealed by such ~aluarion: 

12. Employment record of defendant al or near time ofoffi:nse, including if 
known, type of job, pay, dates job held llld reason for tmninalion: 

Defendant has some llmkd wor/i Uf)ffimce In ntall andfofHI stnice. At 
the time of the offl!llse hi:s pri,nazy JIOcation Wlls tu II drug 4taler. 

13. Defendant's Military History, including type of disdlarge; 
NONE 

14- a. Docs the defendant havea ~cord of prior convictions-? 
Yes (X) No ( ) 

b. Jfyes, list 1heoffe11scs, the dates of the offenses and tlie sentences 
imposed: 

Various federal drug offenses; defmdant currently .senln11 a 
rwe.ty~Jtve year ttntence in federal prison for a 2007 federal pi»sesslon 
of cotaine offense. 

JS. Was the defendan! a resident of the community where the homicide 
oceurred7 Yes ( ) No ( X} 

16. Noteworthy physical or mental cbaracteristk:s or disabjjjtii::; of defendant: 

17. Olher significant data about the defendant 

6 

. H HM HlGGJNS: 

Age ofvictim: 2. Se,i:: FEMALE 
Roccofviaim: CAUCASION 4. Marital S1atus: Never Married (X) 
Children; Number-

Ages­
Ot~ dependent$-

Man-ied ( ) 
Divorced ( ) 
SpouseDcc'd ( ) 

Parcnll!; Fatber-Living'! Yes (X) No ( ) 
Mother-Living? Yes (X) No () 

Edu~ati(lll; Highm Grade or Level Completed - High School Gnduate 
Employment at time of offense: Unknown 
Criminal record: No 
Describe the relationship between the defendant and the victim (e.g,, 
family member, employer, friend, etc.); 

Defendantt111d,ktinr wttt QCf/lUlinUUt«s. The victim does nor IIJJpe«r to 
I,. "'I' butt the targtt of the ldJ11di; b11t, shliuwl m, apanment with O..J. Blair, the 
1-,11111 of the rolmeryam/ was liktlyli/Ued to eliminate her 11s II Hitnl!.fs to the 
('1'/f/1<\ 

J ! Wli.S the 11icrim a resident oftheconummily where the homicide ~m:d? 
Yes (X) No ( ) 

!2 Was 1he vichm held host11ge during the crime? 
X Ycs-Leuthen<me(J)hour 

ffycs,g:ive details: 

Yes • More than one (I) hour 
N<> 

Victim was bound .nd held in home prior to being shot. 

13 11. Describe the physical \Wm and/oriqjuries inflicted on the victim: 
Victim Wll.f :shot at do.se tvlllgt. 

h. Was the victim tortured, state the nature oft~ torture; 
Victim was hou11d ond Ukdy"'1Jn~ flt hml 011eofthtother 
victims Odng shoi. 
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~. ""~ '"" ~,.:u1u" rC>11ll<:m u1 1m: wmmurmy w111;Tc Lill: no1ruc1ne occurn:ot 
Yes (X) No ( ) 

12. Was the victim held hos1agc during the crime? 
X Yes·Lessdu:none(l)hour 

Jfyes,give details: 

Yes· More than one (l)hout 
No 

Victim was bound 11nd hdd in home prior to being Jhot. 

13. a. DC$<.:!"1be the: ~ysica! hann and/or injllrles inflicted on the victim: 
/lidlm ""1$ lihOf tn dose rtu,ge. 

b, Was the victim tortured, state the nature of the torture: 
Vldim Wfl '1o11nd and llkd}' witnessed thll" murdu ofat l«ut ont of 
the od,er 11/di,ns. 

Retained by defendant ( ) 
b. AppointOObycollTI (X) Mitchcl!Biyant 
c. Public defender { X) Slevt: Wru-d 

:5. lfcounsel was appuintt:d by court, was ii be:ause: 
a. Defendant unable lo afford counsel ( X) 
b. Defendant refused to ,ecure counsel ( ) 
e. Othcr(CJ1:plain): _______________ _ 

6. How many yeari; has counsel practiced law? 
a. 0 to 5 ( ) 
b. 5 to JO ( ) 
c. Over 10 ( X) 00111 
What is the nature of counsel's practice? 
a. Mostly civil ( ) 
b. General (X) MlTCff£LLBRYANT 
c. Mosllycrimin11l ( X) STEVE WARD 

8. Did counsel se:rve throughout the trial? Yes ( X) No { J 
9. Jfno1, explain in detail:_·---------------

JO. Other significam data about defense ~talion; 

Prior to Bryt,nt's QJ1pt,intmen1, tmoth.u second cl,afr atu>m.f!Y hod 
been llf!Pointf!ll, Howt.Vff,thot cou,m1 had to withdraw due to a amjlict 
ofinterett invoMng his rq,re.sentatlM ofapotemial stme Mmess.. 

" 

14. Co-defendants; 
a. Were ther-c any co-rlefendanls in the trial? Yes ( ) No ( X) 

.. ,. there •re cadefen4tmts,· but, thf!Y hrwe yet to berried. 
b. If yes, what conviction and sentence Wtff. imposed on them'! 

, . Nature of co-defendant's role in ofi'ense: 

d. Any further comments concerning co-ddtndl!llts: 

JS. Other Ac«implices: 
a. Were there any persons not tried as co-defendllnt8 who the evidence 

mowed participated in !he commission of the offense with the 
dekndant? Yes { ) No ( X ) 

b. Jfyes, state the natureoflhcir participation, whethtt any criminnl 
charges have been filed agaimt such persons as a result ofthcir 
participation and thedispooirion of sud!. charges, ifknown: 

c, Did the accomplice(s) tet1tify at the ch:fondanl's trial? Yes ( ) No ( X) 

o- w-deftllihnt called and Invoked her Filth A.mendmut privilege 011Qldc 
the pnffllt~ oftbc jury. 

D. REPRESENTATION OF TIJE DEFENDANT 

J. How many attorney$ rcpre(lented defen&.tlt? TWO 
{If more than one counsel served, answer the following questions as l.o each 

counsel and attach a copy for eaeh to thi~ report.) 
2. Name of counsel: Stnie Wtll'd & M/tcheil lll'J'(lni 
3. Date (»UJlsel sceured; Ward- zn/01; Bryant 12/1/08 
4. How was co~ secured: llppojnto:1 

" 

E. GENERAL CONSIDERATIONS 

I. What percentage ofrhepopubrtion of1hccounty from which the ju:ywas 
selected is the same nice as the ddendmn? 

a. Under 10% ( ) 
b. 10%-25% {X) 
c. 25%·S0% ( ) 
d. 50%-75% () 
e. 75%-90% ( ) 
f. Over90% ( ) 

2. Were members of defendant's race represented on the jury? Yes ( X ) No ( 
How many of defendant's race were jurors'/ One 

3. a. Wasachane-eofvcnuereq~ted? Yes (X) No () 

J. 
2. 
J. 
4 
s. 

' ., .,. .,. 
JO. 

{Chug~ oh·eD11t ""' •ol iptt~lly Udrew:d aader t.hl! lndl/!tmnl 11umkr; bul, 
rather WH n,lsffl b illclkllllflll llolllber06-«ii<I, llidictnwer,f ~14 wn dismhnd 
nd thdnu~ or Wfl•f ... , 11.-vtr liUC•ted.J 
b. Ifyes,wasitgranted? Yes () No ( X) 
Reasons foI change, i( granted:. ____________ _ 

Date of offense: 

F. CHRONOLOGYOFCASE 

2114199 
11/06 

Elapsed Days 

Dateofarrest; 
Daw trial begll!l: 
Date sentence~: 
Date posMtial' motions ruled on; 
Date trial judge's report complc!cd: 

8/JS/09 
- 1,/,lo/o"j 

41.:1,3/to 
S'//c/lD 

Dated received by Supreme Coun._ ___________ _ 
Date sentence review completed, __________ _ 
To!al elapsed days. _______________ _ 

O,h~--------------------
•To becomplet&d by Supreme Coun 

" 
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REPORT OF TRIAL JUDGE 
IN FIRST DEGREE: MURDER CASES/ 

INTiiE CRIMINAL COURT Of PU'll;AM ~ 

STAIE OF TENNESSEE 
Putnam Co Cue No.O!-D401-A 
w,,,..,n Co. lndictllltl)I II f-8207 

S"'lle1l0eof0...0:o ( l . 
RAYMOND DOUGLAS MYERS 
(Ddendml) 

Life Witho~I Parole fX) . 
Lift ltt,;,risonlll<tl( ( ) 

A. DATA CQNCBBN!NO WEIBJ/J( OF DfEOfffNSB 

I. a. StaM ofCast: OriBinal Trial (X) Rctria~ter,cing ( ) 
b. l!riof summary ofrbc 6i,ct, oflhc ho1akide, including the 11,,ansi1scd lo 

call!•dcath and sceur of crime: Durinr th; <Fir rnmning bPllu 2(1130199 
fflrrr ftrollt Yitrtms »rn t-:a>m ond the victim', hlMJ<t <rJ M tire 
~J!OOJ,sb ,n lbr limi!'IJ\ rwiw:1 •••i•lh r.w "'9::'f4s l"ilh >PW:l:tall 
hH and• J!WlclJ !hr ll"O miMUiclim,< "Fi'ti!UY ~-ed ohrnokr inl:el1Mn 
Th, aclu!t yjcHm wu !Kaw 10 AA!tb Thr adu!r Yil'riw ""' eJPP9W)v 
eoirnl to,;..., wtboririn intmmation on <be; dtfrmltnu'1 rrirninai ooivi'Y 
n,. Prf:ndtTt',..,., O,,Wllb Yictim'• l/Yt'dn hqyfcjmb 

(!;l) 

How did rbc defen<IM,i pltod? Guilty { ) Not Ou!l!J, (X ) 
Wug,.,iitd&mlinedMthotw!thoulajury':' Willi (X) wtlhout { ) 
Scpm.k 0/Yenses· 

Were other ottmses lricd in !be amo trial? n• (XJ No i ) 
b. lfyes, lisi lb.... o!Ten,;c1. disp<>$11i<m.ll>dpuni'11rncn1: 
The Mfmdam wa., from/I sui!tv ofJbrtt firS Mrnr u»mkr @ur m,m, 
n1t nnrcd 10 wr Jl"O) ,od rc<:1:1Yrd !Jln!r Jift wi"P>I l'SIDII 1e'::nm 
Th< OC:A:rdom ,.., *' ""'lYir't4 oi«mwi@l'Y tn '3'1'lil'l fn11 dP.,.... 
mm!ltr hm this J!'IS IDl',ll'ed wilh one oftht fill' lltm• inuntcr @riciion1 
The dtfrnd@t w1s *" cgrnrirtn4 oltrrrawnl wwn aftd rwivsl 24 yr,r 
WMntr "' be ..,m4 Ill JOO'!. n r:;11»» 'i9 Wilrnr 611 of)hes a:nWJm 

(12) ·~- '" "' (!J) Mlt0"1ionofllu:~D<ly ___ (( ' ' {l4) Elde,iyo,puticot.,1y .. .....i,1,vi<tim 
)) ( ( 

~" )) ( ' 
Vk,limJ .. 61c,, W•U. Count 2 fo.slnl<!cd fo.....,d 

(<) \'<>Ulhofll>e>'l<lirn.l22L..._ 00 (X> 

" ,rior...,,;C!i..,.\W '" () 
(<) Ri>lcofdoool,O,olh<r, ____ () ' ) 

"' l,.lwdorfortem....-.___ () () 

'" il<ioo1u.>1n><1at><,orcna~ <X> <X> 

"' Totwid_«_iiOnJ.1!2.1_ '" (( 

"' ~lo-1'DO!ioo1'itlr 
.,,...,.,.,., ... y (X> (( 

0( Cominin<d "'·M• ;.<U<lodJ, __ () (( 

"' \ll<din...,a-oflow 
........ $ 

(JO) Vl<lm>-•judf<.dirtriot,Oll(:,mey, 
() (( 

(Ill 
(( (( 

v,.,.,, ... ,!mt<!olfi.;.J.<>c __ () (( 
Ul) Mo,omor<I<,-~--- '" (X) 
(13) Mu<iWion<>fthe~dy---- ' ' ' ) 
(14) Eloittlyo,)W"<~,.,,ln<n!,l,,><:im 

(( (( 
ill) ~. (( (( 

Vlcum Cbdsle Smlrh Coa,MI 3 imttucted '°"" "' You<llofU.. ,~· () (( 
(>) frior<0nri<..,,,, '" (( 
(» 11,s1<or...,11,,,,o11,m; ___ () () 

"' 
_to,...,.......ioo ___ (( () 

'" ;i,...,,,.. mociow, ..- cru.l.l.22.i_ '" "' '" To ovoid _,,,,...1e1ulion..J.22i (.X) )) 

"' Comrnill«linOOIJl"""'<>nwi<h 
OIIOlhcrf<iony "' (( 

"' c....,,.;11«1.,.h,Je,o<ll<!Ody __ (( (( 

'" Vl<lirnu,o"""1berof~· 
ffllbr<eln<Ol,01< () (( 

"" Vic:<i"' .... aj-. dmr:iC1•homey. 
)) )) 

=, Pfdw:d 10 Ml CQnlM"i""ly 10 Ut;b mhn .nd '3ll'IICOHil"'IY l9 8 Prtor 
oO:trtfor:erblclJ he wa onhAII ai !bl: liDlt nfmt<>ffm!P 

s. Did )'DU "' "lbirtunrbjutot~ fwd !be defonda,,, ""'' guilty beyond a 
n,asonabledoubt" Y .. (X) Nn { ) 
Did Im: «rend.ant wei...,j,,ry detcnnina\io,, ofponislunenr1 
Yo&()No(X) 

7. l)idlhe~filoa1K11i«ofinleot101e.kthede11hpClllll)'? 
Yts (X) Nu ( ) 

b. Did the State file a notico of intent 10 seek life in:,plioonmo:n1 w,.'rl>ol,!t 
parole? Ye5 (X) No { ) 
Did lho Slat• wi11,dnt,, ill noti"" ofinlt1\1 lo sett W delllh per,llry 
•ilborfonnall)'o<infbnnally? Yo, (X) No () 

d. Wbooenlen<eddefcndant7 Judge( ) M)'(X) 
Wha, IICl1lalu ,.. imposed? Death () Uk Without PU(llo {X) Hu-et 

·~~ 
lflife impru<,,lmr;nt. v.is il imposed as a ™uh of a hllftflJUI)".' 
YH ( ) N,, ( )NIA 

K Wasvictio,impi:1ctevidcDcoinlt<Jdu=!1ttrial? YH(X) Na( ) 
9 Aww.,tingCiroums1.<11>t<o, T.C-A. §39•l3-204(i}: 

WorestaNl<lf)'!IJlgravahngclKums<arn:<:,fo"lld? Yes(X\ N,, ( 
b. Wh:ith pfthe fullow;r,gstatu1<1ry~gravatingci~e.s wm, 

in,rnu:tedand which wen, foo.md? {Please nmuho llff1ionofthe 
"""""">' 11£&t3nting circtlmsianoe in,u,,,cled in the bJanl:s provided 
wbeti appliwlh•, le~ the 1989 version or the l995 vellrioo,J 

\'icfun Dianne W~tts Count l lnsmJcted found 
(( 

(JS) 

(l) Y-ol'lbt"" l) 
(l}Prlor~ IX) 
(l)lliol<<>fdetlb .. -_ () 
(~) M"""'fo<rco,.....,.,;......______ () 
(S) Hcinous,...,.;....,11,,,.,..~ (1C) 
(6) To .. oid....,..orprosec"""".....lm (XJ 
tn C"1lllllirl«!ln=Joactit>,,wiolo -~-----­(ii Como,iQ<d.,.hil,io.....:,d): __ 
(9) \'lntirnwa,.,...btrofl•w 

... r.o=nem.<t<• .. _ ----
00) :;.~-•iudro.dii1ri<1•110n>ey. 

(l!J y,..1,o....,•1-ot11oi•~.,.---

(II) v,.lim.,..tl«>«,,m,i~ • .,,. 
(ii) --(Ill Mooilari<,nofth,body ___ 
(Hl Elol<tlyorponi<>!l>rly-vi<Um -

)( 
(( 

(( 

)) 
(( 

(( 

"' (( 

)) 
() 

VloHmloslk• Watts Count• lflltruc!td 
(<) ¥01lll1<>flhtvi<:<im 1:221 (X) 

"' 
l'rio,_»icti..,,,.., '" "' IW:<>fdeolh10.,.,.,.___ (( 

(<) Mor<!«ll>t.........,..oor, ___ (( 

"' ---""'~"'"""''...lll!.l- '" "' T<>...,;dcresrorprnoo,;u~ '" m Comnune.11.o~..-i!b 
UO!b,,11,lony '" "' 
O>nunillcdW~•ui...«,dy __ (( 

"' V><1in>..., • .........-or1.,,. -··® )( 
(ID) Vie.im...,ojodg,,dio"""lllom<y, 

'" () 
(ll) Vlerin,,.-.,<lotiwoffleiol,<>c __ )) 

(llj M"'lmur<l<r IX) 
(ilJ M,lila,i<m<>t<llobody ___ )) 
()4) Ild.,1)-otponi<,i~,i,-..,i..niae,i<torn 

() 
Ill) =, () 

Vlcd111 Cbtllit Smllb Cau~r 5 ln>ll"llol•rl 

'" ro,llloflbtvi · () 

"' l'rn>rton•i<oiom '" 0) RlD:or<lelth,o<>JbetL.......... )) 

"' 
M-to,l<UIUll<nllon ___ ' ) 

"' li<in""5, ou<><:io ... or cn.d.im.-.......... "' "' Toovoid,.,_.,,,.,.oc.,;,,,,--122l. '" "' co,nm;r,cllln<Ol\iun«ion1>ilh 
onothe,/olony '" '" Committ<d.,hil<10=1<>llJ __ " '" v,.om~ .. ,....-.ri---·"'· (( 

U~J Vk.lim ,,., ojo<!J~ <Ii=• Ollorn<Y, 

'" (( 
(( 
(( 

"' 
(( 
(( 

(( 

)( 
)( 

(( 
(X) 
(( 

)( 
(( 

,_, 
e, 
(( 
)( 
(( 
() 

'" 
(( 
() 

(( 

)) 
(( 

'" () 

() 
)) 

fou!Ul 
(( 
(( 
(( 
(( 

"' '" 
'" )) 

(( 



111) ~:c,.c~=··"~"•'•""-"·=~c.;:;:-_ 
((2) - .. -_im_ __ _ 
(IJ) 1,Milalionoftllo'«ly __ _ 
(l~) l;it<ey<>TJ»lll<•lod,)'l'aloonhl• ,.;,,i;,,, 

U~) O!htt 

" " '" " 
" " Rd.at<: any 11cnif1C1Su llS)>eell oflhc asgra•ati11£ 01rc11<11.111mce(6) Iha! 

" " '" " 
" " 

inf!IIO!IC< ll!cj><mishm<n\ ___________ _ 

c. Were the agg,i,veting cin:w:n•lltnc"' fbund ,upponed by !he 
evi4mce? Ya (X) No ( ) 

JO. Mitigating Cir,:,,unsu-. T.CA §J9-ll-204W 
Were the mitipring circumstancel raised by !he ~vi<knee? 
YesOQNo() 
If""· "'het milipring cimlill$l""<l:s wm nwed by the evidtnce7 

Yes No 
(J) No.oigr,illCD11prlor""""""thlsl<,y ( ) ( J 
(l) E,0<m<.,.,,..lorom01iooo.ldilnn>Ont0 ( ) ( ) 
1))~ot-by,i<!im I) () 
(4) B,litflhal<otM;loc,jonilltd ! ) ( ) 

(SJ Minorot<t1111Jlli,o () () 
/6J F.nrtmu ..... "'.-om1<1om,iwioo ( J ( 1 
{7) ....... h/advane<4,g<Of~ ( ) ( J 
(S) Ma,ta1<t,,....or<1oreor«iOloli<WO. r J I J 
(9) Otb<r(o;.pllint...,....1tlisd(fw!l!'I ( ) I ) 

tlid 1191 n:zlvr m:'WP1R'711 /mm bi' ranr'Y fin 'I] r411t:1liPn· ""1ctbu 
11>1:ddi:P'IM< h!Wtrcr-nmdkrbi7:fllllm:'1NmrlfWb~"® ,..,.,.IIIPl'icltdaebls 
:rwi errt·...,.,....l'ntl)dmO,m'1tnvk,v,nJPR111PFJ9kzmw!d b:n•Hlr b 
vvbint"": ikfcllrl.,.,19 ,,. iQD5DIDMY lenmer sh ., tbcl"rK "I will k,11 wu""on, 
,...t.z:Jtvi, l'irlw 1 "r ..,..ili•c lmn tstM""i,11nnnv: ...,....,.tht llrfmc M't"lls 
"171' 1T1111"'1>M b th, WK!m:t rfwm'9fW s,te· ,1tc1bct !bas 11 anv'Wl'"'ll 4211bt11 m 
wt or'rndm!"I ,.,,.. ~·br1brl:dir!kfi:n&M i'-'r io!lnmrffl m\'Piln'Wlll$'ll!r,....,. 
irs:I -,-., ktllmnr r rril' trktbn:!k4:tll'lrlerl bas r,mu,,rd fixnd1 •,:M lr'X Nm tnd_lklml 
.. ,M ,,. .,..blro · Tm'¢ to, lifr ""'.,.. W _iP,ll1Y2f"'"'Jc· v9 Jbr ,1e;b:-M\n1U"W 

(~) ~late any~ignificanl l&<u thou! 1be mi<jpli11£ clr<um.!aricn Iha! 
inlluen,:• !hepllm51unmL 

""""'" ,~~{;..;".,, 

>l'J!~ -,......,._.,... ... 
I I _ 11 Wu a ~attk oq,sycl,Q!Q£iclll .~~lnanon PQ"fonnod"I 

Y•• { J Ne, (X} 
lf)'CI, somnmi2e pertinen! pzyciualrlc or poycholo,:iul infcfflllllion 
and/err diagn°"' reVQl<:<1 hy ,uch ovalUlllion: 

12. ! Empl<>ymen1 reconl ofdtfuida!ll al or neu 1imc ofo«,,,,sc, 1ncludint if 
I lrnoa .. , type of Joh. pay, dates job held and re,,so,, for 1erminarimi, 
I I Ruins w, yetjotJ< iWYiducls 

JJ ! Wendanr's Mi!ilary Hi1ro,y, irlcJudu>s typc,ofdl0<hrrge: NIA 

I 

"·1' -.--~-.-.-~-,-~-,-,-.. -.-.. -.-~.,-"'-.-=-"-.-,---,~--­
'{t$ (X) No ( ) 

b lf)t,, list the offense,, d,c da/1:s of the offo=• BM !ho IC!l!Oll<e• 
lmpoud: 

"""" !. Put,hc lmo~ic,.tion 
2. Stro"I! Arm n,bll<'ry 

3. fireonn l'o:sscMion 

"'" J0/2718! 
J0/.27181 

111291~9 

Srncene, 
fined $IOOO and COS!S 

Amtfldtd to $imple as.milt. J mo .• 
susp¢,1dtll,~l0i!a:rs,S50firte 
andCOs!S 

fi11td 51000 andcoru.. 

(d) It tried wilh a ju,y, "'"' the j,.ny in,truc!m reguding all the 
ciroumsianetS indic•l«l ,n iQib) as rninga~ng circu111SUul0<s? 
Y••{X)No() 
[fno, Ji<I whlcll ci-= wor• not inoluded a, miti5a\ing 
<;i,cu,,,sianoe< Md explain wh,y such ciro11m,nances wen omitted: 

l l. Jflhe scntea<! was death, does lht- c,lde:ic• fhow rim di• de~ killed. 
.mmpftd ro kil!. or imencled Iha! a killing Z.W: plocc, orlhal l•!hal fo= be 
employed? YU; ( ) No ( ) NIA 

12. Wu ltllff any ~dence Iha! a1 lhe lln>o oftlle o!'lenA, Ille defer.ciai,t WI$ 

undn 1bc influence of1IS(COl:ics, da'.nlcroo• lffllgs or atcobol which 1c:tu1\ly 
contnl>ultdlOlheolfense? Y.., ( ) Ne () 
lf)'l!S,ap!aln: 

13. Cicll<mli:ottt.tnMts.oflhetriBIJud~coo.<:cfl'\!l\gth<5etl!ffloe~;,, 
,t,;s cue {e.s., whether this ,mien« i, con.S~eJ11 ovi1h !hose imposed in 
,imilor cos•• tho Judge has tried,*-/: Ihr rrtenrr MW iiUY "1} 
anpo:m:iatc r,,the pmr,CaM m Jbc rnoocasc, Jban tried 

14. Brief~sion oftho trial Juda• ts t<> cendilC!l!>dlor affee! of d•~da,,1 
a, !Ml and aemtndng: Jbr dcfNm et e!I riM llwrm:d .icrt ar,d 
mentivt P?ttidwune in tn•l 1rri"sns "(\lb bi:t l'llW1'lf'.Y IFl¥l imlo<riBllot 
P..ftudoPI ibM'cd pq t!iS'lirt<Jl't wj,h bii llWQICfl pro'itmr,ncc 

B. Peta CWCfl!NTNfi WE PEfRNJWH 

Nam,: Mw,o R"YlllPDd DmlFI&< 2. Binl,0.,1e Q(illfJJ2l'J 
La•~ Fint Middle 1110ldayt~ar 

3. s .. .mm:... ~- Mmtal status: Never Married ( J 
5. lbc~ Maniod {X) 
6. Children: Nutnbe:r .....L.- Divmcod ( ) 

A#'' r...LJ1...n._ Spouse D«'d ( ) 
Other dependwts.: ---

4. DUI 0.2/11.191 U mo. 29 rial", .. ""' 48 hn.,S250 
6r>e arnl «>•to. Drivu's t!cenoe 
•• ~1)11". 

5.FirearmPcsscssion 021(17,00 6mo~S50tineandcoru. forfeit ._ 
6, Public bt«»ticarion Oll07M SLO line and COIis. 
7.A!Jl"l~A6SIIOJ! ()2/({JM 6yn.,Rsn,e! 

JS. Wag lbede&ndanla!ffidci!tofthe C<fflYOl>l'li!y~ rbc bumioi,k 
occum:d'! Yes {X) No ( ) 

16. Noteworth)' physical or mlSl\e.l ~risti,:s or d11abililia otdefet>dant; 

C. PATA.CQNQiBNINfiYJCQM Q).Qfff!:UJANIS WP 
AfCPMI'IJCES 

\'lcliml-tn•11.11•Wam 
J. Apel~ 2. Sc,..fullak 
J. Ra~ ohiciim ~ 4. M,,;111 Sratus: lkver Manied i ) 
~- Childrel'I'. N...-be>- .l.. MllriO<l ( ) 

Aile. ...lD..And..1j Divon:cd ( ) 
OlwdtpcndM15__ Spou,;oDec'd (X) 
P~IS· Father • Living? Y« ( ) No {X) 

Mothtr - Li\'Utg? Ya ( ) No (X) 

7 &location: ll•tGradeorLcvc•~I C•""';:~:•::==:-----
8 Emplwmtnt 11 dm• ofo~ .P.••hJrd 
9 Crlmin11 r.cotd 0 N•w•'"'"'""'"""~~~~~ 
JO "Oe&enl>e the ttlarion,,hip between !he dcfmWu and the victim (e.g., 

famitymcmbef, employer, ~d. e1c.J: livt·in•imif'f1Dt91in 
J I. Was die \'lctim • ttoidtn1 oflh< c01'lmltlli1Y "'hor. 1ht homicide ocourrcd? 

Yes OC) No ( ) 



---,--
1 

l1 Was the victim held holL,£eduring ~Crim,? 
Yes - Leu Ulm on,:(l)hou: 
Yu· More than cne(l)hou, 

_,____ No 
JfJ,...,givedo11Hs:NIA 

!3 D,,50111,e Ill• physic:,! barn, and/or inj•rie• !llflk1ed o:n !ht victim, 
Ibt yi<:lim '"'Mhll"I@ '9d1:'!h 

Wi.5 t~ victilll t/lffil"'d, ,lllle the m.ture of the ionun,, ___ _ 

Vktlm 2- Jeo:sle• W•ru 
L Apofl'\etim...llL..._ 2. Sc~ 
3. Race ofYielim~ 4. Muilal StaWs: Ne\/Cf Married (X) 
j. Childmi: Numbn --1l... Malried ( J 

""'-- Di~ () 
Othtrd~-~ SJ>01>KDce'd {) 

6. hmni.: F>.1ber. Lhi:in57 YU ( ) No (X) 
~-Liw,g1 Ye, { J No (X].:lctlml 

7. Educaboo; Higheo!Gr.deorLtve)Comp!e!Cd~ 
8". Employmoru a< limo of~ 

9. Crimina!t=>rd__J;'"'------
!O De1C1'l1'e !he rolllio:nohip ~ !he dtfeodam and !ht '1ctlm (e.,., 

(Milly momber, ~oyer, fiiond, tic.), d@ueb"'f qfvierim J who o/Bl 
drfmdlW!'• l!JIJ0n sienifisaN wJm: 

J L Was 'du! vi<lim a ...,idem oflhe o:omrn,micy ~ II>,; homicide o=incd? 
Yi05(X)No(l 

12. Waslheviclimheldh-,ed<iringthtrnmo? 
Yca- l..mlhm on• (l)hour 
Yes. Men, lhan <>ne(l)hour 

_,____ NO 
lfyu, sive detaili: NIA 

13. ._ Deocribe dieph)'Sical ham, ltld/or injuries infikml on the victim. 
hsilm iQ dw n•od "6th • lW9\l!' w,,p,;h ind died pf$JQQk,, lnhaWIM Mutt 

unFl1DwiPY< fi:<lm b@lioe 

,--

b. W.u !lte vk~m !onurul, ,uuo mt narure of the 10ffi111':: __ 

!S. Olher Accompliceo: 
WOJe illere any pcn;oru not llied as C<Hkfffidunts "'ho the evidtooe 
slwwul p!lrbeipa~ ;,, 1he coinrni!sion of the <>freiise Mil, 1he 
de&ndant'/ Yes ( ) N,:, (X) 

b. lf)'l'I, 1tatc the n,lW'e of their Jl,fflieip,.lion, wllelhcr any criminal 
dwges have be... filed ogal,,11 such pel'l<>III; as a ,a;ull oflhcit 
pal1icipa1ion and 1hc dtlpD5il:iOII OflUcb charges, if:tncwn: NIA 

o. RE!'BESFMTATION OF me QEfENIMNI 

Ho..,ma:ny attom.,yS ~led dtk!,dan!'1 ...L' 
(lf~lhanone~~an,werlhofollewiJl,!lljUestiO!l5Uton<h 

CWll .. l lMattacbaQOJ)ylbreach wthis~.) 

1 N-ofCQ!lftRll,,, ~~~'.iiiio:::======== 3 Oa!e ccunttl ~- huJc l i ?QQQ 
4. HO'<'· "'H Winut"l scCU!'W. 

Reiah,ed by ddellclant { J 
b. Appointed by °""'n CX} 
C. P,,,b)iedt""'*' ( ) 

5. lfcoun .. ! ,.._. "Pf'('mled by coun, Wll itbecau1ec 
IL Defendlnt unable !O affOnlC""'111:l {X) 

b Dehr>dan! ~fused ''""'"" counsel ( ) 
Olher{""pl•in): 

How ma,,y year"S bas callllle! pneoe<d Jaw? 
._ 01<1, ( ) 
b 51c lO ( J 

Overlll (XJ 

~y, lb• dof"14uith><llwo•notlltl'>prio,-ID ,i,,.,ith<!,awalo(lbo4ud,pw,lly ... ,~ 
" 

Vkllm 3- Cht1sl1 Smlib 
As• ofvictitn.lL ~ S~ 

3. Rae<cfvi<:lim~ 4 MarilaJStalll!: NevtrMllried(X) 
5 Children: Numbe: i_ Married ( l 

"" __ Divon,ed ( ) 
OJoodcpendmts __ . 5po!,ac0ec'd () 

6_ Pam,ts, Fa!lm- Liv,ng-? Ye. (X) No ( ) 
Mothu-Lirini:1 Ye, (XJ N<> ( ) 

7 EducBi1on: Kigbeiu Orade or Levtl Comp!~ 7~ 'lid!' 
8. &r,plc,ymon1attimoef~••h•m•m••----
9. C:riniinal•~ 
!O. o....:ribe the ~on.hip belWeell Ibo dtfendPI IDll lhe victitti (•.g., 

&im1y~.emi,"'.lc,~. et<:.), YiC11m.r,o ov1 kooW the dtfm!aru 
!l. Wtto the vi/:tlml n:oidomo!!hecommunity when tbcbon,icid,: occuzred? 

Ycs(X)No() 
12. Wa,i!hevi,dmheld~di>rirlgthc~? 

Yts-Lmthctione(J)hcw 
Yes· MOf• r.l,m, oooll)hou? ::x::=- No 

lfy .. , slvt:dt!aHs: NIA 
o ._ De•cribe the ph)>$kal htrm and/or injuries irJhen,d <>~ !he victim: 

he"'Cn in rhc k•d wilh 11om11G J'TI'Tlfb ind dJed of<O'IOk': mbelotiw wbil• 
HOCPlllU:iron fjpm htetiur 
b. w ... lhe'licnm tonuied, slate tbellllrutt<>ftli• =----

14. Co-defendantl: 
Werelhettanyc:o-dtftndan1$ In the trial~ Yes(X J No ( J 
ffl"'., what "°""etion and sentet1ee ~~ imposed en Wm? 
lobnnYI# IO'l<·Dm fl'."''))t offiieiliwioo ¢24 de,..., fflll'll« 
m:dYinf 2Q l'W" nn cacb m11DJ· PP!ll'Y.ffd arum Mrivinr • 
solcnq; of 2S mar all WJICOCt'i tOtl'lr&ll'itt ® yr;oa;)' 1Yt'o m· 
ddcmlant SUN att sriU ncMiog 
N..nR<>f~!'sml• In 6ffensc: 
Jc)lllny J.cwi, mi<JM in tltc ofT•nv and rbt Prim sodrCrndaO" 

l'-OPsPirr4 bcfqm and dkr 
d. Any furt)lcr comments conoeming oo,.defc,Jdantr;: 

AU dcfrmlonl< m JlFinrmed $C1lil'DtdY 

'" 

1. Whati$1hena.wreofcounsel'•~•e? 
I !, Mosdy civil ( ) 

/ !: =1"1iminal :xi, 
:: l~~~~Cth<lrial? 

Y«(X)No() 

JO. j Olbcuicnificant d111a ohout deftnu 'cpTl'll""t,.lion: Mr AJlll)J)ln S®tbt 

i :;.1mE.::c:~::.:;:m :,;r;:s:.::; ~:a1. 
E. QFNEBAI CONSIDERATIONS 

1. ! Wbatperur,1ageoftbopopul•rion<>flbe COW11y/m111 which lliejut)'w"" 

st,Jccr:i•~t'i:""tM d<:~? 

I h l0%•2S% ( ) 

I~ ~:h~ i{ 
10. 75%•90% !XJ 

I
f. Over90% ( ) 
Weu,,,.,,,bets<>fdcfe!ldant'sraco,cp-d on thoju,y? Ye! (X)No ( J 
Howmaoy of do*n<lan''~ nu .,..rt ji,ron,1.Jl..... 

I
t. W1,•dlaageofvenuoriqucsred• Yes (X) No ( ) 
b. ff~,wasi!var,tcd? Ya (X) No ( ) 
R(0$0CS for •hacs•, ifgw,mi, PJtlri•l w1hllriTY 

" 

. ., .. 
... ¢ 



~ 

I 

L Dauofoffcns,o 
2 0,,1eofmtS1 
J ~lrialbepn 
4 Dil1• oe!ltenoe i!l!pQtt<! 
s ».te post-trial 1Mtknu ruled cm 6. !la1ellioljudge'tn:port~':=========-•1. Dm,u,,celved by SIIJ)n:me coun_ ~- ==z;.ttwcomple!ed, __________ -
10. Other 

~ro bocomp!Oll:dbySupmnc ~ 

Thia rcpon ....s sol>tniUl,d I<> Ill!: dofeodant', COUtml llld"' a.. anomey for the 
Stare fur=h - u ei!her desirtd to nuke conecrnin;: Ito f,,clUI] accuracy 

l. Cmmnent< m •tra<bed 
2. Had fl() camm011ts 
J Hasnolmp()llded 

D.A. 
() 

') 
{) 

Defense Coume! 

') 
') 
') 

I hfflbycmify th,t I ho~ ccmplete41 thi, rq,ort IO 11,e bes! ofmy abiliiy 
Ind !bot the jnfoma1l1m herebl to aoc11me ii,<[ camplete . 

.o;-ll·t? ..._ 2;--0=- so 
o.1e ~~-OP ,,c:, ~ 

JudicillDis!!ic!~~-----

i'i, ~.-$.,p,-•tf.c_. 
/<- J-l:,. ,:.,...:_ <""->•;-' ,.,. ...... 

" 
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REPORT OF TRIAL JUDGE 
IN FIRST DEGREE MURDER CASES 

IN THE CJRCUJT COURT OF RUTHERFORD COUNTY, TENNESSEE 
AT MURFREESBORO 

STATE OF TENNESSEC 
Case No. 51621 

Sentence ofDeaU1 

" PERCY PALMER, Llfe Without Parole 

" Defendant. Life Imprisonment (XJ 

A. DATA CONCERNING THE TRlAL OFTHf OFFENSE 

J. a. Status of Case: 
Original Trial ( } 
Retrial/Resentencing ( } 
Plea Agrt,ement (X) 

b. Brief summary of the facts of the homicide, including the means used 10 
cause death WJd scene of crime: 

On July 12, 2000, al approxima«:ly 2:22am, an officer was dispatched 10 the 
rear of K·Mm1 in reference to II possible drunk driver. Upon lllTiving at the K·Mar! 
the officer found a vehicle with a white male, later identified as Troy Snel). The 
subject hlls been shot in the left lemp!e. A I-shirt bchiml the victim's he11d had a 
mime tag frmn Captain D's on it. It was noted the ignition key was to "on," but the 
battery was dead, all doors were unlocked except the driver's side, and a wallet. 
bottle and cigareUe were found near th<: victim. An officer was dispatched to 
Capl:iin D's when an extenninator called police after discovering two bodic,; in 1he 
walk"in cooler. The door to the cooler was open, and a black male subject (later 
identified as Bryan Speight) was kneeling and folded over with a gunshot wound 10 
the top of his head. A white male subject, later identified as Sco1t A. Meyers, was 

,. 
9 

,. 
d. 

f. 

parole? Yes (X) No ( ) 
Did the State withdraw its notire ofiment to seek the dea.th penalty 
t:itherforma!Jyorinformally? Yes ( ) No {X) 
Who SCJ!enced defendant? Judge (X) Jury ( ) 
"What sentence was .imposed? 
[)(lath ( ) Life Without Parole ( ) Lifo With Parole (X) 
Iflife imprisonment, was it imposed as II result ofa hung jury? 
Yes ( ) No (X) 

Was victim impact evidence introduced 111 trial? Yes ( ) No (X) 

Aggravating Circumstances, T.C.A. § 39·!3-204(i): NIA 
Were statulOry aggrav11ting circumstances found? 
Yes ( ) No ( ) NIA (X) 

b Which ofihe following statutory aggravating circumstances were 
instructed i!lld whkh were found? (Please note the version of the 
statutory sggrav11ting circumstance instructed in the blanb provided 
when applicable, i.e., the 1989 version or the 1995 version.) 

c. Relate any significant aspects oftheaggrav11ting circumstance(s) that 
influence thepunisrun.'Jlt NIA 
d. . Were the aggravating circumstances found suppono:I by tllc 
evidence? Yes ( ) No ( ) NIA (X) 

JO. Mitig1rtingCUcumstanccs, T.C.A. § 39-l3-204(j): NIA 
a. Were the mitigating circumstances raised by the evidence? 

Yes ( ) No ( ) N/A (X) 
b. If so, wh.at mitigating circumstances wm raised by the evidence? NIA 
c. Rel.ale ll!lY slgnifiamt facts about the mitigating circumstanres thal 

influence the punishmen1. NIA 
d. Jftried with a jury, was the jury instructed regarding all the 
circumstll!lces indicated in IO(b) as mitigating circumstances'/ 

Yes ( ) No ( ) NIA (X) 
If no, list which clrcumstances were not included as miriga1ing 

circumstances and explain why such circumstances were omillcd: NIA 

11 lfthe sentence was death, does the evidence show that the defendant killed, 
attempted to kill, or intmded that a killing lltke plac.c or that letiwl force be.> 
employed'? Yts ( ) No ( ) NIA (X) 

laying on his left side facing the rear of the cooler. He was bound with an electric.al 
cord and shot in the back ofthc head. 

During the coune of the investigarion it was revealed tha! ell three victims 
were shot with the same .22 caliber gun, There were no signs of struggle or forced 
entry. Two bags with the two evening deposits totllling Sl780 wm: missing. The 
restaurant's alann system was off and all the doors were locked. 

La Tonya Taylor and Percy Palmer were developed as suspec1s and were 
indicted on November 6, 2001 with tlm::c counts first degree murder, three coums 
felony murder, three counts especially aggravated kidnapping, and one count 
especially aggravated robbery. On January 26, 2005, P!:31:Y Palmer pied guih) m 
counts 4, 5 and 6 to felony murder. He re<:eived a TDOC sentence of life with the 
possibility of parole m eacli count. The counts= to run concurrent. 

2. How did the defendani plead? Guilty (X) Not Guilty ( ) 

3. Was guih detennined with or without a jury? With( } Without (X) 

4. Separate Offenses: 
a. Were other offenses tried in the same trial? 

Yes(XJ 
No ( ) 

b. Jfyes. list those offenses, disposition, aid punishment: 
Premeditated Murder (x3 )-Dismissed 
Especially Aggrav11ted Robbery (xl)--Dismisscd 
Especially Aggravated Kidnapping {x3}-Dismissed 

5. Did you as "thirteenth juror" find the defendant was guilty beyond a 
reasonable doubt? Yes { ) No ( ) NI A {X) 

6. Did the defendant w11ivejury determination ofpunishn~llt? 
Yes (X) No ( ) 

7. a. Did the State file a notice of intent 10 seek 1he death penalty? 
Yes (X) No ( ) 

b. Did the State file a notice of intent to seek life imprisonment withom 

12. Was there any evidence that at the lime of the offense the defendant was 
under the influence of narcotics, dangerous drugs or alcohol which actually 
conlributedtolheoffense'?Yes () No () NIA {X) 

13. General comments of 1he trial judge concerning the sentence imposed ln 
this case (e.g., whether this smtence is consistent with thOSl:"imposed in 
similar cases the judge has tried, eti;.): The sentence is consistent with those 
imposed in similar cases. 

J 4. Bil cf impression ofihe trial judge as to conduct and/or affect of defendant 
at trial and sentencing: Mr. Palmer voJuntarilyacecpted the plea ~greement 
He seeme<l lo comp!eiely uuderstand the pr=dure. 



\ 

I. 

3. 
5. 
6 

7. 

8 
9. 

B. DA TA CONCERNING THE DEFENDANT' 

Name P.uimr Percy ,_ 
Middle 

2. Bnh Dale Feb. 3, 19BO 

Last, First 
Sex M!!.1., 4. Marita! status: 

"'"-"""-Children: Number_, __ _ 

mo./day/year 
Never Married (x ) 
Married ( ) 
Divorced ( ) 

Ages: -1..LIL,_ Spouse Dec'd ( ) 
OtheT dependents: -"'---

Parents: Father· Living? Yes (x) No ( 
Mother• Living~ Yes (x) No ( 

Education: Highei;t Grade or Level Completed:. ____ _ 
lntelligence level: Low (IQ below 70) 

Med.(JQ 70 to J-00) 
Higb(IQabovclOO) ____ _ 
Not known 

JO. a. Was 1he JSSuc of defendant's mental retardation under T.C.A 
§39-13-203 raised? Yes (.><) No ( J 

II. 

b. lf so, did the court find thai the defendant was mentally retarded as 
defmedln T.C.A. ~39-13-203{a)? Yes ( ) No (,c) !obtion struck upon plee 

a. Was a psychiatric ot psycholo.gic:al evaluatiOll perfoimed? 
Yes (x) No ( ) 

b. If yes, summarize pertinent psychiatric or psychologia.1 infonnation 
and/or diagnoses revealed by such evaluation: &id mental retarJatlon, 
limital intellectual ~ 

12. Employment record of defendant al or near time of offense, including if 
knO'Nll, 1)pe of job, pay, dates job held Md reason for tumination: 

st,gney'!I Re5taurant (dish»aaher) 2000 mi.iw!un wage 
.Irtte:matl.=l ose:l 'Z'nlclt Center (<:l~ t:r\rks) 2000 ~ wa~ 
l(oontlJCky Fried Oi.id<cn (c:ool<) 2000 tnininnmi ""'<Je 

:Pillsbm.Y Plant (janitori111 work] 2000 

--1Deftnse eounoel iru,yomit any inform,tion Iha! 1!18}', ifdisctosed, imirair tho in1ercs1s of 
the client. 

C. DA TA CONCERNfNG VlCTIM CQ-DEFE@ANrS AND 
A¢coMPIJCR5 

I. Ageofvictim42 2.SexM 
3. Raee ofvictimW 4. Marital Status: Never Mmied ( 
5. Children: Numbu 3 Married (X) 

Ages 15, I2, 10 Divon:ed ( 
Other dependents Spouse Dec'd { 

6. Parents: Fatlier - Living? Yes ( ) No {X) 
Mother- Li\fog? Yes (X) No ( ) 

7. Education: Highest Grade or U:vel Completed UNKNOWN 
8. Employment at time of offense CAPTAIN D'S RESTAURANT 
9. Criminal record NONE 
JO. Oei;cribe the relationship between the defendant and the vidim (e.g., 

family member, employer, friend, etc.): NONE 
l l. Was the victim II resident of the community where the homicide 

occurn:d? Yes ( ) N<J (X) 
I2. Was the victim held hostage during the crime? 

X Yes - Less then one (l) hour 
Yes - More than one (1) hour 
No 

If yes, give debtiJs: DEFENDANT ENTERED CPATAIN D'S 
RESTAURANT AFI'ER RESTAURANT HAD CWSED. DEFENDANTS 
ENTRANCE WAS UNKNOWN TO VICTIM WHO WAS CONFRONTED 
BY DEFENDANTS WITH GUN THEN nED UP AND MADE TO 
KNEELINWAl.K IN COOLER. VICTIM WAS SHOT IN HEAD. 
13. 11. Describe the physical hann and/or injuries inflicted on the victim: 

SINGLE GUNSHOT WOUND BY ,22 CAL PlSlUL 
b. Was the victim tortured, state the nature of the torture: NO OTiiER 

INJURY 01HER THAN STATE IN 13a 
14. Co-defendants: 

a. Were there any co-defendants in the trial? Yes (X) No ( 
b. If yes, what convlction and sentence Were imposed on them? 

3 COUNTS MURDER FIRST DEGREE {JURY VERDICI) LlFE 
WlTIIOUT PAROLE 
2 CQlJI',.'TS ESPECIALLY AGGRAVATED KIDNAPPING 20 
YEARS 100% 
l COUNT ESPEQALLY AGGRAVATED ROBBERY 2-0 YEARS 
100% 

J 3 Defendant'5 Military History, including we of discharge: 

14. a. Does the defendant have a record ofprior oonvictions? 
Yes (,.) No ( ) 

b. If yes, list the offenses, the dates of the offenses and the sentem:es 
imposed: 

Sentence 

15. 

"· 

Offense Date 
1 ' . 
2 -"-""'"""""i""mJ_.,,,iia""'"'-"t,,"re,w,,,,aou'•~-----==~---3. _________________ _ 

'-----------------­'·------------------'---~--~-=~-~cc-=c-.;==;:;:.c:--­Was the defendant a resident of the community where the homicide 
oocurred? Yes ( ) No (><) 

Notewonhyphysic.al or mental clll!ractmstics or disabilities of defen.dan1: 

Mild mer.ital retan:la.ticti 

J 7. Other significant data about the defendant: 
_ J>li.l.l.ti'3""&"tianal cystunction, a))an:)oned as di.ild, neglect 

c. Nature of co-defendant's role in offense: CO-DEFENDANT 
STATED MOTIVE FOR CRIME: 18 YEAR OLD VICTIM OWED HER 
MONEYFOR DRUGS. CO-DEFENDANT PARTICIPATED BY 
GE1TJNG TIIBM IN RESTAURANT WHERE MONEY WAS TAKEN 3 
RESTAURANT WORKERS WERE KILLED 

d. Any further comments conceming co-defendants: 
1.5. Other Accomplices: 

a. Were there any persons not tried as co-defendants who lhe evidence 
showed panicipated in the commiseion of the offense with the 
defendant? Yes ( ) No ( ) 

b. If yes, state the nature of their participation, whether any criminal 
charse5 have beeii flied against such persons u a result of their 
participatio11 and !he disposition of sucli charges, if known: 

c. Did the 11CcompJice(s) testify at the defendant's trial? 
Yes( )No( ) 



C. DA TA COJ\'CERNJNG VlCTIM CO-DEFENDANTS AND 
ACCOMPI.JCES 

2.SQM I. Age of victim 29 
3. Race of victim B 4. Marita.! Status: Never Married (X) 
5. Children: Number] 

Ag« BELIEVE TO BE 13 
Other dependents 

6. Pamnts:Fatber-Living?Yes( )No( 

Married ( ) 
Divorced { ) 
Spouse Dec:'d ( 

)UNKNOWN 
Mother-Living?Yes(X)No{ ) 

7. Education: Highest Grade or L!vel C'.omp]eted UNKNOWN 
8. Employment at time of offense CAPTAIN D'S RESTAURANT 
9. Criminal record ARRESTED SIMPLE POSSESSJON OF 
MARIHUANA 1998; ASSAULT 1999 (NOLLED) 
JO. Describe the relationship between the defendant and the victim (e.g., 

family member, employer, friend, etc.): NONE 
11. Was 1he victim a resident of the community where the homicide 

occurred? Yes ( ) No (X ) 
12. Was the victim held hostage during the crime? 

X Yes • Less then one (l) hour 
Yes - More than one (I) hour 
No 

If yes, give details: DEFENDANT ENTERED CPATAJN D'S 
RESTAURANT AFTER RESTAURANT HAD CLOSED. DEFENDANTS 
ENTRANCE WAS UNKNOWN TO VICTIM WHO WAS CONFRONTED 
BY DEFENDANTS WJTif GUN THEN TIED UP AND MADE TO 
KNF...EL IN WALK lN COOLER. VICITM WAS SHOT IN HEAD. 
13. 11.. Describe the physical harm und/or injuries iofficttd on tbe victim: 

SINGLE GUNSHOT WOUND BY .22 CAL PISTOL 
b. Was the victim tonurro, ~tate the nature of the torture: NO OTHER 

INJURY OTIIER THAN STATE IN 13a 
14. Co-defendants: 

a. Were there any co-defendants in the trial? Yes (X ) No { 
b. If yes, what conviction and ~entence were imposed on them? 

3 COUNTS MURDER FIRST DEGREE (JURY VERDICT) LIFE 
WJTHOtrrPAROLE 
2 COUNTS ESPECIALLY AGGRAVATED KIDNAPPING 20 
YEARS JOO% 
J COUNTESPEClALLY AGGRAVATED ROBBERY 20YEARS 
100% 

C. DATA CONCERNING VICTIM CO-DEPENDANTS AND 
A('.coMPJ ICES 

l. Age of victim 18 2. Sex M 
3. Race of victim W 4. Marital Status; Never Married (X) 
5. Children; Number O Married ( ) 

Ages Divorced ( 
Other dependents Spouse Dec' d { 

6. Parents:Father•Llving?Yes(X)No{ ) 
Mother - Llving? Yes (X ) No ( ) 

? . .Education: Highe.5t Grad!! or Level Completed 11 rn GRADE HIGH 
SCHOOL 
8. Employment at time of offense CAPTAIN D'S RESTAURANT 
9. Criminal record NONE KNOWN 
10 . .Describe the relationship between the defendant and the victim (e.g., 

family member, employer, friend, etc.): CO-DEF'E.NDANT STATED 
VCJTIM: OWED HER MONEY FOR DRUGS 
I J. Was the victim a resident of the community where the homicide 

occurred? Yes(X)No( ) 
12. Was the victim held hostage during the crime? 

Yes - Less tben one (l) hour 
X Yes- More than one (l) hour 

No 
Jfyes, give details: VJCITM CLOCKED Otrr AT CAPTAIN D'S 

RESTAURANT AT 12:06AM. AND WAS FOUND IN HIS CAR A 
SHORT DISTANCE FROM THE RESTAURANT BY POLICE AT 2:25 
A.M. HE WAS DECEASED FROM A SINGLE GUNSHOT WOUND. 
l3. a. Describe the physical harm and/or injuries inflicted on the victim: 

SlNGLE GUNSHOT WOUND BY .22 CAL. PISTOL TO RIGHT 
TEMPLE 

b. Was tbe victim tortured, state the nature oflhe torture: NO OTHER 
INJURY OTHER IBAN STATE IN 13a 
14. Co-defendants: 

a. Wen there any co-defendants in the trial? Yes (X) No ( 
b. If yes, what conviction and sentence were imposed on them? 

3 COUNTS MURDER FIRST DEGREE (JURY VERDICT) LIFE 
WJIHOUTPAROLE 
2 COUNTS ESPECIALLY AGGRAVATED KJDNAPPING 20 
YEARS 100% 

c. Nature of co-defendan!'s role in offense: CO-DEFENDANT 
STA TED MOTIVE FOR CRlME: 18 YEAR OLD VIC11.M OWED HER 
MONEY FOR DRUGS. CO-DEFENDANT PARTICIPA7ED BY 
GETTING TIIEM IN RESTAURANT WHERE MONEY WAS TAKEN 3 
RESTAURANT WORKERS WERE KILLED 

d. Any further comments concerning co-defendants; 
15. Olher Accomplices: 

a. Were there any persons not tried as co-defendants who the evidence 
showed participiued in tbe commission of the offense with the 
defendant? Yes ( ) No ( ) 

b. If yes, state the nature of their participation, whether any criminal 
charges have been filed against such persons as e. result ofthdr 
participation and the disposition of soch charges, ifknoW!l: 

c. Did the ae<:omplice(s) testify e.t the defendant's trial? 
Yes( )No( ) 

l COUNT ESPECIALLY AGGRAVATED ROBBERY 20 YEARS 
100% 

c. Nature of co-defendant's role in offense: CO-DEFENDANT 
STATED MOTIVE FOR CRIME: 18 YEAR OLD VICI'IM O'WED HER 
MONEYFORDRUGS. CO.DEFENDANTPARTICIPATEDBY 
GETilNG THEM IN RESTAURANT WHERE MONEY WAS TAKEN 3 
RESTAURANT WORKERS WERE KILLED 

d. Any further comments concmning co•d!!fendants: 
l :5. Other Accomplices: 

a. Were there any persons not tried as co.(lefendanL~ who the evidence 
showed panicipated in the commis~ion of the offense with the 
defendant?Yes{ }No() 

b. If yes, state the nature of their participation, whether any criminal 
charges have been .filed against such persons as a resnlt of their 
participation and the disposition of such charges, if known: 

c. Did the accomplice(s) testify at the defendant's trial? 
Yes( )No( ) 



D. REPRESENTATION OF TI-lE DEFENDANT 

I. How many attorneys ri:presented defendant?.........i_ 
(If more than one counsel served, answer the following questions as to each 

C011:nSe! and al!ach a copy for ~ch to this rq,ort.) 
2. Name of counsel: .wies s1nnon,i, Pat:ridc 16::Na.lly 

3. Date counsel secured: 

4. How was counsel secured: 
a. Retained by defendant { ) 
b. Appointtd by court (x J 
c. Public defender ( ) 

5. If counsel was appointed by court, was it because: 
a. Defendant unable to afford counscl {l<) 
b. Defendant refused to secure counsel ( ) 
c. Other (ex:plain): __________ _ 

6. How many ytars has counsel practiced law? 
a. Oto5 () 
b. .51010 ( ) 
c. Over JO (l<) 

7. What is the nature of counsel's practice? 
a. Mostly civil ( ) 
b. General ( ) 
c. Moslly criminal (i;,) 

8. Didcounsclscrvcthroughoutthetrial? Yes(><) No () 
9. lfnol, explaiu in &tail: _______________ _ 

10. Other significant data about defen~ representation: 

E. GENERAL CQNSipERA TIQNS 

What percentage of the population of the county from which tbejury was 
selected is the same race as the defendant? N/.l\ 

a. Under 10% ( ) 
b. IO"J.-2.5% ( ) 
C. 25%•50% ( ) 
d. 50%· 75% ( ) 
e. 75%-90% ( ) 
f. Over 90% ( ) 

2. Were members of defendant's race represented on the jury? Yes ( ) No ( J l'l/A 
How many of defendant's race were jurors? __ _ 

3. a. Was a change ofvemie requested? Yes (" ) No 
b. Jfyes, was it gr.anted? Yes (x) No ( ) 
Reasons for change, if granted:,--'"""""'-----------
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REPORT OF 'l'R1AL JUDGE 
INFIRSTDEGR.EEMURDERCASES I 

lN1llB CTRCIJITCOURT OFCOF'FBE COUNTY J 

FILED 
JAIi ~ 7 20d 

STATBOF'fENNESSEE j 
Case No. 3,J06F 

•. 
Sen!CDOe ofDcath { ) 

" MArnIEWVlCTORPERK!NS ~ Without Parole QC} 

,. ,. ,. 

,. 
,. 
,. 

" Life lmptisomnont ( ) 

A. DATA CQNGEl!N/NQ THE JJIJAL OP DID WEflNSF 

Did you as "lh_irtlll!Jlth juror" find tbe.de:f=liant ~ guilty beyond a 
tellSODab]e daubt? Yes ( ) No ( ) NJA OC-) (Plea) 
Did 1he dtfi!udant lYai.1'8 jury ~ ofpur,illbmmt? 
Yeo ( ) Np ( ) N/A(X)(Plea) 
a. Did'lhe_St!R file anol;ia, ofimatto Jeel:::lbe death p(IDalty? 

Yes (X) No ( ) 

Relate acy iriguifieant ~ of the asgravatirlj ~s) 1hirt 
iofllltDCOthepuaifilun«lt .. _ ---------

Wetethe i!lggl:IIWting ~fbmd lUppQ!ted by die 
evidmoeJ"Yes ( ) No ( ) NIA(X}(Plea) 

10. Mitf&atlnB C1rcuni-=, 'I,C.A. § 39--U·~ N/A(X) (Plea) 
e. Wcetbemitlg'atjng~raisedbytbe~ 

Yes()No() 
b. .If,so, whatmltiaam>s ciroum'1ame8 were raised bytbc~? 

y~ No 
(I} No l!ipiDClll!prbr:dibhilolhlllo,y (} (} 

'" ~...-.I o..~dlltwbanoe C} (} 
0) hnlcips!loo«-i,,,~ (} C} 
(4) Bel:il!fdlllooaduc:ljta,liW (} (} ,,, -- (} (} .. Elttrenl<dm=s01Jllbstan&i~ (} (} 

'" y~.Dflk!cndant (} (} ., Mmlll~or~or~oa (} (} 

'" Otbtr(~.2. (} C} 

(o) Relate any signi{icantucl$ abol!l lhemi~ clrcunlllanee$tbat 
influenee the punilhmcnt. 

(d) lftried w1thajury, - thejmy lmtruotod.regardl,,g.lll tl,e 
clrcumsta:n,;:e!indk;all!dhi lO(b)a11miti£11tingcl~1 
Yet()NP() 

'· ,. 

b. Did !he State file a llOllce of to.tent Ul SM life implUOill!lCDt without 
puole? Yes { ) Nci (X) 
Did the State withdraw i!fl no:lioc ofmf.llllt Ul seek 1he death penalty 
dtbo=rfmmallyotinforn:ially'l Ye., (X) No ( )(Plea) 

d. Who JCll1cnoed defel>dant? Judge (X) 1r,ry ( ) 
e. Whltll:llleQC!:w.-Dll]X*d7 Dedi ( ) LlfeWithmllJ>arole (X) 
f. Iflifl: iinpri8oninent,. Wll8 itimpo,eclu a result ofa ln.uigjury'I 

Yeia ( ) No ( ) NIA(X) 
Wu v!ct!m imp11Ct ~ !utrodooed at trwl? 
Yes( )No( )N/AOC)(l'!ea) 
Aggrawdng~.T.c.A.§39-13-204{1): NIA(X) (Plea) 
a. Wm.atatutoiyi!pVatirJs~found? Yeo( } No { ) 
b. Wllich.af1belbllowingnatutocyaggravating~were 

instnmd .nil 'Mlicb wm fuunlf? (Plc:asenotethe ~ of'Cbe 
llBtldory aggravatiag ~ instructed ln the blanb provided 

. When applbble. Le.., the l!i189VCl'!JOJI or the 1995 vcnion.) -() 
() 
(} 
(} 
(} 
(} 

(} 
(} 

(} 

(} 
(} 
(} 
(} 

" 

"""' (} 
(} 
(} 
(} 
(} 
(} 

() 
(} 

(} 

(} 
(} 
(} 
() 
( 

Jf no PIii. wbicb clmimSlmloes wue not induded 11& lllitipting 
~stances md Qp}iilD. lWI)' ~~lYm'C!Clllitted: 

l J. If the ~ WIii death, dc,es the evideuce ,hnw 1hllt thn defendant killed, 
IIUlllDpted ui kill, o.r ~ that a lil&i"illke plac:e or that lelhld fume be 
cmpioyed? Y~ ( ) No ( ) NIA{X) 

12. Wu 1hcrc·11111 evidence that It b time, r>fthto of'fmae tie defmidmt WU 
und,,r tbe.tnfluffiOC of'Dan:otk,s, ~ 4mif ot akoool which actuBlly 
etmlrilmtcdtotheoffei;ise'/ Yea ( ) No (X) 

Ifyea,expl.aln,,, ------~-------

13. Gc:ncml ~ of'lhetri9.Jjuds;t conoemingthe tctltelll:lell:llpOI~ in 
1bi~ euc (e.s,, wbelherthil ~ ill oGl!lirttDtwiai loo9tmipoacdin 
similar cases the judge bas trml, eto.): 'The :=met WM mo,ioJll1'.II wlfh 
,irn,1or a,ca m,Wm:inr th,, IMP/"' J'1'!'llYW"i. ltwv.111 flf'l'.flMploe 

J4. Briafim~OXI of the UiaJ judge al! to effl!iutt and/or a&of.-0f dcfi::ndant et 
trial and~ Atthenleamu1preb;illr mtnsn !Nldefmdw's 

I. 

3. ,. ,. 
7. 

UlJlMl"\ ftD!) affe&l:wm "PP''Vl'WfitoJbapjm,wt snd wtthout -,.._ -------------

NmnePrrkiPs Mattbew:Yl<l!Qr 2. BirthDate 07l30/l9BO 
Lut, F~ Middle · mo.fd""l/ye,f 

.Sex ,Mak 4, Maritalmitus·. Nrva-Mmied ( } 
bx~ Mmied ( ) 
Cblldtell: 'Numbc:r l D!vtm:ed (X) 
Ages: 2..12..1! Spou,e ~·u ( ) 
~dependmts:~ 
Parents; Father-Living? Ye,. ( ) 

Mother-Living? Yes (X) 
No ( ) Unkn<i'IVn {X) 

No ' } 



Ptl din &.isbrmiaanemUm 

14. a. Doeiidledei'altlaothavearecoJdClfpriorconviotiOill!? 
Y"()No(X) 

b. Il')'t!S.lilt lbeo1fe.n,,es, the dates of the ol!inL,es llnd the~ ......,, 
Offense DIiie Senmni.e 

!:------------~--­
!:-------------------

:x::.. Yea-More than one(l)hout 
No 

Jfya,giveik<eJls.:. ______________ _ 

13. &, Des1:.nlietbophyiQealhamllld/Qtiq/llnll$iti.tli.:ec!.o:u1hevidm,.: 
This #m r@ri:rl knffll • :md iJx'}p,jipg !be &ttrtinvQflva:Jltt9# 

14. Co-defendlntll: 
a. Wrn~aey~in!Mtriel.? Yes ( ) .No (X) 
b. lfyeg, what oonvlction and ~ were .impoled ® them? 

ts. Olru,J-Ai:complices1 
a. Were~1UJ)' personsnotCriod as ~Who the~ 

llhoWNI partici~ill the commiuion vftbeoili,mewitb Im, 
~ Yes () No Qq 

b. Jfyes, state the w,twe oflheir pmlcipatlon. whether IIIIY crimillal 
dJqe1 blV6 hl!IOJ'l filed llpiut Juch .,_ M & :rcauftoffheir 
J)8rliclpation q the dlfp.lsitlQtl -oflllleh clwges. ifbown,; 

c. PATA CQNCfIBNINQ VlCJJM CO:P'WENPAN'Vi: ANP ,I.CCQMPIJCES 

FOR VIqilM S'.i1'PHttNJB HBBSBMAN 

l J. Wu the Yietuu I mid.ent Qflbe «uD:Dlloity~ 1he hoaueidc (H)cWl'Cd'/ 
V9(X)No() 

12. Wethevictknheld~duril'l!ltheorimc? 
Ycs· 1-then one(!) bolir 

-------.--..... ~-.. ~--~--·-- ........... , ;&•, 
fainilyme1pber,cmp~,tne.n4,etc,): Mnmrr',bqyirlend 

11. Was the victim• miiderrt of the «mnnUbity 1'ihere !be hotnlcide ~ 
Ye& ·QC) No ( ) 

12. Was the victim hddho-.gcdudll$the~? 
Yes • LCSll then we (I) .hcnir 
Yes -~ then one (J) hour 

--1L..... No lfyea,gi~debl.lls:, _______________ _ 

b. Wuthevlctimtortwcd.Sta1ethe~oftbu~ UnknaWD 

14. Co-del'=cianls: 
a. W~1he:tt1my~dantsinthetrial? Yes ( ) No (X) 



15.0llll:J'~ 

I. ,. 
5. 

•. 

a Wflttlmtl!Q']lOIK>llBJ1ottried 111 ~ Mio the evidt4ce 
showed ;participated in the «mimlsalon ofthe otl'etttc wiih the 
dcllmilmlt? Yta ( ) No (X) 

b. If)'e!l, .-dieutureoftbch participation. ~any Clrlmlnel 
~ have bten filodagdnstsucbperwns u al'llSWt of\be:ir 
par1ieipalion mid the 6upoilition of.ucb eharge,, lfbwwn: 

A 

FOR YICJJM - JAYI ON HI!RSHMAN 

2. Sex Mak 
4. Mtrital Swus: N-Married OQ 

No ( ) 
No 0() 

- () Pivor«d ( ) 
Spouse Dec'd ( ) 

------.~--------

e. Didthtoaccomplice(s)kstlfyatthe~'~1rial? Yta{ )No{ ) NIA(X) 

D. JtFHJWIBITThTIDNQFllfflimFIThIDAN'f 

I. 

, 
,. 
4. 

5. 

,. 

J. 

How many~ rqm&!llltaddofei,.dtmt?J_ 
{lf mol!C than one C(l!.ID8C\ ~ IID$wel'1be 1bllowmg qucstioos as tn each 
eounseJ encl.11ttw,:b IIOJJIT beach tn thi1 rq:>CD'L) 
Name ofu.mn~l: B f,amb::ll S!P991 &q m,4IIWI' A 8!mmQlll f¥ 

,-.. A SirnZD9P! :fAA §ltfll 
Howwas~~ 
a. iwlainedby~ { ) 
b. Appointed by c0\1lt (X) Jiqnes A. S'lmn!~ B:aq. 
e. Publledtdimder (X) B.Climpbd!Swoot,.&q. 
If~ WII appolntedbyeatm, \WS '1 bec:auJv. 
"· .Defe!llfiint Wlllhle lo afford roun,e] (X) 
h. Pc!c:ndant~to~~ ( ) e. 0th«(~: ___________ _ 

How 1mU)' ~ has eoimse.! practiced law? 
a. (lto5 ( ) 
b. 5tot0 () 
"· 01'1.ltlO (X)(Mr.SlDOCll.mx!Mr.Shw:nons) 
Whll!. is the Jllltl1le of coun,el'5 practice? 

u 

7, ~on: Higbm Osadeor Level Completed-""-------!: =thneofottens&...1,.._ ____ .:._ __ _ 

10-. Describe the tdatioDabip ~c:nthe ~ ilnd1he vio6m (a.g., 
&mily rnmibcr, ~oya-, MeDd, cle.): Ms@W'f bqynjcrul 

14. Co de!todrnt,~ 
a Wenthmaayco-defendabtsinthetrlal? Yes ( ) No (X) 
b. lfyes,whatcwvidkm.and~were~OAthem? 

" 

·-------~--------------- -

a. Mo,tJy oivil ( ) 
h. ~ () 
e. Moistiycriimnal (X)(Mr.~andMr.~) 

8. DidCOUU1ellP:fYctbrougbaut1he(rlal7 Yes { ) No { ) N/A(X)(l'leo.) 9. Jfnot, txplam inl.Wtail:, ___________ _ 

IO. Otber~dataabout~~•·-------

B. CWl!JIAI CQNSJPFMTIONS 

I. What~ ofthepopullltion ofthe wunty from wh&b. lhejwy wus 
selected is the Nme raeo ~ the de&:ndaut? 

a. Unde:rl0% () 
b. 10%-25% ( ) 
e. l!i%-50% () 
d. 50%-75% () 
e. 75%-90% ( ) 
t 0-90% {X) 

2. Were meinben of defeiidant'ii race repn,&ea:doo oo the jury'/ 
Yes{ } No( ) NIA (X)(Pie.a.) 
&wmaeyof~nice-J\lml? N/A(Plee.)_ 

3. a. WasadiangeofV!llm<!~? Yes ( ) No (X) 
b. Jfye.,,Wlllih·~ Yes () No () 
Reeisom forebangt,, lfgnmttci:. _________ _ 



6. Date trialjudg,:'s~port 00121p.!ete!IUl~;,@~UL-------­
.. 7. DIMdtec.*,,edbyS!!pffllll)Coun~--------'-----•8. Ottte~w.iewcoippllllm, ___________ _ 
•9. Totaldapsc,:IOl)'ll: _____________ _ 
JO, Olhm-, _________________ _ 

"'Th be Q~ by~ C.outt 

This~ was .fllbmilicd to lh~ ~$ ~ Mid ta the attorney 1ot the 
Statechsuclicoonmew:riis eitbetdesliootonleb ~hi fl'lx:tual accimicy. 

D.A 
( ) 

N 
"""" "°""" (X) 

( ) 
( ) 
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REPORT OF TRIAL JUDGE 
IN FUtST DEGREE MURDER CASES 

rN nm CRlMJNAL ~~io~ ~A YmSQN co'i!:'!!>==a:i 

STA TE OF 1£1,.'lilBSSEE 
C- No. 99<-A-403 

So:,~o!Dcalh() . 
Li~ Wilhoul Parole (X) 
Uk~() 

A PA.TA CONCRRN!NGTIIE TR!AJ OflHEOfFENSJ) 

l. a S111wDfCue:Clrigin,il'l'rill() JI.~()~ 

b. Brid,11m111rryofthe&cllloftlu:.bo,,,icidt,mcl»dmg1bemo,n,,.u1td 
to<:a\lSCll=lb mdiceooof<:tVDo: 

Defcnd111tplmn.d wilt,~ Nora Young kl pin entry 
illlo victiin's refid=. Once inside, defend,nt Robirun, ohot and ti!kd 
Paul EaskJ,, Shirky SU.wan Md Cari"" Srei.an. AU viclimo .._ l:intd 
with ,nullipk gunsbots fmman .lllt<lmldlo we,pon. Ddeixiam Robidson 
ti,.,, fledmddi•po .. d oflhogun. Thtl)lfflday, tbtddmdm,! lllJ!Udcred 
himsolftr> polite '"1Cl edn:ii!llld !he .sbootirig,-. 

2. Bow did !ht defendant plead? Guil!y ( X) Noi Ouiliy ( ) 

J. W1Sguilfdo!ermim,dwi.fuorwilhoutajmy'/ Will, ( )Wi1hout(X) 
PJtd Guilty 

4. Separato~: 
a. Wereothetoffenaalriedioibcsmneoial? Yo, () No () 
b. lfye,;,liotlhooe~,,fupositio,,,andpuqi,lnnell1: 

Ddendlmt ontftd guil!y plea~. 

Oidyou 11 "thtrteemhjumr' find thl,ddCDdrmt wai! guil!y beyond l 
n,aSQnlbltdoubt? Yea ( ) No { )Not.Applicable 

Old !he dc&ndam woivcjury do!emtinoliol3 ofp~ 
Yes { l No ( ) Not Applicable 

IA-.... "P'"'"""°'_'°' ____ T,C,._j 

D-1Mll_o/ ........... -.ni.--............ ,._, .. Cf .. 
n.., ....... - ... 

Relate :my signlfir.an1 •si,ms oftlx aggo,vat,og ctrcllmttanoe(•) tha1 
tntlueoced lhc p,,fl\$111110,u, 

Tho S11te would have pltlbobly glvt11 J10tite of(i) (!2) 

c. Were the aggtal'lllng ~• found lllpp<)Red by lho 
evi&r,te? Yes ( ) No ( ) No!Applicabk 

!-0 M"rtiptjngC~•. T.C.A. §39-JW-04(j): NotApplieablo 
a. WetelhemiliprinJ;cin::w:nl~raiRdi,ytheevldmce' 

Yoi ( ) No () 
t,. !fao. l't'ba! miligtliog oin:\lnlSl&I,. .... wen, raisecl bylhe~! 

Yes No 
() () 
() () 
( J () 
() ( 1 
() () 
() ( J 
{) () 
() () 
! ) () 

o. Relate any Jignifia.i>t flC!S about the miflSatlng circumr1an.::es trun 
influono<d !he punlslment 

The dtfen"' would have prot,ably ti= notia of I. 2, &. 4 

d.Jftnodwuh •imr, wasthcjmy ~n::gw!mgal'. !ht 
oircl!nulmlo .. il>dlCS!tdin lO(b)a•Dlili.ll•tiD,gcirOII~ 

Yes ( } No ( ) NutAppllC.W!e 

lfM, list whic:h <ciroiunnanoe. were not Included as mitlgating 
circ~m><lexpl•illwh)'111d,~01:s .. ·m 
omitted: 

The dc""'8ewruld haw probably givt!l DOile< oil, 2, &4 

11. lflhcsoutcnoeWll< dealb,doe! fl>oovido:nccffll>W thotlhcdcl"t:ndanl 
i:iJ!ed, atlCm])!ed ro kill, or intmdcd 1h11 a killing take plaee or !hat 
!•Uw fbrce be omployed? y .. ( ) No ( ) NOi Appiiolol>lo 

12. Wu lh=any ovi<blce11uuatlhet!mooftheofferu,c: !he dolendl%>t 
was lllldor lho iuffuen.:. ofoarcolie<, dm:,gaou1 drug<i o, itcohol 
whichactually..,.,tribultd1<:>lheoffimst7 v .. ( ) No ( ) 

a. Did theStatcfileanoticcof!ffleti) 1<> ~ lhc dcMhpenalty'/ 
Yci,()No(X) 

Tot dckndao! enl,red guillypl.,.. l>eftlre th< State 6kd vmnen 
Mtioe. but had,;...,, >mhlll l>l'lboe cf il"• iow,! to do JO. 

t,. OidtheState Ille ,notioe oNntem!ollleklift ~1 
wilhoutp;,rc]e1 Yti ( ) No ( )Nml,;,pl"1oahlo 

o. Did tho Stai. wi!hdrawill~oflrl1ffltto o=elc Ott doa!hpenal1y 
citberfo11111lly..,.mfumia1ly?Yo1 ( J No ( ) NolApp!ica1,le 

d. Who $mlcnccd lldcndmt? 11>11ge ( ) 1llry ( ) Pl•• 

•- What aentmoe was impo90d? Doa!lt ( ) U& Withaut hrok ( X ) 
3 COllrm Olnoum:nt 

f. lfl!fc b,q,,i-, .... , 1t lnlpo,ied "' • n,lll]t of a hw,gju,y'l 
Yee ( ) No { ) Na!Applicable 

8. w .. >'i<mll UDJl'll'tevidtnceirltrodu«dot !rial? Yet: ()No() 
Nol ApplkabJe 

'1- -Awavatint; Cir~ T.C.A.f39-l3-204(iJ: Mot Applfoobl• 
a, W=111atu1my11Jgr1va!m:gwwm.!1111cesloond? 

Yes( ) No ( ) NotApplitabla 

b. Whiohoftbe~-lot)'~cin:wnJ!aneo,W"fl': 
mstructed.ndwbioh wmfound? (Pleuc~ \be wrslonoflhe 
•IW!o!Jrawav•tiD,go~hutrucledin the blank, 
pro>'idlldwhffl applk:able, j,:.,lhc 1989 Vffli11n or the 1995 -.., ·-· Imlnl<!Cd 

"' Ymi,oflkc- () ., p,,.,.--., () 
()) 

ftlsl:of_to ____ 

() 

"' ::.::..~'"=~ () 

" () 

"' To...,ld,ns .............. OIL............ () 

"' ~;.""""'"""""will, -- () 

" ~ttodwbik;o~-- () 
m Victmi""'•-~flow -- () 
(10) v.:mr,.,..,iudl<,dlR'icl........,, 

~ ..... dcci.,iolifW,"'"'--
() 

(!!) () 
(ll) -- () 
(ll) M,,!IJotioaoflh<hody ___ () 
(10) £lol<rlyot~r..-1<.;..,. () 
{lj) """' 

11n..,._..,1rio!....,,-1111,,,.._,,e_ .. ,...._,_..,.,_. 
"'~--(1,,oi,ool .. .., __ 

f!y,:s, a;,laio: Unknown. 

() 
() 
() 
() 
() 
() 

() 
() 

() 

() 
() 

" () 
() 

!3. G~neraleommeriJBDf!hclrill!judgeconoc:rni:nS!he&e11!=eimpOllod 
inthi,oaoc(c.g~whffllCl"thiolCl!fertceil.o,u,is!Cnlwi1hthost 
impotcd in atmilar oases Im judge ha• lri,:d, etc.): 

Hmngprt:,o=led cues In whiclt tho lkluh pcr:$1!y i, IIIIJ>(llltd 
for two ormn ~ wnuni!k.d a tho &ame lillle,jer(Q often 
lmpooe tho - punimma,r withol,t mraott\ino,yml1lp!ing -= 14 Briefm,pressin, oftbe lriaJ Judge 11!1 IO 0011duet and/or lffcct of 
dofendanl 81 lria! and ICllleDcitl£: 

During t!II: guiltypl<a, the defcrulam was mr~lr p<>li!C Ol)d 

aneruivt, Thero """' no oor.:e,,, about his Ulldm;f«ndin& oflhc ,,_ 



Name: Frederick 1= Robin>ou, Jt, 2. BinllV.,te:9-2?-?9 

3. Sox: Mo.le 

4. Mlri!dlmlllli, tkvaManitd(X)Ma:md( ) 
Divmced( ) SpolacDec'd( ) 

ltaq; A1rica,:, Amr:rk,m 

6. Clu1<!=, N11mbl:r l Age,,: 2 

Olbt:rdOJ)tl)C!em,: ----------

Parmu, Fttber-Livihg'I v .. (X) No {) 
Motboo"-Livii>g? Yq (X) No ( ) 

8. Educa!itlll:JllghcstG!ldeoruve!Con,plet.d: ll~Orade 

9. lnlel!iJ<,Dc.elrn:l:Low(]Qbelow70) __ 
Med.(]Q70to JOO) ..... L .... Jl'<&B, !987, 198S) 
High(]Q8bow, 100) __ 

""'"'-
10 a. Wa.,theluueo.f&fcnd.vi!'1me,,ital~m,derT.C.A 

§39-13-203 tu:d'/ y .. () No {X) 

b. lf51>,dldlbecourt futdthatlbode&ndant "II mell1,illyullmlcd 
a.,~:inT.C.A,§39-J3-2ll3(a)'/Y .. ( )No() 

NOi Applic&bl~ 

JI. a. Wou psycliii,tnc or psycbologioal cva!uatim, pedom]M? 
Ya ()() No () 

!fl"*, lllll1n>!IUC potlincnl psyci,illlric at p;ycho]cg\cal 
i!lfunmtiOll and/Qt di11£Dt>SOS m,calcd b)'1w::b evaluation: 

Fill !hi, cue, aoJy a futeltsic ,:vaJuatim, WOii pcrfo1'ned wilh 
findinga that ho """' <lllllp<rtl:<!lt no:n-..:.nmutzable, ul! that• defemc of 
ineanily<ouldnotbe~ ~y,<>lhetev.Jua1i0111hadmm: 
oomplett iirniings of ADar>, Adjwtmenl Ditmd<:r wilh ~ Mood, 
SED, Subotonco Al;o;oc, ~ Afypi<al Pt)'<:hosis. Dyslhymi< 
DiJOC<k:r-

12. Employmantrc=d D/'~a! orn,:a,: limeofom:n..,irn:hmi~ 
iflmow,t, !)'pc o!job,l"'J', dales job held and mlSDn fur tormin""""· 

a. C""'llll OJ>!y. No further Ulfurn:l,tion 

C. DATA CQNMIBNJI,IQY[ClJM CQ•DFJ'ENPA.NTS AND 
ACQJMPJ .!Cf& 

Agr,o.fvh::lim I:$) 
Ageofviclinl2: 21 
As•ofvk:(im3: 20 

2. Se>to!v,<ltim l: Female 
Su of victim 2.: Male 
Sexofvictlm3: Male 

Race ofvielim t, Arn..r.AmeriO&!l 
Rac,,c,!victuo2: Aliio:an.Ame:rican 
~o!vlctlm 3: A1iicsl!Amtrican 

4. Mlrita!Stu:us-v,ctim!: NeverMamed( }Marmd() 
Dlvoroo!(X) Spo...-.Deo'd( ) 

MarillllSWu,-~2: Nev,,rllhmcd( )Muricd( J? 
tliVOTC«!I l SpousoD«'d( ) 

Maritol S!atu,; - vielim3: NeVCt Mmicd (X )Marmd ( ) 
Divoroed ( ) Spouso Dco'd ( ) 

5. Cbi!drtti -victim t Nmiber, ,s Od,udepe:ndenn; ___________ _ 

Childnm-victim l: Nwnbc: 0 

Otherdcpol!,:{otll•------------
Childrcll- victim 3: Number: O 

-------------
6. Parenlsvidim!;Fatber-1.Mng~ Yes ()No{)? 

Motbor-Uving'1 Yei, (X) No ( ) 

Pmt,isvitrim2,F1!hct·liviDi/ Yes (X) No() 
Mntb=r·livlng? Yeo { J No (X)Rilledwifuhim 

p.,.,,1:ewctm,1,Fathtr.Llving'I Yes (X) No( ) 
Mother-Living? YCJ ( ) Nt> (X) 

7. Educallo:n:Highce!Grade0tl.ndCoolJ)}etod-W:1Unl:? 
~, HighcotOrsdtor Lmol Complotm-¥iotim2: </" ~ 
Educatlo!l: Higb<I!! Grade or l#vel Oon,plclb(l-vh::lbn 3, 12 gmde 

8. EmplO)'melllatlimt<)fofbise • .;.timJ: wam•1 worl<itul, 
Bmplj))'IQClllattimeofofJ=se,victim2: Was:t1'1 wmkulg. 
Emplo)'ll>Onllrt time ofomt,,c • victim l: 1 

14 a. Doe,,tt,edtkndm!Mv .. ,ocordofprlotoonvictions? 

d. 

Yes(X)No() 

Jf:,cs, lis1 lbi: omn..., lh• datu oftbe ofl'l:nso and ,he 
ocnu:t11:tSimp(recd:Juvenilc""'81donly. 

COllllllittcdlllSlateC...!<>dy. 
Comwmcli IQ Slllle C\lstody. 

"Defenda!l! Wa5 on ~ irom •Juvenile """!etree whelr he 
f<>mmlttf.dthea-t"""'"". 

15. Was di. defmdanl a !'ali~! ~fthe oommunily whore lb!: homicide 
ot=ed7 y .. (X) No ( J 

16. Noteworthy pbyt;ittl or memal o~c., or disabilitiu of -.,, 

' Criminal1-n!-vlolim J: Yes 

Criminal record -vh::lim 1: MuJtipJe mi~on. F•lm,y&,,_g 
<'ffcase. pendmg wma\11,ledbydeath. 

Criminal n:conl -mtim 3: J>endms dn>s oam which we,ubatcd 1>y .... 
JO. De$crihe.thenlati!ll1Shlp bctw.- tl,cdtfm<i.rntm1dthevir:tim(e.Jl., 

flmi.lymemher,cmp1oyu,fiio,:,c1,ele.): A~cc1. Allv:ic:lims. 

11. Wu lh• victim a n:oidmt oflhe i.ommunliy when: tlte homicide 
occmn:d?Yoa{X) Ne() AU\'Wlil:m. 

12. Wosthevictirns$ld~di.lringlhocrJmc? 
Ye. -Lea lhml""" (JJhout 

::X::::..... Yes• ~:" 1han one (l) bou, 

Jfyq,giv•detail,. 

J3. a. °"'6<:nk tbe physic,l harm and/or i,,juri,s intliCW<l oo lht vic:tim 

VkliruJ: l'w<,(2)glll!IMli.Wttotlds. Om(l)oftllcfacurtdo:,e(I) 
ofO>ecl>osl. 

Victim 2: M\lltipl~ gw<hot woll!ldo with perforation cflhe bnin, 
liver, md ri_ehl lung 

Vletim 3: Multiple gur>Wlt wound. to head arnl ~h .. ~ 

b. w .. lhevic1irnstartllred,lllltctbena1urcoftbetoni.rre: No. 

14. Co-defendmtl8: 
a Weretbcrearry~1'1intllotria17Yea(XJ No( ) 

b. If ye,s, what eo:,\1iction ul! 1ont,,,/ce were U!lpaw:l on ihem? 

Pending. 

c. NBl\ln: of oo-dottlulanr, ml•;,, oil'i,nse: 

Oefuldml'6 rdati..., who had earrlior pawned lhi, dekndu.1'• 
h;rndgw,tovit:Wll'1 O>-dcktlrbnlobtaiut<laitryinio d>e~&nd 
oJJ.,.,,..j ddend:,;n! lo en?e:r. Co-dcfi:ndant dilp0$cd of weapon. 



•· We:r,,there"1l)'pc:eoo, D01 trieduco-doftndants wbo fut evidonoe 
obowod particip11ed;,, !be c<IJIIUUl<i<m oflho ofieMe wllh th• 
dcd!t,dant'l Yes (X) No ( ) 

b. Jfyes,otstclhelllllUreofthcirpa,ticipl!ion,wb!lllmanyC!11t'rinal 
charges have been filed against ni:b )lffl>(los .. a =u!! of!h•ir 
particlJ)o,lioo and lho disposi!ion of-,b chsrgu, if known: 

Co-defeudanrs w. ii! mil pe,,cfu,g. 

(lfm,mllwiw,e.OCllllml ~lllm'er lhe followingque!tions,s l<l 
w:h cmtnsel and &llllchaCllpyfur..,.h IQ lhi•report) 

2. Nameof<:oullffl,Joui.La.....,,, 
3. Oate~oecund; 7-5-98 
~- Howwas-..lecwrcd: 

a. Rotalneclh)'d~ 
b. Appojmcd b)' °"11rt 

PubHod~ 

() 
() 
(X) 

s. Jfoounul was lpj)Olmedby""""', wa,;itbeawa.:, 
a. ~11111!blc10affi>l'd~olllli:l (X) 
b. Ddt:lldml n:fusod lo = cO<mod ( ) 

°"" (upwr,): ___________ _ 

6. Rowmanyyunhas=elpn,ctieedlaw'I 
• OtoS ( ) 
b. Sto 10 ( ) 

Over JO {X) 

Wha!iJth,:Ufun: gfCOll!Ud.'1pnctiee? 
a. MOi111ycivil() 
b. Octlcl'll { ) 

M.,.eymmiJ:,11 (X) 

8. Dtdwunselocrvelbrtnigboutthttrial? Pl.a Y•• (X) No ( ) 

9. lfn<11,exploinind~I, 

Hownw,ya:flome)'!aRJ)Il'Sffl!oddofoi>d:a,11? 3 
(lfmon, lhan <3lle 0011111el ,orvcd, - the followillg quosliruit 111, IO 
U<b wnn,el and attaoh e <:Op)' for ttth 10 tlm n:porl.) 

Naw: ofW!Wtl: Rolph Nowm.on 

J Oat. ""'llleel =mt 7-S.WI 
4. Ho"' wa. cOIIUel ffl:\l!ed: 

a. Rolm>Od by ,le!ct,ds,,t 
b ~by«imt 

J>i,b)jc~ 

() 
() 
<X) 

S. lfcounaelwu~byoourt.MS~beuu<t. 
Dot.:udmJtuz,oblewatfordCOOti&OI (X) 

b. Ikfeadantn,L'w;¢<11<>11tWRwmll,:l () 

°"" {oxploin), 

How many yun; hai r,;,u,,sci J)tfflioed law? 
o. OI0.1' ( ) 
b SroJO (X) 

Ovcr!O () 

7. Wha1Ulhonatun:ofeoun.cl'iprac!it1:? 
a. MOil1lyem!() 
b. Cicnm.l ( ) 

MOSl!y erimintl 0,:) 

8. DidOOW5el8"'YC1hrougbQUtlholrial? Plea Yes (X) No () 

9. Jfnot,e,;plai!iindeflil:. __________ _ 

Qfmon, fllan one ccumeJ served, anrwnr 1he follo'Win_g quc1tioos u 10 
e&oh C011t1>el md ait.,th a copy for each 1o 1hi, report.) 

l. Namoofcourisel: Mil;eEnglc 

3 nm cmmsol sccund: 7-5-9/l 
4. aow..,.. co-i """"'<I: 

a. Rdlhaodby~! 
b Appoilltedby;curt 
;. l'ublkdofcndet 

() 
() 

'" 
5. Jf<:OUIISd wu flj)J>Oimedbycomt, wui1bocaiuc 

Ddi,adanfllllllhl810 atford coun,el (X) 
b. Dlln:ndanlmiw:dto~couusel ( ) -(~): 

HOWUIIIlyy<a,hlfi~I pnctioed I..,? 
a 010S ( ) 
h 51o10 ( ) 
;. Ovt:r 10 (X) 

Wbatl1 the D!1un: of e<1110 .. I'• prae1ice? 
a. M~ci\'il() 
b. G«iond () 

MostlyCl'!rt1inal (X) 

Jfnot, ,nplaintndetail: __________ _ 

10, Olhcr~d818 aboutdof"'1Sll n,presM1a\ian: ____ _ 



E. QfilIBRAJ CONfilPHMTIONS 

J. WhalJ,<:tt;to,ligo nf"thepopulaliClll ofthtCOW!lylhJm wh!cl,1heji,ryw1s 
>mcied is tbewne roe.is tbe~(7 NotApplicab!,: 

•. Under JO% ( ) 
b. 10%•2S% () 
c. 25%-!i0% ( ) 
d 50%-~% () 
•. 75%-90% () 
f. Ootr90% () 

2. W0ttmcmbersofdctel>dant'•race~tcd011lh<Ju,y? 
Yos( )No( ) N<l!Appllcabk 

1. Wasachl!llgoofW:mi•requosted'IY .. ( )No( )N<lrApp~cablc 

b. lfyes,w11$ilgrnntr,d?Yo.s ( ) Ne ( ) 

Ru.1oas f'o!t clnmge,1fgramed: 

F. OfRQNQfQQYQfCASE 

Oalcefmrost: 7-3-98 

Dllk!tilili,q&n: Plea 6-17-~ 

4. Dato nnt=e jo,pofed: ~ 17-119 

5. Datop;•Mrial~rukdr:m; N01Applicablo 

Dai•ttialjudge','"PCJl'!~od 16/<.s·l'l'I 

•9. Total elop,;cd days 

"· --;;;;;;;;;:;;;;;;;:========= •To be-complolod by :Ollpmne COUii 

Tm$ RpOtt WU auhmi~od 10 tht d"1'=!a/ll'1 counsel Md 10 the •tton>cy for 
,he State Jbr ouch <lO~ at oilbm- dealR>! Ill make ommomJns its lat:tual -
2. Hadno~ 

D.A. 
{) 

() 

() 

Defense Cm,n,cl 
(X) 

() 

() 

I hcnoby catify IM! J Jur,o eom;,leled lhi1 ,q,mt le tho be,,l efmy 
ability and 1hu! !he h,fuimoliOII bcn:m io """"'""' md rompleto. 

'" J 1/qq c;...,1 ei,.,,,~ 
DON: Judge 

Crimin.I Coun oflnl'idson County 
20"' Judicial Di$!ri<I 



Attachment 30 



REJ'ORTOFTRJALJlJDGE ,i..~ L D~ 
IN FIRST DEGREE MURDER CASES [ JIJL I 1 ?1)(15 I 

IN nu: CIRClJJT COURT OFRll'l'HRR.FORO COUNTY, 't!sNN ;~ .... ~ ~ .... 
STATE OF TENNESSEE 

LATONYA TAYLOR 

Gase No. SJ621A 

Sentence ofDe.ath 
fil 

Life Without Perole 
fil 

Li& frnpri,onnttm! 

A. _MT A CQNCERNING THE TR1AI QF Tiffi OFfENSE 

l. Slalus of Case. Original Trial ( X) Retthll.Resentencing ( ) 
b Brief summmy oflhe flms oflhe homioi~, inoluding the mean:; oscd to 

oause death and scene of crime: 

() 

(X) 

() 

On Joly 12, 2000, a! approl0n:u1lely 2:22am, an offioe.r WM. dispatched 10 !he re~r 
of K-Mart in reference lo a possible drunk dJ-iver. Upon arriving at Lbe K-Mart Jheoffice, 
found a vehiclcwilh a whifomale, latetidimlified 1& Troy Snell. The >11bjccl hu bern 
Mot in lhe le!! tc;npll:. A I-shirt bdrirnl the victim's head hid a !lllllle tag from Cap1ai11 
D's on it. It wu no~ the ignitioa key was lo "on,W but !he battery V><IS dead, all door,s 
wm, unJool,:c,d ,ru;cp! the driver's side, and a Wflllel, bottle and cigarette we.e foo,,d near 
the victim. An officer was ~atchlld ta Coptain D's when an extenninator called police 
after di.covering two hodie;s in the waJk•in cooler. The door IO lhe c<Wler was open. 1111d a 
black male subject (later identified as Bryan Speight) was k.Ol:cling and folded over with a 
gumbo! wound to the top ofbi~ h«d. A white mole ~ubjec1, later identified as Scot! A. 
Me~, wa,; laying on hi• !en side lacing the mir of1he cooler. 1k was bound with an 
elecincal con! and Blurt in th~ back oflhe hei>d. 

During the coun,e of the investigation it w,ui revealed thal all three victims were 
shot with the 8llltle .22 caliber gun. There were no .,;gns of rullggle or forced cn!ry, Two 
bag,; witl! !he two evming deposit~ to111iingS:]780wcn: missing. The rewiu111111·s alarm 
sym>n was off and all 1hedoor5 wert loeked. 

LaTonya Teylorand Percy Palmer wuc developed as suspeel$ and wea ind,m:d 
on November 6, 2001 with three .:ounts fin<! dc:grc,c murder, three oou nts felony murder, 
thret: counts esp,ecially aggravated lcidnappmg, and one counl especially aggrantecl 
robbery. 

,~ Toavoidarrcstor~on (X) (XJ ,,, Commitiod in conjunction with--
aoothcrfelony ( l () 

'"' Commilled while in custodr. ___ () () 
(9) Victim wa,, a member ofl•w 

cnforca:D<ml, elC () ( l (JO) Victim waujudge, diatrict attorney, 

"'· () () 
(11) Vwum was dt,;:ted official, eic ( ) ( ) 
(12) MUli lfflllller 3 Victims (X) (X) 
(13) Mutilntion ofthe body () () 
(14) Elderly or particularly vulnerable vi.:tim 

() ( l 

3. 

JO. 

How did the ®fondant plead? Guilty ( J Not Guilty (X ) 

W.asguiltdetcnninedwilborwithoutajury? With (X) Wi!houl ( ) 

Separate: Oll'en,cs: 

a Wcrco:h""offcnseslriedinthesiunetrial? Yes (X) No ( ) 
b If yes, list those o£fon5es, dispollition, and pu!Ushme.o.t: 

Pn:meditatcd Mlllller (x'.!)--Found auiUy, 3 Hfo sentence. to mu concwrent 
!'.specinlly Ag8J3Vatcd Robbery (:i:J}- Found guilty, 20 yes111 lo nm 

consectrtively to life senwnoes 
Bspecitlly Aa8'11va!ed Kldnapping (x3}---Found guilty of2 counts. not guilty 10 I :!! years caeb to run COOCll!ffll1 with each <llhcr and cwisecutivi:Jy 10 life 

Did you •~ "lhincenth juror'' find the defendant wa.s Builty beyond a 
reasonabledoub.t? Ya (X) No ( ) 

Did the def~anl waive jury de!ermlnation of fl"llishn,cat? 
Yes()No{X) 

11 D!<,I the Stllte file an~oc of~ to ,ee.kthc de;ilh penalty? Yes (X) 
b Did the St.le file 8 no!Jce of mtent to seek lilc impri.somnmt without 

parole? Yes (X) No { ) 
Did Ilic State withd.aw ii,, nDl.ice ofintenl !o seek the l!ealh pl!nalry 
~fomudlyorinfonnalfy? Ye;s ( ) No (X) 

d. Who sentenced deWldlllll? Jlldae ( J Jill)' ( X) 
What &enle:nce wu ttrlpOBed? DMth ( ) Lifo Without Parnlc ( X ) 

f. lflife imprjoonment, was i! imposed as are.suh ofa hllllBJmy"/ 
Ye.()No() 

Wa., vi<:tim impBCt evide.n<:c inlroduc,:d II lriaJ? Ye.. ( X) No ( ) 

Aggravating Circumslar.c=, T.C.A. § 39-13-204{1) 
a. W~~lll!Uloty~vat.iugcircumstanee11ft,und? Yea(XJ No ( 
b. Which of the following statntory aggJavating ti.rcumswiee, were 

IIlWUcted and which were found? 

(l) Youiliofthi:vic!im 
(2} Prioroouvietions ------

~~ ~:~:~=·~-----
(SJ Heinous, atrocioll', OT c,ucl~ 

"'""""' () 
(X) 
( l 
() 
() 

No () 

Found 
() 
(X) 
() 
( l 
() 

Relate any BignillCl!llt 116J1CC1S of the pU:avating circumstaooe(•) lhat influettce the 
pUmruun...,t: Nnne 
c Were the ~ ciroum.staoccs found supported by the 
cvidmce? Ya; ( X) No ( ) 

Mitig;,ling CircumstancM, T.C.A. § l9"1J..204{j): 
a. Were the mitislllins ~ raised l>y the evidence? 

Ye& (X) No { ) 
lf so, whet mitig:ating cin:umstimees were raised by the evidence? 

(() 

"' (3) ,,, 
'" "' "' '"' ,,, 
(JO) 
(11) 
(12) 
(13) 
(14) 
(JS) 
(16) 
(17) 
(18) 
(19} 
(20) 

No signiiie,mt prior crimiul hiswzy 
Extrl:tlle mental or emotional disturbance 
Porticipation or consent by victim 
Bel.id that coru.luc1 justified 
Minoraooomp!ir.c 
Extreme duren or substantial domination 
Youth/advanced age of ddendant 
M<ll!tal dis= or defect or intoo.ication 
other (explain): S11t Bdow 
Bcha.1,,for White Incarcerated 
Defendant's IQ 
Co-dciendant's role in <:rime 
Dc&odant'• mental health 

Yo 
( l 
(X) 
(X) 
() 
{X) 
( l 
() 
(X) 
(X) 

~l'i childhood 1111d family history 
Ddendlun's mthef'i and mother's relationship 
Prior drug and llloobol abu.se 
Defendant's 1ldueatioo 
Defend.ant•' emoliorud dl.Wdopment 
R~dual or lingering doubt 
Anytlring else the jurOIS observed during the case 

(e) Relate any signific.anl fllcls about the mitlgatingcll'CUmslanecs that 
inf'lu= the punishmcu1: None 

(d) lftried w,th a jury, Wlll lbe jury ins!rllc1ed regarding all the 
drcuimtances indica!ed in IO(b) ,is mitigating circmnstance.s? 

Ye.s ( ) No (X) 

No 
(X) 
( l 
() 
(X) 
() 
(X) 
(X) 
( J 
() 

If no, list whicli. circumstan= were not included as mitiga1ing eircumau,nces and 
explain why sueh drcwnstancfl5 were omitted; l, 4, ~. & 7-Not rele"llm to 1bis caie. 

l J lfthe sootence ww; death, does the ""idcn,:,: &how that lh<: defundaot killed, 
,uempted 10 kill, or in~that a killing tabp!IICC er thal lethal foroe be 
emplcyod? Yes { ) No ( ) NIA ( X) 



12 Was !he!<' any cvidenct: that at thctim• of the offense tbedekmlant wa,; under 1he 
mfluen~e ofnarc-0tic.s, d•nge,ow, orussor alcohol whicli actually 
contributed to the offense? Yei; ( X) No ( ) 
lf ye,,, exp!,un; Sbe said ihe had been thinking Eld u6i.ng drugs !he eruire day 

1~. General commenlll of th~ !rial judge COllccm.ing Ifie 5entence imposed in 
this Cllle {o.g., whcfhe:r this scntfflCe is consimnt wjlh lhose impoffll in 
similar =es the Judge has tried, ek:.); The sentence was within rcuon. 

J 4. Brief imprtS11i011 oflhe trialj\ldge as to oonduc! fllld/Or affect of defend1uu 

L 

; 

7. 

.. 
,. 

lO 

IL 

at trial $00 SCll.teneing: She did not = lo an)'lhiog lhrou!l{lolll the enlire trial 

Scl!C: F ,. 

B. DATA CONCRRNING llif PF..FENDAN'r 

2. Birth Date: 07/13/77 

M.rilw status: Never Marrlod ( X) 

Race: African Amencan 

Children: Nwnber: O 
Ages: nla 
OtherdeJ)l:Dd•DU!:n/a 

Parcnt:i· Falher-Llv,pg? YOli (X) No ( ) 
Mothct-Livlng? Ye, {X) No ( 

Educalioo: Hi.ghest Grade or Level Completed: 9111 

Low (IQ below 70): X 
MOO.(IQ 70tc 100): X 
This was a C011tcsted 1$1:lW. 

a. w .. 1ho i5Sl!c ofdefcndant'1 mental reta.rdlltion under T.C.A. 
§ 3!1-!3-203 rai,,ed? Yes ( X) No ( J 

b. lfto, did tbecow1 find Iha! the defendant was mentally ntarded 115 
delirw,iinT.CA §39•13-203(a)'' Yes () No {X) 

a. Was a psychiatric or peychologic.al eva,!uation pedlmned? 
Yes {XJ No ( ) 

b. lfyes, summarize pertinent psyohillric or p,iychologkal infu1m~tion 

12. Wr.re tbeviciimshefd hostage during the crime? Ye5, les. than on• hour. Defendant 
onte.r,:d Ca¢8:in.D'•sih:r cloong. Dllfendan!S' enln!nct; wu WOO)own lo 42 year-old Md 
29 ~ld \IJC!uns, who were confronted by defendants ,.,,;th a gun mid tied up and mode 
to kncd in the walk-in oooler, where they wm: subscquenlly~hot. The \8 ye1tr-old victim 
clocked out from Captain.D's at l2;06am and was flnmd m hi! ura ,;hart distance from 
too n•otaurant by police at 2:25UIJ. 

a. D=:nbe the physil:al hmm and/or injuries intlicied oo the victim: 
bllcb victim t111ffered a Wigle boDel shot to the he.id. 

b. Were !he victimi; ~. 9tale the nature oflhe lortun::: No 

Co-defffldant,r;, 
Were th= 4llY oo-def=idants in the trill? Yes ( X) No ( ) 

b, lfyes. whlll coovicti<m 81ld s,,nllmcc wcce Imp~ Oil them? 
On January 26, 2.005, Percy Paln,i:r pkd suilty in count. 4, 5 and 6 to folony 
murder. He roeeived • TDOC &enlffi~ of life with the pol$lbi lity of parole in each 
count.The count,; antotlllleom:urnmt 

c. N~turcofco-de~t'sroleln off11111e: Dcl'enda.ot nated the 18 year..,W victim 
owed her m<m.q for druga Nld go1 she and co·defendant inside C.aptain D's Co­
<l«<mdant participated llt>m lhllO on, but coidlicJ:ing stalc,meni,, were made 
regarding who pulled the trigger in th,: thr<:e shoalu'P". 

d Ally fu:lhcr comments CO!lCcming cirdefmdants: None 

IS. Other Accomp!J~s: 
Were there any PCfSMS n01 lried Iii eo-dcfcndaats who the evidcnc. 
showed participated in tho coznmiasion oflhe effense with the 
defendwt? Yes ( ) No { X) 

b. lfyei;, allite the 1111ture of lhoir participation, whether any criminal 
,:,b.,;rge::i have been filed llgllin.st such person,, es II result ofthcir 
partioipa!iDJ1 and tho di~osition of 6Uch charJles. ifbmwn: nla 
Did !he BOl)!>mplloe(s) testify at lhe dcfondani'• lnll? Yes ( ) Ne, ( N) 

REPRESENTATION OF THE DEFENDANT 

1. How JDll!lY a\loine:ys:represcll1ed defendant? 2 
2 Nwe ofconh$el: Hmbell Koga 
3 Date e=el secured: NOvffllhN 2001 

How was c:ounsel .eciired: 
a. Rctajned bydefffldant ( ) 
b. Appointed by tourt (X ) 
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MS. LUSTRE: Respondent does not, Your Honor. 

THE COURT: No, you are excused, Mr. Holt. 

Thank you very much. Next witness? 

MR. BOTTEI: We call Roger Livengood. 

THE CLERK: Raise your right hand, please. 

(The oath was administered) 

THE CLERK: State your name for the record, 

please. 

THE WITNESS: Roger Livengood. 

THE CLERK: Be seated. 

11 ROGER LIVENGOOD, 

12 having first been duly sworn, 

13 was examined and testified as follows: 

14 D:IJIECT EXAMINATION 

15 BY MR. BOTTEI: 

16 Q Mr. Livengood, you are the chief of police in 

17 Centerville Tennessee; is that correct? 

18 A Yes, sir. 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

years. 

How long have you held that position? 

Fifteen years. 

And what was your position before that? 

I was lieutenant. 

Lieutenant? Also in Centerville Police Department? 

Yes. I've been in Centerville Police Department 33 
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Q Thirty-three years. Did you ever have any 

encounters with Jimmy Blackwell? 

A Yes, I did. 

Q Did you ever arrest Jinuny Blackwell? 

Yes, I did. A 

Q When did you arrest him? Can you identify those 

times for me? 

A I don't remember the dates. But the first time I 

arrested him was for contributing to delinquency of a minor, 

and I think he had just turned 18. And not too long after 

that we got him for simple possession of marijuana, and then 

later I got him for possession for resale. 

Q were -- any of those cases that you investigated 

with Blackwell, were they -- any of them prosecuted? 

A Yes, all of them were. 

Q Okay. I would like to ask you to refer to -- you 

have a binder up there -- it would be number 2. There are 

some documents in there relating to a court case against 

Blackwell. 

THE COURT: What county is Centerville in? 

THE WITNESS: Hickman. 

THE COURT: Hickman, okay. 

BY MR. BOTTEI: 

Q If you could just look through those documents? 

Can you identify your involvement in that prosecution? I 
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think it's Exhibit Number 2. 

A Yes, I was the arresting officer. 

Q Okay. And what was your involvement in the 

prosecution of that case besides the arresting officer? Did 

you ever testify at trial? 

A 

Q 

I testified, yes. 

Okay. And do one of the docwnents there reflect 

that you had submitted materials that appeared to be drugs 

to the Tennessee Bureau of Investigation? 

A Yes, sir. 

Q And a report was issued to you concerning those 

materials? 

A 

Q 

could 

A 

Yes1 sir. 

Okay. And that report indicated what, if you 

One bag contained 24.4 grams of marijuana, and the 

other bag was Lidocaine. 

Q And that was the basis for your prosecution in that 

particular case? 

A Yes. 

Q Now, while working for the Centerville Police 

Department did you receive any resistance from the Hickman 

County Sheriff in trying to investigate drug cases in 

Hickman County? 

A Me personally? 
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Yes. 

No, not me personally. 

Q 

A 

Q Did you ever meet any resistance from Hickman 

County in terms of trying to run undercover operations? 

A There was -- I know of an undercover operation that 

was I was told of an undercover operation that was messed 

up by the Hickman County Sheriff's Department, but I was --

BY MR. BOTTEI: 

MS. LUSTRE: Objection, Your Honor, hearsay. 

THE COURT: sustained. 

Q Was that an investigation in which you were 

personally involved? 

A No. 

Q 

A 

Q 

Were you the chief of police at the time? 

No. 

Did you have any information that the Hiclanan 

County Sheriff or Frank Atkinson discouraged law enforcement 

in the Bucksnort area? 

MS. LUSTRE: Objection, Your Honor, without 

foundation. 

THE COURT: Sustained. 

BY MR. BOTTEI: 

Q Had you ever received any information that Frank 

Atkinson had ordered members of his staff to stay away from 

the Bucksnort area? 
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A Yes, sir. 

MS. LUSTRE: Same objection, Your Honor. 

THE COURT: You are going to have to lay a 

foundation. That objection is sustained. 

MR. BOTTEI: Okay. 

BY MR. BOTTEI: 

Q I'm going to move on here. Did you ever receive 

information about Jimmy Blackwell being involved in a murder 

in 1976? 

A 

Q 

A 

Yes, I did. 

What was that information? 

I had an informant tell me that he saw Jimmy 

Blackwell coming out of a logging road where a body had been 

found. 

Q When did that occur? 

A Somebody showed me a article from a newspaper, but 

I can't remember the date. 

Q Okay. Why don't I mark these -- I would like to 

mark two exhibits for identification purposes only of -- for 

petitioner -- I'll mark as Petitioner's Exhibit 101 and 102. 

Would you like a copy as well? 

I'll let the record reflect that I have handed the 

witness copies of what have been marked for identification 

purposes as Petitioner's Exhibits 101 and 102. 

Do those materials refresh your recollection as to 
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when this homicide had occurred? 

A Yes, sir. 

Q And when did that homicide occur? 

A September 23rd, 1976. 

Q 

then? 

A 

Would it actually have occurred slightly before 

Slightly before, yeah, a couple of days before the 

paper came out. 

Q And who was the individual that was found murdered? 

MS. LUSTRE: Objection to relevance, Your 

Honor. 

THE COURT: What's the relevance of this? 

MR. BOTTEI: He's testifying that he has 

information that Jimmy Blackwell is the person that 

committed this homicide in 1976. 

THE COURT: And how are we going to link this 

up with information not provided to defense attorneys? 

MR. BOTTEI: Any information related to prior 

charges of Mr. Blackwell related to any criminal activity of 

Mr. Blackwell, anything that would have created --

THE COURT: Let's start with who this man told 

any of this information to. So let see if there's any 

link-up. At this time he's a lieutenant. At the time of 

the murders 

MR. BOTTEI: Yes. 
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THE COURT: -- what was your rank in April of 

THE WITNESS: I was lieutenant. 

THE COURT: You were a lieutenant? 

THE WITNESS: Yes, ma'am. 

THE COURT: At the Centerville Police 

Department? 

THE WITNESS: Yes, ma'am. 

THE COURT: All right. And whatever you 

learned or whatever you heard about Mr. Blackwell's 

involvement in this murder, who did you tell that 

information to? 

THE WITNESS: It was someone -- I don't 

recall, but it was someone who was investigating the case, 

so --

Atkinson? 

the DA in 

THE COURT: Investigating the murder case? 

THE WITNESS: Yes, ma'am. 

THE COURT: Okay. So you didn't tell Sheriff 

THE WITNESS: I don't think it was, no. 

THE COURT: And you never told Ray Whitley, 

for Robertson County? 

THE WITNESS : No. 

THE COURT: So you would have told someone in 

what police department? 
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THE WITNESS: It would have been the sheriff's 

department or the TBI. 

THE COURT: And which sheriff's department. 

THE WITNESS: It would have been the Hickman 

County Sheriff's Department or TBI. 

THE COURT: All right. You would have told 

whoever was investigating this murder that somebody had told 

you what you testified to? 

THE WITNESS: Yes, ma'am. 

THE COURT: And that's the only person you 

told? 

THE WITNESS: Yes, ma'am. 

THE COURT: And do you know who that person 

was? 

THE WITNESS: No, ma'am, I don't. 

THE COURT: Pretty tangential, Mr. Bottei. 

I'll let you have a little rope. 

MR. BOTTEI: I think the point is that if 

Blackwell is involved in a murder in 1976, he has the 

incentive afterwards in order to -- and the modus operandi 

of this murder is very similar to the murder here. That he 

has one -- this would link him to this murder as having 

committed this homicide, number one, but it also creates 

incentive for him to lie in order to keep people off his 

track on the prior murder. 
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THE COURT: I'm give you a little rope. 

MR. BOTTEI: I'll just cite Kyles vs, Whitley 

from the Supreme Court on that, so I'm not coming out of 

left field on that, Your Honor. 

BY MR. BOTTEI: 

Q Getting back to the prior questions, Officer 

Chief Livengood, you had received information from an 

informant, you said? 

A 

Q 

Yes. 

And the informant had given you information which 

said what about the homicide? 

A Said that he was coming -- he was on the road, the 

main road, and he saw Jimmy Blackwell coming out of the 

woods from the road where the body was found. 

Q Okay. Now, is that all that he said? 

A That's all he said. 

Q Okay. And I believe you've already testified that 

you passed that along to whoever was investigating the case? 

A 

Q 

A 

Q 

A 

Someone, yes. 

Either the Tennessee Bureau of Investigation? 

Yes. 

Or Hickman County? 

Or the DA's investigator, someone who was involved 

in the case. 

Q You don't recall exactly who you passed that along 
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to? 

A No, I don't. 

Q Now, Judge Trauger asked similar questions that I 

was going to get to. But you never provided any of that 

information directly to anyone representing Ed Zagorski; is 

that correct? To an individual named Larry Wilks who was an 

attorney in Springfield? 

A No, it's a different case. 

Q I understand that. I'm just clarifying that you 

never 

A 

it 

Q 

After I passed it, I just assumed they would handle 

need to handle it, and I let it go. 

Okay. Just one second, Your Honor. 

MR. BOTTEI: We have no further questions at 

this time, Your Honor. 

THE COURT: Cross-examination? 

CROSS-EXAM:cNATION 

BY MS. LUSTRE: 

Q Thank you, Your Honor. Good afternoon, 

Mr. Livengood. 

A Good afternoon. 

Q I just want to make sure that I understand. This 

1976 murder, to your knowledge, has nothing whatsoever to do 

with the Dotson, Porter murders in 1984? 

A Not to my knowledge, no, ma'am. 
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THE COURT: 

MS. HENRY: 

THE CLERK: 

Roger Farley. Is he here? 

He's coming, Your Honor. 

Raise your right hand. 

(The oath was administered) 
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THE CLERK: State your name for the record, 

please. 

THE WITNESS: Roger D, Farley. 

THE CLERK: Be seated. 

ROGER D. FARLEY, 

having first been duly sworn, 

was examined and testified as follows: 

DXREC:T EXAMXNA'l'l:ON 

BY MR. MINTON: 

Q Your Honor, Mr. Farley has lived in Hickman County, 

Tennessee for the past 38 years or so; is that correct, sir? 

A 

Q 

Yes, sir. 

Sir, did something just happen outside the 

courtroom that makes you hesitant to testify here today? 

A 

Q 

Yes, sir, I don't want to testify. 

What happened? 

A I have been intimidated by the sheriff. 

Q What did he say to you? 

A I don't -- I don't want to say anything, sir. 

THE COURT: Are you talking about Sheriff 

Atkinson? 
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THE WITNESS: Yes. 1 

2 

3 

4 

5 

6 

7 

8 

9 

THE COURT: All right. Mr. Farley, I need to 

know what he said to you, please. 

10 

11 

12 

13 

14 

THE WITNESS: You know, he's just 

intimidating. You know, he's -- you know -- I don't want to 

say anything, ma'am. 

he touch you? 

THE COURT: Did he say something to you? Did 

THE WITNESS: No. 

THE COURT: He did not touch you? 

THE WITNESS : No. 

THE COURT: Did he speak to you? 

THE WITNESS: Yes, ma'am. 

THE COURT: What did he say? 

15 THE WITNESS: He -- there's just things -- I 

16 don't want to say anything. I'm sorry. 

17 THE COURT: You might have to testify before a 

18 grand jury, Mr. Farley, because I will have to alert the 

19 U.S. Attorney's Office to the fact that you were going to 

20 testify and now you're not. 

21 THE WITNESS: Okay. 

22 THE COURT: And I have to alert them. 

23 THE WITNESS: That will be fine, ma'am. 

24 THE COURT: And they may investigate. 

25 THE WITNESS: Okay. 
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THE COURT: And so -- but I'm not going to 

make you say anything right now. 

THE WITNESS : Okay. Thank you. 

THE COURT: All right. You may step down. 

MR. MINTON: Your Honor, may I ask Mr. Farley 

some questions to see if I can get any information from him? 

THE COURT: Well, yes. Mr. Farley, sit down 

and see if -- counsel wants to ask you something. 

BY MR. MINTON: 

Q How long did you know Jimmy Blackwell? 

A 

Q 

A 

Q 

Thirty-eight years. 

Where is Jimmy Blackwell today? 

He died. 

Okay. Did you and Jimmy Blackwell engage in 

illegal activity? 

A Had we? 

Q In the past? In the past? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes, sir. 

Did that include growing marijuana? 

Yes, sir. 

Selling marijuana? 

Yes, sir. 

Transporting marijuana? 

Yes, sir. 

Did it include trafficking in guns? 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

12 years. 

Q 

A 

For me or him? 

For you, sir? 

No, sir. 
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Did you ever see Mr. Blackwell traffic in guns? 

Yes, sir. 

Were you all involved in moonshining? 

Yes, sir. 

And during what period was that? 

From probably '78 until -- 10 years, 8, 10 years, 

Beginning in around 1978? 

Probably '77, '78, something like that. 

Q How would you and Mr. Blackwell transport your 

marijuana? 

A 

Q 

A 

Q 

caught? 

In vehicles. 

Did you ever get caught? 

Yes, sir. 

Can you describe one of the incidents when you were 

MS. LUSTRE: Your Honor, if we could have a 

time frame on -- he said just describe an incident. 

THE COURT: Can you put a time frame on it, 

Counsel? 

MR. MINTON: Sure. 

BY MR. MINTON: 
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1 Q In or around 1980? 

2 A I don't know that I got caught in 1980. 

3 Q Okay. Were you ever caught transporting marijuana 

4 and allowed to go on? 

5 A I refuse to answer. 

6 Q Did Jimmy Blackwell ever tell you that he murdered 

7 a man around 1976 and left the body off of Dodd Hollow Road? 

8 A Yes, sir. 

9 

10 
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Q 

A 

Q 

A 

What did he tell you about that? 

What did he tell me? 

Right. 

Told me the man was found at the end of the road 

with his pants down to his knees; he was shot in the head. 

Or ankles, excuse me. 

Q Your Honor, I would like to have the deputy hand 

what's previously been marked for identification as 

Petitioner's Exhibits 101 and 102? 

A 

Q 

What do you want to know? 

Well, the facts that you remember of the murder 

that Blackwell told you? 

A Yes, sir. 

Q Are the facts recounted in that exhibit similar to 

the facts of the murder that Blackwell told you about? 

A Yes, sir. 

Q And what are those facts? 
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A That a man was shot and killed at the end of the 

road and he was left on an old logging road. 

Q And his pants were dragged down around his ankles? 

A Around his ankles. 

Q He was shot in the back of the head? 

A He was shot in the head. I'm not going to say the 

back of the head. 

THE COURT: When did he tell you this? 

THE WITNESS: Around the time of this or after 

it, a year or two after it. You know, I don't know. It's 

been so long ago. 

BY MR. MINTON: 

Q 

were? 

A 

Q 

Do you know where he told you that, where you all 

I was at his house. 

To your knowledge, was Blackwell ever arrested for 

that murder? 

A 

Q 

No, sir. 

Did Jimmy Blackwell ever tell you that he was the 

person that shot Porter and Dotson? 

A Yes, sir. 

Q And when did he tell you that? 

A I can't give you a specific date because I don't 

remember. It's been a long time ago. 

Q Sure. And what did he say? 
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It was just over a drug deal. 1 

2 

3 

4 

5 

6 

7 

8 

9 

A 

Q 

A 

Do you know where you were when he told you that? 

My best --

10 

11 

12 

13 

THE COURT: Excuse me, where? 

THE WITNESS: At his house. 

BY MR. MINTON: 

Q And to the best of your knowledge, was Blackwell 

ever investigated or arrested for those murders? 

A 

Q 

No, sir. 

Did you ever see Jimmy Blackwell give Sheriff 

Atkinson cash? 

A I refuse to answer that question. 

THE COURT: Are you refusing to answer the 

14 question because it might incriminate you or because of your 

15 encounter with Sheriff Atkinson out in the hallway? 

16 THE WITNESS: That's the reason, ma'am. 

17 THE COURT: Your encounter with Sheriff 

18 Atkinson in the hallway? 

19 THE WITNESS: Ma' am, I have got to live there, 

20 and he will do whatever it takes to get even. He can walk 

21 on water. I mean, you know, he does whatever he wants to do 

22 and he gets by with what he wants to. 

23 BY MR. MINTON: 

24 Q Do you remember meeting with me and Paul Bottei at 

25 your car lot about a month ago? 



1 

2 

3 

4 

A 

Q 

A 

Q 

Yes, sir. 

Within the last month or so? 

I have. 
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And we talked about Sheriff Atkinson letting you 

5 and Blackwell go when he caught you with marijuana? 

6 A I don't want to answer any more questions, sir. 

7 Q Thank you, Mr. Farley, 

8 A Thank you. 

9 THE COURT: Any cross? 

10 MS. LUSTRE: Just briefly, Your Honor. 

11 CROSS-EXAMJ:NA'l':CON 

12 BY MS. LUSTRE: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Mr. Farley, would it be fair to say that Jimmy 

Blackwell was something of a braggart? 

A If you know Jimmy Blackwell like I knew him, 

usually what he told you was right. 

Q Might he exaggerate, say, quantity of drugs, say, 

you know, to look like he was a bigger man than he was: 'I 

can get you five pounds of marijuana• when maybe he could 

only get a pound or less? 

A He might get -- he might tell you he's got five 

pounds but it will be three pounds. 

Q so he was you are aware that he would at least 

at times exaggerate his 

A Yes, ma'am. 
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Offici;rs Seek Sla y·~r. 
• : • j • • 

As_:Bo~y Identified 
~ . . . ' 

,l'lf'iih 1hc ,ic,;,., ;., • ..,;r.r11 
.•.a11tMridfl • 1hh ••,r,;.i' "'tr"' 

utlin1 1h11 ;•n•l•ri:n ol • 
lh·Nbrlr ..,.,. wlu,K bod:1 '"'" 
fQ11nd S1:pl<'1nlk-r•III '!cu 0ur1• .. ......,..,_ 

• Wio,:11 houn or cr11r ... ,-c1 
•fu:1 the "'>Cl7 "'" lou,id. 
1 .. tl'/J"l•ll"n ,..H nltocd ,lu1 
The 'fflim. llony Ro~c:, Mr>:; •• 
,. .. 1• 'J.B. ,J VuN"1'llrt;. tit,. "•d. 
t1C1;n r•:utol~riy >11u,1iri1CC1 •• ,h, 
,,;nlm, llr ..... • lt•111u 
o;..,~yc ol 1~ Cu,c,•l Mbtou 
l'•n, D)Yiw,n, •-,dln,: 10 
Sbu;ffF,tni< .,.,,;.,i,on, 

Tb~ i(le11,U101;.,,,, ..... ffltdc 
hr !he F~ro! Jlwco11 nf 
J,,..C':\llJl•ll<•'t') lnd~n1ir.r.,1.,,i 
o;.,M1111 al \'luhb'IC'fl'tn, D. C, ,,, .. i.,,.,.;...., ourrh 11•-tl'I 
l1J 11",:;,pri,., flk,, Hit r"n11 
•"C•• nn r.lC' h<'c•orJO: J,c, lt""Cd 

io 11'u: IJ. l. ~--·)', MtKIA,,~J,''I O<a~s .. d wjlo,,. 
• s .. ,...;,.., ft1, MtK11u,,,y·.,ttc M•,. Jloth~IJt MrCn•r MtlCli,, 

t,,14- ,i 'I T;u,ul•)' •lirml'On al n,y. ""-nlio.(, Mlrh, ..... , rr• • 
Djf;~<'"4'11 f"nc,,I ,Mo.lYoc 111 • P,:,t1td n uy".":S he, J.u,~•rul 
v,.,rebu,g. · r••yt.d • 11•·u•r and l,l<'d 

T'hctic.djl>/MrK1nnry,f~1)1n "'"'"''1 nHulc· . .. H<. .t"•Y• 
nf '""' dti.ldttn. wu to"»d by ,..,n1td 111 ~ 10 tlht, .. ;u. •nd 
d,,., h""""' in J ""'°"''d uo t!,r C:,,,.11 OJ~ Op,,." ... 111 k,a. 
olr N¥1111tllr,0 .. 11 Rud, 1)1uc 1-kJ;lt1nc7. •lloi, ,med .•ht ltfl 
,,,Uu ,c:,Ylh of B11rl,~.,., c,i, of he, l,11.ob.,nd ii, J,nuuy 1h.i:, 
lnic,~UIC ~0. .._ ... !tl , •• ,... .,j m .. /'O•"c 

"1~.i-.11g-,1c,, ,•111 Mrl<inntf !;,<-~,.,,, of hh 111r111Hn.1 
Jud hern •~ 1>wirr ift 11)( he Mi p,111,,lc "'· 
,.~don« U, 1ht rlihi h11ul. "" Mcl(i,,.,cy M''l lh• """'• DI' hi• 
•utor,.,1,h,)wflll MrKi,111r1 t,1(1 ma1)1u 111 .,,..,, .. b»•J:. , n,, o-1 
hui, lllctd lir11 thH 1-' ll'oull J.100, wh-lth it lnf-•ord i11 t.t, .. ·i.• 
.. 1in,1h<be,d19'nlouM1•12:1l Co11n.11 "'' 1h, ....,..h,Ht 14' er' 
~111111l•r ,,, .. ......,.w.. S•rt<mhrt Kr,,.Uft)". ')11,,.;i,. '""" t1n.ri11,~ 
UI, 1/Whml W.tr111, TUI •ftnt •ll, "v•kt, ,.. rt•,,, 11, uop; 
»111. ,.,,....,....., • ..i,,··1,w .. , • rr;.~11·,. 

"Arp.11m11, h< -..u 1h01 ho,rrr ;.1 Wot r,lm Both. n •• ,: 
"°"'rwhur "h< .,.c,: l,,a115h1 U ••u "'l"'"•d, • 
l~Nr: Wii,rlu Hod, MrY.intuy 11,(1 b .... n injnu·d 

Shipp Studio Moves 
whh, • li•thh<1< V>'<"lllmnl un· 
hi .... Ht' a1-,.;.,.11 • Oh1bnbt, 
P""•"'~ fn,m 1hr (;,.,c••I iM<>­
ll'n P,n1. OlYf,M>tJ r., ri,.,,;,r. 
Mkt,ii;•n. . . 

To Public Square Ho,pi10/ Board 
Shipp $1,41,i w;iJ ope~ 1e11no,, 

, ..... fFrirhrl •1 ! ...... I~ ... IK .. 
l1>e•1lc11 II Ult So,nh P~ltllr 
Squu,:, lo•.,..ctly IW'r11i,itd "1' 
it« Sito•J, klM!hlor) •l!d Con,, 
,. ... , ,~us.,s ~ ...... 

Tbc $Hr.Sio 1101 fl.trll ':!"OIIU• 
td ti I I~ C'i1111rh S1n,:1 ,..;"" ;,, 
(>P'C'ni"i: in CcutcrYilli:- In Frli,,.,. 
••1.1'1lfl.•nrl,h.-1>•I,.... h \lrh<11 
••••• ,, ... i;o\1'1 """" ., ..... , ... Jhl, 
.-,r,,n,lho111 111•,ln?n, 

'1"4, "C"' 1,,.•011.•" l•b1 1.,.,.., 
1.-1l~1li.""" l',or lilt 11on,lo) 
·~"''"'"'"'"' ,,r ~ ,wJln ,.~,,1,1. 
,~1.,11 In ,,..,11ah. indNrr and 
t11aidno•i. w1ddl"li: Plw•Of"••· 
,ihr •• •lth ('l>ff>plrl< on rd11~ri,. 
;n,. PhJp,,n•. 111 .. ,11(,nt;..,, 
"'-'"1'1'> l,~ml~JI. rt-1n111uri11 
rl1<11n,;••r"- ~, 1,mlo1i,,,i,:, 
·n,r ,1u11),.-hH "-Cl"" .. " i.n••r .. f 
,,, .. n10JI lnlMlr,i, ll,;ht<hfl HIJ1 

......... (Qulpmu,, ,o fl>UUUc,e A_ dds Doci'or-,· 
• ,.;&"l"<f!<•li,,.e11 ..... ,t. 

Jor Ii. Sflipp. ••·u • pht>1oi:u• rr k 
11t.c,,.,.,.t1it10,111.cuu~1;,h..,, ~of esRotlJ 
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taken from Mr. Zagorski by Sheriff Emery, Detective Perry, and 

the Assistant District Attorney, Dee Gay, at the jail. 

THE COURT: I am familiar with that. I believe 

that was set forth in your motion. 

MR. WILKS: Yes, sir. And the District Attorney 

has responded to our discovery request by letter and said that 

the length of this statement was too long to set out in 

writing. So we do not have a transcription of this statement 

to attach to our motion. As Your Honor knows, there)was 

counsel present for the State1 there was not counsel present 

for the defendant, even though on the same date counsel was 

appointed. We're not exactly sure which came first, whether 

the statement was taken and counsel appointed for the 

defendant later or not. But nevertheless, a statement was 

taken from the defendant. 

At this time, Your Honor, I think, as the Court 

knows, the defendant had, while involved in a shootout with 
,. 

police in the State of Ohio, been wounded. He was ambulatory 

but, nevertheless, he was subjected to an interrogation at the 

jail. At this point in time, Your Honor, my discovery records 

do not reflect a waiver from the defendant as to this 

statement. The State may have that in its files, but as yet I 

cannot find a copy in mine that I have received by discovery 

from the State. 

The State, Your Honor -- and I would like to cite a 
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all, Sheriff? 

A. Since '72, some ten or twelve years. 

Q. Did you have occasion to go to the State of Ohio to 

meet a person named Edmund George Zagorski? 
• 

A. Yes, sir. 

Q. When did you meet with Mr. Zagorski? 

A, The first time was near the end of May. Then the 

second time was when I ·went to pick him up, I believe it was 

on the 27th, the day we talked to him at the hospital, We 

brought him back here the 31st. 

Q. 

27th? 

A, 

Q, 

A. 

Q. 

A, 

You did talk to him at the hospital on May the 

Yes, sir. 

Who was with you when you spoke with him? 

Detective Stollard from Ohio -- Ironton, and Perry. 

Ronnie Perry? 

Ronnie Perry from my office, and I believe there 
'· 

was another officer from up there present in the room, but I 

don't recall his name. 

Q. was Mr, Zagorski advised of his constitutional 

rights according to the Miranda decision before you spoke with 

him? 

A, Yes, that's the first thing we did. 

Q, Did he fill out an admonition and waiver form? 

A, Yes, sir, 
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ask him any questions about anything? 

A. The only one I recall asking at all was did he know 

a Myers, some Myers fellow that came up in the investigation. 

I just happened to think about it, and I just asked him if he 

knew of anybody by that name, and he replied that he didn't. 

Q. 

A. 

Q. 

that trip? 

A. 

That was it? 

That was it. 

When did you arrive here in Robertson County from 

As I recall, somewhere around nine or ten o'clock 

that night, the 31st of May, 

12 - Q, The night of the 31st? 

13 A. Yes, sir • 
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Q, The next day, was there any meeting arranged with 

Mr, Zagorski and other people? 

A. Yes. He was concerned over the money. At this 

point we contacted Dee Gay to meet with him. 

Q. Dee Gay, the Assistant District Attorney? 

A. Yes, sir, and myself and Ronnie Perry talked to him 

in my office, 

Q, 

meeting? 

A, 

o'clock. 

Q. 

What time of day or night was this conversation or 

As I recall, it was in the morning, nine or ten 

When this meeting commenced, had Mr, Zagorski been 
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appointed an attorney? 

A, 

Q, 

A, 

No, he came up later on a special arraignment, 

Who came up later? 

Zagorski came up to the -- he was brought up later 

for special arraignment and to appoint him attorneys, 

Q, 

A, 

Q, 

A, 

Q, 

A, 

Later after the meeting? 

Yes, sir. 

There was a ·meeting? 

Yes. 

Just tell the Judge how the meeting got started. 

The Assistant District Attorney, Dee Gay, asked Mr. 

- Zagorski and myself and Ronnie Perry had he been advised of 

his rights and he said that he -- Ed Zagorski replied that he 

had been advised of his rights and understood them. He said, 

you understand that you have the right to have an attorney 

present for questioning, and he said, yes, that he did, And 

he -- Dee Gay asked him if he wanted to tell us about it, and 

Zagorski replied that we already had his statement. And Dee 

Gay told him at th-is time that he had no opportunity to 

discuss it with myself or.Ronnie Perry about what we had 

talk~d to him about, and he was just there to give him an 

opportunity -- if he wanted to tell him, that he wasn't 

familiar with the statement, which at that point we had 

nothing, 

He said, well, he didn't feel that he needed to 
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answer any questions about the case at that time, you know, 

that he would probably talk to an attorney later. 

Q. 

A. 

Well, let me ask your what were his words?. 

Okay, he advised us at this point that he would 

talk to us about his background. Dee Gay, as I recall, asked 

him would he just give us some information about his 

background. 

Q. was any discussion had between Mr. Gay or Mr, 

Zagorski about whether or not the murders were going to be 

talked about? 

A. Dee Gay told him, you know, if you don't want to 

answer anything about that, we just want to get some general 

information from you. You can stop answering ·at any timer he 

told him this at that point againr that you can stop answering 

at any timer that we need to get some information about your 

background. 

Q. Was it made clear, Sheriff Emery, to Mr. Zagorski 

that you weren't goi~g to ask, or Mr, Gay wasn't going to ask 

any questions about the murders? 

A, 

Q. -
" A, 

Q. 

That's correct, 

was that satisfactory to Mr, Zagorski? 

Yes, sir, 

What did he say? 

A, He said, fine, he would answer the questions, that 

he understood that he didn't have to answer anything without 
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an attorney. 

Q. Well, were questions asked about his background or 

his past? 

A. It was asked about Jimmy Blackwell, if he knew him. 

He advised us that he had done dope deals with Jimmy 

Blackwell. At this point Mr. Zagorski appeared to be very 

angry with Mr. Blackwell, and Dee Gay was not aware of why. 

Mr. Zagorski had read the affidavit on the warrant. 

Q. The arrest warrant? 

A. The arrest warrant, which named Jimmy Blackwell as 

giving certain information. Mr. Zagorski made -- said that he 

12' - had done the dope deals with Blackwell before, and he had 
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known him a pretty good while. We talked on about general 

information, where he had been. He went into some things 

about mercenaries. 

Q. What did he say? 

A. That he had been dropped off by plane, parachuted 

into Hickman County, '·and he was thinking about going to some 

type of mercenary school in the Columbia, Tennessee areai that 

he had heard there was one there. 

Q. 

A. 

Did he tell you where he had come from? 

He said that he had been a riverboat a boat 

pilot in Louisiana, and he had been a mercenary since about 

19801 that he came up here for some training, extra training. 

Q. Did you ask him who he was a mercenary with? 
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A. Yes, and he said he didn't want to answer that, and 

we didn't question him any more about who it was. we asked 

him about Blackwell and some of the people that just came up 

casually in our investigation. This had been going on two or 

three weeks prior to picking him up. It evidently wasn't 

worthy of taking notes on. He either said he didn't know them 

and that was the end of it. 

Q. 

A. 

How did you get to talking about drugs, Sheriff? 

Okay, he was talking about the mercenaries, and he 

10 said the way mercenaries finance their operation is mostly 

11 through drugs, through the sale of drugs; that they bring them 

12· · back from the country they're working in and sell them to help 
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finance. And then he said there was other ways. to financ.e 

them. He didn't elaborate on that, and we didn't question him 

on it. But somewhere during that point of the conversation he 

said something to the effect, I might as well make it easy on 

you. 

Q. 
'· Before you say that, let me ask you about what you 

mentioned earlier in your testimony. You said that he 

apparently was mad at Jimmy Blackwell. How did that come out? 

A. When we were talking about Blackwell, he blurted 

out, makes me mad that Jimmy would betray me over the knife 

case. That was in the affidavit. 

Q. What's the knife case? 

A. The knife case was this boot type knife, 
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double-edged knife, the scabbard that the knife goes in. 

Q. 

A. 

of ••• 

Q. 

A. 

Q. 

A. 

Q. 

A. 

What did that have to do with anything? 

It was in the affidavit that was found at the scene 

Where the bodies were found? 

Bodies were found. 

Mr. Zagorski had read the affidavit? 

Yes, sir. 

So what did he say about that? 

What fie blurted out at this point was that it made 

him mad that Jimmy would betray me over the knife case. 

Q. 

A. 

Then where did the conversation lead? 

Okay, he said that, I might as well make it easy on 

you, or something to that effect. At this point, Dee Gay 

stopped him. 

Q. Why? 

A. Be stopped him and advised him that he didn't have 

to answer any of that without an attorney present. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

What did Mr. Zagorski say? 

Be continued to talk. 

What did he say? 

Be said, I might as well make it easy on you. 

On who? 

Make it easy for us; that he would just go ahead 

and tell us, you know. 
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charge here? 

A, Yes, sir. 

MR, WHITLEY: Your Honor, I'd like to make this rap 

sheet part of the record, 

THE COURT: All right. 

(Whereupon, Exhibit No. 2. was marked and 

filed.) 

, THE COURT: Anything else, General? 

MR, WHITLEY: Your Honor, that's all of my direct, 

CROSS-EXAMINATION 

BY MR. WILKS 

Q, Now, Sheriff Emery, with regard to the June l, 1983 

statement from the defendant, I understood your direct 

testimony to be that you weren't going to ask him any 

questions about the homicide, Is that right? 

A. 

Q, 

office? 

A. 

Q, 

A, 

sir, 

Q. 

,. 
Yes, sir, 

Now, this interrogation, it took place in your 

Yes, sir. 

Was the defendant shackled? 

I imagine -- he might have had leg irons on, yes, 

Did he also have the wrist or belly chains on at 
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that time? 

A. 

time. 

Q. 

I don't recall if he had one or both on at that 

I believe you returned from Ohio on May the 31st. 

Is that right? 

A. 

Q. 

A, 

in. 

Yes, sir. 

About what time did you all return? 

It was, I believe, nine or ten o'clock when we got 

Q. , At night? 

A. Yes, sir. 

Q, Nine or ten p.m. on May the 31st. At that time was 

the defendant placed in a special cell at the jail that you 

had prepared for him? 

A. I don't recall if he was put in that. It might 

have not been finished hardly when we got back. 

Q. Where would he have been put, if he was not put in 
'· the special cell? 

A. One of the drunk tanks, more than likely, if we did 

not have that cell finished, 

Q. 

population? 

A. 

Q. 

So he was segregated from the rest of the 

He was segregated, yes, sir. 

Now, I believe that you have relied on an execution 

and waiver from your May 27 or 28 interrogation of the 
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Q. Now, Sheriff, if you would, Qome down to 

approximately the middle of the page where it says, (Reading) 

Do you 

A. 

Q, 

Is that 

A, 

Q. 

Emery: Okay, now that you know what your 

rights are, let's turn on the tape recorder, 

There. See what you want to answer. 

have that place with me? 

Yes, sir. 

Mr. Zagorki,.s response was, (Reading) 

I wasn't going to make no statements or 

, answer any questions, 

correct? 

Yes, sir, 

Next line, (Reading) 

Mr. Emery: You don't want to answer any 

questions at all? 

Mr, Zagorski: If you will (inaudible), 

It's pretty serious (inaudible). 
'· 

Mr. Emery: Yes, sir, 

Mr, Zagorski: It's not that I'm trying to 

get -- hard to get along with, but --

Mr .• Perry: I know what you mean, Buddie, 

I know what you mean, 

There are several questions there that really aren't relevant 

to this inquiry, If you would turn to the second page, about 

a third of the way down where Mr, Emery asks -- I believe you 
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asked Mr. Zagorski a question, from where, Do you find that 

line? 

A, 

Q. 

A. 

Q. 

What did you say now? 

On the second page, about a third of the way down. 

Yeah, 

Mr, Zagorski responds, (Reading) 

Well, I better not. There is other people 

involved and I better not answer any 

questions (inaudible). 

10 A, Yes. 

11 Q, 

12 - A. 

Q. 

correct? 

A. 

Q. 

That's correct, is it not? 

Yes, sir. 

This is after he has executed a waiver, Is that 

Yes, sir. 

If you would, help me by reading the next thing 
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that you said, 

A. 

Q. 

'· (Reading) 

Jimmy Blackwell and Salli picked you up? 

And Mr. Zagorski responded, (Reading) 

Who, Jimmy Blackwell? see, I knew there 

would be questions like that (inaudible). 

Well, like I said, I really should not talk 

about it. 

Is that correct? 
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A. 

Q. 

A. 

Q. 

Yes, sir. 

Would you read the next thing that you said? 

(Reading) 

Well, I'm really not dealing in the homicide. 

I'm just asking you some questions. It's 

your right to remain silent. 

Mr. Zagorski responded, (Reading) 

Like I saidf I guess I really should talk 

to a lawyer (inaudible). 

Is that cqrrect? 

11 A. Yes, sir. 

12-· - Q. Isn't it true that the questioning should have 

13 stopped at that time? 

14 
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A. Well, at the front part of this -- part of it 

there, what he said there, and they couldn't read in the tape, 

was the fact that, you know, we wanted just basically some 

information about his history, not anything doing with the 

murder, and he agreed to answer that. All these questions 

were dealing with how he got to Hickman County, nothing about 

the murder or anything after the date he got there, just how 

he gpt to Hickman County from Louisiana. 

Q. So the same -- you're saying the same thing 

occurred on June the 1st, that you and District Attorney Gay 

and Mr. Perry advised him, we're not going to ask any 

questions about the murder, we just want some background 
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information? 

A. Yes, we tried to find out -- as you can see, he 

didn't answer anything about Blackwell much in there. 

Q. But as I understand your direct testimony, you said 

that Mr. Zagorski stated to you and Mr. Gay and Mr. Perry on 

June the 1st that he didn't want to answer any questions 

without a lawyer being present? 

A. 

Q. 

that? 

Yes, sir. 

Nevertheless, the interrogation continued after 

A. We asked him if he would answer questions about his 

· background. We had nothing on ,him. 

Q. But you continued to ask him questions. Is that 

correct? 

A. Yes, sir. 

Q. After he made that statement? 

A. After he agreed that he would talk to us about 

those type questions:· 

Q. What I'm saying is, you continued to insist on 

asking him these sort of questions, even after he had asked 

for a lawyer, Is that correct? 

A. No, .we didn't insist on asking him anything. He 

agreed to that because he was apparently the type of character 

that, you know, well, I'll answer those questions or, you 

know, I just don't want to deal in this, and that's the type 
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, 
question we proceeded with. 

Q, But I understood your testimony on direct to be 

that he said he didn't want to -- at least on one occasion in 

your interview he said, I don't want to answer any questions 

about the murder without a lawyer being present. Is that 

right? 

A. Yes, sir. 

Q, Nevertheless -- let me back up and ask you one 

other question. Isn't it also true that he said that he 

didn't want to answer any questions without a lawyer being 

present, just like he did on May the 27th when he said, I 

guess I should -- I probably- should talk to a lawyer, 

A, 

Q, 

No, not on the first; not any questions, no. 

You've said that the interrogation on June the 1st 

started about nine or ten o'clock. Is that right? 

A. As I recall. 

Q. Bow long did it go on? 
,_ 

A. Maybe an hour or less. 

Q. What time did Mr. Zagorski come to the courthouse? 

Do you recall? 

A. No~ sir, I don't. I believe it was one o'clock, 

but I'm not sure. 

Q. Were you and Mr. Gay and Mr. Perry all three 

present during the course of the conversation? 

A. Yes, sir • 
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his background and how he ended up in Bickman County, and he 

rambled a lot about mercenaries and boats and this type thing, 

It was a lot of that went on during the thing. 

Q, Did he ever, during the course of your conversation 

with him on June the 1st, specifically refuse to answer any 

specific questions? 

A, There was things he said, even after he started in 

on this, like who was with him, you know, after he told us 

this, Be would say, I don't want to answe.r that, Be wouldn I t 
-

answer anrthing else about it, 

Q. would you continue to ask him questions after he 

had refused to respond to your question? 

A, No, he never refused to respond to any particular 

question. Be was told, like I said, three or four times that 

he had the right to stop at any time or not answer any 

question he didn't want to, When it was a question he didn't 

want to answer, he just flat told us he didn't want to answer 
'· 

it. Dee Gay asked him, if you're not involved in the murder, 

why don't you tell us who done it then? Be said, I didn't say 

I wasn't involved in the murder, 

Q, I thought you weren't going to ask him any 

questions about the murder? 

A, This was -- that's right, on the front, After the 

third time -- when he started to talk about it -- at the point 

he said, I want to make it easy on you -- I'll just make it 
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easy on you and tell you then, Dee Gay stopped him. Be 

interrupted him and told him, you know, if you're going into 

the murder, you have the right to talk to your attorneys 

first. He said, I'll just.go ahead and make it easy on you. 

Q. Why didn't you all stop and execute a written 

waiver? 

A. We already had one, you know, that he had signed 

that he had been read his rights and .knew what his rights 

were, and he had been told numerous times he had the right to 

have an a~torney there before he answered any quescions: 

verbally, he was told numerous times, 

Q. 

A • 

Q. 

But you all three knew this was a murder case? 

Yes, sir. 

You knew that the defendant didn't have an attorney 

appointed yet, according to the timing that you've given us? 

A, Yes, sir. 

Q, You knew that it had been since May the 27th or 

28th since he had ex;cuted any kind of waiver, and you knew 

that during that conversation at Cabell-Huntington Hospital on 

the 27th that he had specifically asked for a lawyer. So why 

didn't you stop and get a written waiver on June the 1st? 

A. Because we were satisfied with a clear conscious he 

knew what his rights were, and he was told the part about the 

attorney numerous times. 

Q, Sheriff Emery, is it true that there was some 
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THE COURT: Were there other statements? 

MR. WILKS: Yes, sir, there were two other possible 

statements, Your Honor. Your Honor, would you prefer to rule 

on each statement as it comes up or wait until the end and 

make one ruling? 

THE COURT: I believe I'd rather wait. 

MR. WILKS: Yes, sir. Your Honor, the next area of 

inquiry in our motion to suppress statements concerns July the 

27th, 1983, and August the 1st, 1983, and possibly on some 

other occasions, but we're not sure. The defendant was 

interrogated by Detective Perry. Your Honor, these contacts 

occurred clearly after counsel had been appointed for the 

defendant. They took place without any notice being given to 

counsel for the defendant. They occurred at the jail. They 

occurred at a time the defendant was in solitary confinement 

in the jail in an eight by eight foot steel room. It occurred 

at a time when the heat in the jail, all over the jail, was 
,, 

almost unbearable, but it was particularly so where the 

defendant was kept because he was, in fact, segregated from 

the rest of the population, and had been for a significant 

peripd of time. There was little, if any, ventilation. 

The Sheriff's Department had been kind enough to 

provide a small fan that blew through about an eight inch area 

where there were steel bars, and everywhere else surrounding 

the defendant was steel, solid steel. It was a time when the 
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A, 

Q. 

Yes, sir, he had a bullet-proof vest on, 

Were these the reasons he was placed in this 

isolation cell in Robertson County? 

A, Part of them, yes, sir, 

o. Did Judge Pellegrin, the Criminal Court Judge at 

that time, know that he was placed in an isolation cell? 

A, Yes, sir, I believe he did, 

Q. What occasioned you to talk to Mr, Zagorski on July 

the 27th of 1983? 

A, I previously received,two notes from Mr, Zagorski 

saying that he wanted either to see myself or the Sheriff, 

Q, 

A. 

From whom did you receive the notes? 

They were put in our -- we've got a box downstairs 

that we get messages and notes, and they were put in that box. 

Q, When did you receive the notes? 

A, When did I receive them? I believe it was July 

22nd, 

Q, At the time you received the notes, had you -

initiated any contact with Mr. Zagorski? 

A. 

Q, 

A, 

Q, 

A, 

Q, 

At the time I received them? 

Right. 

No, sir. 

Had the Sheriff, to your knowledge? 

No, sir. 

Had any law enforcement officer sent word to Mr. 
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Zagorski that you wanted to talk to him? 

A, 

Q, 

on it, 

A, 

Q, 

No, sir. 

I've got two scraps of paper here with some writing 

See if you can identify those, 

Those are the notes received from Mr. Zagorski, 

The first one says what? 

A, (Reading) I need to see the Sheriff or Ron Perry, 

Ed z or E,D,Z. 

Q, What does the next one say? 

A, (Reading) I need to ±alk with Ron Perry or the 

Sheriff, It's got, E,D,Z, on it, 

Q. Did you receive both of these notes at the same 

time? 

A, 

time, 

Q, 

A, 

Yes, sir, I got them out of the box at the same 

Is that the first time you were aware of th1!111?· 

Yes, sir, 

MR. WHITLEY: I'd like to make these a collective 

exhibit and hand them to Your Honor, 

THE COURT: All right, 

Q. 

(Whereupon, Exhibit No. 3, collective, was 

marked and filed,) 

When you received these notes on July the 22nd, Mr, 
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Perry, did you go and see Mr, Zagorski that day? 

A, 

Q, 

A, 

Q. 

see him? 

A, 

No, sir, not on that day, I didn't. 

You went to see him on July the 27th? 

Yes, sir. 

Why did you wait from the 22nd until the 27th to 

I really hadn't got no good reason for itr just 

being busy. 

Q. 

A, 

Q, 

A, 

Q. 

A, 

No particular reason? 

No particular reason,, 

Did you have any idea what he wanted with you? 

None whatsoever, 

What happened when you went to see him? 

Well, I believe it was before the preliminary 

hearing in General Sessions court. I was at the District 

Attorney's Office, and I got a phone call from the jailer· 

saying that Ed wanted to talk to me before we went to court, 

Q, Ed Zagorski did? 

A, Yes, sir. He said it was real important. So I 

went back down to the jail and went in the lower cell block 

into Ed's cell and asked him what he needed, He asked me, 

said, what's going to happen today? I said, well, we've got 

to show proof, and then it will probably be bound over to the 

Grand Jury, He said, are my lawyers going to be there? I 

said, yes, He said, well, I'll tell you what I'll do -- if 
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you'll let me pick the type execution and the day of 

execution, I'll confess to these murders. I told him, I said, 

look, man, you need to stop right here and go talk to your 

lawyers, don't be doing stuff like this right now. He said, 

well, he didn't need to talk to his lawyers, he knowed what he 

wanted to say. I said, well, I think you need to talk to 

them. He said, well, them men wasn't killed up here. I said, 

they wasn't? 

Q. 

A. 

Q. 

A. 

He said what? 

He said, those two men weren't killed up here. 

Weren't killed up here? 

I said, they wasn't? He said, no, they were killed 

down in Hickman County and Boiling Springs. That was about 

the extent of the conversation. 

Q. 

A. 

Q. 

Well, did you ask him any questions? 

Not that I can remember. 

Did he provide any other information, other than 

the fact that the men weren't killed up here1 they were killed 

in Boiling Springs? 

A, 

Q. 

Zagorski? 

A, 

Q. 

A. 

Not that I can remember at that time. 

Did you have another occasion to talk to Mr. 

Yes, sir, I did, 

When was that? 

I believe it was on -- I forgot that date. 
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Q. Mr. Wilks mentioned earlier the date of August the 

1st. Does that help you? 

A. Yeah, I believe that's correct, August the 1st. 

Q. Tell the Judge how that came about? 

A. Well, I was in the office and the jailer called me 

and told me that Ed was wanting to talk to me. He said it was 

pretty important again. I said, well, I'll be down in a ·lew 

minutes. I went downstairs and they got him out. We went in 

the Lieutenant's office and sat down and started talking. 

Q. What did he say? -, 

A. He was wanting to talk about the murders again. He 

said that he wasn't the trigger man in the murders, but he did 

have something to do with them. He said that he just set them 

up1 said he was hired by a man from -- no, it was a man from 

Florida that was the trigger man, and all he done was drove 

them to the spot in Boiling Springs. He got out of th-e car, 

Porter and Dotson got out of the car, and they were shot, 

Q. Did he say how they were brought up here? 

A. He said they were put in plastic bags and carried 

up here. 

Q. Did he say what his job was with regard to the 

murders? 

A. Just set the murders up. He said that Dale 

Dotson's killing was a mistake. He said the person he was 

hired to kill was Jimmy Porter. 
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Q. 

A. 

say. 

Q. 

A. 

Q. 

Did he say why? 

He said it was drug related. That was all he would 

Did he say how long it took for them to be killed? 

About five seconds. That's what he said. 

Well, again, on this August 1st date, did you ask 

Mr. Zagorski any questions? 

A. None that I can think of. 

Q, The second time that you went down to see Mr. 

Zagorski, did he acknowledge that he had sent for you? 

A. I did ask him a question. I said, was you wanting 

to see me? He said, yeah. He said, you're a hard man to get 

ahold of. 

MR. WHITLEY: That's all I have on direct, Your 

Honor. 

CROss·EXAMlNATIQN 

BY MR. WILKS: 

Q. Detective Perry, you were present when the 

defendant, Ed Zagorski, executed a waiver in West Virginia? 

A. Uh-huh. 

Q. When Ed Zagorski got ahold of you - or whatever 

occurred on July the 27th and August the 1st - and left you 

those notes, when you went in the cell or the office to talk 

to Ed Zagorski, were you still relying on that waiver 

executed? 
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A. Well, I wasn't really interrogating him or 

anything, but if I had been interrogating him, I would have 

relied on that waiver. 

o. After you asked Mr. Zagorski what can I do for you 

or whatever, did you ever at any time ask him any other 

question on July the 27th? 

A. July the 27th? 

Q. Yes, that's the first statement. 

A. As far as asking him any questions, I can't recall 

that I did. The only thing I dope on that day was told him 

that he really needed to talk to his lawyers before he made 

any kind of statements to me like that, 

Q, 

wrong 

It's my understanding -- and you correct me if I'm 

isn't it true that he said that he wanted to be 

executed on Halloween night at midnight, and he would confess 

to these statements? 

A, 

Q. 

A, 

Q. 

(Responded in the negative.) 

That's not correct? 

I didn't hear it, if it is. 

Let me ask you again then: what were his exact 

words when he said something about if I could name my 

execution? 

A, He told me, he said, you know, Ron, I'd confess to 

these murders if you all would do one thing for me; if you all 

would let me pick the type of execution and the date and time 
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of execution. I told him, I said, you need to start talking 

to your lawyers, Ed; you don't need to be telling me stuff 

like that. 

Q. He didn't say he wanted to be shot by firing squad 

at midnight on Halloween night? 

A. No, not to me, he didn't. 

Q. Now, let's go back in time for just a moment. You 

understand that Ed Zagorski had been incarcerated in the 

Robertson County jail since May the 31st? 

A. Uh-huh. -, 

Q. That he had been incarcerated in that eight by 

eight foot special cell since May the 31st or as soon 

thereafter as it was completed. Do you remember if it was 

completed when he first came there? 

A. I don't think it was. 

Q. Do you know how long it was before he would-have 

been moved into that cell? 

A. 

Q. 

A. 

long. 

Q. 

It wouldn't have been long. 

A day or two, at most? 

I can't say for sure, but I don't think it was 

Give or take a day from June the 1st, Ed Zagorski 

had been segregated from the rest of the population in the 

jail. Is that right? 

A, Yes, sir. 
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defendant as a high security risk. Is that correct? 

A. Yes, sir. 

Q, Isn't it true that no one but Ed Zagorski has ever 

been in that eight by eight foot cell at the jail? 

A. 

Q. 

A, 

It was built -­

Just for him? 

It was built so we would have a security cell, 

We're presently in a Federal suit, and we didn't have any 

isolation celli therefore, we cannot have disciplinary 

hearings or anything on any prisoners. We had started on it. 

It was already a cell isolated by separate doors, so we 

decided we'd just put the steel around it and make one, and we 

did need it, in particular, at that time, 

Q. 

cell? 

A, 

Q. 

A. 

Q. 

wasn't he?· 

A. 

Q, 

So he's the only man that's ever stayed in that 

No, we've had others in there since he's be-en gone_, 

Since he's left? 

Yes, sir. 

And, basically, he was in solitary confinement, 

Well, yes, he was the only one in there, 

He never received any sunshine, except the day that 

he came up here to the preliminary hearing while he was 

incarcerated? 

A, Yes, sir. 
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that we took out of a jacket pocket at the hospital. He was 

wanting to know if we could get that back. I told him or 

Sheriff Emery told him that we would have to arrange a meeting 

between you or the D.A.'s office and him, and they could 

discuss the money. As far as we were concerned, it was going 

to be held as evidence. 

o. 
County? 

A. 

What occurred then when you got back to Robertson 

We got back late that night on May 31st. The next 

morning, I arranged a meeting between General Gay, Mr. 

Zagorski, myself, and Sheriff Emery. 

o. 
A. 

o. 
A. 

What date would that have been? 
• That would have been June 1st. 

Where was that meeting held? 

The meeting was held in Sheriff Emery's office at 

the Sheriff's Office. 

o. 
A. 

Who was present at that meeting? 

Myself, General Gay, Sheriff Emery, Edmund 

Zagorski, and a guard on the door - I believe it was Herbert 

Dodd. 

o. 
then. 

A. 

Tell the Judge and the jury about what happened 

On that day when the meeting started, General Gay 

asked Mr. Zagorski if be knew bis rights and understood what 

his rights were. Mr. Zagorski replied that he had already bad 
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his rights read to him and he did understand what they were. 

General Gay asked him if he minded talking -- General Gay 

explained the charges to him that we had against him, and did 

he mind if we asked him about the murders. Mr. Zagorski 

replied that he didn't really want to talk about the murders 

at that time. He'd kind of like to talk to a lawyer first. 

At that time General Gay asked Mr. Zagorski if he minded 

talking about his past. Mr. Zagorski said, no. He said back 

between 1978 and 1980 he 

o. Stop right there. was he given any advice before 

he went any further? 

A. Yes, sir, he was told that he didn • t have to talk 

to us at all 0 It was on his free will that he did. 

o. 
attorney? 

A. 

o. 
time? 

Ao 

Was he advised that he had the right to talk to an 

Yes, sir, he was. 

What was the substance of the conversation at that 

Mr. Zagorski stated that between 1978 and 1980 he 

did a lot of boating and sailing off of Louisiana. In 1980 he 

began mercenary training. Be said he came to Tennessee to 

attend a mercenary training school somewhere close to 

Columbia, Tennessee, but didn't say where it was. Be said 

that be~ he said be was planning on attending a mercenary 

school close to Columbia, but never did attend it. Be was 

Page 884 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

L9 

20 

21 

22 

23 

24 

25 

then asked if he knew Jimmy Blackwell. He said, yes, he did. 

He acted like he was kind of disapix>inted. He said, I thought 

Jimmy was one of my friends, but I don't guess he was. He 

should have kept silent about the knife and the knife case and 

other things he told. 

o. Let's stop right there just a second. When be was 

talking about the mercenary, did he give the name of any of 

his associates? 

A. 

associates. 

o. 
A. 

Q. 

financed? 

No, sir, he wouldn't give the name of any of his 

Was he asked to? 

Yes, sir. 
I 

Did he talk about how his organization was 

A. Yes, sir, he was asked how a mercenary organization 

would finance theirselves, and.he said that it was a lot of 

ways to do it, but the biggest way to do it was through drug 

transactions. 

o. 
A. 

Q. 

Ao 

Is that when he talked about Jimmy Blackwell? 

Yes, sir. 

Please repeat again what he said. 

Be was asked if be knew Jimmy Blackwell, and he 

said, yes, he did. Be said that he thought Jimmy was his 

friend, and that he thought Jimmy should have ranained silent 

about the knife case and other information that he told us. 
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Q. At the time that you had talked with him down there 

at the Sheriff's Office, had he read the arrest warrant? 

A. Yes, sir, he had. 

o. What was the substance of the conversation after 

this was brought up? 

A. At that time Mr. Zagorski paused and he said, well, 

I think I'll just make it easy on you all and tell you what I 

know about the murders. At that time he was stopped, asked 

him again if he knew what his rights were, and that he didn't 

have to talk to us until he talked to a lawyer, and that he· 

could stop talking at any time if he was going to talk to us 

about the murders until he talked to a lawyer. 

' Q. Do you ranember him making any other comments 

before he stated that? 

A. 

o. 
A. 

No, I don't. 

Then what did he tell you? 

Be said he met Dale Dotson at Lakeland Trout Farm 

in Bickman County. Be said he set up a drug transaction 

between himself and Dale Dotson. 

o. What was the substance of that particular 

arrangement? 

A. Hr. Dotson was to buy two hundred pounds of 

marijuana from him for a hundred and fifty dollars a pound. 

o. 
Ao 

Be said two hundred pounds? 

That's what he said. 
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o. 
A. 

Okay. 

He said on April 23rd he met Dale Dotson and 

another man, who was later identified to him as Jimmy Porter, 

at Spot, which is located just outside of Bucksnort. He said 

Mr. Dotson and Mr. Porter were driving a red Datsun pick-up 

truck with a camper topper on it, and he and another one of 
,. 

his mercenary friends had another car there. Be said they 

left. Be and his mercenary friend got in their car and Porter 

and Dotson followed them in the pick-up truck. He said they 

got on I-40, drove towards Nashville. When they got to 

Dickson, they picked up another car that had two more 

mercenary friends in it. They drove to Nashville, got on I-65 
, 

headed north towards Kentucky and stopped about eight miles 

south of the Kentucky line on I-65. 

o. 
A. 

o. 
A. 

would that have been in Robertson County? 

That would have been in Robertson county. 

What did he say happened at that point? 

Be said at that point everybody exited their 

vehicles and were standing on the side of the road, and one of 

his mercenary friends told him to take Porter and Dotson's 

pick-up truck and go to the Welcome Center and wait. Be also 

said that one of his mercenary friends took his .308 rifle 

with suppressor and his web gear, and they went off into the 

woods as he was driving off. 

o. What did he say his job was? 
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A. Be said he was to go to the Welcome Center and 

stand by there in case any of the F.B.I. or any police agency 

showed up, he was supposed to come back and take care of them, 

meaning kill them. 

o. 
A. 

o. 
A. 

Be did say kill? 

Yes, sir. 

What did he say happened next? 

He said he stayed there somewhere between thirty 

and forty-five minutes, and then his mercenary friends showed 

up there. They gave him five thousand dollars, his web gear· 

and his suppressor, and his rifle back, and told him to take 

the pick-up truck and leave. He said that he did that and 
, 

drove to Ironton. Before he got to Ironton, he let one of his 

mercenary friends off, I believe it was in Lexington. I'm not 

sure on that. 

o. Did he say that he was given any other property, 

belonging to anybody else, any other weapons? 

o. 
A. 

Yes, sir, he said he was given a .357 magnum Colt. 

Now, tell the jury what web gear is. 

Web gear is just a military type belt, which would 

hold a canteen, ammo pouches, just stuff that you would use in 

the military. 

o. Would he ever reveal the names of his associates in 

this particular event? 

A. No, sir, he wouldn't. 
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Q. What did he say that he did up in Ohio? 

A. Be said he met with James Rodney Bruce and was 

going to stay there for a little while. He said he spent 

approximately forty thousand dollars up there. 

o. 
A. 

o. 
A. 

Be did say forty thousand dollars? 

Yes, sir. 

Did he tell you what he bought up there? 

Be said he bought a lot of weapons, ammunition, 

horses, a truck, and two motorcycles, numerous things. 

o. Was he asked about the red pick-up truck that he· 

drove up there and why he got it? 

A. Yes, sir, he was. Be was asked why he drove the 
I 

red pick-up truck which Porter and Dotson occupied, instead of 

going off in his vehicle. Be said that it was common in large 

drug transactions to exchange ~hicles between the people that 

were making the transaction, and he didn't think nothing about 

it. 

o. 
A. 

Was he again asked to name his associates? 

Yes, sir, he was. Be was asked, if he wasn't 

involved in the murders, would he name his associates. Be 

said, no, he couldn't name his associates. Be also stated 

that he didn't say that he wasn•t involved in the murders·.· 

o. Was there any talk about the money? 

Yes, sir, there was. Be asked General Gay if he 

could have his money back1 that was his, that he had earned 
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Q. Detective Perry, did you have another occasion to 

talk to the defendant, Mr. Zagorski, after June 1st when you 

first talked to him? 

A. Yes, sir, I did. I had an occasion to talk to Mr. 

Zagorski on June 27th in the morning. We were preparing for a 

preliminary hearing. I was in General Gay's office, and Mr. 

Zagorski got word to the jailers that he wanted to speak to 

myself or Sheriff Emery. The jailer, in turn, called me at 

General Gay's office, and I returned to the Sheriff's Office·. 

I went into the maximum security cell or just outside of it 

where Mr. Zagorski was being held and asked him what he 

wanted. 

o. Did you talk with him then? 

A. Yes, I did. I talked with him, and it was very 

brief, probably about three minutes. Be said that he and two 

other men had been hired to kill Jilllll!Y Porter, and that John 

Dale Dotson's death was a mistake. 

Q. 

A. 

Did he tell you anything else about the murders? 

Said the murders occurred in Boiling Springs, which 

is just outside of Bucksnort. 

o. Is that in Bickman County? 

A. 

Q. 

that time? 

I believe it's in Humphries County. 

Did he talk with you any more about the murders at 
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A. 

o. 
No, sir, at that time, he didn't. 

Did you have another occasion to talk with the 

defendant, Mr. Zagorski? 

A. Yes, sir, I did. 

o. Tell the Judge and the jury about those 

circumstances and what happened. 

A. I got word from the jailer again on another date. 

I believe it was July 1st. I 1m not sure on the date. 

o. 
hearing? 

A. 

Was it sometime in August after the preliminary 

Yeah, it was after the preliminary hearing. I went 

to Lieutenant Wilson's office downstairs. Mr. Zagorski was 
• brought into Lieutenant Wilson's office, and we sat down and 

started talking. I asked him, I said, well, what do you need, 

Ed? Be said, as I told you, myself and two other men were 

hired to murder Jimmy Porter. He said, one of the men is from 

Florida, but he wouldn't name the man. He said that he picked 

the two defendants up, and they drove to a place on the side 

of the road in Boiling Springs. He exited the vehicle that 

they were in. Then Jimmy Porter and Dale Dotson exited the 

vehicle, and within five seconds after they exited the car, 

they were shot to death. Said then their bodies were put in 

plastic bags and brought up here in Robertson County and 

dumped. 

o. Did you or any other law enforcement official in 
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Robertson County, during the searches up here, find any bags? 

A. 

o. 
A. 

None. 

Bow wide a search did you conduct? 

We conducted a very thorough search of the crime 

scene, and probably five to six hundred yards around the crime 

scene in every direction. 

o. Did you find any bags from the Ohio authorities of 

this type, bloody bags? 

A. 

o. 
No, sir. 

When you went up to Ohio, did you 90 through and · 

check thoroughly the red Datsun pick-up truck? 

A. 

o. 
A. 

o. 
A. 

Yes, sir, myself and Sheriff Emery did. 

' Why did you do that? 

To check for bloodstains. 

Tell the jury about .your investigation into that. 

When we went to inspect the red Datsun pick-up 

truck, I took several pictures of it. It had carpet in the 

back with padding under it. We inspected the carpet and did 

not find but one place that it was stained. We cut that stain 

from the carpet, cut the carpet out, and the padding also was 

stained, so we cut the carpet padding out, too. I sent both 

to the crime lab. 

Q. 

A. 

it. 

Where exactly was this carpet? 

It was in the bed of the truck at the back end of 
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don't know -- because maybe their activities or interest were 

in the marijuana area. But have you noticed throughout the 

course of this trial who initiated the marijuana talk? That 

man. Or have you noticed that the talk turns to marijuana 

around that man? 

Don't forget this when you go back there to 

deliberate, that the law applies to everybody everywhere, no 

matter if it's on the street, no matter if it's on the church, 

at the church, at the store, the courthouse, country club, 

even the 113 mile marker in Robertson County. The law appties 

everywhere. First degree murder is first degree murder no 

matter where it is. Don't forget that. 
I 

When you go back there to deliberate, consider the 

different accounts of the murders that Mr. Zagorski gave to 

different people at different times. To Martha Beasley he 

said that he was there at the murders and that he knew who did 

it and that his job was to blow away any officers that came. 

You recall what he stated to Rodney Bruce. Be summed it up in 

two simple words, zip, zip. And the three statements he made 

to Detective Perry about the incident. The first statement 

was made after Mr. Zagorski had read the arrest warrant and he 

explained why some of his belongings were found here in 

Robertson county. 

You remember that first statement that he gave 

Detective Perry. Be testified that he met the men down the 
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Bucksnort area with another unidentified cohort of his. Mr. 

Porter and Mr. Dotson were in their red pick-up truck. They 

caravaned up to Dickson and met two more of Mr. Zagorski's 

unidentified cohorts. All three of them came up to Robertson 

County, and they just happened to stop eight miles south of 

the Kentucky state line, which is right around the 113 mile 

marker. 

Mr. Zagorski told Detective Perry that he was 

ordered to go to a rest stop up in Kentucky and to blow away 

any officers that came. I don't know what good he could do in 

Kentucky blowing away officers up there, when Kentucky is at 

least eight miles north. But somehow somebody got his web 

' gear, somebody got his .308 with a suppressor on it that 

really doesn't make much difference anyway, and they went in 

the woods in Robertson County with John Dale Dotson and Jimmy 

Porter. 

After that time, you recall he told Detective Perry 

that his cohorts gave him five thousand dollars and told him 

to take that red pick-up truck, and gave him the .357 magnum. 

That's close to being the truth. That's close. 

You recall he also told Detective Perry that there 

are different ways to finance a mercenary organization, 

primarily, the main way, was through drug deals. You recall 

what he said to Detective Perry about Jimmy Blackwell. Be 

said he was mad at Jimmy Blackwell. Be betrayed him about the 
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• 

knife case, that he should keep silent. One time he said, 

okay, I'll make it easy on you. Another time he told 

Detective Perry during the course of that interview something 

to the effect that, I didn't say that I wasn't involved in the 

murders. 

Then you recall the substance of another statement 

that Detective Perry testified to, a conversation that he had 

on July 27th with Mr. Zagorski after Mr. Zagorski stated that 

he wanted to talk to him. Mr. Zagorski implicated himself in 

a murder for hire situation during that conversation. You. 

recall that. He stated basically that he and two other men 

were involved in the murders and that he was hired to kill Mr. 

Porter. He stated that Mr. Dotson's death was a mistake and 

that he wasn't to have been killed. Murder for hire. He also 

testified that the murders occur-red in Red Boiling Springs. 

Detective Perry also testified to the substance of 

another conversation on August 1st where Mr. Zagorski further 

implicated himself in a murder for hire situation. Mr. 

Zagorski indicated that the murders occurred again in Boiling 

Springs, and after Mr. Dotson and Mr. Porter were killed, they 

were brought up here in Robertson County in plastic bags and 

dumped here. He further indicated to Detective Perry at that 

time that Mr. Porter and Dotson got out of their vehicle, and 

you recall he said they were killed within five seconds after 

the car stopped. Five seconds after the car stopped. 
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unless we have met that burden. I'm not going to talk about 

that anymore. 

Be talked about some of the things that Mr. Gay 

said to you in bis opening argument to you earlier this 

morning. Be talked about Mr. Gay saying that the proof showed 

that they drove to Robertson County, that they walked into the 

woods, that there was no marijuana, and that the victims, Mr. 

Porter and Mr. Dotson, were executed by the defendant. Well, 

is that backed up by proof or is that backed up by theory or 

probability? Just ask yourselves that question. Mr. WaltQn 

asked you some questions earlier. I might ask you some 

questions later on myself. 

' But remember the, aside from all the other 

testimony that you've heard in this case, and I'm not just 

wanting to eliminate that simpl~ because I don't mention it, 

but remember that Mr. Zagorski, .when he got down here from 

Ohio after he had waived extradition to come back to 

Tennessee, told General Gay and Detective Perry and the 

Sheriff, Sheriff Emery, that yes, we met down in Bickman 

County, just like Marsha Dotson and Jimmy Blackwell said that 

they were supposed to -- they overheard the conversation. We 

met down there in Bickman County. They, Dotson and Porter, 

were in Porter's pick-up truck. I was with another mercenary. 

We drove through Nashville, drove up toward the Kentucky line. 

Somewhere along the line we picked up another vehicle with 
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mercenaries in it. That was out of Mr. Zagorski's very own 

lips. That's in view of all the hard, hard evidence that we 

have introduced here as exhibits. 

Mr. Gay said they walked into the scene where they 

were murdered. All right. You heard the testimony of 

Detective Henderson wherein he said with a four-wheel drive 

truck on the May the 6th of 1983, the Sheriff's Office went 

back there and got mired up, had to have the four-wheel drive 

truck pulled out. 

Now, you all have been living in the state of 

Tennessee for a long time, most of you, probably all of you. 

Last spring, reflecting on your own common knowledge and 
• experience, was a very, very, very wet spring, extremely wet 

in the spring, looked like it was never going to stop raining. 

You remember that, I'm sure. Later on in the summer, it 

looked like we were never going.to get any rain. It was an 

odd year. 

At the time these people were murdered by Mr. 

Zagorski, we were in a wet spring. What did Mr. Baggett say, 

there's no way to get back to where the bodies were, unless 

you went through three fences, went through a locked gate, or 

went way down the road somewhere and crossed a gate. No, I 

didn't see any signs of tire tracks or anything at all. No 

evidence whatsoever that any kind of vehicle whatsoever got 

back there to dump two dead bodies here in Robertson County. 
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Ladies and gentlemen, when you retire to consider 

your verdict, you should consider each count separately, As 

to count number one and count number two, you will first 

determine whether the defendant is 9uilty of first d~gree 

murder, If you find the defendant not 9uilty of first degree 

murder as char9ed in count number one and count number two of 

the indictment, or if you have a reasonable doubt thereof, 

then your verdict must be •not guilty• as to first degree 

murder, and then you will proceed to determine his guilt or 

innocence of the lesser included offenses, 

If you find the defendant not guilty of any of the 

lesser included offenses or if you have a reasonable doubt 

thereof, then your verdict must be •not 9uilty,• 

I will now proceed to explain to you what in law it 

takes to constitute the offe,nses charged in this indictment. 

First degree murder. Any person who willfully, 

deliberately, maliciously, and with premeditation kills 

another person is guilty of murder in the first degree. 

For you to find the defendant guilty of murder in 

the first degree, the State must have proven beyond a 

reasonable doubt: 

1. That the defendant unlawfully killed the 

alleged victim1 

2. 'l'hat the killing was malicious, that is, that 

the defendant was of the state of mind to do the alleged 
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• 
wrongful act without legal justification or excuse, If it is 

shown beyond a reasonable doubt that the alleged victim was 

killed, the killing is presumed to be malicious in the absence 

of evidence that would rebut the implied presumption_; 

3, '!'hat the killing was willful, that is, that the 

defendant must have intended to take the life of the alleged 

victim; 

4, That the killing was deliberate, that is, with 

cool purpose, and 

5, That the killing was premeditated. This me!ns 

that the intent to kill must have been formed prior to the act 

itself, Such intent or design to kill may be conceived and 

deliberately formed in an instant. It is not necessary that 

the purpose to kill pre-exist in the mind of the accused for 

any definite period of time, It is sufficient that it 

preceded the act, however short the interval. The mental 

state of the accused at the time he allegedly instigated the 

act which resulted in the alleged death of the deceased must 

be carefully considered in order to determine whether the 

accused was sufficiently free from excitement and passion as 

to be capable of premeditation. Passion does not always 

reduce the crime below murder in the first degree, since a 

person may deliberate, may premeditate, and may intend to kill 

after premeditation and deliberation, although prompted and to 

a large extent controlled by passion at the time. If the 
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(Whereupon, at 6:46 p.m. the jury retired 

to begin its deliberations.) 

THE COURT: Court will be in recess pending 

deliberations of the jury. 

(Whereupon, at 6:50 p.m. the jury returned 

to open court.) 

THE FOREMAN: Your Honor, we were wondering if it 

would be possible that we get a good definition, explanation, 
I 

of what would constitute a mitigating circumstance? 

THE COURT: Mitigating circumstances are within 

your province, if there are any. You have beard the evidence 

of the case, and no additional evidence was produced at the 

sentence hearing, so you may consider all of the evidence that 

was presented in the entire case. The law sets out certain 

mitigating circumstances which have no particular 

applicability in this case, but you're not limited to those, 

so you can consider any mitigating circumstances that in your 

judgment would comply with the instructions given. 

THE FOREMAN: I think, what we're trying to get at 

is just what is the meaning of the word mitigating? 

· THE COURT: Mitigating would mean any circumstance 
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• 

which would have a tendency to lessen the aggravation, which 

would have any tendency to -- (Pause) -- give a reason for the 

act. I cannot think of a better definition right now, except 

that it's opposed to aggravating and would have a tendency to 

lessen or tend -- not •to•, necessarily, but tend to justify, 

and to take away any of the aggravation of the circumstance. 

please? 

'l'HE FOREMAN: Thank you, Your Honor. 

(Whereupon, at 6:52 p.m. the jury 

returned to the jury room to continue 

its deliberations.) 

I 

(Whereupon, at 8:52 p.m. the jury returned 

to open court to report its verdict.) 

'l'HE <X>URT: Have you. reached a sentence? 

'l'HE FOREMAN: Yes, Your Honor, we have. 

THE <X>URT: Is it unanimous? 

THE FOREMAN: Yes, Your Honor, it is. 

'l'HE <X>ORT: All right, would you read the sentence, 

'l'HE FOREMAN: Your Honor, do I have to read the 

whole page or just the sentence? 

'l'HE <X>ORT: Just the part of the sentence. 

'l'HE FOREMAN: We, the jury, unanimously find that 
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Date June 1,1983 
Interview with Edmund 6. Zagorski Jr. 

On June l,1983 Dee Gay, Sheriff Ted Emery and Ronnie Perry had a 
interview with Edmund G. Zagorski Jr. at the Robertson Co. Sheriffs 
Department concerning the murders of John D. Dotson and Jimmy Porter. 
This would be the second interview with Mr. Zagorski. 

Dee started the interview by asking Mr. Zagorski if he knew what 
his rights were and if he understood his rights. Mr. Zagorski replyed 
that he had already had his rights rec:'! to him add that he did understand 
what they were. 

Dee then ask Mr. Zagorski if he wanted to talk to him about the 
murders of Porter and Dotson. Zagorski said that he had rather talk 
to his lawer befor he made any cement about the murders. Dee told him 
that was fine. 

Dee then ask him if he mines tf he talked to him about his past • 
• 

Mr. Zagorski said that he would talk to Dee about his past. 

Dee explained the charges aganist Mr. Zagorski to him and the penalty 
for the charges if convicted. Mr. Zagorski replyed that he wasnt afraid 
to die, that he had served his purpose and that .his job was done. 

;::,,- Zagorski then said, Ok yall got me pretty good so Im gona make it 
easy on yall. Ill tell you what I know about the murders. 

Dee then explained to Zagorski that he didnt have to talk to us 
until he talked to his lawer and Zagorski replyed that he wanted to 
tell us what he new. Many times durring the following conversation 
Zagorski was told, or ask if he wanted to stop and talk to his lawer. 

Dee told Zagorski if he wanted to talk about the murders to start 
with the first time that he met Porter and Dotson. He said that he never 
saw Porter until the day that the deal was suposeto go down, but that 

~- he had met with Dotson on several diff~ca~!ons at the Lakeland 
Trout °Farm i.n Hickrnan::c:;;: .. Tenn. He said that Blackwell had introduced 
·Dale Dotson~··him there. Zagorski also said that Blackwell was the one 
that set the dope deal up for him and that all he Bid was contact his peopl 

t-, and tell them when to come. He also said that Blackwell didn~ have _and 
~ monatary __ in_J;rest in the deal. Zagorski said that on May 23,1983 he 

met Porter and Do:t:son around 6:00pm.· He said that Porter and Dotson 
were in Porters Red Datsun pickup and that he and one mf his mercinary 
freinds met them in Spott and that Porter and Dotson followed them 
in their truck. He said they picked up a tail car on I-40 just North 
of Bucksnort and a Backup car at the Dickson eEit. They all drove up 
I-40 to Nashville and than got on I-65 and went North. They stoped just 
South of the state line on the North bound side of I-65 and everyone 1 ,-1· ·r,. ,, · 
got out of their vehicles. He said that one of his frcin<ls took his 
HK-91 rifle and his webb geer and told him to take Porters truck and go 



Interview with Ed Zagorski. 

STATEMENT 
06-01-83 

page 2 

to the welcome center on the north side of the interstate and wait for 
hem. He also said thal if there was any trouble he was to come back and take 
are of it. He said that he waited for about 30 minites and his friends came 
o the welcome center and met him. They gave him his rifle and webh__g_~a~ 
id $5,000,00 dollars. They tol~ him to take Porters truck and leave. He ~aid 
et:ook the truck and drove to Lexington Ky. where he let one of his people 
ut then he drove to Ohio. 

Zagorski was ask how much money he spent while he was in Ohio and he qaid 
.hat he had spent approximatley $40,000,QQ....do.lJ.ars the.r.e. He said that he had -~ 
:,ught 2 trucks, 2 motercycles, 2 ho.rses and a lot of guns and amunition. -~-- ----- ---Dee then said to Zagorski, if your not involved in the murders why dont 

·ou tell us who is. Zagorski replyed '"I didnt say I didnt have anything to 
·, with the murders." *********************************************************~ 

THIS COMPLETED THIS INTERVIEW. 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 

SAMUELE. DOUGLAS, et al., 

vs. 

TED EMERY, et. al. 

RECEIVED FOR ENTRY 
)O-. 0 C, .i]_M 

JUDGE WISEMAN 

AGREED ORDER 

Samuel E. Douglas,.Ricky Clinard, Michael Dean and the class 

they represent, Ted Emery, P.R. West and Ricky Suter enter into this 

agreement disposing of some but not all of the issues in .Mr. Douglas' 

individual claim against Messrs. Emery, West and Suter and in the 

intervenors' complaint in this cause. 

This order i.s not intended to resolve any issues not specifically 
•• 

addressed by the order and reserves all remaining issues for further 

order or for trial. 

The class of plaintiffs which is protected by the permanent 

injunction of Section 2 of this order is: all persons who are now or 

who in the future will be confined in the Robertson County Jail. 

1) Mr. Douglas agrees to dismiss his claim for compensatory 

and punitive damages against the defendants Emery, West and Suter. 

·2) Defendants Emery, _West, and Suter agree to the imposition 

of a permanent injunction, binding themselves, their employees, agents 

and successors in office: 

a) Defendants are enjoined from conducting discipiinary 

hearings or imposing disciplinary sanctions pursuant to procedure 

-1-
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not consistent with at least the minimal protections required by 

Wolff v. McDonnell, 418 U.S. 539, 94 S. Ct. 2963, 41 L.Ed2d 935 

(1974). This shall include but not be limited to: advance written 

notice of the claimed violation, at least 24 hours prior to the 

hearing; a written statement of the fact finders as to the evidence 

relied upon and the reasons for the disciplinary action; the oppor­

tunity to call witnesses and to present documentary evidence in the 

.inmate's defense at the hearing when doing so would not be unduly 

hazardous to institutional safety or correctional goals, .. Inmates 

should also have the opportunity to seek the aid of a fellow inmate 

to assist in the preparation and presentation of their cases. 

Hearings should be conducted by an impartial tribunal. 

b) Defendants are .enjoined from failing 1:0 provide each 

resident of the jail with a list of that conduct which is a violation 

of the rules and which could result in the imposition of disciplinary 

sanctions. This list should include the specific disciplinary sanctions 

which may be imposed for the specific conduct. 

c) Defendants are enjoined from placingan irurBte in disciplinary 

segregation in the drunk tank or elsewhere for any except the most 

~· 

conduct. 

Defendants are enjoined from placing an inmate in disciplinary 

strative segregation indefinitely. 

Defendants are enjoined from placing an inmate in disciplinary 

or administrative seqregation for more than ten days. This does not 

include inmates who are segregated at their own request. 
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f) D~fendants are enjoined from punishing any inmate, either 

officially or unofficially, by refusing to provide him or her with 

medical treatment, by failing to provide him or her with the same 

food and in the same quantity as is provided other in~ates, by co~poral 

punishment, beating or use of physical restraints, by eliminating 

mail provileges, visits with attorneys or with other visitors, or 

with failing to provide the inmate with any personal items normally 

provided to other inmates. 

g) Defendants are enjoined from _failing to reake a notary 

available to inmates at least once a day, five days per week, to 

notarize any documents or papers requested by the inmates. 

h) Defendants are enjoined from refusing to allow an attorney 

to visit any inmate or from in any way interfering with the privacy 

or confidentiality of the visit. 

i) Subject to the addition of at least one staff person on 

the evening shift, defendants are enjoined from failing to allow each 

inmate at least one hour of visiting per week with family and/or 

friends. 

j) Subject to the addition of at least one staff person on 

the evening shift, defendants are enjoined from failing to allo~ 

each inmate at _least one fifteen minute phone call per week. Unless 

and until such additional staff is added, defendants are enjoined from 

failing to provide each inmate at least one five minute phone call 

per week. 
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k) Defendants are enjoined from inspecting for contraband 

incoming mail from courts, attorneys, or public officials except when 

the mail is opened and inspected in the presence of the inmate. 

1) Defendants are enjoined from failing to collect outgoing 

mail or failing to deliver incoming mail without unnecessary delay. 

m) Defendants are enjoined from censoring inmate mail, both 

incoming and_outgoing, except where there is probable cause to justify 

the action; in this context, censoring shall be defined as examining 

the verbal content of mail or any written communication or prohibiting 

objectionable verbal and written communication being received by the 

inmate or being placed in the mail to the person to whom it is addressed. 

n) Defendants are enjoined from failing to develop and maintain 

written policy regarding mail censorship. They are further enjoined 

from promulgating or maintaining any regulation which does not further 

an important and substantial governmental interest unrelated to the 

suppression of expression (e.g. detecting escape plans ~hich threaten 

security e.nd/or the well being of the staff and/or inmates) or from 

promulgating or maintaining.a regulation which is greater than 

necessary to protect the governmental interest involved. 

o) Defendants are enjoined from failing to notify an inmate 

if a letter he or she wrote or a letter addressed to him or her is 

rejected ·and from failing to give the author a reasonable opportunity 

to protest the decision. 

p) Defendants are enjoined from failing to provide postage for 

two free personal letters per week for inmates with less than $2.00 

in their jail accounts. Defendants are further enjoined from failing 
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to provide those inmates with less than $2.00 in their account with 

postage for all legal or official mail. 

3) Defendants Emery, West, and Suter are given fifteen (15) 

days to file additional pleadings as necessary in this case. 

ENTER this the 

THOMAS A. WISEMAN, JUDGE / 

' Approved for E~try: · • .1 

JtdP~ s SAN L\ia -.l 

Attorney for Plaintiffs 

ARTHUR E. MCCLELLAN 

Attorney for Defendants Emery, West and Suter 

CERTIFICATE OF SERVICE 

I hereby certify that a true and exact copy of the foregoing 
document has been delivered t·o· William O'Bryan on this 13th day 
of April, 1983. 

APR 15 1983 
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IN THE UNITED STATES DISTRICT COURT FOR THE iIDDLiPR 131983 

SAMUEL E. DOUGLAS, 

ET. AL. 

v. 

TED EMERY, 

ET. AL. 

DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 81-3826 

JUDGE WIS.EMA 

•• CLERK ....__ 

i- SEP 1 2 1996 . · 

Clerk of the Courts 
Rac'd By 

DEFENDANTS EMERY, WEST AND SUTER'S FIRST SET OF 

STIPULATIONS 

Sheriff Ted Emery, Chief Deputy P.R. West, and Jailer 

Ricky Suter stipulate to the following facts which may be used 

as evidence in the case of Douglas, et.al. v. Emery, et.al. 

No. 81-3826, as pertinent to both the ori9inal co~plaint and 

the intervenor's complaint: 

1. The Robertson County Jail is located in Springfield, 

Robertson County, Tennessee. (hereinafter referred to as the 

jail .. ) 

2. The jail was constructed in 1967. It serves as 

the local detention and penal facility as well as the offices 

of~.e heriff's department. 

3. The physical structure 

bhan since 1967. 

has remained essentially un-

4. The jail is a two story structure. The first floor 

consists of an attorney interview room, a booking room, the 

central con_trol area for the jail, the visiting area, several 

offices, one cell block and two drunk tanks. The second floor 
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of the jail consists of the sheriff's offices, the jail kitchen, 

and a cell block. 

5.} The first floor of the jail is underground on the front 

side of the jail. It is above ground only at the back of the 

· jail. 

6.) The two drunk tanks are identical. They each measure 

12-l/2 feet by 8 feet. There is a continuous sheet of metal 

on three walls of the cell, used as bunks. There is no win-· 

dew or other access of natural light into the cell. The door 

.. to the cell is. solid metal with only a small window in the door 

through which one can look into the cell. 

7.) There is no shower in either of the drunk tanks. Each 

drunk tank has a toilet and sink. The toilet is directly below 

the sink. 

8.) Persons incarcerated in the drunk tank must be taken 

out of their cell, and wal~:G---tt,r,,,...J::Lthe jail to the showers. ---
They are permitted~ ower once a da • 

9.) In addition to holding inebriated persons, the drunk 

tanks also house juvenile boys and girls, and inmates being 

segregated from general population. Additionally,if there are 

more than two women incarcerated in the jail, they must be 

housed in the drunk tank. 

10.} The drunk tanks are separated from each other by 

sight but not by sound. 

11.} The cell. blocks .on the first and second floor are 

identical, each measuring 56-1/4 feet by 28-1/4 feet. The 

second floor cell block is, in fact, directly above the first 

floor cell block. Each cell block consists of 9 cells, 8 feet 
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by 8 feet each, a central hall, a dayroom and a shower. The 

cells have four metal planks which serve as bunks, double bunked 

on e_ach side of the cell, and a toilet and sink. The sink is 

directly on top of the toilet. In addition, there is a drain 

in the center of the floor. 

12.) Around the entire cellblock is a walk. 

13.) There are no solid walls within the cell block or be­

tween the· cell block and the walk (with the exception of the 

women's cell). All divisions are made with barred walls or 

doors. 

14.) The first cell on the right side of the cell block 

is different than the other cells in the block. There are only 

two bunks, double bunked, in each of these cells. In addition, 

each of these cells has a small metal table with two metal 

. benches and a shower. On_ the first floor, this cell is sur­

rounded by barred walls and doors, similar to every other cell, 

and for purposes of cell assignment, it is used interchange-
' 

· ably with the other cells. The cell on the second floor is the 

women's Cell. It has solid.metal walls on the side of the cell 

which abuts the hallway and on the side.which abuts a male cell. 

One wall which abuts the outside walkway is totally barred. The 

other wall abutting the walkway is partially barred and partially 

solid metal. 

15.) The women's cell is separated· by sight but not by 

sound from the men's cells. 

16.) The "day room" has two metal tables with metal 

benches. All of these are bolted to the floor. There is no 

other furniture in the day room. The day room is B feet by 24 

t"eet. 
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17.) There is no natural light in the cell blocks. 

18.) The doors to the individual cells within the cell 

block were, at one time, controlled by an electric door lock 

system. That system is now broken and totally inoperative. -

The doors to all the cells within the cell block are, therefore, 

kept open 24 hours per day. All residents of the cell block, 

with the exception of those in the women's cell, have 24 hour 

access to all the other cells in the 'cell block, with the excep­

tion of the women's cell. The cell designed identically to 

the women's cell in the first floor cell block is kept open 

24 hours per day and is in all other respects, treated as a 

generaJpopulation cell. 

19.) There is only one door exit from each of the cell 

blocks. This door is operated by a manual door lock. There 

is no other means of exiting the cell block. 

20.) The plumbing in the jail is old. Water is turned 

on and off by means of push buttons rather than twist faucets. 

It is very difficult and time consuming to obtain parts to 

repair it. -

21.) The plumbing fixtures are frequently broken, causing 

water to-back up in thE1..cell and creating a problem of stand­

ing water in the cell. 

22. )- To the extent possible, male pretrial detainees 

are_housed in the first floor cell block and male convicted 

prisoners are housed in the second floor cell block. 

23.) When an individual is booked into the jail, the 

jailer determines whether the individual fits within one of 

_ seven classifications. These include: pretrial detainee, 

sentenced offender, juvenile, female, and inebriate. The in-
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dividual is classified to a cell area according to this list, 

Within any given classification, however, cell placement is 

done on a random basis. Thus, for instance, a male pretrial 

detainee may share a cell with any other male pretrial detainee. 

24.) There is likewise, no systel'l for assigning cells for 

convicted prisoners. 

25.) Women, both pretrial detainees and convicted prisoners, 

are housed in the second floor women's cell. There is room 

only for two women in that cell at any time. If there are more 

than two women in the jail, the additional women must be housed 

in a drunk tank. 

26.) Juveniles are assigned to the Women's Cell if there 

are no incarcerated women. If there are incarcerated women, 

juveniles are placed in the drunk tank. If there are both 

juvenile boys and juvenile girls. incarcerated at any one time, 

juvenile boys are assigned to one drunk tank and juvenile girls 

are assigned ·to the other. When there are women, juvenile boys 

and juvenile girls in the jail, there is no place in which to 

house drunks or other prisoners .. who need to be segregated from 

·.the general population for their own protection. or for disci­

plinary purposes. 

27.) If there are women and either juvenile boys or juv­

enile girls in the jail, there is no room to house drunks and· 

9ther persons who need to be segregated. 

28.) Persons who are being segregated, either for their 

own protection or for disciplinary purposes are single celled 

in the drunk tank. 

29.) When juveniles and/or drunks are present, they have 
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first priority to the drunk tank. Therefore, if both drunk tanks 

are needed for juveniles and/or drunks, the persons who have 

been segregated for disciplinary purposes or for their own pro­

tection must be returned to the general population. 

30.) An inmate may be segregated for any one of four 

reasons: 1) at his or her own request and for his or her own protectior 

ion; 2) because the jail staff feels the person should be ·seg-

regated for his or her own protection; 3) as punishment for 

violation of a disciplinary rule, or 4) for administrative 

purposes. 

31.) If there is an assault in a cell block, the person 
I 

who was the victim of the assault may be put into segregation 

for his or her protection. 

32.) If an inmate voluntarily goes into segregation for 

his or her own protection, he or she will be moved out of 

segregation when the drunk tank is needed· for drunks, juveniles, 

or added women. A male may then be transferred to the other .cell 

block. If he has problems in the second cell block, there is 

no place to send him. A female must go back to the women's cell. 

33.) There are no on site visits by any medical profes-

sionals - doctors, nurses, paramedics or physicians' assistants. 

The only medical training which the jailers· have is that each 

jailer has passed the Red Cross First Aid course. The lieu­

tenant responsible for .the jail is an emergency medical. tech­

nician. 

34.) The only means for an inmate to get med~cal attention 

is to complain to the jailer or to the lieutenant in charge of 

the jail. The jailer, or the lieutenant, then decides whether 

there is an .emergency which requires immediate attention, whether 
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the person should go to sick call or whether the inmate's 

complaint should be ignored. 

35.) Sick call is a referral to a local doctor for med­

ical attention. Inmates who have reouested medical attention 

and who the jailer or lieutenant has determined need to be seen 

by the doctor are brought in a group to the doctor's office 

for sick call. Sick call occurs one time per week. 

3.6.) Although the jail has standard first aid supplies, 

there is no other emergency medical equipment in the jail, 

e.g. d.efibrillator, oxygen masks. 

37.) When a jailer determines that there is a medical emer­

gency, he makes the decision whether to contact the nearest 

Sheriff's Department vehicle or whether to call for an ambulance. 

If the ,lieutenant is at the jail, he will make this decision 

rather than the jailer. 

38.) There is no room in the jail designed for medical. 

examinations or treatment. 

39.) Medication is kept in the central control area of 

the jail. It is dispensed by the jailers. 

40.) No medication is dispensed, even that brought in 

by the 'inmate on arrival, until one of the doctors on contract 

with the jail authorizes the dispensation of the medication .• 

41.) There are a total of six persons employed to run 

the jail. ,Five are jailers. There is.never more than one 

jailer on duty at the jail at one time. There is also a lieu­

tenant who is in charge of operation of the facility. He is 

usually on the premises during the day shift. On the evening 

and. night shift, there is only one person - a jailer - who 

staffs the jail. 
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42.J The jailer has responsiblity for booking people into 

the jail, releasing all persons who are scheduled to be re­

leased, handling medical problems, arranging telephone calls, 

supervising visitation, taking persons from the drunk tank to 

the shower, and in all respects, running the jail and supervising 

the inmates. 

43.) The number of times which a jailer can walk through 

the cell blocks depends on the amount of time needed for .all of 

these other duties. 

44.) There is no prescribed number of times or specific 
~ . ' times at which the jailer must make rounds of the cell blocks . 

45.) The jailer is normally stationed at the central control 

area. 

46.) There is no way you can see the cell blocks or drunk 

tanks from the central control area. There is no visual elec­

tronic surveillance equipment. 

47.) In the central control area, there are speakers 

through which the person on duty can theoretically listen to the 

cell blocks. As a practical matter, it is virtually impossible 

to hear anything above the din of the radios and television. 

There is no speaker in the central control area through which 

the person on duty can hear the drunk tanks. 

48.) If there is violence between inmates in a cell, the 

jailer or lieutenant would only know about it if he happened to 

be walking through the jail or if he could overhear the noise 

from the central control area or from any other place in which 

he happened to be carrying out his duties. 

49.) If the jailer who is alone on duty hears a disruption 
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or violence in the cell block, he is expected to investigate. 

If the situation is such that he cannot control it, he secures 

and locks off the cell block and returns to the central control 

area to call the Sheriff's patrol cars or the Springfield Police 

Department. 

SO.) The only means available for a jailer alone on duty 

to stop a d_isturbance or assault in a cell block is for the ag­

gressor or aggressors to voluntarily agree to desist, for the 

jailer t6 enter and lock himself into the cell block and to 

phys-ically attempt to stop the problem, or to lock off the cell 

-block and 

ls1.) 
exercise, 

j 52.) 

call for help. 

None of the inmates receive any supervised or structured 

either indoors or outdoors. 

There is no facility for indoor exercise. There is 

currently no space for outdoor·exercise. 

i/"' 53.) Pretrial detainees remain in the cell block 24 hours 

per day, unless they go to court, use the telephone, have a visit, 

or go to the doctor. 

5_4.) People in the drunk tank spend 24 hours pe:i;- day in 

their cell, except for their daily shower, unless they go to 

court, use the telepho.ne, have a visitor, or go to the doctor. 

55.) Women also spend 24 hours per day in their cell with 

the exceptions noted in liS~. 

56.) Convicted prisoners have the opportunity to wotk out­

i;ide the jail. On March 29, 1983, 8 of 15 convicted persons 

worked outside the jail. 

57.) There are no supervised or structured activities at 

all for pretrial detainees. There are no supervised or structured 

activities other than work for the convicted prisoners. 
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58.) Visitation is conducted Wednesday and Sunday, for three 

hours on each day. 

59.) There are no contact visits or visits at times other 

than visiting hours except in emergency situations. The jail 

staff on duty determines whether there is an emergency. 

60.) Visitation is conducted in a two sided visiting booth. 

The visitor sits in a stool in one room and the inmate sits 

in a stool in an adjoining room. There is a small glass plate 

between the rooms through which the inmates and visitor see each 

other. 

61.·) Two visits are conducted simultaneously.I The two vis­

itors and the two corresponding inmates sit approximately one 

foot from each other. There is no opportunity for privacy. 

6.2.) Visits last between five and fifteen minutes, depending 

on the number of visitors waiting to see inmates. The jailer 

attempts to permit every visitor to see the inmate for whom he 

or she is waiting. 

63.) There is no legal material provided by the jail or 

Sheriff's Department for the inmates of the jail, either pre­

trial detainees or convicted persons. 

64.) If an inmate wishes to speak with his or her lawyer, 

s/he must ask the jailer to call the lawyer for him or her. 

65.) Trustees are selected by the chief deputy and the 

sheriff and are usually contract prisoners from the Department 

of Correction 

66.) Trustees are responsible for all the food preparation 

in the jail. 

67.) There is no automatic or electric dishwasher in the 

jail. All eating and cooking implements must be washed by hand. 
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--
This task is done by the trustees. 

'· 

, 68.) The kitchen has never been inspected by any official 

'from any local or state department of health, 

69.) There is no automatic _sprinkler system in the jail. 

There are no oxygen masks to be used in an emergency. 

70.) In the event of a fire or other emergency which 

required.evacuation, inmates in the first floor cell block would 

have to go through the manual lock door to the cell block and two 

other-.e1ectric lock doors, Inmates in ·t·he ·second floor would 

have .... to. go thro.ugh:t the manual lock door ·to the cell block 

and at least one other electric or manual lock dodr. 

71.) If the one manual lock exit from the cell block is· 

blocked for any reason during a disaster which requires evac­

uation, all persons in the cell block would be trapped. 

72.) For persons to be evacuated from the women's cell 

during an emergency, someone would have to enter the cell 

block through the only exit and manually open the door to the 

women ' s ce 11. 

73.) The staff of the jail is insufficient to evacuate the 

building as swiftly as necessary in an emergency. The jailer 

would have to contact either the Sheriff's patrol or the Spring­

field police department for additional manpower. 

74.) The dispatcher who is on duty in the Sheriff's depart­

ment has no correctional training and is not considered by the 

Sheriff-' s department to be part of the jail staff, 
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Approved for entry: 

- ' 
./ 

c··<----c .q'l~ } 
Arthur E. McClellan 
Attorney for Defendants 

Emery, West, and Suter 

CFRTIFICATE OF SERVICE 

I hereby certify that a true and exact copy of the foregoing 
document has been delivered to William O'Bryan on this 13 day of 
April, 1983. 
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TC: ·vanderbilt Legal Clinic, r!ashville, Tennessee 

:':i.Ui-i; Anthony S. Kuharich, Jail Consultant, South Holland, 
Illinois 

Su3JoCT: Inspection of Robertson County Jail, 3pringfield, 
Tennessee 

~.TC:: :.lay 10, l?SJ 

ST.ITE:·!SNT OF PROBLEM 

Inmates at the Robertson County Jail filed a class action 

con1plaint for declaratory and injunctive relief in the United 

States 'Ci strict Court for the Middle District of Tennessee, 

lashville !;ivision on J..pril lJ, 19.83 against the 3herift, Chief 

:eputy, Chief JAiler, and Cou..~ty Zxecutive of nobertson County 

in their official capacities. 7he Plaintiffs claim t~eir rights, 

secured under the First, Sixth, ~ighth, and Fourteenth Amendments 

to the United States Constitution were viol&ted. They contend 

~hey "are being and will c~ntinue to be subjected to illegal, u.~safe, 

unconetituti.'onal, and dehwnanizing conditions" which "exist as a 

result of the willful and intentional acts, practises, policies, 

instructions 3nd omissions of the defendants." 

The Vanderbilt Legal Clinic is representins: the Plaintiffs in 

this action and requested Consultant to inspect this jail racility 

and submit a timely and objective report of findings and recommend­

ations. 

l•.ETl!OD AllD SCO?E OF STUDY 

Consultant conducted an on-site visitation of this jail on 

:,:a.y 10, 1983 and made direct observations of its physical tacility 

and operations. This was augmented by peroonal interviews with the 

7007 



-2-

following persons: Chief Deputy Sheriff Paul R. ·,1est; Chief 

Jailer Lieutenant ';/ilson; and Jailer ;11111am Roach. 

i."he following reports, document, records, and forms were also 

examined and studied: 

IHTO::~V::;NORS I COM~L.:..INT-CL.S.SS ACTION, riouglas, et. al. v. Ted 
E:nery, et. a.l. 1 flo. 81-)626, Judge ':iiseman, U. S. District 
Court, ~.J) Tennessee, Nashville, Division, filed April 15, 
198J. 

nsm:CA?t7S :::,3RY 1 ·.iEST and SUTSR 'S FIRST SET OF STIF'ULATIONS, 
Jouglas, et. al. v. Ted Emery, et. al. No. 61-3826. 

·· .!i.,';R?ED ORLER, :lou.glas, et. al. v. Ted Emery I et. al., 
!lo. a1-J626. 

Inspection Report, Robertson County Jail, submitted by 
Tennessee Corrections Institute, ::a.shville, Tennessee, 
i{ovember 16, 19ao. 
Reinspection Report, Robertson Coun~y Jail, S~ptember 15, 
l?gl, Tennessee Corr~ctions Institute. 

Inspection ~eport, Robertson CoW1ty Jail, December 2 1 1182, 
Tennessee Correctio!'ls Institute. 

Jail ?olicy and Procedures i-ianual, Robertson County Jail, 198.3. 

Rules For In1:1ates, Robertson County Jail and ·-~orkhouse. 

Robertson Cowity Jail Arlmission Forms. 

:.:nn:,!IJl-l STAND~RDS FOR LOVU COR?..~CTIO:IAL F:.CILITI::s. 
Tennessee Corrections Institute 1 !lashville, 1982 (hereinafter 
referred to as Tennessee Standards} 

STAllllARDS for ADULT LOCAL DETE!ITICII FACILITIESi American 
Correctional Association, Second Edition, Apri , 1;s1. 
(hereinafter referred to as ACA Standards) 

FE:D:::RAL STA?l~ARDS FOR ?RI.,ONS AND JAILS, U. S. tepartment 
of Justice, Washin;ton, D. c., !'.lecember l6, 1980. (hereinafter 
referred to as Federal Standards) 

PHYSICAL PLANT 

The offices of the Robertson County Sheriff's !'.lepartment and 

the county jail are located in a two-story brick and concrete 
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structure which was constructed in 1967. 

The first floor. of.this building is underground on the £ront 

sid• of the jail. It i• above ground only at the back of the 

fa.cility. 

The jail consists of an attorney interview room 1 a prisoner 

reception area, a control center, the visiting area, a cell block 

and two d~unk tanks on the first floor, and a cell block and the 

jail kitchen on th!:! second floor. 

Cell 3locks 

The cell blocks are identical in every respect. One is located 

above the other. ~ach has one (1) double-occupancy cell, eight (S) 

four-Cunk cells, and a dairoom. 

iach cell block ha~ a semi-outside cell formation. There is 

a jailer inspection corridor Oehind the cells inside the outer 

wall o~ the building around each cell block. The rear of the cells 

have grille barsJ allowing ~he jailer to visually supErvise the 

innu.tes and their activities. 

i:ach cell block has a dayroom and three (3) multiple-occupancy 

cello on the left aide and six (6) multiple-occupancy cells on the 

right. They face and open into a J•S• wide corridor which is 

located in the center and extends the entire length of the cell 

block. The only entrance door into each cell block orens into -this corridor. This is also the only exit door from each cell 

block. 

Cells 

Eight (8) cell• in each cell block on both floors have four 

,• 
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(4) bunks.each and 64 square feet of floor space (8' x 8•), which 

includes the areas occu?ied by the oetal bunks and the combination 

toilet and wash basin fixture. The bunks and the toilet fixture 

take up approximstely )J square feet or floor space. ~'hen four (4) 

?ri~oners occupy a cell, they have about Jl square feet of floor 

space or 7.75 square feet per inmate when all are out of their bunks 

at the 3ame time, 

The first cell on the right side in each cell block on both 

floors has two (,) bunks and 64 square feet of floor spac~ (8' x Sr), 

which includes the areas occupied by the metal bunks 1 the combin­

ation toilet and wash b~sin fixture, a small metal table with two 

:r,et-sl benches, end a sho-..,er, In these cells two (2) i:i.m.ates 1!:&Ch 

h:lV! a.p?roxim.ately 15 s,-:;,uare feet of noor s:,ace wh,n both a.re out 

of their bunks at the same time. 

The double-occupancy cell on the second floor is used to house 

.r~r.iale prisoners. 

T,ennesse'e St;..ndR.rds reG.uire t?u-.t c:iultiple-occupa.ncy cells 

provide a minimum of forty (40) square feet o! clear floor space 

~~reach occapant in the sleeping area. 

~CA St~ndards require that multiple-occupancy rooms provide 

a ~inimum floor area of fifty {50) square foet per occupant in the 

sleeping area. 

Feder4l Standards require that multiple-occupancy rooms provide 

a minimum 0£ sixty (60) sq~re feet of noor space per inmate 

(excluding activity area). 

Cell Coor Lock System 

T"ne electric door lock system for the doors to the individual 
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cells within the cell blocks is currently inoperdtive and, therefore, 

cell door are kept oren 24 hours per day.. All residents of the 

cell block, with the exception or the women's cell in the second 

noor cell block,have 24 hour access to all other cells and the 

dayroom in tne cell block. 

:J-:iyroorns. 

Each cell :>lock has o. dayroorn which has 191 s·;uare feet of 

n,:,or space { 24-' x 8'). It contains t1,ro metal table! with attached 

b~nches, a corubination toilet and wash basin fixture, and two showers. 

~e to the inoper~tive door locking system the inmates in a cell 

block have 24 hour access to the dayroon. 

The dayrooms c~n Oe used for <lining, wri~ing, r~nding, and 

t • .a:.il~ g:c.mes. 

ie~nessee 5tan<lards require a crl.nimum of thirty-five (35) 

~~u~re feet of £1oor spice per ~risoner in a dayroom. 

ACA And Federal Standar<!s also require a minin:um of thirty­

!i V9 (3 5) squ.t.re !eet of nor space per prisoner in a c!ayroom. 

Zach dayroom in this r~cili~y, according to the stanC:ards, 

hAs sufficient space to accomodate five (5) prisoners at a time. 

~unk Tanks 

Two drunk tanks ~re located adjacent to each other on the £1rst 

floor. They are separated from each other by sight but not by sound. 

:ach nas 100 square feet of floor space (12i' x 8 1 ). On tnree walls 

of eacn tank is a continuous concrete bunk wllich 1• 24• wide and 

12" above the floor. Each tank has a combination toilet and wash­

basin and a floor drain. 
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There is no ~atural light in these tanks. They have solid 

rnet1l doors with small glass view panels t•r Tisual observation 

or the occupants by the sta££. 

;hey have no shower faciliti~s. Inmates housed in these tanks 

are r~rmitted to shower once a day. They are tAken by the sta£t 

to shower f•cilities in other areas of the Jail. 

Due to poor jail design and inadequate inmate fiousing units, 

these drunk tanks may also house other than inebriated persons, 

They are used to house juvenile males and females, inmates in need 

of adr.tini6trative segregation and disciplin~ry detention, and adult 

£oo&le prisoners i£ there are more than two (2) in the £acility. 

?lunbfnz 

I),ie to the age of this jail, there aro some plumbing problems. 

1Talves are broken :;.nd leo.~ing and need to be re:-,laced. Some toilet 

.fixtures &.re broken cnusing water to back up in the cells. Toe 

c:-.iet 0-3puty Sheri!'.f stated that all et.forts a.re being made to 

obt,'='.in appropriate valves am! replace broken toilets with modern 

st:.,inle ss steel fixtures. 

Air Circulatfgn 

T'nis £aeility has no air conditioning. The star£ admitted 

thut there is no air circulation. 

Tennessee, ACA, and Feder~ St$ndards require circulation of 

at least ten (10) cubic £eet per minute or £resh or puri£ied air 

£or each person occupying the £acility. The Chie£ teputy Sheri££ 

stated that this problem will be corrected with £orced air ventil­

ation. 
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Li(hting 

T"ne two cell blocks and the two drunk tanks have no access 

to natural light. 

There is an insufficient amount of artificial li~ht in the 

cell clocks. 

Tennessee, ACA, anU FeUeral Standards state that all housing 

and activity areas shall provide for, at a -minimum, lightin~ of 

at least thirty (JO) footcandles, to be measured throe (J) feet 

off the 11.oor. These standards also require access to natural 

li~ht in the housing and activity areas. 

~.:~dical Ex~:nfnation or ':'reatment Facility 

':here is no room in this jail designed ~or medical examination 

or t·reatment. A doctor does not visit the jc.il to conduct sick 

call. It i.s conJucted a.t a local docto·r 1 s office once a week. I£ 

nn in~ate claims illness at any time, the jailer makes appropriate 

arrangements !"or the inmate to be taken to the doctor's of'fice or 

t~ ~h~ local hospital. 

Tennessee Stdndards make it mand£tory that space or provisions 

shall be provided where a physician may conduct ~ick call,. examine 

patients in privacy and render routine medical treatment. 

This standard is sup:,orted by the following court decision: 

Jones v. Wittenberg, 440 F. Supp. 60 (N.D. Ohio, 1977) 
- Required to have rooms and equipment for physical exa.ms, 

treatment or medical eme~gencies and minor injuries and 
illness, quarters for inmates to remain safely as part 
ot general population and adequate space for dental 
exams and treatment 



-a-

"115itipg 

Ti,.i, visits are conducted simultaneously. This arrangement 

does not allow for privacy. It is reco~.mended that the dividers 

on the visitors' side and the inmates• side are three (J) feet wide 

and extend to the ceiling. It is further recormr.ended that acoustical 

tile is installed in the appropriate areas on both the visitor and 

inmate sides to permit for more private conversation between visiting 

partie:,. 

Program and .~ctivity Snace 

This r~cility has no multi-purpose room !or inmate activities 

such a$ relibious services, educational programs, meetings, library 

services, broup counseli11i:1 etc • 

. ; rnul ti-purpose room is required by Tennessee 1 .4.CA., and Federal 

Standards. 

There are no indoor or outdoor physical exercise areas for the 

prisoners in this jail. 

Tennessee, ACA, and Federal Standards require that adequate 

indoor anj out,oor space is provided £or in~.ate exercise. 

I!ll!IAtes in this jail spend all their time (24 hours per day) 

in their housing units - cells, c!ayrooms, or drunk tanks - without 

adequate exercise. For the most part they spend their time sleeping 

and wa~ching television. A constructive recreational program which 

permits strenuous exercise helps to lower tensions and reduce dis­

ciplinary, physical, and mental health problems. 

The following four Federal Court decisions from among many 

address this issue: 
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Ca~obell v. C~uthron, 62) F. 2nd 50) (6th Circuit l9SOJ 
~ch inmate confinr.d in his cell more then 16 hours ,er day 
is to h.ave one hour of out-of-cell exercise. :-:alking the 
cc•rridor does not constitute exercise. 

Carr.obell v. 1-lcGruder, 580 F. 2nd 521 (D.D, Cir. 1978) 
Jail must provide prisoners recreation, including prisoners 
in maximum security. 

Jo hr.son v. Lark, J65 F. :lu;,p, 2~9, J02 (E:.D. r.;o 1973) 
Absence of outdoor exercise contributes to a finding of 
cruel a:1C unusual .punishment, 

::heR v, 1-'.alcolm, J?l F. Supp 594 (S.D, NY 1974) 
jiily exercise is essential to he~lth. 

Some aente~ced prisoners work outside of the jail and only 

spend their non-working hours in their living units, On :,Tarch 

29 1 198), eight (8) of the fifteen (15) sentenced inmates worked 

outside of the jail, 

This facility was originally designed for the ma.ximwn security 

confinement of a large number of prisoners supe~~rised by a small 

staff with mi~imal contact ~etween personnel and inr.ates. It was 

constructed at a time when em?hasis was placed sole-y 0:1 security, 

custody and prisoner control. $pace ror correctional services 

and programs· or physical exercise was not considered essen~ial for 

the physic•l and mental well-being of the inmates. 

This jail is a "human warehousen where most rrisoners languish 

in en!"orcec! idleness, boredom, c.nd despair. Many inmates spend the 

,;reater portion of each 24 hour day lying on their bunks. They are 

required to spend all t~eir ~ime in'their housing units. There is 

no coomunication with sta£! 1 and they have nothing constructive 

to do. 

-· 
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INMATE SAFETY 

Zach cell b1ock h~s only one exit. This presents a serious 

,ro~lem concerning thi saf~ty or the inmates because even the most 

minim;;.l .fire could and does c,~use immediate danger to human life 

!'rom sook-! an,-1 toxic gases. 

The 3tate of Local Fire Prevention '3llrdau should conduct an 

indepth inspection of t.his facility to ensure that it has an ade­

quate fire detec~ion and suppression system and an effective fire 

ev;.cuation plan to implement in the event of a fire. 

TennP-ssee and ~CA Standards require ~hat at least two separate 

.:ne.:-.ns or 'i!Xit rrom each cell block area are provided to ensure the 

~afety o, the prison~rs and st~t.r members. 

FOOD SERVICE 

Trustees are responsible for all food preparation and handling 

in this jail. She Sheriff's wife orders the food and prepa~es the 

menu.s. 

It is rtcommended that the dietician at the locsl hospital is 

requested to periodically review the menus to ensure that they are 

nutritionally adequate and thAt the food served is sufficient as 

to o,uality and ~uantity. 

,he following court decision addresses this issue: 

Kitchell v. Untreiner, 421 F. Supp, 886 (!l.D. Fla. 1976) 
-There should be a trained dietician, nutritionist, or food 
service director to regularly review the menus, preparAtion 
a.nd service. 

All persons involved in food prepartion and handling must be 

medically examined, 

The following are court decisions which address the issues 
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relative to medical examinations of food handlers: 

~hrens v. Thomas, 434 F. Supp. 873, 903 (W.D. :-ll 1977) 
~ii indivi~uais involved in preparation, handling, or service 
of food shall meet minimum public health stAnjards for rest­
aurant employees. The Jail kitchen shall be inspected 
monthly by the health department. 

Camobell v, McGruder, 416 F. Supp, 109, 105-06 (D. DC 1975) 
All foo3 handlers must be examined at least once every )0 days. 

:·!.itchell v. Untreiner, 421 F, Supp, 886, 900 (:,1.c. Fl.a. 1976) 
Ila one shall handle food in the kitchen without being medically 
screened arid supervised by someone who is also medically 
screened. 

Taylor v. Sterrett, 341+ F. Supp. 411, 423 (N.D. TX 1972) 
Food han3lers mu~t be examined by a licensed phy~ician 

:..O:-:INISTRJ. TION 

Sheriff Ted Etr.ary is a constitutionally elected law enforce­

~ent officer who, at the same time 1 is legally responsible tor 

the administration and or,eration of the Robertson Cou.~ty Jail. 

The 3heriff. appointed Lt. :tiloon the Chief Jailer and deleg­

ated to him the requisite authority for the erficient operation 

and management o! this facility. His responsibilities include 

coordination of security, progr~~s, support !unctions and services, 

and proper sta!r deployment, 

T"ne goals of the administration and operation or a jail shoul.d 

Ce: l. protection o! society; 2. humane care of inmates; and J. 

provision of services required to maintain the physical, social 

and emotional health of inmates. 

The ultimate iOal is to ensure that all who paso through the 

jail will leave no worse than when they entered, and perhaps better. 

·The poor design and physical limitations of th.is facility 

seriously hamper the administration in their attempts to achieve 
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these goals. 

P!:RSOl!!IEL 

The current jail staff consists of a Chief Jailer and five (5) 

Jailars. The Chief Jailer is on duty from 8:00 am to 4:00 pm 

:,:On::ny thro~h Friday. TherP. is one (l) Jailer on rtuty during each 

ei.;ht (a} h,,ur shift per day and seven days per week. 

This Jail does not have sufficient stafr. One Jailer cannot 

aciequately respond to the need.s of this facility and approxi.-.ately 

thir~y-five (J5) iruuates during any eight-hour shift. 

ZtaCfing levels are dependent upon a variety of factors. One 

important ele~~nt is facility design ond layout. It dictates the 

~\....~Oer of security posts and the number 0£ persons required to man 

eAch post. Another is the size of the prisoner population as well 

,1.s what is done to and for the ir.1r.3.tes. In other words, the number 

sn:::l n:.tur& o! the programs and services made available to them. i:ew 

r,risoneTs are booked, individuhls are escorted to and from court 

he~rings, inmates are released, at~orney and f~mily visits are 

scheduled, prisoners are transferred to and from other tacilities 1 

meals are served, ir.mates are taken to the doctor's office or 

hospital for medical services, telephone programs are conducted, etc. 

Each staffing vlan should provide full coverage of security 

posts and visual supervision of inmates. Back-up assistance should 

be ir..:nediately available if an emergency arises, Staff in inmate 

living areas should be able to prevent opportW1ities for any abuses 

anticipated in a jail population, Sufficient personnel should be 

available to supervise inmate programs and services. 



-l)-

Joilers should be sta~ioned near inmate living wiits to prevent 

i~mate misbehavior and avoid disorders as well as respond quickly to 

emergencies. There should be frequent interpersonal communication 

between Jailers and inmatds. 

Tennessee, ACA, and Federal Stsndards re~uire that jail officer 

posts are located in or immedi&tely adjacent to inmate living areas 

to permit officers to hear and respond promptly to calls for help 

or emer~ency situations. 

The following court decisions address this issue: 

Parker v, 'llacwell, :lo. C74-J91 (17.D. Ohio 1976) 
One (1) gu~rd must be physically ~re3ent in cell area at all 
ti::r.es. 

t.hrens v. ~O!!taS, 4)4 F. Supp. S7) c·.-:.c. ;.:o. 1977} 
?,!.a.ndates twenty-four (2l,.) hour supervision. · 

Hamilton v. love 1 328 r.". Zupp. 1182, 1196 (E.D. AR 1971) 
There should oe ?ne starr member natrollin6 on each cell floor 
in the immediate areo of every detainee on a 24 hour bAsis. 

To ensure the ?rotection of the public and the s;rety ot the 

staff ~nd in~~tes and more effectively operate this Jail, nine and 

a h:i.lf (9. 5) addi tion&l p~rsonnel mu3t be t!n1ployed. This racility 

!1-hou.:.d have the following positions: 

!fo. of rro. Days :1o. Shifts Total 
~ Position r'er ·,·:eek ?er :lay ~ 

l Chief Jailer s 1 1 
l :-fa.le Jailer - First Floor 7 3 4.5 
l :-:aie Jailer - Second Floor 7 3 4,5 
l Female Jailer 7 3 4,5 
l Counselor 5 l _1_ 

Total Starr 15,S 

1'his staff level is designed for adequate staff relief, proper 

visual supervision and surveillance of prisoners and their·activities, 

progrLms and services. '!'his personnel should only work in the jail 
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and not be required to perfortn any functions or .:!utie:s outside of 

t!':.,~ j.;.il. 

':'he following is a simple arithmetical formula used in the 

majority of jails to determine the number of jailers n&eded to 

mAn a 24-hour and 7-day fer week post: 

J65 days 13 u~ed as the base year. Since a j~il officer must 

!:,!! O!'l duty )65 Cays a y~&r and is requir-e1i to man e:ach post each 24 

hours or three ()) 8-hour shifts, t.he total :nan days required cover­

age is 1095 (365 x J). ~ 4C-nour ~e•k em;,loy:e in this jail works 

Z)·1 d.;y5 a y~1r. This fig;:Ui'"f' is arrive<'! at by subtracting 2 d.o.ys 

:,E.-r w~ek or 104 •hy!: (the work we-:k is 5 days) plus 10 vacation days 

a:1~ 12 sick l<;oave Juys fr(J:; tht.! base figure of 1095. (lJl.. • 10 + 12 

126) (365 - 126 • 7)9) 10?5 ""'" dr,ys :!ivide,j by 2)9 e-iu•ls 1..5 

~hich is th~ number of Jailer, ~~quir~d to ~an a 24-hour and 7-day 

;-~r week post =m~ p:-ovide necess=-,ry coverage for staff on l'!A.ve. 

!n RobP.rt~on Cnunty th~ Jailere do not gP.t any t.im~ o!f f~r working 

on :'e,li1lays. 

Rol'! of the Jail O!'ffcer 

The JJiler occupies one 0£ th~ most s~nsitive and ~erhaps the 

:'!':Ost eritict..1 position in this f'&.cility. :,~le and f~male jailers 

.-::ua-t be ~mployed to resrond t.o t,he needs of both ma.le and female 

inma.t.es. '!'he; have the most direct 2.nd continuous cont3.ct with the 

inm~tes and the greatest imract on th~m. The line officer has the 

re,s;,on.,ibility to prev~nt inmates from harming each othe,r or them­

selves. He/she must develop the interpersonal skills re~uired to 

adequa::.ely communicate with the prisoners. The J11.iler must be people­

oriented, aware or inmates 1 legitimate needs and rights, exercise a 
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non-ju~icial a~titude towArd th~rn. and respect them as human beings • 

.. ~mer-ic;in l~w and justice require no less than this. 

~:hen the jail officer works with prisoners as people i he/she 

will assist them to develop a more ravornble attitude tow~rd authority 

~nc a ~etter ability to get alon, with others. His/her own respect 

f,,:- the law is the best exa.m;ile that he/she can give to prisoners. 

The jail o.fficer must be properly e•1ui;,ped and motiv;,,ted to create 

an atmosphere conducive to prisoner cha.ge in the jail f.;cility. 

Today 1 s jail~r should be a sophisticated participant i~ the 

co~r~ctive proceis. He/she must be a 9rofessional who possesses 

knowledge, understanding, judgement• tolerance, and wic!.e-ra.n,d.ng 

c~ffipetence. qis/her work go~s on 24 hours a day ~nd every day of 

the yaar. 

The .nost i;:rport.,nt cl)ir:r-onent in :..ny jail is its security staff. 

Jail operations ancl ~nagement are no long~r soler dep~ndent u~on 

steel bars and C&6es, locking devices anj other h~rdware. !t requires 

3u.f'ficient. trained staff with personal and pro.f'es,ional 'lualirications 

'to properly supervise human beings in CU3tod:y. 

Jailer~ must be qualif'i~d to handle all aspects of inmate super­

vision including booking, security, sanitation, work assignments, 

disci?line, mail delivery, lau.~dry exchange, prisoner counts, key 

control, inmate v~sits, prisoner and cell searches, telephone programs 

and other activities, etc., and as-,,ist inmates toward self improvement. 

~he jailer is no longer viewed as an individual who merely 

guards prisoners. It should not be ju;t a job. He/she is not 

sir.1rly a keeper o! the keys and the bodies. 

The following are some Fa<!eral Court decisions concerning 

inmate supervision by Jail personnel: 

.• 
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?.;rker v. Glar!well, ?:O. C74-J9l {N.D. Ohio, 1976) 
Court required staff on duty in cell areas at all times. 

H;,milton v. Covin•ton, 445 F. Supp 195 (:·;.o. Ark. 1978) 
tue owed by 3her-i'.r1' to r,rovide adequate security in the jail. 
Liability may exist for deaths and injuries in unattended jail • 

. )tevens v. Cnunty of Duchesa, 4,45 F. Supp. 89 (S.O. ~!'Y. 1977) 
Sheriff liable 1r pri~oner-on-?risoner attack occurred under 
conditi~ns of inadequate su!=)ervision in the jail. 

Alb~rti v. Sheriff of Harris County, 406 F. Supp. 649 
(S.D. Texas, 1975) 
Suffici•nt Jail staff shall be hired to ~rovi~e one jailer 
for every twenty (20) inmates. 

Rhem v, ;.ra.1colm, J7l F. Supp. 594, 628 (S.ll. !lY. 1974) 
.,iiere thP. !.;;,,ck "f staff c:1u.:1es viol.;tion of rights to be free 
from mistreatment and to be ~rotected fr~m harm, court may 
ordar staff increase. • 

This facility also houses both adult and juvenile female inmates. 

They ~st be sUpe~vised by female jail officers. 'Miis jail must 

employ full time female jailers to not only su9ervise female prisoners 

but also serve as bo.ck-up of.ficers tor male staff ar,d perform other 

j~il duties. The f?llowing is a court decision which addresses this 

issue: 

Hamilton v. Lo•,e, J28 F. Supp. 11!!2, 1196 (E.D. Ark. 1971) 
there should be one starr member patrolling on each cell floor 
in the immedi~te area or every detainee on a 24-hour bAsis. 
One !emttle stAff member must be on duty 24 hours a day. 

Due to fiscal conditions, no one wants to spend money on a 

new jail, on Jail renovation, or on additional jail sta£f. Conse­

quently, many j&ils are in poor physical conditions, overcrowded, 

and understaffed. ·.~'hen these issues were presented to Federal 

Courts, they provided direct answers. ':'he following three Federal 

Court decisions: 

Jones v. ~/ittenber~, J30 F. Supp. 707 (N.D. Chio, 1971) 
Hamilton v. Love, 28 ~. Supu. 1195-97 (~.D. Ark. 1971) 
La.ck of money and lack or stat£ are not adequate to condone 
a constitutional violation. Jailers can work only with what 
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thJy h~ve. 3ut when what they are provided with necessarily 
r~sults in constitutional 7folation 1 the court may order 
j~il authorities to hire the staff necessary to remedy the 
vi,l3tion ~nd of course respon~ible public authorities to 
proviJe the necessary funds. 

J1ckson v. Bishoo, 404 F. 2nd 571, 5SO (CA3 1968) 
Ru.nane consideration~ and constitutional requirements are 
not, in this day 1 to be Qeasured or li~.:ited ~y Collar consid­
crz.tions. 

':'he Chi?.f Jailer an= th~ five J~il Officer~ ?u..ve ~~en c~rtificd 

=>:~ the Tennessee Correctlor.ill Institute. i.11 jAil staff l"'eceived 

tw~nty (ZO} hours of in-$ervice t~atning an~ forty (40) hours ot 

basic tr«ining con~ucted b7 the Tenne::isee Correctional Inst! tutr.. 

7ney a~e also requir~j t;, s.nnu.ally 9nrticipal",1? in ~n additional 

forty (40) hcur in-se~vic~ ref::-qsher t~~i~jng ,rogram c~nCucted 

by t.he Instituto. 

':'he topics disculistC in the In.,;titu:e t:rzining ?:-ogr~ms .are 

::~o&. ::lio:tf J.iiler ha.; nevt!r ~tte:'lded the t·.'l'o-we~ks J2.il :.:anage-

1';f:'llt trainin~ !'ro6r:.rn cond:icted by the ::.:.ti.,nal Institute of Correc­

t.irJns (:ZIC) in .3oul:te::-a Colorado. This course is offerr~C without 

an; co~t to the Coun~y includin~ all traveling and per Ji~m ~xpenses. 

It i> r•con-.mended th~t the Chie!' Jail irnmeci:,tely apply to ::re !'or 

rortici?ation in this training ~rogrAm. 

The u:timate responsibility for the success or f&ilure of Jail 

&dminiatration and operttion falls upon those who staff the facility. 

~e pria.ary objective of staff trainin~ and development are to 

dev~lop knowledge, attitudes 1 and skills r~quired for effective 
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job Jerfor~cnce and career advancement. 

!n a r':cent ac~:ress, Gilief Ju5tice ·.:arren .3urger o! the U. 3. 

:'·ufr5:-~e Gou.rt stated that the operations of a jail or correctional 

f,i;.cility 11is no place for ama.teur.s. It call.s for substantial 

:-rofessiono1l tr,1.inin.g and the high-est order o! sensitivity, 

Oegin~ing at the guard l~v~l." 

CUSSIFIC:.'l'ICtl 

Clas.Ji!ic.;t,ion is a :,roce,!ure for Jete:-mining thA n~eds and 

:-equiremc.::,t.s ot thole for ... .-hom con.fin,;,ment has b~en ordered and 

fo~ sssigning th~m to hou3in~ units anC rrogrums according to thP.ir 

n~~ds and exi3tin,g re3ources. It ;rovides for more eff~c~ive manage­

:':".l!nt of' t;.h~ diff~rent c.;tegoril!!i of' inmatli:s. 

:·rime requisi~-A of effici·:nt J.::.il .5.Crninistr•,tion is k"lowl":'dge 

of the inmate popul~tion. 7he ~ersons admitted into a jail Jhould 

be evaluat~:J in U:.;.~:is of personal, social, medici\l, and criminal 

history. ~ routine in~erview to simply secure ider.tif'oJin~ data is 

in~~~~u~te. The classification system should b~ d~sign~d to: 

l) limit thP r.1ortl da.r.'.agin~ aspects of jail exrerience; and 2) 

r,rovi-ie c!;~t.1 to aiO: in the management of individual needs. 

Jue to the physical limitation• of this jail facility, tne 

different c.;..tegories of prisoners c,~nnot be adequately sep.rated. 

They .;re se_r:a.rated by sex, and JuveJU!es are separate<! from. adults. 

ih~ ~retrial detainees are supposed to be housed in the first floor 

cell block, while the sen~enced are supposed to occupy the second 

floor cell block. Ho·..,ever, this i:s not the case. Unfortunately, 

due to problems among ~retrial detainees as well as difficulties 

among sentenced offenders and the lack of other living units in 
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in this r~cility, s~ntenced and unsentenced are house together i~ 

both cell bl~cks, 

'i:"he double-occupancy cell on the s~cond floor is for the female 

offenders. It is used to house either sentenced or unsentenced 

fe;:1o.les alone or together depending upon who is in custody at any 

T!'le followins are Federal Court decisi,,ns \·•hich address the 

i3su~s or h~using p~etrial detainees 3nd convicteJ persons: 

:,,itch~ll v. Untre<ner, 421 F, Supp 086, 899 (l:,D, Fl. 1976). 
~:o :,retrial detScinees 1r.ay bt:i housed in the sNne cell with a 
convicted ~erson. 

:,core v, J•ning, 427 F. Supp. 567, 571 (D, ::z 1976). 
q,,u::ing of convicts a.ncl det:.iinees togtth-!r contributes to 
fin:?in;?i; of unco:::istitutionality. ~eta.ineqs m~y not be subjected 
to r~strict.ions un:-el.at~d to securir.g ar.,earance at triG.l and 
~aintainin.g internal order anj security. 

':'he drunk tanks are used to house 1) inebri~tes; L) adult 

r~~aie3 if there are mor~ than two in tha jail; J) juvenile females 

if th,; fem,,le cell is occupi•d; 4) Juvenile .-.ales if t.he female 

cell is occu~ied; 5) adult males in need ot adminiatrative segre­

~aticn; and 6) ~dult :n.a.l~s requiring disci?linary detention. 

';'ha hou3ins of juvenile'! and females in the drunk tanks is 

deh..i.wani:ing anJ cruel and unusual punishment. 

The following Federal Court decisions may have an iffi?act on 

this issue: 

r.nem v. :.:..1colm, 371 F, Supp, 594, 62), 625 (S,D, NT 1974) 
iletAinees n12.y not be conrined under conditions more rigorous 
~han a convicteC prisoner. !ietainees retain all rights except 
where neceasary to assure their appearance at trial, and 
conditions must be least restrictive means to achieve that 
end. 

3mith v. Sa.~pson, )~9 F. Sup~ 268, 271 (C ~H 1972). 
uifference in st«te interest i:andates detaine~s be treated 
better than convicts. Least restrictrive alternative 
·principles applies to detainees. 
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".:"!':.i:li Consult.:i.nt r=cor;u::ends :h.nt this js.il err,,ploy a trained 

co:-:--s ct.i.,nal counselor -,,;'lose fun ct.ions 4ould be to (l) interview 

all p~rsons who are in the jail for more than one day and evaluate 

t!'le::i in ~o?rm~ of crin,in;.l, medical, ;.nd soci.:Al history, (2) as:sist 

in the cl=.ssifict,ii"n 1.1r~cess and provide dl'lt.a· to aid. in the mAnage­

;;ent of irur~tes in custody, and (J) :ir:,vije follo·N-up casework 

;ervices fo=- inm::.t~s where ini-:i,cated. ~·:&il; inrr.&tes received in a 

JCl"- have- ~:·crso.,.;.l a:,rl !"ami.ly ::,robl'-t:n.s. :'. c<"ur.sE"lor C?uld assist 

tht-:':l. with t:1.:,ir rroblc:11s and hP.l? to re.:1:uce their tensi•:>ns 1 anxietiP.s, 

an:! !"ru •tr-stions. ~hey co:.ild i:r.prove inmate morale :1.nd Oehavior. 

The 1obertMon :aunty Jail is an obsolete, antiquated And inade­

quat~e .~~tention/correction facility. It r.ouses p:-itrial Ceta..inees. 

Tt al.!M ::erves 3S a loc;:.l corrl!'.ct!onnl instLtution fi,r- ri1:r5ons 

Jentenced by the loc~l c~urts and :or c?nvictecl orf~nrlers sentenced 

t<:> th~ Tenne:1:sat? !"iep.artm~nt of :'.:orrections who c.re servin . .:;:; their 

s~nt~nces in this jill pursuant to a contr&ct Getween the Robertson 

i:.:l·.mty Jrdl ~n,! th~ Corr~ction! :-epartment. 

~~ in;nats h.'.:lu~ing units consist o! two C>!ll blocks ~ach ·.-1ith 

:.i!1":' (;J) :r1ultiple-occu?a.ncy cells and a dayroom and two drunk tanks •. 

The cells ~nd dayrovms do not have sufficient space to meet state 

~nd n~tion&l standarr.s. There are no cell blocks with any sin6le 

cells which are e3sential in any jail tor the housing ot the majority 

o~ inmates t~ ensure the safety at staff and inmates. Faulty design 

doe! not permit the adequate separation of the different categories 

of prisoners, such as the sentenced from the unsentenced, felons from 

rr.isderr.eana.:,,ts, youth otfen.cl.ers from older viola.tors, violent from 
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~cnvi)lint, males fr~m females, juveniles rroo adults, p~rsons 

r1;.1uiring adr.iinistrative s~&regation or disci;linsry detent.ion from 

t~~~~ !n the seneral ropul~t1on, etc. Currently, the drunk tanks 

~r~ u3ed to house females, juvenile~, snd prisoners in need of 

prot~ctive custody or disci9linsry detention. This is totally 

1..i.nacce;,t&ble prActi:;e. i'he jc..il a..'.:r.i.inistr;tion c11.nr.ot be f<1ulted 

f.:-:- this =:@c.ause t:l~y -io not huve ~ c-:,nstitutional j,ail to ade.:;,uately · 

r~s:;1ond to th.=! n':'~ds or the pl:!rsons placect in their custody. 

7his f,~icility has no mul.ti-pur~ose rooms t>.r.rl no in1.."!oor or 

:,u~.::!,;,or ;hysic,.l '!X':rcise nr~as. Cons.eriuir:,ntly, in~uti:s S!:,...nd all 

ti1-=ir tir.t,! in th~ir cells or d:-unk tnnks in idl!ness, boredom, and 

·~P.s,.J.ir.. ":lee,ing s.nd ·11iltching t~li:vision is t:':eir only a.ctivity .. 

~tis is ll "hum::..n .-,crehoUS':!'"' wit!l. vt::ry little concerr. !'or the rihy:3i.:al 

:<nd oent,.;l well .. :Jeing of the inr::.~.·.t?~. 7h-=re are no C'Jrr.ectional 

;iro6rr.ms or .&.Ctivit.ies. !t is antici,r.at.&d thr.t under existing dehum­

in!:i:1& con:itions of ccnfin~ment the ~~isoners released rrom this 

facility c.re r.uch worse th:sn 1hcn t!'l~y entered. 

:"nere is an i~su£ficient number of staff, and prisoners are 

left for extended periods without any vis.uo.l sup'Jrvision or surveil­

lance by jail officer! w~ich may result in sorne prisoners physically 

and sexually a.busing other inmates. There is little cornmunication 

bet.we~n st~rr An~ inmates. Addtional jail officers would permit 

inra.ate, to hav~ more visits and teTlrphone calls. Hope:ul.ly other 

activities would be instituted to reduce the amount of idlene3s. 

A :~rof'essional correctional counselor should be employ,d to assist 

prisoners with their personal problems. 

P.cbert:son County shoul;t immediately begin planning for the 
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c:>nst.ruction of .a n:!1;1 local detention/correction .!'acility which 

~ould meet t.h':!' requirements of jail standards and court decisions. 

:..n atmosphere of o:=-enness snd cooperation •,i.th this Consultant 

·..i.s.s maintained throug~out this on-site visit.r..tion, and no overt 

~ostility or cov~rt efforts to conceal inform;tion was detected 

:"his 1"'•:\;:"0rt C?ul:! not hn.vo:? been a.ccor.:.plished without the 

co1':·~rati,:,n and ..:>.ssi.ltflnce of all individuals interviewed And the 

r9:·ort.;: ;.n:i rlccuments r.iac!e- a.vail;.ble to th"! Consultc1nt, '!'hJ.s 

,:,.,ns-u:i.t-=:.nt is .g:-aa.t!ful for r..11 contributions to th~ successful 

Tho? N!:conuneindati~ns preeented in t~is r,?port are ir,tended to 

be 0,:,th c,--,rnr,r~hcnsive anci pragrnc.tic. T!i.ey arc confistent with 

"lcce 0lted sti'-.n.;!.·,.rds .and g'J.i·:!E-lines relating to the operat:on and 

m.1na..;-i;:'ie"r.t o! locn.l jE:.ils, their :,hy:;ical f.tcilitio:s, pro~ar.is 

a:,c' s~:-vices. 

I.'1 sununary, the 3.ob':.:-tson County Jail is a ·,"loe.fully inadequate 

t':...cility, and its ,resent o!)eration ie ha.i:pered by very se-rious 

1.m·.iersts.f.fing, :<1:"1.ich. re$ults in conditions that are unsafe for 

~tar: in~ inmctes, counter-productive as an element of the county's 

criminal justice system, anrl in violation of some inmates• rights. 

Respectfully submitted, 

• ~I $ :1<::,.l.a,~_,(, 
Ahlhor.y 3. Kuha~ch 
Jail Consultant 



PERSONAL RESUME 

Ant.bony S. Kuharich, 17048 Wausau Avenue, South Holland, Illinois 
6047); Phone No. )12/596-6541. 

Date of Birth: January 15, 191), South Bend, Indiana. Oldest of four 
children born to Martin and Theresa Kuharich nee: Alterman. 

r-:ar1tal tlistory: Married Irene M. Mich, April 20, 1940, South Bend, 
Indiana. One son, Martin A., born March 11, 1949, Hammond 1 Indiana; 
graduated University of Notre Dame, 1971;' married; two children. 

Educa.tional History: January, 19)1 - Graduated, Central Senior High 
School, South Bend, Indiana. 

Educational Honors: 

Present Zmployment: 

rrior Employment: 

June, 19)5 - BA - Education - University of 
Notre Dame. 

June, 1941 - }lA - History - University of 
Notre Dame. 

June, 1954 - ~!SIR - Social and Industrial Relations, 
Loyola University of Chicago, Illinois. 

June, 1961 - Honorary Doctor of laws Degree ( IJ.D) 
Atlanta law School, Atlanta, Georgia. 

February, 1977 - Jail Conoultant, National Institute 
of Corrections (U. s. llepartment of Justice 
Agency) Boulder, Colorado. (Part-time) 

January, 1976 - May, 1982; Adjunct Frofessor, 
Department of Criminal Justice, Loyola University 
of Chicago, Illinois (Part-time). 

Augl2St 4, 1974 - February 12, 1977; Executive 
Assistant, i~tropolitan Correctional Center, 
Chicago, Illinois, U. S, Bureau of Prisons. (Retired) 

January, 1975 - April, 1978; Instructor, Corrections 
Program, Chicago State University, Chicago, 
Illinois. (Part-time) 

January to July, 1974; Jail Consultant, American 
Correctional Association, College Park, Maryland. 

~.arch 2, 1970 - January 2, 1974; Chief, Bureau of 
Detention Standards and Services, Illinois Depart­
ment of Corrections, Springfield, Illinois, 

Sept. 6 to Dec, 19, 1973; Instructor, Criminology, 
Y.acMurray College, Jacksonville, Illinois (Part-tioe), 

July 7, 1969 - February 28, 1970; Jail Administrator, 
'llayne County Jail, Detroit, l'J.chigan. Resigned to 
accept employment in Illinois Department of 
Corrections • 
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An extension cord. 
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" '·-· On the hot days, how h:!.rh 1-,ould :,ou estir.ate that the 

10 ten;,erature ;;ets '? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

11 

t. It would, I guess, be over lOO;if it had been 100 outside, 

it would be that hot or hotter in there. 

If you were puttinr. in an adjective or adverb to describe 

the heat in there for the inr.:ates, how would you describe it? 

A. T .. 
-w would be very hot. 

~ Hake thern fairly uncomfortable? 

;.. Yes, sir. 

4 Does the jail staff have any way to reduce the ten;,erature 

once it gets that high? 

Just throur,:h the vent :!.lat ion system. ;rnat we have, the 

overhead vents that pull the air through -- circulation syster. 

~ Row ef~ective is that? 

\·!ell> : do~'t know hot·: e!~ective it's p:o~ng .to be C.urinr; 

hot weather. 'le found t;";e~· have teen !.norerat:. 7e since the 

jail was bu!lt. There was sc~e ~~ t~ere a~d the ~otc~s ~e~e 
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eve~ ex~er!e~ce ~~otle~s ., . .: ... .... .. _., .. . 

~esc~!be scr.e c~ those rrctle~s. 

Well, bas!call;', the valves to the cct".r.ode and washbasin 

10 is push button type, something you can't turn and leave open. 

11 These type valves you push and cut back off are rather 
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expensive a.'1d hare to fir.d, Sane of the sho1·;er buttons run 

as high as two o~ th:-ee hur..dred dolla:-s .;ust f'or a val"1e, 

and it tal-:es sometimes t1·1ci or three !:!Or.ths to obtain them. 

We have trouble with drainar.;e then. They evidently were too 

smi!-11 to begin with and the prisoners will throw articles 

in there and stop it up and it will flood from time to tL~e. 

If the toilet gets stopped up, how long typically does · 

it take to.repair? -
We make repairs as quick as we can get someone down 

there richt now. As I said, !t happens from time to time. 

It's just a matter as !t stops up or someth!n~ happens --

to try to zet someone in. If !t 's a ;irobler.i with a shower, 

l~ke parts are !nvol ved, somet !.mes it may take two or three 

::ionths. 

.' 
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in:nates ar~ a2l.o·.,;ec! : .. a.r:.s, ;~!"sor:.s.l .: .. ar:s? 

• I 
"· Yes, si.:-- . 

" .• !n the past aven ~!th ~he ~se o! the ~ersc~al ~a~s, does 

the temperature still rise up i~ the hur.dreC de3ree ~a~ge 

in the sur..r.:ertirne? 

A. Yes, sir. 

THE COURT: Hait just a minute, before we 

leave those wires running across the catwalk. I understood 

you to say that you thought it would constitute a safety 

hazard if outlets were provided inside the cells. A 

suggestion has been made that conduit PVC pipe with some 

plug outlets be run just outside the cells in the catwalk. 

Is that feasible or not? 

THE WITNESS: Possibly could come from overhead, 

up and over and back do~m; it's possible they could. 

MR. PINC!GfEY, continuing: 

Cl. Plug into it? 

A. Yes, sir, it could be. 

Q. The ventilation system, again, you testified you discovere, 

a switch that can be used? 

A. There was also the motors, it never was used or burned out 

when it· was put in. We repaired that last fall. How much 

difference -- that, I think, was the proble~, one of the r.ain 
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How 1id you d!~cc7e~ that ve~t!la~!o~ sys:e~? 
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We asked the electricians to check on this ar..1 they bOt: 

up on the roof and we told the= where you could see wte~e the 

a vents were on the roo:'. And they went u;i and checked among 
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some things and said it was inoperative since the Jail was 

there probably. 

0, What problems had you to have the electrician come in? 

A. The heat, the Grand Jury. 

Q. That kind. 

A. Both kinds. 

Q. Part of your testimony on cross-examination involved the 

nar.ied plaintiff in this case, Hr. Douglass. 

Would you mind explaining to us his specific request for 

an attorney? 

A. No, he didn't request an attorney. F.e requested the 

Tennessee Code. 

by Douglas? 

You're talking about the most recent request 

A. Right. 

" l!e wanted access to the legal library, not an attorney. .. 
q He didn't ask to see l·'.s. Kay? 

r. ~ro. 
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,._Juveniles Occupy·: 
. . . . 

Dingy_ Drunk Tank 
At.Robertson Jail . . . . . . ~ 

By DWIGHT LEWIS ... , 
Tenneslleaa Starr.Correspondent" . . . . ' 

SPRINGFIELD, Tenn. - Two Juveniles, one· serving Ume for· i 
concealing st.Qlen property and the. other for being drunk, spent the·! 
past· weekend In In the Robertson County Jail's drunk tank. · , I 

The particularly dingy cell housing the two 17-year-olds bas three··l 
concrete bunks, an ancient t!)Pl~ coll!mode with a sink on lop. an_ d. lj 
a hazardous-loo~lng makeshift lamp with exposed wiring. · ·· . , .. ;._ 

"We fixed this ourselves," the youngster servlng·a 6o-day sen•-~ 
tence for concealing.stolen property said proudly as he pulled, ari ·,j 

, electric cord to show bow the lamp was turned on and o~.fi , · ·!~·· . · :,j 
THE .CONDITION or the drunk tank cell - with palnt,neell!l'g .off··1 · 

its walls -_Is Uke that of most_ol!1er cells at the jail, Wbl$!i,i'o/.as~11.llt 

In 11i:6;hysical cori<ilUon and the faci thatjuvenllesa~~-lio~:ln·th;, l 
: drunk ti,nk are Just two of the things that pro~b!Y ~;efom,e under_ j 
; fire when !I Tenn-.e Corrections Institute ai!)l~:n!P~{l:,fln coun: · 
, ty jails Is released tomorrow. . · · , ·, ··· · · · · , 

·''We've got nothing to hide," said P.R. West, chief deputy at the · 
Robertson County Jail. · · · . . · · 

.. "}Ve can't.change ltanyway." · , ·. . · · · · 
· West's comment.came exactly two days after the chief or correc-·. 
tlorial facilities Inspection for the Tennessee Corrections' Institute'. 

· said conditions ·under wblch many Tennessee county Jails opera~ Is 
.·. a blatant violatloli ofhwrum rights.' ·· · · · · ·: · · · · · : ·. · 
I • ' • • • ' • 

. L.E. (BQDDY).ROYSTON·sa!d there are minimum standards for 
jails in Tenneasee and tliose that comply get $8 a day per Inmate ta 

·. Jiouse state prisoners. Those.not i:omplytng get $6 a:day. .. 
, "There's nothlng·we can do about the physical plant here," West. 
; said. "But administratively, we compJy·wfth the standards." . 
,.. . One of the minimum.standards in Tennessee la that "there shall 

be separation ...:.. by sight and sound .;_ among males and females, . 
adults and juveniles.!' . ·. · · . · · .' 

"When adequate space Is not available for secure separation, con­
sideration shall.be .given to the.boarding of prisoners In.another:. 
·facill.ty that can securely hOuse them," the regulatiplis rl!lld. . 

'THE WOMEN that we get are segregated from the men by sigh( 
'but not by sound," West sald.""Our main problems here are that we 
n~ better quarters to house women, Juveniles al\d· problem "priso~-' . 
ers. . · . . · · • 

He said those prisoners who need to be Isolated from·otber prison-
ers are often thrown in the second drunk tank. · · 

Sometimes - especially on weekends - as many as five juveniles 
are housed in the drunk tank where the two 17-year-olds were found 
when a Tennessean rJ!porter·photographer team .toured the Robert­
son County Jail. · · . 

(Turn to P.ace ,. Column 31 



- Staff photo by Don Loftin . 

Exercise Facilities Lacking · 
iPRINGFIELD, Tenn. - Howarcf Jeckson. left., and I to do ltut talk fffld reod since the foil hos no u-. 
:,.n_Jdin Knisht, two lobert&on Count; Jail In,, 9rciH facilitiea except for ao-c.UN •4cry roC11na':_ 
notes., ,,en• IOftl houn. In thair cen witf:a nothin1 where inmate, Ht at picnic tablu. · . 

Robertson County Jail Ho"s·es 
Juveniles i_n Dingy :orunk T~nk. 

CCoallaffl Pro• Pqe OaeJ In addlUoa to tbe wuher and and bave .no ffacuatlon dla· 
·A LACK OF run<b b the p;ot,.. dryer. there were bunt liedl tor gram, despite the Maury County 

em •o h ~th •fn Im each ot ~e- two prisoners and blue more thatl nve -·rs •co 
" u ave ... , ma-. I • sh.eJ-va o--e-• to .store ••~- "- "llled •• '-~ 1rovements, .. Wert.said. , 1,.-.1 ... ,.. .... au wcu- uwit a. - per.sons. Tlie com· 

.. We've met wJlh some of the -on1Jnp. . ment came after yesterday's Jail 
::ounty Comnalas.lon members, - PRISONERS - except ror fin that tm.a 27 Inmates tn BJ· 
and there's the poaibility or re- tboH bouaed 1n the drunk .tanks loxt, MllL . · 
1ovaUn1. the present Jan or even and women - normally ut In · 
,ulkfing I new one. . . what are ciUed day rooms. Tlle BOY3TON SAID at• or Ten:. 

"You can ast for funds 111 day day rooms are• Ultle larpr. than nesaee;DI cotlduct no rtre drllli 
~ut that doesn't mean you are regular .llvlnl" cells. harinc two •nd 319~ bave mapped out 
go Inc to le\ them. We've tulf1Ued pk:nlc type ta"blea and,a bench on evacua on procedures. . 
our obllg:aUon. But rllhi now either aide or tile table. Tbe day "'What happctd. today fn. Bl-." 
there are no funds available to do rooms also serve a. exercise loxt waa lra&fc; wb.at happened 
any renovating:. areas. · five years •10 at tJae Maury 

uwe•ve also made available I There wu ao u:erclse area tor County JIU wa traifc." be 11.ld 
copy or the atate'a minimum the JuftDlles nor tor the female yesterday. MWlllll tbele trace,, 
standards for Jails to the County Inmates at tbejall. dies will occur, )'ft can"t help but 
Commlalon. • · •uwe ceUhree to four women wonder •hat preyenun mea-

'!lobertson County .Executive or five Juveniles. we're hurtlna... auru cauld bl! used. What are we 
Emerson Meggs verified that the aald Jimmy Jones, a Jailer. not dofq tbat we. lhould be 
:Robertson County· Commiu:lon Royston. the chlet of correc-- dolnct · 
member, have been "'made aware Uonal facilities lmpectlon, said "I am outraced that 27 _people 
or certain minimum- standard•·· he dou not like to aee makeabirt are dead today .W"bc! weren't dead 
forcountyJalllacrom:tbestate.: houalnrarrali&ments. • Yfltel'UY.11

• , : ~.- ••• .-,; ··~ :_ • · ·· · · rr JS NOT.- good ld•i·to havo Be .. Id rectnl· /!pres lhow· 
I'VE BEEN In office about Juveniles lleepln& on concrete 46S or T..,._'I Jalls do not . 

two months and we've begun a bunks. he said. · have more tbaD. one ult, 595. '. 
1tudy lo see what tbe··~te Is '"HOUllnl }llvenl1el 1n Jails fl a bne drafted no·plau bi cue 9f 1 

doing and also what other coan- b~ 1aue these daya," RO)'lloo emergencl• and ooi,, 81 S hrie ; 
Ues are dolnc," .said Meas. wbo afd. smoke and but cletecton. · · 
ad,!f~d: Another 1eemintlY potential · .. 

I m not a:olnc to admit to an:r-- problem at the Robertson. County THE INSPECTOR aid there fa 
thing, except to say we"re 1tudy· Jan II tbc ract that the JaDer bu ltlll POIYunthn•Jn man7.Ja.Us. 
Ing the 1ltuatlon a.mi then we'll to open manually Certain cell "'You·wouldtblnktbatalter42 
make a determination wbat we doors with keys to ltt inmates people die. they would be In there 
mtaht do locally.", came and co. . the DUl·dl!1 tearln& aD that aturr 

During Sunday• tour or the "Y-. it there was a nre we out,• aid !lO)'ltoa. "'That's what 
Robertson County ladllty, two woulct have to ·1et !him out W. you'd lhlllt, but It lm'\so. 
Inmates - one the· JaR coot - wey.• Jones said. ""We hne made .some improve-
were beln& housed in ~• J.aU'a. Royston aid most ot Tennes- meats 1n U. Jut 0ft 1'81'! but' 
laundry room. see•, ·Jaill conduct no fire drllls there'aatm a loa, way to ·,o." 

I . >· 



. . - Staff photo by Dan Loftin 

Concf(:!te Slab for a Bed .. 
SPRINGFIELD, Tenn,. - Separated fr~mta concrete bunk where he sleeps. He must 
adult offenders, a juvenile ha used in the also use the filthy commode and sink unit 
Robertson County Jail's clmnk tanlc.~t.s on in the cell. 

. . . 
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A. Yes,·ma•am. 

Q, In the drunk tank, is the temperature monitored in the 

drunk tank also? 

A. 

A. 

0. 

A. 

Well, you walk in to check it. 

Is there a thermostat for the drunk tank? 

No, ma'am. 

So there's no way to control the temperature in there? 

I believe that one is controlled by the one that's 

next to the control office or outside the control office 

that throws the heat in there. I believe that's correct. 

O. Are you sure about that? 

A. ·Not sure, no. 

0. Have you ever tried to change the temperature in the 

drunk tank? 

A. 

0. 

A. 

No-, ma 1am. 

Are there any electrical outlets in the drunk tank? 

No, ma'am, not that I'm aware or. 

0. So there is no way for somebody in there to have a TV 

or radio? · 

A. 

0. 

A. 

That's correct; no, ma'am. 

What about lighting in the drunk tank? 

There's just a lighting fixture at the top of it, -square 

lighting fixture; it's somewhat dim. 

Would you say there's enough light in there to read? 

A. To read? 
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Q Without hurting your eyes. 

A. It would probabl~hurt your eyes somewhat. 

Are you housing juveniles in the jail anymore? 

A. For the most ~art, no, ma'am. It's very hard to. 

You say for the most part, what juveniles are you housing 

1n the facility? 

A. Recently, none. The-most recent one was probably -- I 

couldn't give you an exact time -- it's been a pretty good 

while ~o. He was· waiting to be transferred further. 

Even recently you've had to hold juveniles there? 

A. Ma'am, at this time,-I believe it's our policy not to 

even house them anymore. 

13 ~ Do you·use the drunk tank also for punitive segregation 

14 

15 

16 
• 

17 

18 

19 

20 

21 
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25 

.of inmates? 

A. No, ma'am. 

Where do you house inmates that are punitively being 

segregated? 

A. I don't recall doing that to anybody, putting them 

in punitive segregation since I've been there. 

Do you have any way to effectively separate inmates that 

are more violent than inmates who are less violent? 

A. What? 

More violent inmates than less violent inmates? 

A. One floor to the other, 

But then they would be in with other non-violent people? 
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SEP 20 7983 

IN THE CRIMINAL COURT FOR ROBERTSON COUNTY, TENNESSEE, AT 

SPRINGFIELD 

STATE OF TENNESSEE 

vs. 
EDMUND GEORGE ZAGORSKI 

) 
) 
) 
) 
) 

RULE NO,~~~~~-

MOTION TO BE REMOVED FROM SOLITARY CONFINEMENT 

COMES the Defendant, Edmund George Zagorski, by and through 

his attorneys and most respectfully moves ·the court that appropriate 

Order enter ordering the Sheriff of .Robertson County to remove the 

Defendant irom solitary confinement and that he be allowed to be 

incarcerated with the general population at the Robertson County 

Jail, or in the alternative that the Defendant be removed and 

incarcerated in the nearest sufficient jail in the State or in the 

alternative, ·to the State Penitentiary pursuant to State vs Grey 

. ~.,.,,...,,...,.,. 602 S. W. 2d 259, Tennessee Criminal ~P eals, 1980, and in &upport 

thereof would state as follows: e, . 'jHI-~· 

I 

That the Defendant has be~n iricarcerated in solitary con­

finement in the Robertson County Jail since the 6th day of June, 

1983. That his cell is totally and completely enclosed from floor 

to ceiling with sheets of steel. that the only door to Defendant's 

cell is heavy steel with only a small peep-hole through the door. 

That the cell that the Defendant is incarcerated in is approximately 

eight by eight feet in size and within the cell there are two steel 

bunk beds, a convnode and wash basin, a shower stall and a steel 

desk. That there is only n sm'all amount of walking space within the 

small cell to which the Defendant is confined. That the only time 

the Defendant has been removed from the above described cell since 

his incarceration has been when he is handcuffed and shackled, both 

hand and both feet, and this has only been when his attorneys have 

been present and the occasions when it wa.s necessary for him to seek 



medical attention, or make a11 appearance in court. That his cell 

has no air condi.t1onjng or vent.ilati.on and he is unable to convnuni 

cate verbally with the other prisoners or witl1 anyone except the 

jailer who bricgs him l1is food. That there is no room for the 

Defendant to have nny form of exercise or fresh air~ no daylight 

and the only light in hls cell is a small artificial light in the 

cell. 

TI 

That since being incarce1·ated, the Defendant has experienced 

migraine headaches and has become so disturbed that he has acted 

irrationally and has struck the heavy steel surrounding his cell 

with his fist causing injuries to the Defendant. That said con­

dition has caused the Defendant to be so mentally disturbed that it 

has been necessary that emergency medical treatment be given to him 

and he has been placed under heavy sedation. That the Defendant has 

been taken to the emergency room of Jesse Holman Jones Hospital on 

two occasJ.ons, once for treatment of excessive medication and once 

for treatment of electrical shock resulting from contact with an 

electrical cord. 

III 

That the conditions as set out above constitute severe, cruel, 

and inhuman treatment in that the Defendant is caged like a wild 

animal, all of which is in total violation of the Defendant's 

constitutional rights. 

IV 

That so.id j nca.rcerati.on of the Defendant o.s above set out 

is in violation of an· agreed order entered in the U. S. District 

Court tor the Middle D!strict of Tennessee, Nashville Division. 

In the case of Samuel E. Douglas, et al vs. Ted Emery, et al which 

in part reads as follows: 

"Defendants are enjoined from placing an inmate in 
disciplinary or administrative segregation for more 
than ten days. 1'his does not include inmates who 
are segregated at their own request ... " 



V 

That the incarceration of the Defendant as above set out 

requires the invocation of Tennessee Code Annotated 41-4-121 et seq. 

WHEREFORE, your Defendant most respectfully moves the Court 

that he be removed from solitary confinement and placed in the 

general population at the Robertson County Jail or in the alternative, 

that he be removed to the nearest sufficient jail in the state or 

in the alternative to the State Penitentiary, pursuant to State vs. 

Grey 602 S.W. 2d 259 (Tennessee Criminal Appeals, 1980) and that 

the Defendant be granted an expedited hearing upon this motion. 

J. QM,, ~ tJJJk. Jmes E, Walton · 

;__'·. 7). 
'--'Larr7ywi lks 

Attorneys for Defendant 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Motion to 
Be Removed From Solitary Confinement has been delivered to the 
Honorable Dee Gay, Assistant District Attorney General, at 
his office located on Fifth Avenue, Springfield, Tennessee, on 
this the 2<ot\ day of c:;f. , 1983. 

Jt)J.l... 
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Stuart Grasslan, M.D. 
401 Beacon Street 

Chestnut Hill, MA. 02467 
Phone: 617-244·3315 

Fax: 617•244-2792 

PSYCHIATRIC EFFECTS OF SOLITARY CONFINEMENT 

My name is Dr. Stuart Grassian. I am a Board Certified Psychiatrist and 
have been on the facuHy of the Harvard Medical School since 1974. I have very 
substantial experience in evaluating the psychiatric effects of solitary confinement, 
and have been retained in class action suits concerning this issue in the states of 
Massachusetts, New York, Kentucky, and catifomia, and have also evaluated and 
testified regarding the effects of such conditions in other lawsuits in Massachusetts, 
Texas, qeorgia and Florida · 

· I have been on the teaching staff of Beth Israel Hospital continually since 
1977, and have been from time to time on the facuHy of major medical meetings, 
including the American Academy of Psychiatry and Law, and the American 
Psychiatric Association Institute on Hospital and Community Psychiatry. I have 
lectured on the subject of the psychiatric effects of solitary confinement in various 
settings, including Beth Israel Hospital/Harvard Medical School. I have published 
two articles on the subject of the psychological effects of solitary confinement, and 
am·in the process of preparing a third article on this subject, based upon clinical 
data compiled as part of my involvement as a psychiatric expert in Madrid v. Gomez, 
a class action suit concerning conditions at Pelican Bay State Prison, California's 
•supermax" prison facility. 

In addition to my involvement in these cases concerning the effects of 
solitary confinement, I have also been retained as an expert in other areas of civil 
litigation, especially involving the psychological effects of trauma and childhood 
sexual abuse. In the past several years, I have been involved In continuing research 
regarding the effects of childhood sexual abuse and the manner in which memory of 
such abuse is maintained over the years; one paper stemming from this research 
has been submitted for publication, and a revised version will be Incorporated as a 
chapter of a book, Trauma and Memory, to be pu'D'lisned 'Dy 't'tarvaro 'orilverstty 
Press. I have also lectured on these subjects at various academic conferences. I am 
Board subspeclalty certified by the ABPN in Forensic Psychiatry. 

The information which follows is based upon my experience, research, and 
testimony. All of it has appeared either in previously published material and/or in 
court testimony and opinions of various State and Federal courts. 
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I. Summary of Opinions. 

In my opinion, solitary confinement •• that is, confinement of a prisoner atone 
in a cell for all or nearly all of the day, with minimal environmental stimulation and 
minimal opportunity for social interaction - can cause severe psychiatric hann. This 
harm Includes a specific syndrome which has been reported by many clinicians in a 
variety of settings, all of which have in common features of inadequate, noxious 
and/or restricted environmental and social stimulation. In more severe cases, this 
syndrome is associated with agitation. self-destructive behavior, and overt psychotic 
disorganization. 

In addition, solitary confinement often results in severe exacerbation of a 
previously existing mental condition, or In the appearance of a mental illness where 
none had been observed before. Even among inmates who do not develop overt 
psychiatric Illness as a result of confinement in solltary, such confinement almost 
inevitably imposes significant psychological pain during the period of isolated' 
confinement and often significantly impairs the Inmate's capacity to adapt 
successfully to the broader prison environment. 

Moreover, although many of the acute symptoms suffered by inmates are 
likely to subside upon termination of solitary confinement, many - including some 
who did not become overtly psychiatrically ill during their confinement In solitary -
will likely suffer permanent harm as a result of such confinement. This harm is most 
commonly manifested by a continued intolerance of social interaction, a handicap 
which often prevents the inmate from successfully readjusting to the broader social 
environment of general population in prison and, perhaps more significantly, often 
severely impairs the inmate's capacity to reintegrate into the broader community 
upon release from imprisonment. 

In my experience, many inmates housed in such stringent conditions are 
extremely fearful of acknowledging the psychological harm or stress they are 
experiencing as a result of such confinement. This reluctance of inmates in solitary 
confinement is In substantial measure a response to the perception that such 
confinement Is an overt attempt by authorities to "break them down• psychologically, 
and in my experience, tends to be more severe when the inmate experiences the 
stringencies of his confinement as being the product of an arbitrary exercise of 
power, rather than the fair result of an inherently reasonable process. Furthermore, 
in solitary confinement settings, mental health screening Interviews are often 
conducted at the cell front, rather than in a private setting, and inmates are generally 
quite reluctant to disclose psychological distress in the context of such an Interview, 
since such conversation would Inevitably be heard by other inmates in adjacent 
cells, exposing them to possible stigma and humiliation in front of their fellow 
Inmates. 

Lastly, the adverse impact of punitively imposed solitary confinement will 
generally be far more severe than the effect of such confinement when it is imposed 
for administrative purposes, since by ~. punitive solitary confinement imposes 
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stringencies and deprivations which are in excess of those which are minimally 
required to maintain an inmate in segregated confinement; such stringencies often 
include limitations on programming, occupational and educational opportunities, 
visitation, use of telephone, television and radio access, and access to reading 
materials, among others. Conversely, inmates housed In segregation for 
administrative reasons - such as for the protection of the inmate himself from 
possible harm by other inmates -- will ofen retain access to these many of the same 
opportunities and privileges as provided to inmates housed in congregate housing. 

Indeed, the insititutional policies which create different conditions in 
administrative segregation, as opposed to punitive segregation, reflect an important 
underlying reality -- that "institutional security" actually is employed to mean two very 
different things. The narrower usage of the term reflects concerns about the safety of 
the individual inmate being housed, as well as the safety of those with whom· he has 
contact. The broader use of the term, however, is fundamentally unbounded - or at 
least, has boundaries which are not really distinguishable from the the broad 
purposes of any system of criminal justice. The harsh stringencies which are· 
employed in punitive segregation reflect institutional assumptions that the harshly 
painful deprivations assoicated with a sentence to punitive solitary confinement, will 
serve as a deterrence to !21bm: inmates who might be tempted to break institutional 
rules. This rationale for imposing pain on an offender - the rationale that the 
punishment of 1bis offender by his society might deter 2!!:1§! possible oflenders - is 
simply a rationale for iUlJl system of criminal justice and punishment. A fifteen year 
sentence of punitive solitary confinement is an Imposition of pain of staggering 
proportions. If, in response to one oflense, both the prison Institution mm the 
broader society can ~ impose so heavy a burden of harm and pain upon the 
putative offender in order to deter other possible future offenders, then it seems to be 
an inescapable conclusion that this putative offender llt indeed being exposed to 
double jeopardy. 

11. SOLITARY CONFINEMENT CAN CAUSE SEVERE 
PSXCHIAJRJC HARM 

A soHtary Confinement can cause a specific Psychiatric Syndrome. 

During the course of my involvement as an expert. I have had the 
opportunity to evaluate the psychiatric effects of solitary confinement In well over 
100 prisoners in various state and federal penitentiaries. I have obServed that for 
many of the inmates so housed, incarceration in solitary caused either severe 
exacerbation or recurrence of preexisting illness, or caused the appearance of an 
· acute mental illness in individuals who had previously been free of any such illness. 

I became aware of the particular toxicity of solitary confinement when I first 
had the opportunity to evaluate prisoners in solitary confinement as a resuH of my 
involvement in a class action lawsul1 in Massachusetts, Libby y. Hogan, which 
challenged conditions in solitary confinement at the maximum security State 
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challenged conditions in solitary confinement at the maximum security State 
Penitentiary In Walpole, Massachusetts. The clinical observations I made in the 
course of my involvement in that lawsuit, coupled with my research into the medical 
literature concerning this Issue, have formed the basis of two articles I have since 
published on this topic in peer-reviewed journals. These are: 1. Grassian, 
S.(1983),"Psychopathological Effects of Solitary Confinement•. American Joumal of 
psychiatry;.14Q. 1450-1454. 2. Grassian, S. and Friedman, N. (1986), "Effects of 
Sensory Deprivation in Psychiatric Seclusion and Solitary Confinement". 
International Journal of Law and Psychiatry. a 49-65. These articles are included 
as Appendices E and F of this declaration. Moreover, my subsequent professional 
experience has included observations of similar phenomena in many other solitary 
confinement settings. 

When I initially agreed to evaluate the Walpole prisoners, I had not yet 
reviewed the literature on the psychiatric effects of solitary confinement and, indeed, 
I was somewhat skeptical; I expected that inmates would feign illness and 
exaggerate whatever psychiatric symptomatology they suffered. I discovered, · 
however, something very different. Contrary to my expectations, the prisoners 
appeared to be extremely defensive about the psychiatric problems they were 
suffering in SHU; they tended to rationalize away their symptoms, avoid talking 
about them, or deny or distort their existence, all In an apparent effort to minimize the 
significance of their reactions to Isolation. Numerous interviews began with 
statements such as "solitary doesn't bother me• or "some of the guys can't take it -
not me•, or even with the mention of a symptom and a simultaneous denial of its 
significance: "As soon as I got in I started cutting my wrists. I figured it was the only 
way to get out of here.• 

As my interviews progressed, these facile accounts gave way to descriptions 
of experiences which were very worrisome. For example, one inmate was unable to 
describe the events of the several days surrounding his wrist-slashing, nor could he 
describe his thoughts or feelings at the time. Similarly, the prisoner who said he 
could "take lt" eventually came to describe panic, fears of suffocation, and paranoid 
distortions which he suffered while in isolation. Moreover, the specific psychiatric 
symptoms reported were strikingly consistent among the inmates: 

1. The Specific Psychiatric Syndrome Associated with 
Solitary Confinement, 

a HyperresponsMty to External Stimuli 

More than half the prisoners reported a progressive inability to tolerate 
ordinary stimuli. For example, "You get sensitive to noise •• the plumbing system. 
Someone in the tier above me pushes the button on the faucet ... its too loud, gets 
on your nerves. I can't stand it. I start to holler.• 

b. Perceptual Distortions, musions. and Hallucinations 

Almost a third of the prisoners described hearing voices. often in whispers, 
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Almost a third of the prisoners described hearing voices, often in whispers, 

often saying frightening things to them. There were also reports of noises taking on 
increasing meaning and frightening significance. For example, "I hear noises, can't 
identify them - starts to sound like sticks beating men, but I'm pretty sure no one is 
being beaten ... I'm not sure.• These perceptual changes at times became more 
complex and personalized: "They come by with four trays; the first has big pancakes. 
I think I am going to get them. Then someone comes up and gives me tiny ones -­
they get real small, like silver dollars. I seem to see movements - real fast motions 
in front of me. Then seems like they are doing things behind your back -- can't quite 
see them. Did someone just hit me? I dwell on It for hours." 

c. panic Attacks 

Well over half the inmates interviewed described severe panic attacks while 
In SHU. 

d. Difficulties with Thinking, 
Concentration.and Memory 

Many reported symptoms of dlfficutty in concentration and memory; for 
example, "I can't concentrate, can't read ... Ypur mind's narcotized. Sometimes 
can't grasp words in my mind that I know. Get stuck, have to think of another word. 
Memory's going. You feel like you are losing something you might not get back.• In 
some cases this problem was far more severe, leading to acute psychotic, 
confuslonal states. One prisoner had slashed his wrists during such a state and his 
confusion and disorientation had actually been noted In his medical record. 

e. Intrusive Obsessional Thoughts: Emergence 
· of ertrottiYe Aggressive Ruminations 

Almost half the prisoners reported the emergence of primitive aggressive 
fantasies of revenge, torture, and mutilation of the prison guards. In each case, the 
fantasies were described as entirety unwelcome, frightening and uncontrollable. 
For example, "I try to sleep 16 hours a day, block out my thoughts - muscles tense -­
think of torturing and killing the guards - lasts a couple of hours. I can't stop it. 
Bothers me. Have to keep control. This makes me think I'm flipping my mind ... I 
get panicky - thoughts come back - pictured throwing a guard In lime -- eats away 
at his skin, his flesh - torture him -- try to block it out, but I can't.• 

f. Overt Paranoia 

Almost half the prisoners Interviewed reported paranoid and persecutory 
fears. Some of these persecutory fears were short of overt psychotic 
disorganization. For example: "Sometimes get paranoid -- think they meant 
something else. Like a remark about Italians. Dwell on it for hours. Get frantic. Like 
when they push buttons on the sink. Think they did it Just to annoy me.• In other 
cases this paranoia deteriorated into overt psychosis: "Spaced out. Hear singing, 
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cases this paranoia deteriorated into overt psychosis: "Spaced out. Hear singing, 
people's voices, 'Cut your wrists and go to Bridgewater and the Celtics are playing 
tonight.' I doubt myself. Is it real? ... I suspect they are putting drugs in my food, they 
are putting drugs in my cell ... The Reverend, the priest - even you -- you're all in 
cahoots in the Scared Straight Program.• 

g. Problems With Impulse Control 

Slightly less than half of the prisoners reported episodes of loss of impulse 
control with random violence: •1 snap off the handle over absolutely nothing. Have 
tom up mail and pictures, throw things around. Try to control it. Know it only hurts 
myself." Several of these prisoners reported impulsive self-mutilation; •1 cut my wrists 
many times In Isolation. Now It seems crazy. But every time I did It, I wasn't thinking 
- lost control - cut myself without knowing what I was doing.• 

2. This Syndrome has the Characteristics o1 an Acute 
Organic Brain Syndrome - a oenrium. 

Clearly, these symptoms were very dramatic, and they moreover appeared 
to form a discrete syndrome - that Is, a constellation of symptoms occumng together 
and with a characteristic course over time, thus suggestive of a discreet illness. 
Moreover, this syndrome was strikingly distinct from the more common array of 
functional psychiatric illnesses - indeed, some of the symptoms described above 
are found in virtually none of these disorders: Acute dissociative, confusional 
psychoses are a rare phenomenon In psychiatry; random, Impulsive violence in the 
context of such confusional state is even more unusual. Moreover, the type and 
extent of perceptual disturbances seen in this syndrome are exceedingly uncommon 
among the functional psychiatric illnesses. For example, loss of perceptual 
constancy (objects becoming larger and smaller, seeming to •melt" or change form. 
sounds becoming louder and softer, etc.) is~ rare, and when found is far more 
commonly associated with neurologic Illness (especlally seizure disorders and brain 
tumors affecting sensory Integration areas of the brain) then with primary psychiatric 
Illness. (When seen in primary psychiatric illness, It is basically QD.r£ seen in 
especially severe, insidious, early onset schizophrenia - the kind of schizophrenic 
Hlness which has always been thought to clinically "feel" like a fundamentally 
blologlcaltneurologic disease.) 

In addition, functional psychiatric illness very rarely presents with such 
severe and florid perceptual distortions, Illusions, and hallucinations simultaneously 
affecting multiple perceptual modalities - auditory, visual, otfact_ory, tactile, 
kinesthetic. (In fact, in the more common psychotic illnesses such as schizophrenia 
and psychotic depression, auditory hallucinations are .bYJi1: the most common type, 
visual hallucinations come a distant second, and hallucinations in all other 
modalities are actually very uncommon; moreover, combined modality 
hallucinations - other than the combination of auditory with visual - are exceedingfy 
rare.) · 

Similarly, hyperresponsivity to external stimuli with a dysesthetic 
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Similarly, hyperresponsivity to external stimuli with a dysesthetic 
(subjectively painful) response to such stimuli, is likewise rare; in fact it is 
exceedingly rare, so rare that appearance of this symptom also would tend to 
suggest an organic - brain dysfunction - etiology. (This symptom is similar, for 
example, to the experience many people have during a febrile Illness of finding any 
touching of their body exceedingly unpleasant or the inability of a patient with a 
headache to tolerate an even ordinary volume of sound, or the inability of some 
pregnant women to tolerate even ordinary smells without becoming nauseated.) 

Thus, the fact that all of these quite unusual symptoms ran together in the 
same syndrome was itself a clear confirmation of the distinct n~ture of this 
syndrome. While this syndrome is strikingly atypical for the functional psychiatric 
illnesses, it is In fact quite characteristic· of an acute organic brain syndrome - that 
is, delirium, a syndrome characterized by a decreased level of alertness, EEG 
abnormalities, and by the same perceptual and cognitive disturbances, fearfulness, 
paranoia, and the same agitation and random, impulsive and self-destructive 
behavior which I observed in the Walpole population. 

Moreover, delirium Is a syndrome which is known to result from the type of 
conditions - including restricted environmental stimulation - which are 
characteristic of solitary confinement; even the EEG abnormalities characteristic of 
delirium have been observed In Individuals exposed to conditions of sensory 
deprivation. By now, the potentially catastrophic effects of restricted environmental 
stimulation have been the subject of a voluminous medical literature; annual 
international symposia are being held on the subject, and the Issue has even found 
its way into the popular media. (This literature is· summarized in the appendices to 
this letter.) 

B. Psychiatric Disturbances Occumng in Other Settings of 
Restricted Environmental Stimulation 

My'lnvolvement in class-action lawsuits in New York State, California and 
Kentucky has yielded observations of the effects of solitary confinement which are 
quite parallel to my observations at Walpole. (The findings at Pelican Bay State 
Prison, California, are discussed at Paragraphs 73-n of this affidavit, and those at 
the Federal Correctional Institute at Lexington, Kentucky are found in paragraph 78.) 

In addition, earlier published reports on the effects of solitary confinement 
describe findings which are quite similar to my observations at Walpole. In addition, 
a pattern of psychiatric disturbances similar to those I found at Walpole have been 
seen in a variety of other - non-prison - settings, all of which, however, share in 
common features of restricted environmental stimulation: 

These latter have Included observations of prisoners of war, of hostages, of 
patients with Impairment of their sensory apparatus (for example, hearing or visually 
impaired patients), of patients confined in the Intensive care unit, of patients 
undergoing long term immobilization in hospital (§.9.. spinal traction patients), of 
observations of psychiatric difficulties suffered by explorers (for example, Arctic and 
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observations of psychiatric difficulties suffered by explorers (for example, Arctic and 
Antarctic exploration by individuals and small groups) and of observations of 
difficulties encountered by pilots during solo Jet flight. 

In all of these situations, despite the multiple differences which exist 
between them, the very same syndrome emerges. The literature documenting this 
fact Is well-known, rich and detailed. It Is reviewed In the Appendices to this 
declaration. 

c. The Historical Experience With Solitary Confinement: The Nineteenth 
Century Experience, 

1. The Origin of the American Penitentiary and the 
Nineteenth century German Experience. 

Preindustrial societies often did not make any fundamental distinction 
between deviant behavior seen as the product of "criminal intent" as opposed to 
behavior seen as stemming from •mental illness.• For such societies, deviant 
behavior - whatever its origins - was a social evil that was deeply feared and 
cruelly punished. · 

But in the early nineteenth century. a surge of great social optimism swept 
over America, and perhaps an overly optimistic faith in the possibility of 
rehabilitation of persons whose behavior was deviant. Not coincidentally, this spirit 
gave rise virtually simultaneously to two great social reform movements in the 
United States: the development of large mental hospitals and the construction of the 
first large penitentiaries. 

Both of these institutions were founded upon the premise that psychological 
and social deviance was largely a result of the evils and stresses of "modem 
society", and both held a fundamental belief that healing would naturally occur if the 
deviant individual was removed from the evils of the larger society, and thus 
enabled to 'come to know his own true nature. 

In the case of the mental hospital, this belief gave rise to the concept of a 
healing, pastoral, therapeutic community. But in the case of the penitentiary, an 
additional safeguard was obviously required; the inmates clearly had to be 
protected, not only from the evil influences of the broader society. but also from the 
evil influences of each other. The proper approach thus appeared to be to give 
each inmate the opportunity to live a life atone, like a penitent monk in his own 
monastic cell. 

Thus, the earliest American penitentiaries were, generally, systems of rigid 
solitary confinement. Extravagant attention was paid to the design of these 
institutions, to ensure the absolute and total isolation of the offender from any "evil 
and corrupting influences." The Philadelphia Prison, completed In 1829, was 
particularly conscientious in this regard: 

The arrangements ... guaranteed that convicts would avoid all 
contamination and follow a path to reform. Inmates remained in 
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contamination and follow a path to reform. Inmates remained in 
solitary cells for eating, sleeping and working. ... No precaution 
against contamination was excessive. Officials placed a hood over 
the head of a new prisoner when marching him to his cell so he 
would not see or be seen by other inmates . ... Thrown upon his 
own innate sentiments, with no evil example to lead him astray, ... 
the criminal would start his rehabilitation. Then, after a period of 
total isolation, without companions. books, or tools, ... (he) would 
return to the community cured of vice and idleness. to take his place 
as a responsible citizen. (Rothman, pp 86-87) 

The American penitentiary, and the Philadelphia System, became world­
famous; no important visitor to the United States neglected to tour its penitentiaries 
and to bring back their principles for emulation in Europe. Some such as de 
Tocqueville of France and Nicholas Julius from Prussia came specifically for that 
purpose (Rothman p. 91). de Tocqueville wrote of the utter, "perfect" desol~on of 
the American penitentiary, of the "profound silence" within its •vast walls." likening it 
to the silence of death. (Rothman, p. 97) 

2. Psychological Effects of severe Isolation 

The openness with which these institutions were held up to public scrutiny 
led in time to open concern about the psychological effects of such confinement. 
During a tour of the United States in 1842, Charles Dickens wrote with pathos of the 
Philadelphia Prison: 

The system here is rigid, strict and hopeless solitary confinement .•.. 
Over the head and face of every prisoner who comes into this 
melancholy house, a black hood is drawn, and In this dark shroud, 
... he is led to the cell from which he never again comes forth, until 
his whole term of imprisonment had expired. He is a man buried 
alive ... dead to everything but torturing anxieties and horrible 
de~r .... 

The first man I saw ... answered ... always with a strange kind cif pause ... he 
gazed about him and in the act of doing so fell into a strange stare as If he 
had forgotten something. 

In another cell was a German ... a more dejected, broken-hearted, wretched 
creature, it would be difflcult to Imagine. 

There was a sailor. ... Why does he stare at his hands and pick the flesh 
open, upon the fingers, and raise his eyes for an instant ... to those bare 
walls ... ? (quoted in Uederman, p. 66) 

American concern about the effects of rigid solitary confinement began as 
early as the 1830's. Statistical comparisons began to be made between the 
Philadelphia system and its chief competitor - the Auburn system prevailing in New 
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York State at Auburn and Sing-Sing penitentiaries. The latter system also utilized 
solitary confinement, but less rigidly; inmates left their cells to work together in 
workshops and exercise in a common courtyard, although here, too, absolute and 
strict silence was maintained at all times. Statistical comparisons began to generate 
evidence that "it was unnatural ... to leave men in solitary, day after day, year after 
year; indeed, it was so unnatural that it bred insanity." (Rothman, p. 87). The 
Philadelphia Prison appeared to have a higher incidence, not only of insanity, but 
also of physical disease and death than its New York State counterparts. 

Meanwhile, the American system had been emulated in many major 
European prisons, such as at Halle, Germany. Although the Americans had been 
the world leaders in Instituting rigid solitary confinement in their penitentiary system, 
German clinicians eventually assumed the task of documenting its effects, ultimately 
leading to Its demise. 

Between 1854 and 1909, 37 articles appeared in German scientific journals 
on the subject of psychotic disturbances among prisoners, summarizing years of 
work and hundreds of cases. A major review of this literature was published in 
1913; (Nitsche, 1913). A summary and synthesis of this rather large body of work 
appears as an appendix to this declaration. 

But It should be noted that interest in the problem was not purely academic; 
psychotic disturbances among prisoners were of such frequency in these prisons 
that they attracted administrative as well as clinical concern, and great effort was 
made to explain this disturbing Incidence. Thus, the literature covered a variety of 
issues, speculating for.example, on the •moral degeneracy" of the prison population, 
some authors by comparing the psychOpathology of those whO committed "crimes of 
passion• with those who committed "crimes against property,• or by detailing the 
incidence of the major diagnostic categories of the time (§.g., "circular insanity," 
"alcoholic psychoses," epilepsy, general paresis. etc.) among the prison population. 

However, multiple reports based on careful clinical observation suggested 
that a substantial majority of these prison psychOses were direct reactions to the 
conditions of. imprisonment Itself. Gradually a Clinically distinguishable syndrome of 
acute reactive prison psychoses began to be defined. Different variables were 
considered in attempting to explain the etiology of these reactive prison psychoses. 
including, for example, long versus short duration of imprisonment, or Imprisonment 
of those already convicted versus imprisonment while awaiting trial. However, the 
most consistent factor described, recorted In over half the total Hterature, was solitary 
confinement. 

o. The Twentieth century Experience: Prisoners Qf war, 
"Brain Washing•. and Experimental Research. 
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Unfortunately, other than some anecdotal reports, there was little discussion 
of the psychological effects of solitary confinement in the medical literature during 
the first half of the twentieth century. Undoubtedly, this was in part a consequence of 
the disastrous earlier experience with such confinement. As statistical evidence 
accumulated during the nineteenth century that solitary confinement produced a 
very di.sturbing incidence of insanity, physical disease and death, the system had 
fallen into disrepute, and with this, it had changed from an open, optimistic 
experiment in social reform into a hidden, secretive means of punishment and 
control. 

Its devastating psychological impact, however, did DQ1 change, a fact which 
became suddenly and very painfully evident in the 19SO's as the American public 
began hearing the frightening and dramatic reports of "brainwashing" of American 
prisoners of war in Korea - reports that alterations in the sensory environment were 
being intentionally imposed upon these prisoners in a seemingly Orwellian attempt 
to profoundly disrupt their psychological equilibrium. (Biderman and Zimm~r. 1961). 

By the 19SO's, reports had already appeared of major psychiatric 
disturbances among survivors of prolonged solitary confinement in war CU. . 
Burney, 1952), but during the decade of the Korean War, major attention was riveted 
on the occurrence of these disturbances, not only in war, but in a variety of other 
settings as well. 

In 1956, the Group for the Advancement of Psychiatry (GAP) held a 
symposium - "Factors Used to Increase the Susceptibility of Individuals to Forceful 
Indoctrination• - to study methods used by the Chinese and Russian Communists to 
"indoctrinate• and "break the will" of political prisoners and prisoners of war. 

Dr. M. Meltzer, former Chief Medical Officer at Alcatraz Federal Penitentiary, 
contributed his observations of psychiatric disturbances among prisoners exposed 
to punitive solitary confinement at Alcatraz. These prisoners were rarely confined for 
periods ~nd one week. (Meltzer, 1956) Despite this, Dr. Meltzer described acute 
psychotic breakdowns among prisoners so confined; his descriptions closely 
paralleled the observations at Walpole: "The motor effects ranged from occasional 
tense pacing, restlessness and sense of inner tension with noise making, yelling, 
banging and assaultiveness at one extreme, to a kind of regressed, dissociated, 
withdrawn hypnoid and reverie-like state at the other •.. (The) sense of self, the ego 
and the ego boundary phenomena are profoundly affected by the isolation." 
(Meltzer, p. 98) 

in the same symposium, Dr. John Lilly of the National Institute of Mental 
Health noted that despite the importance of other factors which tended to "weaken 
personalities and make them more susceptible to [forced indoctrination]" - such as 
semi-starvation, physical pain and injury, and sleep deprivation - social and 
sensory isolation was mil! the central pathogenic factor in such confinement. 
(Meltzer, p. 89) 
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2 Experimental Research on sensory Deprivation. 

An experimental model was therefore designed to study the effect of 
restricted environmental stimulation (RES); this research, conducted during the 
19SO's and early 1960's, primarily at Harvard and McGill University Medical 
Centers, was in fact funded in large part by the United States Government - and 
especially by the Department of Defense and U.S. Central Intelligence Agency. This 
research is descrtbed in an appendix to this declaration. Its relevant conclusions 
can, however, be described relatively briefly: 

In these studies (Brownfield, 1965; Solomon, et al., 1961), subjects were 
placed in a situation designed to maximally reduce perceptually informative external 
stimuli (§.g.. light-proof, sound-proof rooms, cardboard tubes surrounding the arms 
and hands to reduce proprioceptive and tactile sensation, and so on). The research 
revealed that characteristic symptoms generally developed in such settings. These 
symptoms included perceptual distortions and Illusions in muitiple spheres, vivid 
fantasies, often accompanied by strikingly vivid hallucinations in multiple spheres, 
derealization experiences, and hyperresponsivity to external stimuli. What was also 
clear, however, was that while some subjects tolerated such experiences well, many 
did not, and a characteristic syndrome was observed, including not only the above 
symptoms, but also included cognitive impairment, massive free-floating anxiety, 
extreme motor restlessness, emergence of primitive aggressive fantasies which 
were often accompanied by fearful hallucinations, and with decreasing capacity to 
maintain an observing, reality-testing ego function. In some cases, an overt 
psychosis supervened with persecutory delusions and, in some cases, a marked 
dissociative, catatonic-like stupor (delirium) with mutism developed. EEG recordings 
confirmed the presence of abnormalities typical of stupor and delirium. 

These findings clearly demonstrated that this experimental model d!Q. 
reproduce the findings in the non-experimental situations, including the findings 
among prisoners of War held in solitary confinement. 

E. Factors Affecting Response to Sensory Restriction 
and Solitary Confinement 

Much of the subsequent research in this area attempted to delineate 
variables which might explain these differing outcomes. These variables can be 
divided into two categories: 1) differences among various conditions of perceptual 
deprivation, and 2) differences in preexisting psychological functioning among 
individuals experiencing such conditions: 

1. Differing Conditions of lsplation. 

One of the factors commonly cited in the literature as related to outcome is 
differences In the intensity and duration of the sensory deprivation experience; more 
severe sensory restriction, the presence of noxious stimulation, and longer duration 
of the sensory deprivation experience, have all been associated with an Increased 
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risk of adverse psychiatric consequences. 

In my experience, while conditions experienced by inmates In various prison 
solitary confinement settings generally bear some similarities (e.g. a cell of roughly 
50-80 square feet, approximately 22 1/2 hours/day locked in the cell, with about one 
hour/day 5-7 days/week of exercise yard), in other respects, the conditions are fairly 
variable. For example, some cells have barred doors, which allow better ventilation, 
sound transmission and visual connection with the outside environment than do 
mesh steel doors; solid steel doors are the most restrictive - especially when they 
are either hinged or slide shut with almost no air gap from the wall. Moreover, 
administrative conditions regarding the amount and circumstances of visitation, the 
availability of reading material, radio, and television, and so forth, are all factors 
which vary from institution to Institution, and even from time to time within a given 
Institution. 

2.The Perceived Intent of the Isolation Experience 

In addition to the factors described above, another critical factor In 
determining the effect of Isolation, appears to be the perceived .inumt of the isolation. 
Experimental research has demonstrated that an Individual who receives clues 
which cause him to experience the isolation situation as potentially threatening, is 
far more likely to develop adverse psychiatric reactions to the isolation experience; 
conversely, if the subject has reason to believe the situation is likely to be benign, he 
will be far more likely to tolerate or even enjoy it. Among the latter group of subjects 

. who tolerated isolation well, many reported pleasant or, at least, nonthreatening, 
visual imagery, fantasy and hallucinatory experiences, often associated with a state 
of hypnotic reverie: "His mind may begin to wander, engage in daydreams, slip off 
into hypnogoglc reveries with their attendant vivid pictorial Images ... he may be 
quietly having sexual or other pleasurable thoughts." (Wright & Abbey, 1965, 
pg. 6.) 

• This finding Is perhaps not surprising. It appears that sensory restriction 
produces perceptual disturbances and Illusions, which are analogous to those 
produced by hallucinogenic drugs -- and clearly, while there are some individuals 
who could be said to have volunteered to undergo such hallucinatory, psychotic-like 
experiences, it must be almost uniformly tenjfying to be forced lnvoluntari!y to 
undergo an experience similar to that induced by hallucinogenic drugs. 

a. Individual Differences In Response. 

Many studies have demonstrated that there is great variability among 
individuals. in regard to their capacity to tolerate a given condition of sensory 
restriction. This variability helps to provide further Insight Into the nature of the toxic 
effect of such isolation conditions, and provides striking corroboration of the fact that 
such environmental stimulation, especially when of prolonged duration, Is toxic to 
brain functioning, and causes symptoms characteristic of stupor and delirium. 
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Generally, individuals with mature, healthy personality functioning and with 
intact central nervous system functioning -- and of at least average intelligence -
have been found to have greater ability to tolerate such isolation situations, while 
individuals with primitive or psychopathic functioning, individuals with borderline 
cognitive capacities, impulse-ridden individuals and individuals whose internal 
cognitive/emotional life is chaotic or fearful, are especially at risk for severe 
psychopathologic reactions to such isolation. (Appendix C describes these studies 
in more detail.) 

Moreover, there is clear evidence that in a situation of restricted 
environmental stimulation, preexisting central nervous system dysfunction is a major 
predisposing factor to the development of adverse psychiatric reactions and of overt 
delirium. For example, in one study of patients suffering visual deprivation following 
eye surgery (eye-patched patients), those patients with pre-existing central nervous 
system dysfunction were found to be at especially high risk to develop symptoms of 
delirium. (Ziskind et.al 1960). Moreover, the presence of a preexisting personality 
disorder or impairment of psychosocial functioning was associated with increased 
risk of incapacitating fearfulness, paranoia. agitation and irrational aggression 
towards staff (Klein & Moses 1974). (A more extensive review of this literature is 
contained in Appendix A to this letter.) 

In addition, individuals may at times be exposed to situations which cause 
impairment of central nervous system functioning. Such situations - especially if 
they Impair the Individual's state of alertness, for example, sleep deprivation, 
abnormal steep-wake cycles, or the use of sedating medication - will substantially 
increase the individual's vulnerability to the development of delirium. Delirium 
among post-surgical patients, and the so-called "ICU Psychoses" are examples of 
this phenomenon. (Appendix A discusses this issue in more detail.) 
And one of the characteristic difficulties experienced by inmates In solitary 
confinement is, in fact, abnormal sleep-wake cycles and impaired steep. 

a Findings at Pelican Bay State Prison. 

These findings received further corroboration in my observations of inmates 
at Pelican Bay State Prison, California In 1991-92. as part of my participation in 
Madrid v. Gomez - a class-action lawsuit challenging conditions at Pelican Bay · 
State Prison. a new "supermax" facility in Califomla - I evaluated 50 inmates 
housed in the Special Housing Unit (SHU) at the institution, and prepared a lengthy 
report to the Federal Court of my findings. (Much of the literature review and 
historical material in the present declaration Is taken from my Madrid declaration.) 
Many of the inmates I evaluated there suffered severe psychiatric disturbances while 
housed in Pelican Bay SHU - either springing up de no\'O while so incarcerated, or 
representing a recurrence or SErJere exacerbation of preexisting Illness. Of the 50 
inmates I evaluated, at least 17 were actively psychotic and/or acutely suicidal and 
urgently in need of acute hospital treatment, and 23 others suffered serious 
psychopathological reactions to solitary confinement, including in several cases, 
periods of psychotic disorganization. · 
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The clinical data at Pelican Bay also added striking corroboration that the 
severe and prolonged restriction of environmental stimulation in solitary 
confinement Is toxic to brain functioning, by demonstrating that the most severe, 
florid psychiatric illnesses resulting from solitary confinement tend to be suffered by 
those individuals with preexisting brain dysfunction. As noted before, I have 
observed a high incidence of preexisting central nervous system dysfunction among 
inmates I have evaluated in solitary confinement settings. This was also the case at 
Pelican Bay, and statistical analysis of the Pelican Bay data quite dramatically 
demonstrated that inmates with such preexisting vulnerability were the most likely to 
develop overt confusional, agitated, hallucinatory psychoses as a result of SHU 
confinement. 

b. Attention Deficit and Antisocial 
Personality Disorders 

In addition, research regarding Attention Deficit Disorder and Antisocial 
Personality Disorder demonstrate that these conditions are similarly associated with 
a particular inability to tolerate restricted environmental stimulation. There is in fact 
Increasing evidence that childhood lmpulsivity and Attention Deficit Hyperactivity 
Disorder bear some relationship to Antisoc:ial Personality Disorder, that both are 
characterized by lmpulsivity and stimulation-seeking behavior, and that both involve 
biologically based abnormalities In central nervous system functioning. Moreover, 
the clinical literature demonstrates that individuals with Antisocial Personality 
Disorder are especially Intolerant of restricted environmental stimulation. For 
example, Quay (1965) characterized the psychopathic individual as pathologically 
"stimulation seeking ... impulsive ... (and) unable to tolerate routine and boredom.• 
(Appendix B contains a more detailed discussion.) 

Given the exigencies of conducting clinical observations of inmates In 
solitary confinement, it is not surprising that little systematic attempt has been made 
to elucidate the underlying psychological characteristics of those most at risk for 
developing severe psychopathological reactions to such isolation. However, among 
the clinicaf reports on Ganser's Syndrome (a related condition) in nonprison 
populations are several studies of patients in psychiatric hospitals. These patients 
were, of course, available for extensive psychological assessment and observation, 
and these reports described the majority of these patients as suffering long-standing 
hysterical character disorders, having problems with severe impulsivity, childhood 
truancy, and antisocial behavior patterns. (Appendix B contains a more detailed 
discussion.) 

Thus, the medical literature demonstrates that Individuals whose internal 
emotional life is chaotic and Impulse-ridden, and individuals with central nervous 
system dysfunction, may be especially prone to psychopathological reactions to 
restricted environmental stimulation. Yet among the prison population, it is quite 
likely that these are the ~ individuals who are especially prone to committing 
infractions that result in stricter incarceration, including severe isolation and solitary 
confinement. 
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c. Effects on Psychologically More 
ResjHent tnmates:BaraJdiol v. Meese and 
Hameed v, Coughlin 

In 1988, in the course of my involvement in Baraldini v. Meese. a class 
action challenging the confinement of a small group of women in a subterranean 
security housing unit at the Federal Penitentiary in Lexington, Kentucky, I had the 
opportunity to interview several women who were in confinement in this facility. 
These women had been convicted of having committed politically motivated crimes, 
were all highly educated, and had a history of relatively strong psychological 
functioning prior to their confinement. None of these women developed the florid 
confusional psychosis described earlier In this affidavit, yet each of them 
demonstrated significant psychopathological reactions to their prolonged 
confinement in a setting of severe environmental and social Isolation. These 
Included perceptual disturbances, free-floating anxiety and panic attacks. These 
inmates also. unHormly described severe dHficulties in thinking, concentration and 
memory; for example, one inmate reported that she was able to perform tasks 
requiring some mental effort - such as reading or writing -- only for about the first 
three hours of the morning after she awoke: by then, her mind had become so 
slowed down, so much "in a fog•, that she was entirely unable to maintain any 
meaningful attention or expend any meaningful mental effort. 

In addition, in 1993, I evaluated Bashir Hameed, an Inmate who had also 
been incarcerated in the SHU at Shawangunk C.F. and who had brought suit -­
Hameed v, Coughlin, 89 CV 578 (NDNY) - concerning his Incarceration there. As I 
described in my testimony in that case, Mr. Hameed is an individual who evidenced 
strong prior psychological adjustment, and no prior psychiatric l:tistory, yet became 
significantly ill as a result of his SHU confinement. 

F. Long Term Effects of Soljtary and Small 
Group Coofioeroeat. · 

Long-term studies of veterans of P.O.W. camps and of kidnapping and 
hostage situations have demonstrated that while many of the acute symptoms I 
outlined above tend to subside after release from confinement, there are also long­
term effects which may persist for decades. These not only Include persistent 
symptoms of posttraumatic stress (such as flashbacks, chronic hypervigilance, and a 
pervasive sense of hopelessness), but also lasting personality changes - especially 
including a continuing pattem of intolerance of social Interaction, leaving the 
individual socially Impoverished and withdrawn, subtly angry and fearful when 
forced Into social Interaction. (This literature is reviewed in Appendix D to this 
declaration.) 

In addition, from time to time I have had the opportunity to evaluate 
individuals who had been incarcerated in solitary confinement several years 
previously; I have found the same pattern of personality change described above -
these Individuals had become strikingly socially impoverished and experienced 
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intense irritation with social Interaction, patterns dramatically different from their 
functioning prior to solitary confinement. 

Ill Conclusions 

The restriction of environmental stimulation and social isolation associated 
with confinement in solitary are strikingly toxic to mental functioning, producing a 
stuporous condition associated with perceptual and cognitive impainnent and 
affective disturbances. In more severe cases, inmates so confined have developed 
florid delirium •• a confuslonal psychoses with intense agitation, fearfulness, and 
disorganization. But even those inmates who are more psychologically resilient 
inevitably suffer severe psychological pain as a result of such confinement, 
especially when the confinement is prolonged, and especially when the individual 
experiences this confinement as being the product of an arbitrary exercise of power 
and intimidation. Moreover, the harm caused by such confinement may result in 
prolonged or pennanent psychiatric disablllty, including impairments which may 
seriously reduce the inmate's capacity to reintegrate Into the broader community 
upon release from prison: 

Many of the prisoners who are housed in long-term solitary confinement are 
undoubtedly a danger to the community and to the Corrections Offices charged with 
their custody. But for many, they are a danger, not because they are coldly ruthless, 
but because they are volatile, impulse-ridden, and internally disorganized. 

As noted earlier In this statement, modem societies made a fundamental 
moral division between socially deviant behavior which was seen as a product of 
evil Intent, and that behavior seen as a product of illness. Yet this bifurcation has 
never been as simple as might at first glance appear. Socially deviant behavior can 
In fact be described along a spectrum of Intent. At one end are those whose 
behavior is quite "Instrumental" - ruthless, carefully planned and rational; at the 
other, are individuals whose socially deviant behavior is the product of unchecked 
emotional'impulse, internal chaos, and often of psychiatric or neurologic illness. 

It is a great irony that as one passes through the levels of Incarceration -
from the minimum to the maximum security institutions, and then to the solitary 
confinement sections of those Institutions - one does not pass deeper and deeper 
into a subpopulation of the most ruthlessly calculating criminals. Instead, ironically 
and tragically, one comes full circle back to those who are emotionally fragile and, 
often, severely mentally ill. The laws and practices which have established and 
perpetuated this tragedy deeply offend any sense of common human decency. 
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APPENDICES 

A. Reports of Psychiatric Disturbances in Conditions of 
Restricted Environmental Stimulation. 
B. The Nineteenth Century German Experience with Solitary 
Confinement: Ganser's Syndrome. 
c. Experimental Research on the Psychiatric Consequences of 
Profound Sensory Deprivation: Factors Influencing 
Vulnerability to Harm. 
D. Reports of the Long-Term Effects of Solitary Confinement in 
Former Hostages and in Prisoners of War. 

APPENDIX A 

REPORTS OF PSYCHIATRIC DISTURBANCES IN OTHER CONDITIONS 
OF RESTRICTED ENVIRONMENTAL STIMULATION 

The psychopathologlc syndrome which I have described in the body of this 
declaration is found in other settings besides isolation in civil prisons. Some of 
these settings involve small group, rather than solitary isolation, and the studies 
have demonstrated that isolated groups comprising two individuals may be the most 
pathogenic of all. These studies also suggest that those individuals with below 
average intelligence and poor psychosocial adjustment prior to isolation developed 
more severe psychiatric difficulties during isolation in some studies, such 
disturbances persisted in one year follow-up after reentry. 

Aviation 

Bennett (1961) described psychiatric disturbances among pilots of the 
British Royal Air Force who had been exposed in-flight to periods of restricted 
auditory and visual stimulation. All of the groups he described became significantly 
anxious-many suffering full-blown panic attacks-and many experienced unusual 
sensations which they were very reluctant to describe. The most severely disturbed 
groups refused to expose themselves further to the isolation conditions of these 
flights; at all levels of impairment, however, anxiety was common (both panic and 
free-floating anxiety). PIiots reported anxiety symptoms such as feeling "hot and 
tense and powerless• (Bennett, p. 162) and "nervous and afraid" (Ibid, p. 164). 
Feelings of derealization, feelings of detachment from reality, and perceptual 
distortions were described. Some of these perceptual distortions were dangerous 
(il.SI., having the impression that the aircraft was turning when it was not) and 
resulted in serious errors in Judgment ~. making the aircraft spiral dangerously 
downward after attempting to •correct• for what was incorrectly perceived as a 
turning aircraft). Clark & Graybiel (1957) described strikingly similar symptoms 
among United States Navy pilots exposed to periods of in-flight isolation. Among 
pilots Who flew alone, at high altitude, (i.e., in a situation of monotonous visual and 
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sensory stimulation) and flying with a minimum of pilot activity, over one third 
experienced frightening feelings of unreality and became severely anxious. 

Small Group Confinement 

Many studies--both anecdotal and experimental--have been made of 
individuals confined together in small groups; groups thus described have ranged in 
size from two to approximately sixty individuals, the larger groups include reports of 
men isolated on a Pacific island, submarine inhabitants, Antarctic explorers, etc. 
(see Zubek, 1969). The most consistent finding was of dramatically increased levels 
of hostility, interpersonal conflict and paranoia (Zubek, p. 377). Individuals exposed 
to such conditions also tend to become irrationally territorial, staking out •areas of 
exclusive or special use, [and] acting with hostility to trespasses by others.• (Zubek, 
p. 380) 

Confined groups comprising just two individuals may be the most 
pathogenic of all, associated with especially high rates of mutual paranoia and 
violent hostility. Admiral Byrd believed it to be extremely unsafe to staff an Antarctic 
base unit with just two men: 

It doesn't take two men long to find each other out .•. the time 
comes ... when even his [campmate's] unformed thoughts can be 
anticipated, his pet ideas become a meaningless drool, and the way 
he blows out a pressure lamp or drops his boots on the floor or eats 
his fooc:I becomes a rasping annoyance. . . . Men who have lived 
in the Canadian bush know well what happens to trappers paired off 
this way ... During my first winter at Little America I walked for 
hours with a man who was on the verge of murder or suicide over 
imaginary persecutions by another man who had been his devoted 
friend. (Quoted in Zubek, 1969, p.381). 

Many men confined in Antarctic stations have experienced near psychotic 
states, creating a danger to all inhabitants of the work station (Zubek, 1969). The 
pathogenicity of such dyadic groups was confirmed in an experimental study 
involving volunteer sailors living and working together in dyadic pairs, socially 
isolated from the world for a period of ten days. Under such conditions, the sailors 
developed evidence of subjective distress, inability to concentrate, a breakdown of 
inner controls on behavior, hostility, and increasing schizoid withdrawal from social 
contact (Cole, J.D., 1967). 

P91ac Habitation 

Psychiatric disturbances have been described in Arctic and Antarctic 
inhabitants (explorers, researchers and their support staff), spending varying 
periods in winter Isolation. In these regions, winters last for up to nine months with 
weather conditions so cold (-100F) that leaving the confines of the indoors is 
dangerous. Typically, teams of work groups have fewer than 50 members who 
spend up to two years working in small quarters. Small group isolation conditions at 
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these stations have been compared to life in prisons by at least one researcher: 
• ... the isolation imposed by the harsh environment [of the Antarctic] is rarely 
experienced outside penal conditions• (Biersner & Hogan, 1984, p. 491). 

In a review of the literature on the psychological adjustment to Antarctic 
living, Rothblum (1990) described a staff wintering over at a British Antarctic station; 
those of the staff who adjusted best tended to be socially mature, intelligent, 
reserved and trusting individuals. Similarly, French, United States and Australian 
-studies revealed that intelligence and previous social adjustment predicted a 
decreased risk for psychiatric disturbance among workers at Antarctic stations. On 
the other hand, lack of respect for authority and aggression were important markers 
for poor isolation adjustment (Mullin & Connery, 1959). 

Similarly, Wright, Chylinski, Sisler and Quarrington (1967) correlated 
outcome measures with psychological testing obtained prior to work station 
assignment. They found specifically that persons with antisocial and psychotic 
tendencies were poor risks for efficient functioning in conditions of isolation. · 

As a result of these disturbing findings among Antarctic workers, systematic 
efforts have been made to provide psychological screening of potential station 
employees and to ameliorate the isolation conditions prevailing in such stations 
(Cochrane & Freeman, 1989). Despite these efforts, significant psychiatric 
disturbances have continued to be observed (Natini & Shurley, 1974). The fact that 
these individuals were confined in small groups rather than alone was ru2t found to 
prevent these disturbances; indeed, one of the central pathogenic factors cited in 
this literature has been the interpersonal tension and hostility generated by small 
group confinement (Biersner & Hogan, 1984). 

Strange & Klein (1974) and Rothblum (1990) described a "winter-over 
syndrome• including progressively worsening depression, hostility, sleep 
disturbance, impaired cognitive functioning and paranoia during small group winter 
confinement In the Antarctic. Strikingly similar findings were reported by the United 
States Navy Medical Neuropsychiatric Research Unit, which found high incidence of 
sleep disturbance, depression, anxiety, aggression, somatic complaints, and a 
progressive impoverishment of social relationships as the winter progressed 
(Gunderson, 1963; Gunderson & Nelson, 1963). Psychiatric problems worsened as 
the length of time In this confinement increased; in one study of a group of Japanese 
winter-stationed in the Antarctic periodic psychological testing revealed Increasing 
levels of anxiety and depression as the winter progressed (Rothblum, 1990). 
Similar findings have been described among a group of Americans stationed in the 
Antarctic (Gunderson & Nelson, 1963). 

In a review of the literature on the psychological adjustment to Arctic life, 
Cochrane and Freeman (1989) describe a syndrome which parallels the Antarctic 
literature: sleep disturbances, apathy, irritability, cognitive, dysfunction, 
hallucinations, depression and anxiety were widely reported as a.result of the small 
group isolation endured by inhabitants. They also reported "depression, irritability, 
easily provoked anger which may escalate into dramatic and florid acting out and, 
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not surprisingly, a breakdown in relationships with other members of the group ... 
insomnia, pallor, loss of interest, psychomotor retardation, paranoidal ideation, non­
specific hallucinations of light flashes and sudden movements• (p. 887) Many 
individuals became intolerant of social contact, and fearful of reentering society. 
Even when Arctic workers were adequately preselected by psychological screening, 
trained and supported, sleep difficulties, apathy and irritability persisted. 

Studies on reintegration into the home environment after Antarctic living 
even one year after reintegration, found persisting problems and symptoms, 
including sleep disturbances, cognitive slowing, emotional withdrawal, resentment 
of authority, indecisiveness and poor communication (Rothblum, 1990). 

Biersner & Hogan (1984) summarized the findings related to personality 
variables in the Arctic and Antarctic workers: 

Individuals with high needs for novelty and new sensations ... 
who are emotionally unstable, or who are unconcerned with social 
approval seem unsuited for ... such environments. The opposite 
[traits are found in] those who adjust well (p.495) 

Explorers; Solo Voyages 

Anecdotal reports of shipwrecked sailors and individuals accomplishing 
long solo sea voyages have generally described "disturbances in attention and In 
organization of thouqpt. .labile.and .extreme affect. t)allucinations and delusions• _ 
(Zubek, 1969, p. 7). Oram!ltic anecdotal reports have appeared from time to time. 
Some of these were summarized in a review article by Dr. Philip Solomon, one of 
the lead scientists in the Harvard Medical School/Boston City Hospital group: 

"Christine Ritter in her very sensitive document • A Woman in the Polar 
Night,' reported that at times she saw a monster ... [and] experienced 
depersonalization to the extent that she thought she and her companions were 
dissolving in moonlight 'as though it were eating us up' ... The $pitzbergen 
hunters use the term am (strangeness) to describe these experiences_ ... • 

Tales of the sea have provided many accounts of hallucinatory phenomena 
John Slocum sailed alone around the world ... [In the South Atlantic] he suddenly 
saw a man, who at first he thought to be a pirate, take over the tiller .... 

Walter Gibson, a soldier In the British Indian Army, was on a ship torpedoed 
in the Indian Ocean by the Japanese in World War II .... [The shipwrecked 
survivors] reported that "all of us at various stages in that first week became a prey to 
hallucinations" ... [As the weeks passed] the feeling of comradeship disappeared 
and the men began to find themselves •watching our fellows covertly and 
suspiciously.• Murder, suicide and cannibalism followed as social controls 
dissolved. 

MedjcaJ Conditions 
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1. Eye Patched Patients 

Restricted environmental stimulation conditions also occur post-operatively 
and in certain medical conditions: in a study of 100 American patients with macular 
degeneration of the retina (Holroyd, Rabins, Finkelstein, Nicholson, Chase & 
Wisniewski, 1992), a high percentage of such patients experienced disturbing visual 
hallucinations. Those patients who were relatively cognitively limited, those who 
were socially isolated and those with simultaneous sensory impairment in another 
modality ~. hearing-impaired patients) fared worst. But other factors, Including 
the presence of concomitant medical illness, did run appear to affect the incidence of 
hallucinations. 

In an especially relevant study of eye patched patients; Klein & Moses 
(1974) determined that psychologically well-adjusted patients (as assessed prior to 
surgery) tended not to develop visual hallucinations during the period when their 
eyes were patched, whereas those suffering preexisting personality disturbances 
did tend to develop such hallucinations. Among those patients who Qjg_ develop 
hallucinations, almost half developed complex hallucinations involving human 
figures and with a content suggesting serious preoccupations with themes of 
depression and anxiety. Moreover, among those patients who had both preexisting 
personality disturbances and difficulty with their premorbid psychosocial adjustment, 
eye patching produced severe psychiatric symptomatology, including: paranoid 
thoughts about being poisoned, physically harmed or attacked; psychomotor 
agitation; interpersonal aggressiveness; inability to comply with staff directives; 
fearful visual hallucinations, and incapacitating anxiety. In this most disturbed 
group, symptoms had not remitted when observed one week after their eye patches 
were removed.· · 

Other studies have also found patients to suffer from perceptual distortions, 
thinking disturbances and mood changes following the visual deprivation that is part 
of post-operative recovery in eye surgery (Ziskind, 1958; Ziskind, Jones, Filante & 
Goldberg, 1960). Furthermore, Ziskind et. al., (1960) noted that: "In patients 
with ... brain damage, there were also delirioid symptoms, !Mk. confusion, 
disorientation, memory impairment, vivid hallucinations [and disorganized] 
hyperkinetic activity" (p. 894). Finally, in Jackson's (1969) extensive literature 
review of hospitalized eye patched patients, psychiatric disturbance was commonly 
found. These patients suffered from unusual emotional, cognitive and sensory­
perceptual disturbances, similar to those previously described. 

2. po no myelitis 

Polio patients confined to tank-type respirators have become psychotic as a 
direct result of such confinement; moreover, they became more ill, with more florid 
hallucinations and delusions, at night when sensory input was diminished. The 
same florid hallucinatory, delusional psychosis has been found in other patients 
similarly confined in tank respirators (Liederman, et. al., 1958). 
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3. Cardiac Patients 

Patients with decompensated heart disease are at times placed on very 
strict bed rest; some of these patients have developed acute confusional, paranoid, 
hallucinatory psychoses, especially at night during periods of decreased sensory 
input (Liederman, et. al .• 1958). 

Studies of post-operative open heart surgery patients who were bed 
confined-their visual stimulation restricted to looking up at a white-tiled hospital 
room ceiling-revealed a high rate of disordered thinking, visual and auditory 
hallucinations and disorientation (Egerton & Kay, 1964; Kornfeld, Zimberg & Maim, 
1965; Lazarus & Hagens, 1968; Wilson, 1972). There Is an extremely disturbing 
Incidence of psychosis following open heart surgery, ranging in various studies from 

· 14 to 30 percent (Lee & Ball, 1975). Upon recovery these patients described their 
post-operative environment as a major pathogenic factor In producing their 
psychiatric illness (Kornfeld et. al., 1965). Perceptual disturbances and emotional 
liability, as .well as paranoia, depression and obsessive-compulsive reactions to the 
restrictive post-operative environment have been documented in other studies as 
well (Ellis, 1972; Goldstein, 1976; Lee & Ball, 1975; Thomson, 1973). 

4. Hearing Impaired Individuals 

Another condition of restricted environmental stimulation leading to 
psychiatric disturbance involves the hearing impaired. Studies of the deaf 
(Altshuler, 1971; Houston & Royse, 1954) consistently find significantly higher rates 
of paranoia in these individuals. High rates of paranoia have been reported in both 
the developmentally hearing impaired as well as those who became deaf in later life 
(Zimbardo, Andersen & Kabat, 1981). Experimentally induced deafness in 
psychiatrically unimpaired adults also produced paranoia (Zimbardo, et. al., 1981). 

5. Other Medical Patients 

Disorientation and delusional psychoses have also been reported among 
immobilized orthopedic patients and in patients postsurgically bed-confined 
(Liederman, et. al., 1958). Nursing researchers (Downs, 1974) have studied this 
phenomenon and have concluded that frightening hallucinatory experiences •are 
probably far more widespread than has been reported" (Downs p. 434). 

· s. Occupational Situations 

McFariand and Moore (1957) reported in the New England Journal of 
Medicine on a study of fifty long-distance truck drivers; of these, thirty experienced 
vivid visual hallucinations; some became disoriented, •as in a dream.• 

7. Animals 

As noted in the body of this declaration, many prisoners confined in solitary 
report become intolerant of normal levels of environmental--especially social-
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stimulation. These reports receive experimental confirmation in laboratory research 
on animals. Such research demonstrates that sensory deprivation produces an 
intolerance to normal levels of environmental stimulation; animals exposed to 
sensory deprivation conditions became overly aroused--"hyperexcitable"--when 
exposed to normal levels of environmental stimulation, often resulting in severe 
behavioral disturbances (Riestin, 1961 ). Other studies have demonstrated that such 
animals often display diffuse, frenzied, random activity, and social withdrawal, and 
are prone to psychophysiologic illnesses ~ peptic ulcers) when exposed to 
environmental stress (Zubek, 1969). 

Barnes (1959) produced agitation in mice and rats after a few days of 
isolation, a report which corroborated previous studies with rats. Others 
(Matsumoto, Cai, Satoh, Ohta & Watanabe, 1991) have also found that isolation 
induced aggressive behavior in mice ~ biting attacks). Further, social Isolation 
has been demonstrated to produce profound and lasting psychological effects In 
primates. Washburn and Rumbaugh (1991) note that over 400 published 
investigations of the effects of social Isolation on primates show such deleterious 
effects as seH-mutilation and disturbances in perception and learning. They found 
than In adult rhesus monkeys even brief periods of social Isolation produce 
compromised cognitive processing. McKinney, Suomi and Harlow (1971) produced 
symptoms of depression in rhesus monkeys by confining them for 30 days. They 
concluded that solitary •confinement produced greater destructive behavioral effects 
in less time and with fewer Individual differences among subjects than did total 
social isolation, previously [demonstrated to be] the most powerful technique for 
producing psychopathological behavior among monkey subjects" (p. 1317). 
Induced depression through confinement has been reported in both young and 
mature monkeys (Harlow & Suomi, 1974). Finally, isolation-produced fear in dogs 

. has been clearly demonstrated (Thompson & Melzack, 1956). 

APPENQ!XB 

THE NINETEENTH CENTURY GERMAN EXPERIENCE 
WITH SOLIJ'ARY. CONflNEMEN:t. . .. 

Between 1854 and 1909, thirty-seven articles appeared in the German 
medical literature on the subject of psychotic disturbances among prisoners, 
summarizing years of work and many hundreds of cases. A major review of this 
literature was published in 1912 (Nitsche, 1912) Solitary confinement was the 
single most important factor identified in the etiology of these psychotic illnesses. 

Indeed, the first report on the subject of prison psychoses was that of · 
Delbruck (1854), Chief Physician at the Prison at Halle, in which "the frequency of 
mental disturbances was at last so great that it attracted the attention of the 
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authorities.• (Nitsche, p.1 ). Delbruck's report concluded that: 
Prolonged absolute isolation has a very injurious effect on the body 

and mind and that it seems to predispose to hallucinations . . . . He advised 
the immediate termination of solitary confinement. (Nitsche, p. 2). 

In 1863, Gutsch reported on 84 cases of "The Psychosis of Solitary 
Confinement" and described vivid hallucinations and persecutory delusions. 
apprehensiveness, psychomotor excitation, sudden onset of the syndrome, and 
rapid recovery upon termination of solitary confinement. Many of these individuals 
developed •suicidal and maniacal outbursts.• (Nitsche, p. 8) 

In 1871, in a report on 15 cases of acute reactive psychoses, some of which 
apparently occurred within hours of incarceration in solitary, Reich described, in 
addition to hallucinosis and persecutory delusions, severe anxiety leading to •motor 
excitement . . .. The patient becomes noisy, screams, runs aimlessly about, destroys 
and ruins everything that comes in his way." He also described an acute 
confusional state accompanying these symptoms, sudden cessation of symptoms, 
recovery, and subsequent amnesia for the events of the psychosis: 

"The gaze Is staring, vacant, indefinite ... consciousness 
becomes more and more clouded ... and later there Is amnesia for 
all events during this time . . . He frequently awal<ens as from a 
dream .... • (Nitsche, pp. 32-33) 

In a statistical summary, Knecht reported in 1881 on the diagnostic 
assessment of 186 inmates at the "insane department• of the prison at Waldheim, 
and concluded that over half the total were reactive manifestations to solitary 
confinement. The majority of these inmates fell insane within two years of 
confinement in solitary. (Nitsche, p. 17) 

In 1884, Sommer reported on 111 cases describing an acute, reactive, 
hallucinatory, anxious, confusional state associated with solitary confinement, 
emphasizing the "excited outbursts" and "vicious assaults" of these patients. His 
patients' illness began with difficulty in concentration, and hyperresponsivity to 
minor "inexplicable" external stimuli. These "elementary disturbances of the 
sensorium (I.e., the five senses)" were seen as leading to "elementary 
hallucinations" which became more numerous, eventually including auditory, visual 
and olfactory hallucinations, and eventually becoming incorporated with fearful 
persecutory delusions. (Nitsche, pp. 12-16) . ' 

In 1889, Kim described 129 cases of psychosis among the inmates at the 
county Jail at Freiburg, concluding that in 50 of those cases. "solitary confinement 
can. be definitely considered as the etiological factor, (and these) show a certain 
characteristic stamp" (Nitsche, p. 21) including persecutory delusions and 
hallucinations In multiple spheres (auditory, visual olfactory, tactile}. He also noted 
that these symptoms often precipitated at night: · 

The patient is suddenly surprised at night by hallucinatory 
experiences which bring on an anxious excitement. Th~se 
manifestations become constant from now on, in many cases 
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occurring only at night, in others also in the daytime. Attentive 
patients not infrequently hear at first a humming and buzzing in their 
ears, unpleasant noises and inarticulate sounds which they cannot 
understand until finally they hear well differentiated sounds and 
distinct words and sentences . . . . The visual hallucinations are very 
vivid. (Nitsche, p. 24) 

In 1888, Moeli contributed a description of Vorbereiden - "the symptom of 
approximate answers"'. Ten years later Ganser contributed to the literature the 
elucidation of a syndrome which included Moeli's symptom. (Ganser, 1898) As 
Arieti points out, Ganser's Syndrome became well-known - indeed, almost a 
codification of the whole body of literature on the prison psychoses. Ganser 
provided a comprehensive and well-elucidated synthesis of symptoms, most of 
which had been previously described elsewhere. The syndrome he described 
Included, (in addition to Yorbereiden), vivid visual and auditory hallucinations, a 
distinct clouding of consciousness, sudden cessation of symptoms, •as from a 
dream" and "a more or less complete amnesia for the events during the period of 
clouded consciousness.• Ganser's most original description was of "hysterical 
stigmata" within the syndrome, including conversion symptoms - especially, total 
analgesia. (Arieti, 1974, Vol. II, pp. 710-712) 

Some of the German authors failed to note whether the inmates they were 
describing were housed in solitary confinement and, unfortunately, Ganser was one 
of these, slating only that his were "prisoners awaiting trial." However, Langard, in 
1901, also reporting on observations of accused prisoners awaiting trial, described 
an acute violent hallucinatory confusion with persecutory delusions, and specifically 
slated that this syndrome occurred exclusively among those who awaited trial in 
solitary confinement (Nitsche, p. 32) 

Also in 1901, Raecke similarly reported on prisoners awaiting trial and 
described the full syndrome of Ganser, including Vorbereiden: he specifically 
condemned solitary confinement as responsible for the syndrome (Nitsche, p. 34). 
He described his cases as beginning with apathy, progressing to "inability to 
concentrate, a feeling of incapacity to think." and even catatonic features, including 
negativism, stupor, and mutlsm. (Nitsche, pp. 33-35) 

In another report written the same year, Skliar reported on 60 case histories 
of which he identified 21 as acute prison psychoses caused by solitary confinement. 
While Vorberejden was run noted, most of the other symptoms described by Ganser 
and Raecke were noted, including: massive anxiety, fearful auditory and visual 
hallucinations -- in severe cases, hallucinations of smell, taste, and •general 
sensation• as well - persecutory delusions, senseless agitation and violence, 
confusion and disorientation. The psychosis developed rapidly -- at times within 

' ygrberejden Is a rather remarkable symptom of deranged and confused lhought processes In which the 
Individual's response to a question suggests lhat he grasped the gilt of 1he question, and his answer is clearly 
relevant to the question, and Is r&lated to lhe obvious correct answer , yet still oddly manages to be incorrect. 
An example would be: 0: "How many colors are lhere In the flag of the United Statesr A: "Four.• Q: "What are they?" A: "Yellow.• 
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hours of incarceration in solitary confinement. Catatonic symptomatology was also 
noted (Nitsche, pp. 35-36). 

The German literature reported only on prisoners who suffered gross 
psychotic symptomatology, some of whom were observed in hospitals or "insane 
departments" of prisons; thus, these reports generally described only syndromal 
expressions that rose to the level of overt psychosis. The German reports do, 
however, powerfully demonstrate the existence of a particular, clinically 
distinguishable psychiatric syndrome associated with solitary confinement.These 
multiple reports described a syndrome which included: 

1. Massive free-floating anxiety 
2. "Disturbances of the Sensorium", including -

a Hyperresponsivity to external stimuli 
b. Vivid hallucinations in multiple spheres (including 

auditory, visual, oHactory, gustatory and tactile 
modalities); in some reports, these began as simple 
"elementary• hallucinations and progressed to complex, 
formed hallucinations. 

3. Persecutory delusions, often incorporating coexistent complex 
hallucinations. 

4. Acute confusional states. In some reports, these were seen as 
beginning with simple inattention and difficulty in 
concentration. In others, the onset was described as sudden. 
The confusional state and disorientation was in several reports 
described as resembling a dissociative, dream-like state, at 
times involving features of a catatonic stupor, including 
negativism and mutism, and upon recovery leaving a residual 
amnesia for the events of the confusional state. Ganser and 
others observed hysterical conversion symptoms during this 
confusional state. 

5. Vorberejden: An infrequent finding, mostly described in 
conjunction with a confusional, hallucinatory state. 

6. Motor excitement, often associated with sudden, violent 
destructive outbursts. 

7. Characteristic course of the illness: 
a. Onset was described by some authors as sudden, by 

others as heralded by a progression beginning with 
sensory disturbances and/or inattention and difficulty in 
concentration. 

b. In many cases, rapid subsidence of acute symptoms 
upon termination of solitary confinement. 

The German reports were generally based upon prisoners who had been 
hospitalized because of their psychotic illness; in contrast, the population reported 
upon in the Walpole study was nQ! preselected by overt psychiatric status; despite 
this, all of the major symptoms reported by the German clinicians were observed in 
the Walpole population, except for Vorbereiden and hysterical conversion 
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symptoms. In addition, less severe forms of the isolation syndrome were observed 
in the Walpole population, including: 

• Perceptual distortions and loss of perceptual constancy, in some cases 

• 
• 

• 

• 

without hallucinations. 
Ideas of reference and paranoid ideation short of overt delusions . 
Emergence of primitive aggressive fantasies which remained ego-<iystonlc 
and with realty-testing preserved. 
Disturbances of memory and attention short of overt dis-orientation and 
confusional state. 
Derealization experiences without massive dissociative regression . 

Since Ganser's report has become the twentieth century's clearest memory 
of a much vaster body of literature, it is also of interest to review the literature 
describing observations of Ganser's Syndrome in non-prison populations. Several 
of these reports have been studies of patients in psychiatric hospitals suffering from 
this syndrome. Since these patients were hospitalized, it was possible to obtain 
more extensive evaluation and testing of their status. Several reports (Ingraham & 
Moriarity, 1967; May, Voegele & Padino, 1960; Tyndel, 1956; Weiner & Braiman, 
1955) described a majority of the patients studied as suffering long standing 
hysterical conversion symptoms. lmpulsivity, childhood truancy, and antisocial · 
behavior were also commonly described. These findings suggest also that 
antisocial behavior patterns and psychopathic personality disorder may bear a close 
relationship to primitive hysterical personality disorder, a relationship which has 
been described by other authors as well~. Woodruff, Goodwin & Gaze 1974). 

APPENDIX c 
EXPERIMENTAL RESEARCH ON THE PSYCHIATRIC CONSEQUENCE 
OF PROFOUND SENSORY DEPRIVATION: FACTORS INFLUENCING 

VULNE~BILITY TO PSYCHIATRIC HARM 

As noted in the body of this declaration, laboratory research has 
demonstrated that experimentally-induced. sensory deprivation has major 
psychological effects, and can precipitate severe psychiatric illness (see~ 
Brownfield, 1965; Solomon 1961). This research generally involves short periods of 
relatively marked perceptual deprivation generally of a few hours in duration. Much 
of the research in this area attempted to delineate factors, in addition to the duration 
and Intensity of sensory restriction, which might account for these differing 
outcomes; the factors which have been elucidated include two which are especially 
relevant to this discussion, and may help to explain the particular malignancy of 
sensory deprivation in solitary confinement: 

The Influence of Expectation 

Orne and Scheibe (1964) suggested that a subject's rea~tion to participation 
in a sensory deprivation experiment could be profoundly manipulated by external 
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cues imposed by the experimenter: 
[These] dramatic effects could be a function of the demand 
characteristics of the experimental situation . . . . There is 
evidence that preparing a subject for probable hallucinations 
significantly affects the frequency of hallucinations. Such devices 
as "panic buttons" in experiments ... are in a sense eloquent 
instructions. The use of such a device increases the subject's 
expectation that something intolerable may occur, and with it, the 
likelihood of a bad experience. (p. 4) 

In their own experiment, Orne and Scheibe exposed two groups of subjects to 
identical conditions of sensory deprivation. The experimental group's introduction to 
the experiment included the presence of a medical "Emergency Tray,• and 
instructions about a "Panic Button.• As predicted, the experimental group became 
significantly more symptomatic in measures of cognitive impairment and 
restlessness, and also more symptomatic in every other measure -- including 
perceptual aberrations, anxiety, and spatial disorientatlon. 

In a related manner, prisoners in solitary confinement generally view such 
confinement as threatening and punitive, and often as a deliberate attempt to make 
them •crack up• or "break my spirit.• In light of this , it is not surprising that the only 
recent report suggesting D.Q. major ill effect of solitary confinement (Walters, 1963) 
utilized prisoners who volunteered to spend 4 days in solitary confinement. 

Several authors have· directed attention to the fact that within a given 
experimental format, massive differences in response can be observed among 
individual subjects. Often subjects who tolerated the experimental situation well 
reported pleasant, or at least non-threatening, visual imagery, fantasy, and 
hallucinatory experiences: . 

His mind may begin to wander, engage in daydreams, slip off into 
hypnagogic reveries with their attendant vivid pictorial images ... 
he may be quietly having sexual and other pleasurable thoughts. 
(Wright & Abbey, 1965,·p. 6) 

On the other hand: 
Another subject in the same situation may deal with it in quite 
another manner. l:lamav,soon comolaio.olallmanoer .of thinas.;, •. 
the bed is causing him a backache, his mind is a blank, ... 
intense boredom, tenseness, depressive feelings or of having 
unpleasant thoughts or picture-like images that disturb him. 
(Goldberger, 1966, p. n7) 

In response to these concerns about the incidence of psychopathological 
reactions to sensory deprivation, an Important thrust of the experimentation in this 
area has been, by prescreening, to select as subjects only those persons 
demonstrating, by some measure, psychological strength and capacity to tolerate 
regression. The theoretical premise of such work has been, as Goldberger (1966) 
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states: 
In the sensory deprivation experiments, it is the ego's autonomy 
from the drives that is predominately involved . . . Differences in 
drive-discharge thresholds, phantasy, and daydream capacity, 
capacity for what Kris has termed •regression in the service of the 
ego• are other theoretically relevant structural dimensions 
accounting for differences in isolation behavior. (p. 778) 

These ideas have been subjected to experimental verification, which has 
corroborated that same individuals tolerate such isolation better than others. For 
example, Wright and Abbey (1965) using the Rohrshach Test for prescreening, 
concluded that: 

[The Rohrshach] manifestations of an individual's defense and 
control mechanisms ... appears to be a reliable measure for 
predicting whether or not an individual will be effective in controlling 
the drive-dominated responses that might emerge during his period 
of reduced sensory stimulation. (Wright & Abbey, 1965, p. 37) 

Anecdotal reports In a similar vein appear from time to time in the literature. 
Freedman and Greenblatt (1960) mention one subject who became panicky during 
sensory deprivation and stated he had been diagnosed "borderline psychotic" 
(p. 1489). Curtis reports on a psychotic paranoid reaction in one subject who 
suffered delusions for several days afterwards, and severe anxiety and depression 
lasting several weeks; personality test prescreening had suggested "poor 
adjustment, hostility, lack of Insight, and insecurity in interpersonal relationships" 
(Curtis & ZUckerman, 1968, p. 256). · 

Grunebaum, Freeman, and Greenblatt (1960), prescreened 43 subjects and 
identified 7 as suffering "personality deviations.• Two of these subjects, who were 
diagnosed as borderline, developed frightening, aggressive fantasies, paranoia, 
and difficulty in reality testing; one of them prematurely terminated the experiment. 
Two others were diagnosed as psychopathic; both forced the premature termination 
of the experiment by disruptive behavior. 

Azima and Kramer (1956), using interview techniques and formal 
psychological test data, studied the effects of 2 to 6 days of sensory deprivation on 

. hospitalized psychiatric patients. Among the previously non-psychotic patients they 
studied, two developed overt paranoid psychoses during the experiment, ultimately 
necessitating electroshock treatment. These particular individuals appeared to have 
been unable to tolerate the emergence of aggressive fantasies and images during 
the sensory deprivation experience. 

Effects of Sensory Deoriyation on Antisocial Personality Disorder: 

Individuals with psychopathic personality disorder are 
probably among the least tolerant of sensory deprivation. Quay 
(1965) actually described the essential core of psychopathic 
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pathology as a pathological inability to tolerate restricted 
environmental stimulation: 

The psychopath is almost universally characterized as 
pathologically stimulus seeking and highly impulsive . . . . He is 
unable to tolerate routine and boredom . . . . (His) outbursts 
frequently appear to be motivated by little more than a need for thrill 
and excitement . . . . It is the impulsivity and lack of even minimal 
tolerance for sameness which appear to be the primary and 
distinctive features of the disorder. (p. 180) 

He goes on to argue that psychopathic individuals may chronically exist in a state of 
relative stimulus deprivation: 

Highly impulsive psychopathic behavior [may be seen] in terms of 
stimulation seeking pathology. Decreased reactivity and/or rapid 
adaptation [to environmental stimuli) . . . produce in these persons 
an affective state ... close to that produced by sensory 
deprivation in the normal individual. 

He argues that behavioral impulsivity in such individuals may be an effort at 
coping with this condition of relative sensory deprivation which they experience: 

It may be possible to view much of the impulslvity of the psychopath, 
his need to create excitement and adventure, his thrill seeking 
behavior, and his inability to tolerate routine and boredom as a 
manifestation of an inordinate need for an increased or changing 
pattern of stimulation.• (p. 181) 

In a later study, directly comparing psychopathic inmates with non­
psychopathic controls, Emmons & Webb (-1974) corroborated these findings: the 
psychopathic inmates scored significantly higher on measures of boredom 
susceptibility and of impulsivity. The authors concluded that psychopaths are 
pathologically stimulation seeking and incapable of tolerating isolation conditions. 

In a large scale study of criminal offenders suffering from mental illness, 
Cota & Hodgins (1990) noted that the prevalence rate of severe mental illness is 
higher among incarcerated offenders than among the general population: and that, 
compared with non-mentally ill inmates, the mentally ill inmates were more Hkely to 
be housed in solitary. (p. 271) Moreover many of these mentally ill inmates 
suffered from a combjnation of psychiatric disorders predisposing them to l:!P!!l. 

· psychotic breakdown and to extreme impulsivity (often including substance abuse). 
(p. 272). Such individuals tended to be highly impulsive, lacking in internal 
controls, and tended to engage in sett-abusive and sett-destructive behavior in the 
prison setting, and especially so when housed in solitary. 

Many of the inmates placed in solitary confinement are thus likely to be 
among the ~ capable of tolerating the experience, and among the mQ§! likely to 
suffer behavioral deterioration as a consequence of such confinement. 
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APPENDIX P 

REPORTS OF THE LONG-TERM EFFECTS OF SOLITARY 
CONFINEMENT 

IN FORMER POLITICAL PRISONERS AND IN PRISONERS OF WAR: 
SOLITARY CONFINEMENT AS A MEANS OF nBRAIN WASHINGn 

AND "INDOCTRINATING" 

Although concerns about the psychiatric effects of solitary confinement 
among prisoners of war were raised in the medical literature at least as early as post 
World War II, this issue reached massive public exposure only after the fearful news 
of "brainwashing" among American prisoners of war in Korea As is well known, the · 
1950's were an era of tremendous fear of Communism and of the attempts by 
Communist States to "indoctrinate" people into their ideology. As noted in the body 
of this declaration, in the 1950's the U.S. Department of Defense and Central 
Intelligence Agency sponsored a great deal of research on these issues; Hinkle and 
Wolff (1956) published results of extensive research done by them for the · 
Department of Defense. The paper documented interrogation techniques of the 
Soviet KGB in regard to the incarceration of political prisoners, and the Chinese 
communists' Imprisonment of American prisoners of war in Korea. · 

The report indicated that the KGB operated detention prisons, many of which 
were "modem . . . well built and spotlessly clean . . . (with) attached medical 
facilities and rooms for the care of sick detainees. An exercise yard is a standard 
facility. Incarceration in these prisons is almost universally in solitary confinement in 
a cell approXiinately 1 O' x 6' in size. An almost invariable feature of the 
management of any important suspect under detention is a period of total isolation 
in a detention cell.• (p. 126) 

This isolation was seen as a central feature of the imprisonment. "The 
effects upon prisoners of the regimen in the Isolation cell are striking ... A major 
aspect of this prison experience is Isolation ... (In the cells) his internal as well as 
external life is disrupted (and) ... he develops a predictable group of symptoms, 
which might almost be called 'disease syndrome.'" This syndrome develops over 
time. 

He becomes increasingly anxious and restless and his sleep is 
disturbed ... The period of anxiety, hyperactivity, and apparent 
adjustment to the isolation routine usually continues from 1 to 3 
weeks ... The prisoner becomes increasingly dejected and 
dependent. He gradually gives up all spontaneous activity within 
his cell and ceases to care about personal appearance and actions. 
Finally, he sits and stares with a vacant expression, perhaps 
endlessly twisting a button on his coat. He allows himseH to 
become dirty and disheveled . . . He goes through the motions of 
his prison routine automatically, as if he were in a daze ... 
Ultimately, he seems to lose many of the restraints of ordinary 
behavior. He may soil himself; he weeps; he mutters . : . It usually 
takes from 4 to 6 weeks to produce this phenomenon in a newly 
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imprisoned man . . . His sleep is disturbed by nightmares. 
Ultimately he may reach a state of depression in which he ceases to 
care about his personal appearance and behavior and pays very 
little attention to his surroundings. In this state the prisoner may 
have illusory experiences. A distant sound in the corridor sounds 
like someone calling his name. The rattle of a footstep may be 
interpreted as a key In the lock opening the cell. Some prisoners 
may become delirious and have visual halluclnatlons. 

Not all men who first experience total Isolation react in precisely this 
manner. In some, the symptoms are less conspicuous. In others, 
dejection and other despondence ear11er, or later. Still others. and 
especially those with preexisting personality disturbances, may ·· 
become frankly psychotic. (p. 129} 

The authors note that the procedures in the Chinese detention camps are 
somewhat more complex. Prisoners there underwent an initial period of isolation 
similar to that found in the Soviet prisons. (p. 153) In the second phase, however 
they were housed in extremely tight quarters within "group cells" comprising 
approximately eight prisoners. Under the tensions and hostilities created in this · 
environment, brutality of prisoners against other prisoners was almost inevitable and 
was, according to the authors, apparently an intended result of this •group cell" 
confinement. (p. 159) 

There are many long-term studies of American prisoners of war; 
unfortunately, the factor of solitary confinement has not generally been separated 
out in these studies. However, one relatively recent study of Korean POWs describe 
long-term effects Including interpersonal withdrawal and suspiciousness, confusion. 
chronic depression and apathy towards environmental stimuli. Irritability, 
resUessness, cognitive Impairment and psychosomatic ailments were extremely 
common in the group, most of whom had suffered periods of incarceration in solitary 
confinement at the hands of the Chinese. This report also included a case report of 
one indMdual exposed to harsh conditions of solitary confinement for more than 16 
months; 30 years after release, he continued suffering sleep disturbances, 
nightmares, fearfulness. interpersonal suspicion and withdrawal, severe anxiety and 
severe depression. These former prisoners also had psychosomatic ailments 
including gastrointestinal disturbances, chronic headaches and obsessive 
ruminations. They tended to become confused and thus cognitively Impaired and 
were emotionally volatile and explosive. 

In a more recent study, Sutker et al. (1991) studied former prisoners of war 
in the Korean conflict, approximately 40 years after their release from confinement. 
Solitary confinement was cited as one of the severe stressors in this group. These 
former prisoners demonstrated persistent anxiety, psychosomatic ailments, 
suspiciousness, confusion, and depression. They tended to be estranged and 
detached from social interaction, suffered from obsessional ruminations, and tended 
to become confused and cognitively impaired, suffering memory and concentration 
difficulties which affected their cognitive performance on formal testing. 
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Larry 

Perry 

Larry 

Jim 

Perry 

Larry 

Perry 

Jim 

Perry 

'l'his was at the Preliminary Hearing was that the sam~ time'? 

'rhat was after .. 'J'hat: was after the Preliminary ·Hearir.g. 

I've never had such shard time keeping ~p with dates. 

They're all running together. 

The day of the Preliminary Hearing he just more or less jus~ •. 

he .. I believe that was the day he was talking about if he ·,;:ould 

set a date ·and way of execution. 

Yea. He was wanting to see the District Attorney. He was 

wanting to see Dee that day. He kept trying to tell Joe and I 

it's alright,. he jus.t wanted to talk to Dee and get this thin9 

over with. He was just tired of bein"g in jail lor one thing. 

I'm _sur~ he is. I mean you take a man that's used to being out 

in the woods and how he lived oUt i~ the woods .•• how he lived 

out in the -woods, what, three or four weeks? Lived out in the 

woods up th~re. You take a ·man that•s used to· being- o~tside 

and was going and_!=oming as he pleased. I know if theY put me 

back there I'd go nuts. 

Let's see. He's told you essentially two differ~nt .stories •. _.· 

One abo"ut . the_ road up here and two friends of his took them out 

in the woods and he went up to the rest station? 

Some mercenary friends. He.didn't say two and he didn't say 

·five • 

. J'im Oh,· he said mercenary· frie"nds. 

Perry Mercenary friends. .·. ~ 

Jim And then the other story was th.i..t do:wn .at Boili"ng Spri~g~ and 

'."hen tJ:iey gOt._out of ·t.he ·true~, h~·s friends shot, he wasn• t the· 

Perry 

Jim 

Larry 

Perry 

trigger -mar, and that th,:o:t were hired to kill them. 

why they w~re hired to kill the.;.i 

(Inaudible) 

GD 

Did he say 

.... .~ 

He· hadn't ever q_iven you the name of anybody else that you know 
.:..... ,:~'".r • 

of that helped hi111 do any of thi"s? ,:;;;,;/~'. 

I even asked him about Blackwell. I asked him it Jimmy_ Bl~.~~l.l 

was in on this. And he looked at me and smiled 

wished he was•. 
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0 fAMllY MEMIH 
0 COMPIIHl!NSWt 
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' EMERGENCY ROOM DRUGS • · · RESPIRATORY THERAPY 0 
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0 MEDICARE PATIENT 
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M a, o""'ks CJw no. o 

lMPWYO PHONE ICOM,IMSA1101' 

D YfS DI 
ITAH 

D SU1$Cllll!I 
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IN THE SUPREME COURT OF TENNESSEE 
AT NASHVILLE 

STATE OF TENNESSEE, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Movant, 

v. No. M1988-00026-SC-DDT·DD 

ABU ALI ABDUR'RAHMAN, 

Defendant. 

DECLARATION UNDER PENAL TY OF PERJURY 
OF H.E. MILLER, JR. 

Mr. H.E. Miller, Jr., states under penalty of perjury as follows: 

1. I am an attorney duly licensed and in good standing to practice law in 

the State of Tennessee. My Board of Professional Responsibility Number is 9318. I 

am a resident of Williamson County, Tennessee. 

2. Attached is my report ofmy survey of first degree murder cases in 

Tennessee during the period July 1, 1977, through June 30, 2017. All of the 

statements contained in this report are true and correct to the best of my 

knowledge, information and belief. 

Respectfully submitted, 

~~~~ 
H.E. MILLER, JR. (BPR # 9~P' 
8216 Frontier Lane 
Brentwood, Tennessee 37027 
(615) 953-7465 

Dated: ..2/3--7t'l' cf7 
7 



Appendix! 
REPORT ON 

SURVEY OF TENNESSEE FIRST DEGREE MURDER CASES 
AND CAPITAL CASES 

DURING THE 40-YEAR PERIOD FROM JULY 1, 1977, TO JUNE 30, 2017 
By H. E. Miller, Jr. 

Dated: February 7, 201s1 

Forty years ago, the Tennessee legislature enacted the state's current capital sentencing 
scheme to replace prior statutes that had been declared unconstitutional.2 Although the current 
scheme has been amended in certain of its details, its essential features remain in place.3 

In Tennessee, a death sentence can be imposed only in a case of "aggravated" first degree 
murder upon a "balancing" of statutorily defined aggravating circumstances4 proven by the 
prosecution and the mitigating circumstances presented by the defense.5 The Tennessee Supreme 
Court is statutorily required to review each death sentence "to determine whether (A) the sentence 
of death was imposed in any arbitrary fashion; (B) the evidence supports the jury's finding of 
statutory aggravating circumstance or circumstances; (C) the evidence supports the jury's finding 
that the aggravating circumstance or circumstances outweigh any mitigating circumstances; and (D) 
the sentence of death is excessive or disproportionate to the penalty imposed in similar cases, 
considering both the nature of the crime and the defendant."6 The Court's consideration of whether 
a death sentence is "excessive or disproportionate to the penalty imposed in similar cases" is 
referred to as "comparative proportionality review." 

In 1978, the Court promulgated Tennessee Supreme Court Rule 12 (formerly Rule 47), 
requiring that "in all cases ... in which the defendant is convicted of first-degree murder," the trial 
judge shall complete and file a report (the "Rule 12 Report") to include information about the case. 
Rule 12 was intended to create a database of first degree murder cases for use in comparative 
proportionality review.7 

1 This report is subject to updating as additional first degree murder cases are found. 

2 See State v. Hailey. SOS S.W.2d 712 (Tenn.1974), and Collins v. State. 550 S.W.2d 643 (Tenn. 1977) 
(invalidating Tennessee's then-existing death penalty statutes). 

3 See Tenn. Code Ann. § 39-13-204 (Sentencing for first degree murder) and§ 39-13-206 (Appeal and review 
of death sentence). 

• Aggravating circumstances are defined in Tenn. Code Ann.§ 39-13-104(i). 

s See Tenn. Code Ann. § 39-13-204(g) (to impose a death sentence, the jury must unanimously find beyond a 
reasonable doubt that the aggravating circumstances outweigh the mitigating circumstances; if a single juror 
votes for life or life without parole, then the death sentence cannot be imposed). 

•Tenn.Code Ann.§ 39-13-206(c)(l). 

7 In State v. Adkins. 725 S.W.2d 660,663 (Tenn. 1987), the Court stated that "our proportionality review of 
death penalty cases since Tennessee Supreme Court Rule 12 (formerly Rule 47) was promulgated in 1978 has 
been predicated largely on those reports and has never been limited to the cases that have come before us on 
appeal." See, also, the Court's press release issued January 1, 1999, announcing the use of CD-RO Ms to store 

1 



The modern history of Tennessee's death penalty system raises questions that go to the heart 
of constitutional issues: How have we selected the "worst of the bad''8 among convicted first degree 
murderers for imposition of the ultimate sanction of death? Is there a meaningful distinction 
between those cases resulting in death sentences and those resulting in life ( or life without parole) 
sentences? Does Tennessee's capital punishment system operate rationally, consistently, and 
reliably; or does it operate in an arbitrary and unpredictable fashion? Is there meaning to 
comparative proportionality review? 

To assist in addressing these questions, I undertook a survey of all Tennessee cases resulting 
in first degree murder convictions since implementation of the state's current death penalty system 
- covering the 40-year period from July 1, 1977, through June 30, 2017. 

THE SURVEY PROCESS 

My starting point was to review all Rule 12 Reports on file with the Administrative Office of 
the Courts and the Office of the Clerk of the Tennessee Supreme Court. I quickly encountered a 
problem. In close to half of all first degree murder cases, trial judges failed to file the required Rule 
12 Reports; and in many other cases, the filed Rule 12 Reports were incomplete or inaccurate, or 
were not supplemented by subsequent case developments such as reversal or retrial. I found that 
because many first degree murder cases are reviewed on appeal, appellate court decisions are an 
essential source of the information that cannot be found in the Rule 12 Reports. But many cases are 
resolved by plea agreements at the trial level without an appeal, leaving no record with the appellate 
court; and many appellate court decisions are not published in the standard case reporters. 

Accordingly, over the past three years I have devoted untold hours searching various sources 
to locate and review Tennessee's first degree murder cases.9 I have had the assistance of Bradley A. 
MacLean and other attorneys who handle first degree murder cases. I have also received generous 
help from officials with the Tennessee Administrative Office of the Courts and the Tennessee 
Department of Correction, along with numerous court officials throughout the state. I would like to 
specifically acknowledge the tremendous assistance offered by the staff of the Tennessee State 
Library. 

copies of Rule 12 reports, in which then Chie[Justice Riley Anderson was quoted as saying, "The court's 
primary interest in the database is for comparative proportionality review in these cases, which is required 
by court rule and state law, .... The Supreme Court reviews to data to ensure rationality and consistency in the 
imposition of the death penalty and to identify aberrant sentences during the appeal process." (Available at 
tncourts.gov/press/1999/01/01/court-provides-high-tech). Compare State v. Bland, 958 S.W.2d 651 (Tenn. 
1997) ( changing the comparative proportionality review methodology by limiting the pool of comparison 
cases to capital cases that previously came before the Court on appeal). 

B The expression "the worst of the bad" has been used by the Court to refer to those defendants deserving of 
the death penalty. See, e.g., State v. Nichols, 877 S.W.2d 722, 739 (Tenn. 1994); State v. Branam, 855 S.W.2d 
563,573 (Tenn. 1993) (Drowota, J., concurring). 

9 I have spent well in excess of 3,000 hours on this project. 
2 



In conducting this survey, I have reviewed the following sources of information: 

• All Rule 12 Reports as provided by the Tennessee Administrative Office of the Courts and the 
office of the Clerk for the Tennessee Supreme Court; 

• Reports on capital cases issued by the Administrative Office of the Courts; 

• The Report on Tennessee Death Penalty Cases from 1977 to October 2007 published by The 
Tennessee Justice Project; 

• Tennessee Court of Criminal Appeals and Tennessee Supreme Court decisions in first degree 
murder cases, as published on the Administrative Office of the Courts' website; 

• Cases published in Fastcase on the Tennessee Bar Association website; 

• Cases published in West/aw and Google Scholar; 

• Data furnished by the Tennessee Department of Correction; 

• Information found in the Tennessee Department of Correction's TO MIS system as published 
on its website, and information separately provided by officials at the Tennessee Department 
of Correction; 

• Information found in the Shelby County Register of Deeds Listing of Tennessee Deaths (the 
state-wide "Death Index" maintained by Tom Leatherwood, the Register of Deeds, has been 
very helpful in obtaining information regarding victims); 

• Original court records; 

• News publications. 

I have attempted to compile the following data regarding each first degree murder case, to 
the extent available from the sources I reviewed: 

• Name and TOMIS number of the defendant; 

• Date of the offense; 

• Defendant's date of birth and age on the date of the offense; 

• Defendant's gender and race; 

• Number, gender, race, and age( s) of first degree murder victim( s) in each case; 

• Whether a notice to seek the death penalty was filed (if indicated in the Rule 12 Forms); 

3 



• County where the judgment of conviction was entered, and county where the offense 
occurred (if different); 

• Sentence imposed for each first degree murder conviction; and 

• Whether a Rule 12 Report was filed. 

• In capital cases, whether the conviction or sentence was reversed, vacated or commuted, and 
the status of the case as ofJune 30, 2017. 

The data I compiled is set forth in the following Appendices: 

Appendix A: Master Chart of Adult Defendants with Sustained First Degree Murder Convictions 
from July 1, 1977 through June 30, 2017, in which Rule 12 Reports Were Filed. 

Appendix B: Master Chart of Adult Defendants with Sustained First Degree Murder Convictions 
During the 40-Year Period, in which Rule 12 Reports Were Not Filed. 

Appendix C: Master Chart of Juvenile Defendants (tried and convicted as adults) with Sustained 
First Degree Murder Convictions During the 40-Year Period, in which Rule 12 Reports Were 
Filed. 

Appendix D: Master Chart of Juvenile Defendants (tried and convicted as adults) with Sustained 
First Degree Murder Convictions During the 40-Year Period, in which Rule 12 Reports Were Not 
Filed. 

Appendix E: Chart Showing Numbers of Adult & Juvenile Defendants with Sustained First 
Degree Convictions. 

Appendix F: Chart of Adult Cases Broken Down by County and Grand Division and Rule 12 
Compliance. 

Appendix G: Chart of Adult Multi-Murder Cases. 

Appendix H: Chart of Tennessee Capital Trials During the 40-Year Period. 

Ultimately all of this data can be derived from public court records. 
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Caveats 

I am confident that I have found and reviewed all cases decided during the 40-Year Period in 
which death sentences have been imposed. This was a feasible task, for several reasons. The total 
number of capital trials that resulted in death sentences during this period (221) is relatively small 
compared to the total number of first degree murder cases (2,514)10 that I have been able to find. 
The Tennessee Supreme Court reviews on direct appeal all trials resulting in death sentences, 
creating a published opinion in each case. There exist various sources of information that 
specifically deal with capital cases, including records maintained by public defender offices, The 
Tennessee Justice Project reports of 2007 and 2008, the monthly and quarterly reports on capital 
cases issued by the Tennessee Administrative Office of the Courts, and records maintained by the 
Tennessee Department of Correction concerning the death row population. 

On the other hand, I am equally confident that I have not found all first degree murder cases. 
I have carefully studied all filed Rule 12 Reports, but in 46% of first degree murder cases trial judges 
failed to file the required Rule 12 Reports. This Rule 12 noncompliance is especially problematic in 
regards to the most recent cases because of the time it typically takes for a first degree murder case 
to create a readily accessible record as it works through the trial and appellate processes. 11 

Consequently, the ratios presented in this report are distorted because the totals of first 
degree murder cases that I have found are lower than the totals of actual cases. For example, among 
the cases I have been able to find, 3.4% of defendants convicted of first degree murder convictions 
received Sustained Death Sentences. We can be sure that, in fact, the actual percentage of Sustained 
Death Sentences is lower, because I am certain that I have not found all first degree murder cases 
resulting in life or LWOP sentences that should be included in the totals. 

I have spent considerable time verifying my data by double-checking and cross-referencing 
my research, and by consulting with others in the field. Due to the sheer volume of data involved, 
the absence of Rule 12 Reports in many cases, and the inaccuracies in the Rule 12 Reports that have 
been filed in several other cases, I am sure my data contain some errors. Notwithstanding, in my 
view any errors are relatively minor and statistically insignificant except as otherwise noted. 

I have included two master charts reflecting Sustained First Degree Murder Convictions of 
juveniles - i.e., of defendants who were less than 18 years old at the time of the offense but were 
tried and convicted as adults. This report does not focus attention on juvenile cases because 
juvenile defendants are ineligible for the death sentence. Nonetheless, information about juvenile 
defendants may be helpful to indicate the scope of juvenile convictions and the degree of Rule 12 
noncompliance in juvenile cases. 

The percentages indicated in this report are rounded to the nearest 1 % unless otherwise 
indicated. 

10 This excludes cases of juvenile offenders who were not eligible for the death penalty. 

11 For example, there were only 93 first degree murder cases from the past four years (2013 - 2017), as 
compared to an average of 269 cases for each of the nine preceding four-year periods, even though 
Tennessee's murder rate over this most recent period was virtually the same as in prior periods. See Tables 
23 and 25, infra. 
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SUMMARY OF FINDINGS 

I. DEFINITIONS 

For purposes of this report and the Appendices, the following definitions apply: 

40-Year Period: The period of this survey, from July 1, 1977, to June 30, 2017. This survey is 
based on the date of the crime. All data regarding defendants on Death Row are as of June 30, 2017, 
without taking account of subsequent developments in their cases. 

Awaiting Retrial: A Capital Case in which the defendant received Conviction Relief or 
Sentence Relief and was awaiting a retrial as ofJune 30, 2017. 

Capital Case: A case decided during the 40-Year Period in which the defendant received a 
death sentence at the Initial Trial, including cases in which death sentences or the underlying 
convictions were subsequently reversed or vacated. 

Capital Trial: An Initial Trial or a subsequent Retrial resulting in a death sentence. 

Conviction Relief: A defendant receives Conviction Relief from a Capital Trial when a 
conviction from that Capital Trial is reversed on direct appeal or vacated in state post-conviction or 
federal habeas proceedings, even if the defendant is convicted on retrial. 

Death Row consists of all defendants with Pending Death Sentences as of June 30, 2017. It 
does not include defendants not under death sentence while awaiting Retrial. 

Death Sentence Reversal Rate: The percentage of Capital Trials that result in Conviction 
Relief or Sentence Relief. The Death Sentence Reversal Rate refers to Capital Trials, not capital 
defendants. A defendant's Initial Capital Trial might be reversed, and on Retrial he might be 
resentenced to death. That would count as one reversal out of two trials. 

Deceased: A defendant who died during the 40-Year Period while he was under a sentence of 
death. 

Initial Capital Trial: In any Capital Case during the 40-Year Period, the Initial Capital Trial is 
the initial trial at which the defendant was sentenced to death. The Initial Capital Trial is to be 
distinguished from any Retrial. 

LWOP: Life without parole sentence. 

Multi-Murder Case: A Sustained Adult First Degree Murder Case in which the defendant was 
convicted of two or more counts of first degree murder involving two or more murder victims. 

New Death Sentence: Death sentence(s) imposed in the Initial Capital Trial. Except as 
otherwise indicated, multiple death sentences imposed in a single Multi-Murder Case are treated 
statistically as a single "death sentence." If a Retrial results in a death sentence, it is not treated as a 
"New Death Sentence." 
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Pending Death Sentence: Death sentence that was in place and pending as of June 30, 2017. 
If a defendant received Conviction Relief or Sentence Relief and was awaiting Retrial as of June 30, 
2017, then the defendant did not have a Pending Death Sentence. 

Retrial: In Capital Cases, a second or subsequent trial on the underlying criminal charge, or a 
second or subsequent sentencing hearing, following a remand after the original conviction or 
sentence from the Initial Capital Trial was reversed or vacated. (As of June 30, 2017, there were 
eight defendants who were not under death sentence but were awaiting Retrial.) 

Reversed versus Vacated: The term "reversed" refers to the setting aside of a conviction or 
sentence on direct appeal, which may or may not be followed by a Retrial on remand. The term 
"vacated" refers to the setting aside of a conviction or sentence in collateral litigation such as state 
post-conviction or federal habeas corpus, which may or may not be followed by a Retrial. 

Rule 12 Report: The report filed in a first degree murder case pursuant to Tenn. S. Ct. R. 12. 

Rule 12 Non compliance: The failure of a trial judge to fill out and file a Rule 12 Report as 
required by Tennessee Supreme Court Rule 12. Rule 12 Compliance indicates that a Rule 12 Report 
was filed in the case, but "Compliance" as used here does not indicate whether the Report was 
completely filled out in an accurate manner. 

Sentence Relief: A defendant receives Sentence Relief from a Capital Trial when his/her 
death sentence from that Capital Trial is reversed on direct appeal, vacated in state post-conviction 
or federal habeas proceedings, or commuted by the Governor.12 

Sustained Death Sentence: Death sentence( s) imposed during the 40-Year Period that were 
in place as of June 30, 2017, or as of the date of the defendant's death. !fa conviction or sentence 
was vacated and the case remanded for Retrial, and if as of June 30, 2017, or as of the date of the 
defendant's death, the case had not been retried and the defendant was not under a death sentence, 
then the case does not count as a Sustained Death Sentence. 

Sustained Adult First Degree Murder Cases: Cases in which the defendant was age 18 or 
older on the date of the offense, the defendant was convicted of one or more counts of first degree 
murder, and the conviction was sustained on appeal and/or post-conviction review. In the master 
charts attached as Appendices A through D, the cases are dated as of the date of the offense and are 
listed according to the defendants convicted. In some cases, the same defendant was convicted of 
two or more first degree murders in two or more separate proceedings involving different first 
degree murder charges. In those cases, the defendant is listed only once in the master charts and 
treated as one case, although the charts indicate if the defendant was involved in more than one 
separate case involving separate charges. Sustained Juvenile First Degree Murder Cases are those in 
which the defendant was under 18 years of age at the time of the offense and was tried and 
convicted as an adult. 

12 In one case, the federal court granted a conditional writ of habeas corpus barring execution until the state 
conducts a hearing on the defendant's intellectual disability. See Van Tran v. Colson, 764 F.3d 594 (6th Cir. 
2014). The state has not conducted the hearing within the time required, and therefore the state is barred 
from executing the defendant. For our purposes, this case is counted as Sentence Relief and Awaiting Retrial. 
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II. SUSTAINED ADULT FIRST DEGREE MURDER CASES 

For the 40-Year Period, I have found at least 2,514 with Sustained Adult First Degree Murder 
Cases and 210 Sustained Juvenile First Degree Murder Cases. The numbers can be broken down as 
follows: 

TABLE! 

Breakdown of Sustained First Degree Murder Cases By Rule 12 Compliance 
(Adult & Juvenile Cases) 

Rule 12 Reports Rule 12 Reports Noncompliance 
Totals Filed Not Filed Rate 

Sustained Adult First Degree 
Murder Cases 2,514 1,348 1,166 46% 
Sustained Juvenile First 
De2ree Murder Cases 210 104 106 50% 

TOTALS of Adult+ Juvenile 2,724 1,452 1,272 47% 
Cases 

TABLEZ 

Breakdown of Sustained First Degree Murder Cases According to Sentences 
Statewide (Adult Cases) 

Sentences for First Degree Murder Convictions Number of % of the Total 
( Adultl · Statewide Defendants rroundedl 

Life 2,090 83% 
Life Without Parole fLWOPl 332 13% 
Sustained Death Sentence 85 3.4%13 

Awaitin2 Retrial 7 0.2% 

TOTAL 2,514 100% 

13 As explained in the Caveats section above, the actual percentage of Sustained Death Sentences is almost 
certainly lower than 3.4%. While I am relatively certain that I have captured all cases resulting in death 
sentences, both sustained and unsustained, I am equally sure that I have not found all first degree murder 
cases because of the high rate of Rule 12 Noncompliance. As more first degree murder cases are found, the 
measured percentage of Sustained Death Sentence cases will decline. 
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TABLE3 

Breakdown of Sustained First Degree Murder Cases According to Sentences 
Shelby County (Adult Cases) 

Sentences for First Degree Murder Convictions Number of % of the Total 
(Adult) - Shelby Countv Defendants (rounded) 

Life 476 80% 
Life Without Parole (LWOPl 85 14% 

Awaitinl! Retrial 6 1% 
Sustained Death Sentence 30 5% 

TOTAL 597 100% 

TABLE4 

Breakdown of Sustained First Degree Murder Cases According to Sentences 
Davidson County (Adult Cases) 

Sentences for First Degree Murder Convictions Number of % of the Total 
(Adult) - Davidson Countv Defendants froundedl 

Life 332 88% 
Life Without Parole (LWOPl 35 9% 

Awaiting Retrial 0 0% 
Sustained Death Sentence 11 3% 

TOTAL 378 100% 

TABLE 5 

Breakdown of Sustained First Degree Murder Cases According to Sentences 
Knox County (Adult Cases) 

Sentences for First Degree Murder Convictions Number of % of the Total 
(Adultl - Knox Countv Defendants (rounded) 

Life 149 86% 
Life Without Parole fLWOPl 17 10% 

Awaitinl! Retrial 1 <1% 
Sustained Death Sentence 6 <4% 

TOTAL 173 100% 
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Race 
(% Gen'I Pop)14 

Black 
(17%) 
White 
(78%) 
Other 
(5%) 

TOTALS 

BREAKDOWN OF SUSTAINED ADULT FIRST DEGREE MURDER CASES 
ACCORDING TO RACE AND RULE 12 COMPLIANCE 

TABLE6 

Statewide Sustained Adult First Degree Murder Cases 

Rule 12 Reports Rule 12 Reports 
Filed1s NotFiled10 Total o/o of Total 

(Compliance Rate) (Non-Comoliance Ratel Cases Cases17 
646 543 

[54% Filed) r 46% Not Filed) 1,189 47% 
665 602 

[53% Filed) r 4 7% Not Filed) 1,267 50% 
37 21 

(64% Filed) (36% Not Filed) 58 2% 

1,348 1,166 2,514 100% 
(54% Filedl ( 46% Not Filedl 

H Jn this column, the percentages designate the percentage of that race in the general population according to 
the 2010 Census. For example, according to the 2010 Census, 17% of Tennessee's general population was 
black. 

1s This column represents the numbers and percentages of cases in which Rule 12 Reports were filed in cases 
involving defendants in the designated races. For example, among the total of 1,189 cases involving black 
defendants, Rule 12 Reports were filed in 646 of those cases for a Rule 12 Compliance Rate of 54%. 

16 This column represents the numbers and percentages of cases in which Rule 12 Reports were not filed in 
cases involving defendants in the designated races. For example, among the total of 1,166 cases involving 
black defendants, Rule 12 Reports were not filed in 543 of those cases for a Rule 12 compliance rate of 46%. 

11 This column represents the percentage of defendants of the designated race. Thus, 47% of all Sustained 
Adult First Degree Murder Cases throughout the state during the 40-Year Period involved black defendants. 
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TABLE7 
Shelby County Sustained Adult First Degree Murder Cases 

Race Rule 12 Reports Rule 12 Reports Total %of Total 
r% Gen'! Pool Filed Not Filed Cases Cases 

Black 271 252 
(52%) r52% Filed) r 48% Not Filed) 523 88% 
White 38 29 
(41%) r57% Filed) r43% Not Filed) 67 11% 
Other 5 1 
r7%l f83% Filed) ri 7% Not Filed) 6 1% 

TOTALS 314 282 596 100% 
(53% Filedl (47% Not Filed) 

TABLES 
Davidson County Sustained Adult First Degree Murder Cases 

Race Rule 12 Reports Rule 12 Reports Total % of Total 
(% Gen'! Pon.l Filed Not Filed Cases Cases 

Black 136 85 
(28%) r62% Filed) r38% Not Filed) 221 58% 
White 81 59 
r61%1 (58% Filed) r 42% Not Filed) 140 37% 
Other 12 5 
(11%) f71% Filed) (29% Not Filed) 17 5% 

TOTALS 229 149 378 100% 
(60% Filed) ( 40% Not Filed) 

TABLE9 
Knox County Sustained Adult First Degree Murder Cases 

Race Rule 12 Reports Rule 12 Reports Total %of Total 
(% Gen'! Poo.l Filed Not Filed Cases Cases 

Black 42 30 
(8%) (58% Filed) ( 42% Not Filed] 72 42% 

White 56 39 
(86%) f59% Filed) (41% Not Filed) 95 55% 
Other 4 2 
(6%1 (67% Filed) (33% Not Filed) 6 3% 

TOTALS 102 71 173 100% 
(59% Filed) f 41 % Not Filed) 
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III. MULTI-MURDER CASES 

Sentences imposed in the Multi-Murder Cases break down as follows: 

TABLE 10: Multi-Murder Cases - Statewide 

Sentences for Multi- Murder Convictions % of the Total 
During the 40-Year Period Number of Multi-Murder 

Statewide -Adult Defendants Cases 
Life 230 68% 

Life Without Parole (LWOPl 76 22% 
Sustained Death Sentence 33 10% 

TOTAL 339 100% 

TABLE 11: Multi-Murder Cases - Shelby County 

Sentences for Multi- Murder Convictions % of the Total 
During the 40-Year Period Number of Multi-Murder 

Shelby County-Adult Defendants Cases 
Life 30 54% 

Life Without Parole fLWOPl 14 25% 
Sustained Death Sentence 12 21% 

TOTAL 56 100% 

TABLE 12: Multi-Murder Cases-Davidson County 

Sentences for Multi- Murder Convictions % of the Total 
During the 40-Year Period Number of Multi-Murder 
Davidson County - Adult Defendants Cases 

Life 35 66% 
Life Without Parole (LWOPl 11 21% 
Sustained Death Sentence 7 13% 

TOTAL 53 100% 

TABLE 13: Multi-Murder Cases - Knox County 

Sentences for Multi- Murder Convictions %of the Total 
During the 40-Year Period Number of Multi-Murder 

Knox Countv- Adult Defendants Cases 
Life 19 79% 

Life Without Parole (LWOPl 4 27% 
Sustained Death Sentence 1 4% 

TOTAL 24 100% 
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TAB1E13A 

Multi-Murder Cases - Breakdown Qy Number of Victims & Sentences 

Number of Victims LifeorLWOP Sustained Death Totals 
Sentences Sentences 

2 259 24 283 
(92% of 2-Victim cases) (8% of2-Victim cases) 

3 32 7 39 
(82% of3-Victim cases) (18% of 3-Victim cases) 

4 11 1 12 
(92% of 4-Victim cases) (8% of 4-Victim cases) 

5 1 0 1 
(100% of 5-Victim cases) (0% of 5-Victim cases) 

6 3 1 4 
(7 5% of 6-Victim cases) (25% of6-Victim cases) 

TOTALS 306 33 339 
(90% of Multi-Murder (10% of Multi-Murder 

Cases) Cases) 

The total of single-murder cases during the 40-Year Period was 2,175. Among those, 53 (2.4%) 
received Sustained Death Sentences 
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PRE-OCTOBER 21. 2001 MULTI-MURDER CASES 

On October 18, 2001, the Office of the District Attorney General for the 201h Judicial District 
issued its Death Penalty Guidelines. Since that date through June 30, 2017, no death sentences have 
been imposed in Davidson County. The breakdown of single and Multi-Murder Cases, before and 
after October 18, 2001, can be set forth as follows: 

Sentence 
Life 

LWOP 
Sustained Death 

TOTALS 
% Sustained Death 

Sentences 

Sentence 
Life 

LWOP 
Sustained Death 

TOTALS 
% Sustained Death 

Sentences 

TABLE14 

Pre-October 2001 Multi-Murder Cases 
By Largest Counties 

Shelbv Countv Davidson Countv 
23 18 
6 4 
9 7 

38 29 

24% 24% 

TABLE 15 

Pre-October 2001 Multi-Murder Cases 
By Grand Divisions & Statewide 

West Middle East 
23 56 58 
11 10 13 
10 12 4 

44 78 75 

22% 15% 5% 

14 

KnoxCountv 
9 
1 
0 

10 

0% 

Statewide 
Totals 

137 
34 
26 

197 

13% 



Sentence 
Life 

LWOP 
Sustained Death 

TOTALS 
% Sustained Death 

Sentences 

Sentence 
Life 

LWOP 
Sustained Death 

TOTALS 
% Sustained Death 

Sentences 

POST-OCTOBER 2001 MULTI-MURDER CASES 

TABLE16 

Post-October 2001 Multi-Murder Cases 
By Largest Counties 

Shelbv Countv Davidson Counh, 
7 17 
8 7 
3 0 

18 24 

17% 0% 

TABLE17 

Post-October 2001 Multi-Murder Cases 
By Grand Divisions & Statewide 

West Middle East 
18 37 29 
9 22 11 
4 0 2 

31 59 42 

13% 0% 5% 

15 

KnoxCountv 
10 
3 
1 

14 

7% 

Statewide 
84 
42 
6 

132 

5% 



IV. CAPITAL CASES 

A. Basic Capital Case Statistics During the 40-Year Period 
TABLE18 

Separate Capital Trials resulting in death sentences18 

Defendants who received death sentences19 

Defendants with Sustained Death Sentences 

Defendants whose death sentences were not Sustained 

Trials resulting in Conviction Relief 

Trials resulting in Sentence Relief 

Total Trials resulting in Relief 

Defendants with Pending Death Sentences 

Defendants who died of natural causes with Sustained Death 
Sentences 

Multi-Murder Defendants with Sustained Death Sentences 

Single-Murder Defendants with Sustained Death Sentences 

Awaiting Retrial 

Executions in Tennessee 

18 These include all Initial Trials and Retrials. 

221 

192 

86 (45% of total defs) 

106 (55% of total defs )20 

28 (13% of total trials) 

104 (47% of total trials) 

132 (60% of total trials)21 

56 (29% of total defs)22 

24 (12% of total defs) 

32 (37% of Sust. Death Sent.) 

54 ( 63% of Sust. Death Sent.) 

8 (4% of total defs) 

6 (3% of total defs) 

19 One defendant (Paul Reid) is listed with three Initial Capital Trials and another (Stephen Laron Williams) 
with Two Initial Trials, all on separate murder charges, which were not Retrials. Eighteen other defendants 
are listed with two trials on the same charges resulting in death sentences (i.e., an Initial Trial and a Retrial); 
and four are listed with three trials on the same charges (i.e., an Initial Trial and two Retrials), leaving a total 
of 26 Retrials. Of those Retrials, in 14 cases the death sentences were reversed or vacated (54%), and in 12 
cases they were sustained ( 46%), which closely corresponds with the overall ratio of reversed vs. sustained 
death sentences. 

20 This is the overall Death Sentence Reversal Rate among defendants who received death sentences, after 
accounting for Retrials. Commutations are counted here as reversals. 

21 This is the overall reversal rate of trials resulting in death sentences. 

22 This is the size of Death Row as of June 30, 2017, based on the definitions set forth in Part I, supra. 
Additionally, eight defendants whose convictions or sentences were vacated were awaiting retrial. 
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B. Exonerations 

During the 40-Year Period, there have been three exonerations of death row inmates, as follows: 

Michael Lee McCormick ( acquitted in his retrial) 
Sentenced in 1988; Exonerated in 2008; 20 years on death row. 

Paul Gregory House ( charges dismissed based on evidence of actual innocence) 
Sentenced in 1986; Exonerated in 2009; 23 years on death row. 

Gussie Willis Vann (charges dismissed based on evidence of actual innocence) 
Sentenced in 1994; Exonerated in 2011; 17 years on death row. 

Additionally, Ndume Olatushani (formerly Erskine Johnson), who was sentenced to death in 
1985, was granted a new trial in his co ram nobis proceeding. in which he claimed actual 
innocence. He was released in 2012 on an Alford plea after being incarcerated for 26 years. 

C. Commutations 

Governor Bredesen commuted the death sentences of three defendants, as follows: 

Michael Boyd ( a.ka. Mika'eel Abdullah Abdus-Samad) was granted a commutation of 
his sentence to life without parole on September 14, 2007, after being on death row 
for 19'h years. The Certificate of Commutation stated: 

"[l]his appears to me an extraordinary death penalty case where the grossly 
inadequate legal representation received by the defendant at his post­
conviction hearing. combined with procedural limitations, has prevented the 
judicial system from ever comprehensively reviewing his legitimate claims of 
having received ineffective assistance of counsel at the sentencing phase of his 
trial..." 

Gaile K. Owens' sentence was commuted to life on July 10, 2010, after being on death 
row for 2 'h years. The Certificate of Commutation stated: 

"[l]his appears to me an extraordinary death penalty case in which the 
defendant admitted her involvement in the murder of her husband and 
attempted to accept the district attorney's conditional offer of life 
imprisonment. This acceptance was ineffective only because of her co­
defendant's refusal to accept such an agreement ... " 

Edward Jerome Harbison's sentence was commuted to life without parole on January 
11, 2011, after being on death row for 26 years. The Certificate of Commutation 
stated: 

"[l]his appears to me an extraordinary death penalty case where grossly 
inadequate legal representation received by the defendant at the direct appeal 
phase, combined with procedural limitations, have prevented the judicial 
system from ever comprehensively reviewing his legitimate claims of having 
received ineffective assistance of counsel at the sentencing phase of his trial.. .. " 
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D. Executions 

During the 40-Year Period, six defendants were executed: 

TABLE 19 

Executed Defendant Sentencinl! Date Execution Date Time on Death Row 
Robert Glenn Coe Feb. 2, 1981 Apr. 19, 2000 19 vears, 2 months 

Sedlev Allev Mar. 18, 1987 June 28, 2006 19 vears, 3 months 
Philio Workman Mar. 31, 1982 Mav9, 2007 25 vears, 1 month 

Darvl Holton lune 15, 1999 Seot 12, 2007 8 vears, 3 months2a 
Steve Henlev Feb. 28, 1986 Feb. 4, 2009 22 vears, 11 months 

Cecil C. Johnson, Ir. Ian. 20, 1981 Dec. 2, 2009 28 vears, 10 months 

E. Residency on Death Row 

Among the 56 defendants with Pending Death Sentences, the lengths of time they resided on 
death row (from sentencing date in the Initial Capital Trial to June 30, 2017), can be summarized as 
follows: 

TABLE20 

Number of Defendants 
Len!!th of Time on Death Row fas of 6/30/2017) 

> 30 Years 10 

20 -30 Years 20 

10 - 20 Years 16 

< 10 Years 10 

The median residency on Death Row (as of June 30, 2017) was 21'h years. 

The longest residency on Death Row ( as of June 30, 2017) was 35 years, 3 months. 

23 Daryl Holton waived his rights to post-conviction and federal habeas review, which accounts for the 
shortened period between his sentencing and execution dates. 
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F. Geographic / Racial Distribution of Sustained Death Sentences 

During the 40-Year Period, 48 of the 95 Tennessee Counties (51%) conducted Capital Trials, 
although only 28 of the 95 (29%) counties imposed Sustained Death. The 28 counties that imposed 
Sustained Death Sentences represent 64% of Tennessee's general. 

TABLEZ1 
SUSTAINED DEATH SENTENCES BY COUNTY/RACE DURING 40-YEAR PERIOD 

Race of Def: Race of Def: Race of Def: Most Recent 
Countv r.rand Divisio1 Black White Other Totals Crime Date2• 

Dver West 1 1 0 2 1/2/00 
Favette West 1 0 0 1 5/2/97 

Hardeman West 0 1 0 1 1/17/02 
Henderson West 0 1 0 1 2/5/97 

Lake West 0 1 0 1 2/3/86 
Madison West 2 3 0 5 1/11/05 
Shelbv West 18 10 2 30 1/19/12 
Tipton West 1 0 0 1 6/1/10 

Weaklev West 0 1 0 1 9/7/79 

Bedford Middle 0 1 0 1 11/30/97 
Cheatham Middle 0 1 0 1 3/3/85 

Coffee Middle 1 0 0 1 1/1/85 
Davidson Middle 4 7 0 11 7/8/99 
lackson Middle 0 1 0 1 7/24/85 

Montgomen1 Middle 0 1 0 1 7/8/96 
Robertson Middle 0 1 0 1 4/23/83 

Stewart Middle 0 2 1 3 8/20/88 
Williamson Middle 0 1 0 1 9/24/84 

Blount East 0 2 0 2 2/22/92 
Bradlev East 0 1 0 1 12/9/98 

Camnbell East 0 2 0 2 8/15/88 
Cocke East 0 1 0 1 12/3/89 

Hamilton East 0 3 0 3 9/6/01 
Knox East 1 5 0 6 1/7 /07 

Mori,an East 0 1 0 1 1/15/85 
Sullivan East 1 2 0 3 11/27 /04 
Union East 0 1 0 1 3/17 /86 

Washinaton East 0 2 0 2 10/6/02 

TOTALS 30 (35%) 53 f62%) 3 (3%) 86 [100%) 
Western Grand Division= 23 Blacks+ 18 Whites+ 2 Other= 43 (50% of statewide total) 
Middle Grand Division = 5 Blacks + 15 Whites + 1 Other= 21 (24% of statewide total) 
Eastern Grand Division = 2 Blacks + 20 Whites + 0 Other= 22 (26% of statewide total) 

24 The "Most Recent Crime Date" is the date of the most recent offense in the county that resulted in a 
Sustained Death Sentence. 
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Since October 200125, 14 New Death Sentences, that have been sustained, were imposed in 8 
counties - or in 8% of the counties representing 34% of Tennessee's general population (according to 
the 2010 Census). 

County 

Hardeman 
Madison 
Shelbv 
Tinton 

Hamilton 
Knox 

Sullivan 
WashinP'ton 

Totals 

TABLE 22 

SUSTAINED DEATH SENTENCES BY COUNTY/RACE 
SINCE OCTOBER 2001 

Grand Division Race of Def: Race of Def: Race of Def: 
Black White Other 

West 0 1 0 
West 1 0 0 
West 7 0 0 
West 1 0 0 

East 0 1 0 
East 1 0 0 
East 0 1 0 
East 0 1 0 

10 [71 %] 4 f29%l 0 

Western Grand Division= 9 Blacks+ 1 White= 10 Total (71 % of statewide total) 
Middle Grand Division = 0 Total 
Eastern Grand Division = 1 Black + 3 Whites = 4 Total (29% of statewide total) 

Totals 

1 
1 
7 
1 

1 
1 
1 
1 

14 [100%] 

As indicated in Table 21, above, for each of the three Grand Divisions, the last murder 
resulting in a Sustained Death Sentence occurred on the following dates: 

West Grand Division: January 19, 2012 (Shelby County) 
Middle Grand Division: July 8, 1999 (Davidson County) 
East Grand Division: January 7, 2007 (Knox County) 

25 As mentioned above, in October 2001 the Office of the District Attorney General for the 20th Judicial District 
issued its Death Penalty Guidelines. Since then, no death sentences have been imposed in Davidson County, 
or the entire Middle Grand Division of the State. Also, the frequency of death sentences throughout the State 
since October 2001 is markedly lower than during the prior 24 year period. Accordingly, it may be useful to 
compare certain statistics from the two different periods before and after October 2001. 
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G. Frequency and Decline 

During the 40-Year Period, the frequency of trials resulting in New Death Sentences reached a 
peak around 1990. Beginning around 2005, we have seen a steady and accelerating decline, as follows: 

TABLE23 

FREQUENCY OF TENNESSEE DEATH SENTENCES IN 4-YEAR INCREMENTS 

Trials New Death Sustained Ave. New l''Degree 0/o "New" 
4-Year Period Resulting Sentences Death Death Murder Death 

in Death (i.e., Initial Sentences26 Sentences per Cases27 Sentences/ 
Sentences Capital Year 1'' Degree 

Trials) Murders 

7 /1/77 - 6/30/81 25 25 6 6.25 per vear 155 16% 

7 /1/81 - 6/30/85 37 33 12 8. 25 per vear 197 17% 

7 /1/85 - 6/30/89 34 32 15 8.00 per vear 238 13% 

7 /1/89 - 6/30/93 38 37 18 9. 25 per vear 282 13% 

7 /1/93 - 6/30/97 21 17 9 4.45 oer vear 395 4% 

7/1/97- 6/30/01 32 24 14 6.00 oer vear 316 8% 

7 /1/0 l - 6/30/05 20 16 5 4.00 oer vear 283 6% 

7 /1/05 - 6/30/09 5 4 4 1. 00 oer vear 271 1.5% 

7 /1/09 - 6/30/13 6 6 5 1.50 oer vear 284 2% 
Incomplete Incomplete 

7/1/13 - 6/30/17 3 l l 0. 25 =r vear Data28 Data 
4.88 per year 

TOTALS 221 19529 s!f• (40 vears) >2,514 <8°/o 

2• Defendants who received Sustained Death Sentences based on dates of their Initial Capital Trials. 

27 
Counted by defendants, not murder victims. 

% Sustained 
Death 

Sentences/ 
1'' Degree 
Murders 

4% 

6% 

6% 

6% 

2% 

4% 

2% 

1.4% 

1.7% 
Incomplete 

Data 

<3.5% 

28 
Thus far I have found records for only 93 cases resulting in frrst degree murder convictions for murders occurring 

during the most recent 4-year period. Because of the time it takes for a case to be tried and appealed, we have an 
incomplete record of cases from the most recent years. According to T.B.I. statistics, however, the annual number 
of homicides in Tennessee has remained relatively consistent over the period. See Table 25. 

29 
One defendant had 3 separate "new" trials each resulting in "new" and "sustained" death sentences; another 

defendant had 2 such trials. See footnote 1, supra. Accordingly, there were 195 "new" trials involving a total of 
192 defendants, and 89 "sustained" death sentences involving a total of 86 defendants. 

30 See note 28. While 89 trials resulted in Sustained Death Sentences, only 86 defendants received Sustained 
Death Sentences. 
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Totals for the first 24 years, from July 1, 1977, to June 30, 2001: 

168 "New" death sentences => 
7 "New" death sentences per year (13 .2% of First Degree Murder Cases) 

74 "Sustained" death sentences=> 
4 "Sustained" death sentences per year ( 5 .8% of First Degree Murder Cases) 

Totals for the most recent 16 years, from July I, 2001, to June 30, 2017: 

27 "New" death sentences => 
1. 7 "New" death sentences per year (3. 5% of First Degree Murder Cases) 

15 "Sustained" death sentences => 
0.9 "Sustained death sentences per year(< 2.0% of First Degree Murder Cases) 

Throughout the state, no new death sentences were imposed during the most recent three-year period 
(from 6/15/2014 to 6/30/2017). 
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The decline in death sentences is also reflected in the numbers of counties that have imposed death 
sentences, which can be broken down in 4-year increments as follows: 

TABLE24 

NUMBER OF COUNTIES CONDUCTING CAPITAL TRIALS 
BY 4-YEAR INCREMENTS 

Number of Counties 
4-Y ear Period Conducting 

Capital Trials31 During 
the Indicated 4-Y ear 

Period 
7/1/1977 -6/30/1981 13 
7/1/1981 - 6/30/1985 18 
7/1/1985 - 6/30/1989 17 
7/l/1989-6/30/1993 18 
7/1/1993 -6/30/1997 11 
7/1/1997 - 6/30/2001 12 
7/1/2001 -6/30/2005 11 
7/1/2005 - 6/30/2009 3 
7/1/2009 - 6/30/2013 5 
7/1/2013 -6/30/2017 1 

31 These include all 221 Initial Capital Trials and Retrials, whether or not the convictions or death sentences 
were eventually sustained. Obviously, several counties conducted Capital Trials in several of the 4-Year 
Periods. Shelby County, for example, conducted Capital Trials in each of these periods. 
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The annual rate of "New Death Sentences" has declined while the annual number of murder cases 
has remained relatively constant. 

TABLE25 

NEW DEATH SENTENCES COMPARED TO MURDERS 
2002- 2016 

New Death %New Death 
Year "Murders''" Sentences Sentences per 

Murders 
2002 385 6 1.6% 
2003 394 3 1.0% 
2004 350 4 1.1 % 
2005 430 2 0.4% 
2006 409 1 0.3 % 
2007 395 1 0.3% 
2008 408 1 0.3% 
2009 461 1 0.4% 
2010 360 2 0.6% 
2011 375 2 0.6% 
2012 390 1 0.3 % 
2013 333 0 0% 
2014 375 1 0.3% 
2015 406 0 0% 
2016 470 0 0% 

TOTALS 5,941 25 0.4% 
(Ave= 396/vear) 0.7/vearl 

During the IO-year period 2003 - 2012: 
Total non-negligent homicides= 3,972 => (397 I year) 
Total New Death Sentences= 18 => (1.8 / year) 
% New Death Sentences per non-neg. homicides= 0.5% 
Total sustained New Death Sentences = 12 => (1.2 / year) 

Sustained 
New Death 
Sentences 

1 
3 
0 
1 
1 
1 
1 
1 
2 
1 
1 
0 
1 
0 
0 

14 
(0.9/vearl 

% sustained new death sentences per non-neg. homicides = 0.3% 

During the 4-year period 2013 - 2016: 
Total non-negligent homicides= 1,584 => (396 / year) 
Total New Death Sentences= 1 => (0.25 / year) 
% New Death Sentences per non-neg. homicides= 0.06% 

% Sustained 
New Death 

Sentences per 
Murders 

0.3% 
1.0% 
0% 

0.2% 
0.3% 
0.3% 
0.3% 
0.4% 
0.6% 
0.3% 
0.3% 
0% 
0.3% 
0% 
0% 

0.2% 

Of the 19 defendants who received New Death Sentences over this 14-year period, none have been 
executed, and six have had their sentences vacated. The remaining Pending Cases are under review and 
could ultimately result in reversals. 

32 The "Murders" statistics come from the T.B.l. annual reports, which date back to 2002. For statistical 
purposes, T.B.I. defines "Murders" as non-negligent homicides. 
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I. INTRODUCTION 

Imagine entering a lottery in which you are given a list of Tennessee's 2,514 adult first­

degree murder cases since 1977, when our modern death penalty system was installed, along 

with a description of the facts and circumstances surrounding each case in whatever detail you 

request. You are not told what the final sentences were - whether Life, Life Without Parole 

(LWOP), or Death. Your job is to make two guesses. First, you must guess which 86 defendants, 

out of the 2,514, received sustained death sentences (i.e., death sentences sustained on appeal 

and in post-conviction and federal habeas review). Second, you must guess which six 

defendants were actually executed during the 40-year period from 1977 to 2017. What are the 

odds that your guesses would be correct? 

We submit that the odds would be close to nil. Even with an abundance of information 

about the cases, trying to figure out who was sentenced to death, and who was actually 

executed, would be nothing but a crapshoot. 

And what would you look for to make your guesses? The egregiousness of the crime? 

Maybe, but the vast majority of the most egregious cases (including rape-murder cases and 

multiple murder cases involving children) resulted in Life or LWOP sentences. Perhaps it 

would make sense to look for other factors, such as the county where the case occurred (with a 

strong preference for Shelby County); the race of the defendant ( choosing black for the most 

recent cases would be a very good strategy); the prosecutor (because some prosecutors like the 

death penalty, and others do not; and some prosecutors cheat, while others don't); the defense 

lawyers (because some know how to effectively try a capital case, and others do not); the 

wealth or appearance of the defendant (virtually all capital defendants were indigent at the 

time of trial, and all defendants on death row are indigent); the publicity surrounding the trial; 
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the trial judge (because some judges are more prosecution oriented, and others are more 

defense oriented); or the judges who reviewed the case on appeal or in post-conviction or 

federal habeas (because some judges are more inclined to reverse death sentences, and others 

almost always vote the other way); or the year of the sentencing (because a defendant 

convicted of first-degree murder during the mid-1980's was at least ten times more likely to be 

sentenced to death than a defendant convicted over the most recent years). In guessing who 

may have been executed, perhaps the age of the defendant and his health would be relevant 

(because at current rates a condemned defendant is four times more likely to die of natural 

causes than to suffer the fate of execution). 

Of course, other than the egregiousness of the crime, none of these factors should play a 

role in deciding the ultimate penalty of death. Yet we know, and the statistical evidence bears 

out, that these are exactly the kinds of factors we would need to consider in making our guesses 

in the lottery, ifwe were to have any chance whatsoever of guessing correctly. 

The intent of this article is to bring to light a survey conducted by one of the co-authors, 

attorney H.E. Miller, Jr., of Tennessee's first degree murder cases over the 40-year period from 

July 1, 1977, when Tennessee's current capital sentencing scheme went into effect, through 

June 30, 2017. Mr. Miller conducted his survey in order to address the issue of arbitrariness in 

Tennessee's capital sentencing system. Mr. Miller's report is attached as Appendix 1. 

Before turning to a discussion of Mr. Miller's survey, we need to set the stage with the 

historical context of Tennessee's system. Accordingly, in Part II we discuss the legal 

background of Tennessee's scheme beginning with the seminal United States Supreme Court 

decision in Furman v. Georgia1 through the enactment of Tennessee's scheme in response to 

1 408 U.S. 238 (1972). 
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Furman. In Parts III and IV we discuss two important developments in Tennessee's scheme. In 

Part Ill we discuss the expansion of the class of death eligible defendants resulting from two 

sources: (i) the Tennessee Supreme Court's liberal interpretation of the "aggravating 

circumstances" that define the class, and (ii) the General Assembly's addition over the years of 

new "aggravating circumstances." In Part IV we discuss the Tennessee Supreme Court's 

evisceration of its "comparative proportionality review" of death sentences. In Part V, we 

return to our lottery analogy by comparing two extreme cases, one resulting in the death 

sentence and the other in a life sentence. Then, having set the historical stage, in Part VI we 

turn to a description and evaluation of the results of Mr. Miller's survey. Finally, in Part VII, we 

look at what others have said about our capital sentencing system, and we state our conclusion 

that Tennessee's death penalty system is nothing more than a capricious lottery. 

II. BACKGROUND 

We tend to forget the reason behind Tennessee's current capital sentencing scheme. It 

stems from the 1972 case of Furman v Georgia,2 where the United States Supreme Court 

expressed three principles that underlie the Court's death penalty jurisprudence under the 

Eighth Amendment Cruel and Unusual Punishments Clause. 

The first principle is that death is different. "The penalty of death differs from all other 

forms of criminal punishment, not in degree but in kind. It is unique in its total irrevocability. It 

is unique in its rejection of rehabilitation of the convict as a basic purpose of criminal justice. 
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And it is unique, finally, in its absolute renunciation of all that is embodied in our concept of 

humanity .''3 

The second principle is that the constitutionality of a punishment is to be judged by 

contemporary, "evolving standards of decency that mark the progress of a maturing society.''4 

And third, viewing how the sentencing system operates as a whole, the death penalty 

must not be imposed in an arbitrary and capricious manner. Justices Stewart and White issued 

the decisive opinions in Furman that represent the Court's holding- the common denominator 

among the concurring opinions constituting the majority.5 Justice Stewart explained it this way: 

[T]he death sentences now before us are the product of a legal system that brings them, 
I believe, within the very core of the Eighth Amendment's guarantee against cruel and 
unusual punishments, a guarantee applicable against the States through the Fourteenth 
Amendment. In the first place, it is clear that these sentences are "cruel" in the sense 
that they excessively go beyond, not in degree but in kind, the punishments that the state 
legislatures have determined to be necessary. In the second place, it is equally clear that 
these sentences are "unusual" in the sense that the penalty of death is infrequently 
imposed for murder, and that its imposition for rape is extraordinarily rare. But I do not 
rest my conclusion upon these two propositions alone. These death sentences are cruel 
and unusual in the same way that being struck by lightning is cruel and unusual. For, of 
all the people convicted of rapes and murders in 1967 and 1968, many just as 
reprehensible as these, the petitioners are among a capriciously selected random 
handful upon whom the sentence of death has in fact been imposed. My concurring 

3 Id. at 306 (Stewart, J., concurring). The Supreme Court has reiterated this principle. The death 
penalty "is different in kind from any other punishment imposed under our system of criminal justice." 
Gregg v. Georgia. 428 U.S. 153, 188 (1976). "From the point of view of the defendant, it is different both 
in its severity and its finality. From the point of view of society, the action of the sovereign in taking the 
life of one of its citizens also differs dramatically from any other legitimate state action." Gardner v. 
Florida. 430 U.S. 349,357 (1977). 

4 Trop v. Dulles. 356 U.S. 86, 101 (plurality opinion) (quoted by Douglas, J., in Furman. 408 U.S. at 242). 
As Justice Douglas further explained, "[T]he proscription of cruel and unusual punishments 'is not 
fastened to the obsolete but may acquire meaning as public opinion becomes enlightened by a humane 
justice."' Id. at 242-43 (quoting from Weems v. United States. 217 U.S. 349,378 (1909)). The Court's 
constitutional decisions should be informed by "contemporary values concerning the infliction of a 
challenged sanction." Gregg v. Georgia, 428 U.S. 153, 173 (1976). 

5 Justices Brennan and Marshall opined that the death penalty is per se unconstitutional. Justice 
Douglas's position on the per se issue was unclear, but he found that the death penalty sentencing 
schemes at issue were unconstitutional. 
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Brothers have demonstrated that, if any basis can be discerned for the selection of these 
few to be sentenced to die, it is the constitutionally impermissible basis of race. But 
racial discrimination has not been proved, and I put it to one side. I simply conclude that 
the Eighth and Fourteenth Amendments cannot tolerate the infliction of a sentence of 
death under legal systems that permit this unique penalty to be so wantonly and so 
freakishly imposed.6 

And Justice White explained: 

I begin with what I consider a near truism: that the death penalty could so seldom be 
imposed that it would cease to be a credible deterrent or measurably to contribute to 
any other end of punishment in the criminal justice system. It is perhaps true that no 
matter how infrequently those convicted of rape or murder are executed, the penalty so 
imposed is not disproportionate to the crime and those executed may deserve exactly 
what they received. It would also be clear that executed defendants are finally and 
completely incapacitated from again committing rape or murder or any other crime. But 
when imposition of the penalty reaches a certain degree of infrequency. it would be 
very doubtful that any existing general need for retribution would be measurably 
satisfied. Nor could it be said with confidence that society's need for specific deterrence 
justifies death for so few when for so many in like circumstances life imprisonment or 
shorter prison terms are judged sufficient, or that community values are measurably 
reinforced by authorizing a penalty so rarely invoked. 

[C]ommon sense and experience tell us that seldom-enforced laws become ineffective 
measures for controlling human conduct and that the death penalty, unless imposed 
with sufficient frequency, will make little contribution to deterring those crimes for 
which it may be exacted.7 

It is also my judgment that this point has been reached with respect to capital 
punishment as it is presently administered under the statutes involved in these 
cases .... I cannot avoid the conclusion that as the statutes before us are now 
administered, the penalty is so infrequently imposed that the threat of execution is too 
attenuated to be of substantial service to criminal justice.8 

6 408 U.S. at 309-10. (internal citations omitted; emphasis added). 

7 Id. at 311-12 (emphasis added). 

8 Id. at 312-13 (emphasis added). 
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Since Furman and Gregg. the Court has repeatedly emphasized that the judicial system 

must guard against arbitrariness in the imposition of the death penalty; and the qualitative 

difference of death from all other punishments requires a correspondingly greater need for 

reliability, consistency, and fairness in capital sentencing decisions. See, e.g., Gardner v. 

Florida9 ("It is of vital importance to the defendant and to the community that any decision to 

impose the death sentence be. and appear to be. based on reason rather than caprice or 

emotion."); Zantv. Stephens 10 ("[B]ecause there is a qualitative difference between death and 

any other permissible form of punishment, 'there is a corresponding difference in the need for 

reliability in the determination that death is the appropriate punishment in a specific case."'); 

California v. Ramos11 (''The court ... has recognized that the qualitative difference of death from 

all other punishments requires a correspondingly greater degree of scrutiny of the capital 

sentencing determination."); Ford v. Wainwright12 ("In capital proceedings generally. this 

Court has demanded that factfinding procedures aspire to a heightened standard of 

reliability."); Spaziano v. Florida.13 ("[B]ecause of its severity and irrevocability. the death 

penalty is qualitatively different from any other punishment, and hence must be accompanied 

by unique safeguards to ensure that it is a justified response to a given offense."). Therefore, 

courts must "carefully scrutinize ... capital sentencing schemes to minimize the risk that the 

penalty will be imposed in error or in an arbitrary and capricious manner. There must be a 

9 430 U.S. 349. 357 (1977). 

10 462 U.S. 862. 884-85 (1983). 

11 463 U.S. 992. 998-99 (1983). 

12 477 U.S. 399,411 (1986). 

13 468 U.S. 44 7, 468 (1984 ). 
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valid penological reason for choosing from among the many criminal defendants the few who 

are sentenced to death."14 

Furman makes at least three more key points concerning a proper Eighth Amendment 

analysis in the death penalty context: 

(i) Courts must view how the entire sentencing system operates - i.e., how the 

few are selected to be executed from the many murderers who are not - and not just 

focus on the particular case under review. As the Supreme Court explained, we must 

"look[] to the sentencing system as a whole (as the Court did in Furman ... )";15 "a 

constitutional violation is established if a defendant demonstrates a "pattern of arbitrary 

and capricious sentencing."16 It is worth noting that in Furman. Justice Stewart's opinion 

makes no reference to the facts or circumstances of the individual cases under review, 

and Justice White's opinion only referred to the dates of the trials in the cases in a 

footnote.17 Their opinions, along with the other three concurring opinions, dealt with 

the operation of the death penalty system under a discretionary sentencing scheme, and 

not with the merits of the individual cases. 

14 Id. at 460 n. 7. 

15 Gregg v. Georgia. 428 U.S. 153, 200 (1976) (emphasis added). 

16 Id. at 195 n. 46 (joint opinion of Stewart, Powell, and Stevens, JJ.). 

17 Indeed, there is virtually no reference to the facts of the cases under review in any of the nine Furman 
opinions. 
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(ii) How the capital sentencing system operates as a whole, as well as evolving 

standards of decency, will change over time and eventually can reach a point where the 

system is operating in an unconstitutional manner - as was the case in Furman.18 

(iii) An essential factor to consider in the Eighth Amendment analysis is the 

infrequency with which the death penalty is carried out 

To analyze the Eighth Amendment issue by viewing the sentencing system as a whole 

and ascertaining the infrequency with which the death penalty is carried out, it is necessary to 

look at statistics. After all, frequency is a statistical concept. A similar need to analyze statistics, 

particularly statistical trends, applies when assessing evolving standards of decency. 

And, indeed, that is exactly what the majority did in Furman. Each of the concurring 

opinions in Furman relied upon various forms of statistical evidence that purported to 

demonstrate patterns of inconsistent or otherwise arbitrary sentencing.19 Evidence of such 

inconsistent results, of sentencing decisions that could not be explained on the basis of 

individual culpability, indicated that the system operated arbitrarily and therefore violated the 

Eighth Amendment. 

18 Post-Furman. by virtue of our evolving standards of decency, the Court has removed "various classes 
of crimes and criminals from death penalty eligibility. Examples include those who rape adults, Coker v. 
Georgia. 433 U.S. 584 (1977); the insane, Ford v. Wainwright. 477 U.S. 399 (1986); the intellectually 
disabled, Atkins v. Virginia. 536 U.S. 304 (2002); juveniles, Roper v. Simmons, 543 U.S. 551 (2005); and 
those who rape children, Kennedy v. Louisiana. 554 U.S. 407 (2008)." State v. Pruitt, 415 S.W.3d 180, 
224 n. 6 (Tenn. 2013) (Koch, J., concurring and dissenting). 

19 Furman. 408 U.S. at 249-52 (Douglas, J., concurring); Id. at 291-95 (Brennan, J., concurring); id. at 309-
10 (Stewart, J., concurring); id. at 313 (White, J., concurring); id. at 364-66 (Marshall, J., concurring). 
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The death penalty statutes under review in Furman. and virtually all then-existing death 

penalty statutes, were "discretionary."20 Under those sentencing schemes, if the jury decided 

that the defendant was guilty of a capital offense, then either the jury or judge would decide 

whether the defendant would be sentenced to life or death. The sentencing decision was 

completely discretionary, with no narrowing of discretion or guidance in the exercise of 

discretion if the defendant was found guilty. Furman determined that under those kinds of 

discretionary sentencing schemes, the death penalty was being imposed capriciously, in the 

absence of consistently applied standards, and accordingly any particular death sentence under 

such a system would be deemed unconstitutionally arbitrary. This problem arose in large 

measure from the infrequency of the death penalty's application and the irrational manner by 

which so few defendants were selected for death. 

In response to Furman, various states enacted two different kinds of capital sentencing 

schemes, which the Court reviewed in 1976. The two leading decisions were Woodson v. North 

Carolina,21 and Greggv. Georgia, 22 

In Woodson, the Court examined a mandatory sentencing scheme - if the defendant was 

found guilty of the capital crime, a death sentence followed automatically. Presumably, a 

mandatory scheme would eliminate the Furman problem of unfettered sentencing discretion. 

The Court, however, found that such a mandatory scheme violates the Eighth Amendment on 

three independent grounds. Most significantly for our purposes, the Court determined that 

20 In 1838,Tennessee was the first state to convert from a "mandatory" capital sentencing scheme to a 
"discretionary" scheme, purportedly to mitigate the strict harshness of a mandatory approach. 
Eventually all states with the death penalty followed course and converted to discretionary schemes. 
Stuart Banner, The Death Penalty-An American History 139 (Harvard Univ. Press, 2002). 

21 428 U.S. 280 (197 6). 

22 428 U.S. 153 (1976). 
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North Carolina's mandatory death penalty statute "fail[ed] to provide a constitutionally 

tolerable response to Furman's rejection of unbridled jury discretion in the imposition of 

capital sentences .... [W]hen one considers the long and consistent American experience with 

the death penalty in first-degree murder cases, it becomes evident that mandatory statutes 

enacted in response to Furman have simply papered over the problem of unguided and 

unchecked jury discretion."23 (Again, the Court looked at the historical record.) The mandatory 

statute merely shifted discretion away from the sentencing decision to the guilty /not-guilty 

decision, which historically had involved an excessive degree of discretion - and therefore 

arbitrariness - in capital cases. The Court emphasized that mandatory sentencing schemes 

"doO not fulfill Furman's basic requirement by replacing arbitrary and wanton jury discretion 

with objective standards to guide, regularize. and make rationally reviewable the process for 

imposing a sentence of death." 24 

In Gregg. the Court upheld a "guided discretion" sentencing scheme. This type of 

scheme, patterned in part after the American Law Institute Model Penal Code, §210.6 (1962), 

was designed to address Furman's concern with arbitrariness by: (i) bifurcating capital trials in 

order to treat the sentencing decision separately from the guilty /not-guilty decision; (ii) 

narrowing the class of death-eligible defendants by requiring the prosecution to prove 

aggravating circumstances, thereby narrowing the range of discretion that could be exercised; 

(iii) allowing the defendant to present mitigating evidence, to ensure that the sentencing 

decision is individualized, another constitutional requirement; (iv) guiding the jury's exercise of 

23 423 U.S. at 302. 

24 Id. at 303 (emphasis added). 
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discretion within that narrowed range by instructing the jury on the proper consideration of 

aggravating and mitigating circumstances; and (v) ensuring adequate judicial review of the 

sentencing decision as a check against possible arbitrary and capricious decisions. The Court 

explained the fundamental principle of Furman. that "where discretion is afforded a sentencing 

body on a matter so grave as the determination of whether a human life should be taken or 

spared, that discretion must be suitably directed and limited so as to minimize the risk of 

wholly arbitrary and capricious action."25 

When Gregg was decided, states had no prior experience with "guided discretion" capital 

sentencing. Whether such a scheme would "fulfill Furman's basic requirement" of removing 

arbitrariness and capriciousness from the system, and whether it would comply with our 

evolving standards of decency, could only be determined over time. Essentially, Gregg's 

discretionary sentencing statute was an experiment, never previously attempted or tested. 

In 1977, Tennessee responded to Furman, Woodson, and Gregg by enacting its version of 

a guided discretion capital sentencing scheme.26 Tennessee's scheme was closely patterned 

after the Georgia scheme upheld in Gregg and included the same elements itemized above. 

While the Tennessee General Assembly subsequently amended Tennessee's statute a number of 

times, its basic structure remains.27 As was the case in Georgia, under Tennessee's scheme a 

25 428 U.S. at 189. 

26 See Tenn. Code Ann.§§ 39-13-204 and 206. 

27 In 1993, the General Assembly provided for life without parole as an alternative sentence for first 
degree murder. T.C.A. § 39-13-204(f). In 1995, as part of the "truth-in-sentencing" movement the 
General Assembly amended the provisions of Tenn. Code. Ann.§ 40-35-501pertaining to release 
eligibility, which has been interpreted to require a defendant sentenced to life for murder to serve a 
minimum of 51 years before release eligibility. See Vaughn v State. 202 S.W.3d 106 (Tenn. 2006). In 
1999 the General Assembly adopted lethal injection as the preferred method of execution and 
subsequently, in 2014, allowed for electrocution as a fall back method iflethal injection drugs are not 
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death sentence can be imposed only in a case of "aggravated" first degree murder upon a 

"balancing'' of statutorily defined aggravating circumstances28 proven by the prosecution and 

any mitigating circumstances presented by the defense.29 The Tennessee Supreme Court is 

statutorily required to review each death sentence "to determine whether (A) the sentence of 

death was imposed in any arbitrary fashion; (B) the evidence supports the jury's finding of 

statutory aggravating circumstance or circumstances; (C) the evidence supports the jury's 

finding that the aggravating circumstance or circumstances outweigh any mitigating 

circumstances; and (D) the sentence of death is excessive or disproportionate to the penalty 

imposed in similar cases, considering both the nature of the crime and the defendant.''3° The 

Court's consideration of whether a death sentence is "excessive or disproportionate to the 

penalty imposed in similar cases" is referred to as "comparative proportionality review." 

III. AGGRAVATORSAND THE EXPANDED CLASS OF DEATH-ELIGIBLE DEFENDANTS 

The thesis of this article is that Tennessee's capital punishment system operates as a 

capricious lottery. To put into proper context the lottery metaphor and recent trends in 

Tennessee's capital sentencing. it is important to understand how the Tennessee General 

Assembly and the Tennessee Supreme Court have gradually expanded the class of death-eligible 

available. Tenn. Code Ann.§ 40-23-114. Additionally, over the years the General Assembly has 
broadened the class of death-eligible defendants by adding and changing the definition of certain 
aggravating circumstances, discussed in Part III below. 

20 Aggravating circumstances are defined in Tenn. Code Ann. § 39-13-104(i). 

29 See Tenn. Code Ann. § 39-13-204(g) (to impose a death sentence, the jury must unanimously find 
beyond a reasonable doubt that the aggravating circumstances outweigh the mitigating circumstances; if 
a single juror votes for life or life without parole, then the death sentence cannot be imposed). 

Jo Tenn. Code Ann.§ 39-13-206(c)(1). 
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defendants. The expansion of this class has correspondingly broadened the range of discretion 

for prosecutors in deciding whether to seek death, and for juries in making capital sentencing 

decisions at trial. This in turn has increased the potential for arbitrariness.31 

A fundamental feature of the capital sentencing scheme approved in Gregg, and adopted 

by Tennessee, is the narrowing of the class of first degree murder defendants who are eligible 

for the death penalty, by requiring proof of the existence of one or more statutorily defined 

"aggravating circumstances" that characterize the crime and/or the defendant. As the Court in 

Gregg explained, "Furman mandates that where discretion is afforded a sentencing body on a 

matter so grave as the determination of whether a human life should be taken or spared, that 

discretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary 

and capricious action."32 A central part of the majority opinion in~ specifically addressed 

whether the statutory aggravating circumstances in that case effectively limited the range of 

discretion in the capital sentencing decision.33 The Court has repeatedly stressed that a State's 

"capital sentencing scheme must 'genuinely narrow the class of persons eligible for the death 

penalty and must reasonably justify the imposition of a more severe sentence on the defendant 

compared to others found guilty ofmurder."'34 

In addition to defining the class of death eligible defendants, aggravating circumstances 

also provide the prosecution with a means of persuading the jury to impose a death sentence. 

31 This phenomenon - the expansion over time of the class of death-eligible defendants - has occurred in 
a number of states and is sometimes referred to as "aggravator creep." See Edwin Colfax, Fairness in the 
Application of the Death Penalty. 80 Ind. L.J. 35, 35 (2005). 

32 ~ 428 U.S. at 189. 

33 Id. at 200-04. 

34 Lowenfied v. Philps, 484 U.S. 231,244 (1988) (quoting Zant v. Stephens. 462 U.S. 862,877 (1983)). 
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At sentencing, the jury is called upon to "weigh" the aggravating circumstances against the 

mitigating circumstances, and if the jury finds that the aggravators outweigh the mitigators, 

then the sentence "shall be death."35 The more aggravators the prosecution can prove, the more 

likely the jury will give greater weight to the aggravators and return a death verdict. Moreover, 

along with expanding the number and definitional range of aggravators, the Court and the 

legislature have also expanded the range of evidence that the prosecution can present to the 

jury at the sentencing hearing, which also enhances the prosecution's case for death.36 

The Tennessee statute enacted in 1977 defined eleven aggravating circumstances that 

set the boundary around the class of death-eligible defendants.37 Over the years, the Tennessee 

35 Tenn. Code Ann.§ 39-13-204(g)(l). 

36 Tenn. Code Ann.§ 39-13-204(c) allows the prosecution to introduce, among other things, evidence 
relating to "the nature and circumstances of the crime" or "the defendant's character and background." 
The Court has broadly interpreted this provision by holding that this kind of evidence "is admissible 
regardless of its relevance to any aggravating or mitigating circumstance." State v. Sims. 45 S.W.3d 1, 13 
(Tenn. 2001). The legislature also amended§ 39-13-204(c) to allow introduction of evidence relating to 
a defendant's prior violent felony conviction, which is discussed below in connection with the (i)(2) 
aggravator. Additionally, following Payne v. Tennessee. 501 U.S. 808 (1991), the legislature amended§ 
39-13-204(c) to permit victim impact testimony in the sentencing hearing. See State v. Nesbit 978 
S.W.2d 872, 887-94 (Tenn. 1998). 

37 The original version of the sentencing statute, Tenn .Code Ann. § 39-2404(1) (1997), defined the eleven 
aggravating circumstances as follows: 

(1) The murder was committed against a person less than twelve years of age and the defendant 
was eighteen years of age, or older. 
(2) The defendant was previously convicted of one or more felonies, other than the present 
charge, which involved the use or threat of violence to the person. 
(3) The defendant knowingly created a great risk of death to two or more persons, other than the 
victim murdered, during his act of murder. 
( 4) The defendant committed the murder for remuneration or the promise of remuneration, or 
employed another to commit the murder for remuneration or the promise of remuneration. 
(SJ The !!'!!.!!""d!:!!" ~..-.y~.:; (:.:;pcci~lly heinous, at1-vck,U5, Vi "-1 ud i11 U1al il invuived torture or 
depravity of mind. 
(6) The murder was committed for the purpose of avoiding, interfering with, or preventing a 
lawful arrest or prosecution of the defendant or another. 
(7) The murder was committed while the defendant was engaged in committing, or was an 
accomplice in the commission of, or was attempting to commit, or was fleeing after committing 
or attempting to commit, any first degree murder, arson, rape, robbery, burglary, larceny, 
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General Assembly has added six aggravators to the original list, bringing the total number to 17, 

and it has amended other aggravators to further expand the class of death eligible defendants.3B 

kidnapping, aircraft piracy, or unlawful throwing, placing or discharging of a destructive device 
or bomb. 
(8) The murder was committed by the defendant while he was in lawful custody or in a place of 
lawful confinement or during his escape from lawful custody or from a place oflawful 
confinement. 
(9) The murder was committed against any peace officer, corrections official, corrections 
employee or fireman, who was engaged in the performance of his duties, and the defendant 
knew or reasonably should have known that such victim was a peace officer, corrections official, 
corrections employee or fireman, engaged in the performance of his duties. 
(10) The murder was committed against any present or former judge, district attorney general 
or state attorney general, assistant district attorney general or assistant state attorney general 
due to or because of the exercise of his official duty or status and the defendant knew that the 
victim occupied said office. 
(11) The murder was committed against a national, state, or local popularly elected official, due 
to or because of the official's lawful duties or status, and the defendant knew that the victim was 
such an official. 

See, Houston v. State, 593 S.W.2d 267,274 n.1 (Tenn. 1980). 

38 Tenn. Code Ann. § 39-13-204(h) (2017) now defines the aggravators as follows (the important 
changes from the 1977 version are italicized); 

(1) The murder was committed against a person less than twelve (12) years of age and the 
defendant was eighteen (18) years of age or older; 
(2) The defendant was previously convicted of one (1) or more felonies, other than the present 
charge, whose statutory elements involve the use of violence to the person; 
(3) The defendant knowingly created a great risk of death to two (2) or more persons, other than 
the victim murdered, during the act of murder; 
( 4) The defendant committed the murder for remuneration or the promise of remuneration, or 
employed another to commit the murder for remuneration or the promise of remuneration; 
(5) The murder was especially heinous, atrocious, or cruel, in that it involved torture or serious 
physical abuse beyond that necessary to produce death; 
(6) The murder was committed for the purpose of avoiding, interfering with, or preventing a 
lawful arrest or prosecution of the defendant or another; 
(7) The murder was knowingly committed, solicited, directed, or aided by the defendant, while the 
defendant had a substantial role in committing or attempting to commit, or was fleeing after 
having a substantial role in committing or attempting to commit, any first degree murder, arson, 
rape, robbery, burglary, theft, kidnapping, aggravated child abuse, aggravated child neglect, rape 
of a child, aggravated rape of a child, aircraft piracy, or unlawful throwing, placing or discharging 
of a destructive device or bomb; 
(8) The murder was committed by the defendant while the defendant was in lawful custody or in 
a place of lawful confinement or during the defendant's escape from lawful custody or from a 
place oflawful confinement; 
(9) The murder was committed against any law enforcement officer, corrections official, 
corrections employee, probation and parole officer, emergency medical or rescue worker, 
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While the Tennessee legislature's expansion of aggravators is significant, it is perhaps 

more significant that the Tennessee Supreme Court has interpreted a number of the most 

frequently used aggravators in a broad fashion. The important interpretations are as follows: 

(i) (2) Aggravator - Prior Violent Felony Conviction 

In a large number of murder cases, the defendant was previously convicted of a violent 

felony, and prosecutors frequently use the prior violent felony conviction as an aggravator in 

seeking death sentences. The Tennessee Supreme Court has broadened the application of this 

aggravator in a number of ways. 

First, notwithstanding the plain language of the statute as amended, which requires that 

the "statutory elements" of the prior conviction involve the use of violence to the person, it is 

not necessary for the statutory elements of the prior crime to explicitly involve the use of 

emergency medical technician, paramedic or firefighter, who was engaged in the performance of 
official duties, and the defendant knew or reasonably should have known that the victim was a 
law enforcement officer, corrections official, corrections employee, probation and parole officer, 
emergency medical or rescue worker, emergency medical technician, paramedic or firefighter 
engaged in the performance of official duties; 
(10) The murder was committed against any present or former judge, district attorney general 
or state attorney general, assistant district attorney general or assistant state attorney general, 
due to or because of the exercise of the victim's official duty or status and the defendant knew 
that the victim occupied such office; 
(11) The murder was committed against a national, state, or local popularly elected official, due 
to or because of the official's lawful duties or status, and the defendant knew that the victim was 
such an official; 
(12) The defendant committed "mass murder," which is defined as the murder of three (3) or more 
persons, whether committed during a single criminal episode or at different times within aforty­
eight-month period; 
(13) The defendant knowingly mutilated the body of the victim after death; 
(14) The victim of the murder was seventy (70) years of age or older; or the victim of the murder 
was particularly vulnerable due to a significant disability, whether mental or physical, and at the 
time of the murder the defendant knew or reasonably should have known of such disability; 
(15) The murder was committed in the course of an act of terrorism; 
(16) The murder was committed against a pregnant woman, and the defendant intentionally killed 
the victim, knowing that she was pregnant; or 
(17) The murder was committed at random and the reasons for the killing are not obvious or easily 
understood. 
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violence. Instead, according to the Court, in cases involving a prior crime which statutorily may 

or may not involve the use of violence, it is only necessary for the prosecution to prove to the 

judge (not the jury), based upon the record of the prior conviction, that as a factual matter the 

prior crime actually did involve the defendant's use of violence to another person.39 

Thus, for example, in State v. Cole the defendant had been convicted of robbery and 

other crimes for which "the statutory elements of each of the crimes may or may not involve the 

use of violence, depending on the facts of the underlying conviction."40 The Court sustained the 

use of the prior violent felony aggravator upon the trial judge's determination that the evidence 

underlying the prior convictions established that in fact the crimes involved the defendant's use 

ofviolence.41 

Second, the Court has held that the "prior conviction" need not relate to a crime that 

occurred before the alleged capital murder; it is only necessary that the defendant be 

"convicted" of that crime before his capital murder trial.42 The "prior convicted" crime may 

have occurred after the murder for which the prosecution seeks the death penalty. It is not 

unusual for the prosecution to obtain a conviction for a more recent crime in order to create an 

aggravator for use in the capital trial on a prior murder. 

39 State v. Ivy. 188 S.W.2d 132, 151 (Tenn. 2006) (holding that the prior conviction may be used as an 
aggravator if the element of "violence to the person" was set forth in "the statutory definition, charging 
document, written plea agreement, transcript of plea colloquy, [or] any explicit factual finding by the 
trial judge to which the defendant assented") (quoting Shepard v. United States. 544 U.S. 3, 16 (2005)). 

40 155 S.W.3d 885, 899 (2005). 

41 lg. at 899-905. Arguably the procedure by which the trial judge made the finding of violence to the 
person was modified by the Court in Ivy, supra note 39. 

42 State v. Allen. 69 S.W.3d 181, 186 (Tenn. 2002); State v. Fitz.19 S.W.3d 213,214 (Tenn. 2000). 
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Third, a prior conviction of a violent felony that occurred when the defendant was a 

juvenile, if he was tried as an adult, can qualify as an aggravator to support a death sentence for 

a murder that occurred later when the defendant was an adult,43 even though juvenile offenders 

are not eligible for the death penalty.44 

Additionally, in 1998 the legislature expanded the range of permissible evidence the 

prosecution can introduce relating to a prior violent felony conviction. The 1998 amendment 

permits introduction of evidence "concerning the facts or circumstances of the prior conviction" 

to "be used by the jury in determining the weight to be accorded the aggravating factor."45 The 

amendment gives the prosecution extremely broad license to use such evidence because "[s ]uch 

evidence shall not be construed to pose a danger of creating unfair prejudice, confusing the 

issues, or misleading the jury and shall not be subject to exclusion on the ground that the 

probative value of the evidence is outweighed by prejudice to either party."46 

(i) (5) Aggravator - Heinous. Atrocious or Cruel 

A murder defendant is eligible for the death penalty if "[t]he murder was especially 

heinous, atrocious, or cruel, in that it involved torture or serious physical abuse beyond that 

necessary to produce death"47 - often referred to as the "HAC aggravator." Any murder, by 

definition, is a heinous crime that can evoke in a normal juror a strong, visceral negative 

reaction. In most premeditated murder cases the prosecution can allege the HAC aggravator. 

43 State v. Davis. 141 S.W.3d 600, 616-18 (Tenn. 2004). 

44 Roper v. Simmons. 543 U.S. 551 (2005). 

45 Tenn. Code Ann.§ 39-13-204(c). 

46 Id. 

47 Tenn. Code Ann.§ 39-13-204(c). 
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But under Furman and Gregg. most murder cases should not be eligible for capital punishment 

The challenge is to create a meaningful, rational, and consistently applied distinction between 

first degree murder cases in general, all of which are "heinous" in some sense of the term, and 

the supposedly few murders that are "especially heinous, atrocious or cruel" justifying a death 

sentence, in order for this aggravator to serve the function of meaningfully narrowing the class 

of death eligible defendants. 

What constitutes an "especially heinous, atrocious or cruel" murder is ultimately a 

subjective determination without clearly delineated criteria. In the early period following 

Furman. the United States Supreme Court struck down similar kinds of aggravators as 

unconstitutionally vague.48 The Tennessee Supreme Court responded to those cases by 

applying a "narrowing construction" of the statutory language, stipulating that the HAC 

aggravator is "directed at 'the conscienceless or pitiless crime which is unnecessarily torturous 

to the victim."49 In Cone v. Bell a Sixth Circuit panel declared Tennessee's HAC aggravator to be 

unconstitutionally vague.so The Supreme Court, however, reversed the Sixth Circuit and upheld 

Tennessee's version based upon the narrowing construction.51 Although the Supreme Court 

48 See, e.g., Godfrey v. Georgia. 446 U.S. 420 (1980) (invalidating Georgia's "outrageously or wantonly 
vile, horrible or inhuman" aggravator); Maynard v. Cartwright, 486 U.S. 356 (1988) (invalidating 
Oklahoma's "especially heinous, atrocious or cruel" aggravator). 

49 State v. Dicks. 615 S.W.2d 126 (Tenn. 1981); State v. Melson. 638 S.W.2d 342,367 (Tenn. 1982). The 
Court's narrowing construction included language purportedly defining the term "torturous." The 
Tennessee legislature followed suit by amending the language of the HAC aggravator to provide that it 
must involve "torture or serious physical abuse beyond that necessary to produce death." 

so Cone v. Bell. 359 F.3d 785, 794-97 (2004). 

si Bell v. Cone. 543 U.S. 447 (2005) [per curium). 
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upheld Tennessee's HAC aggravator, it was a close call, and the criteria for its application 

remains subjective. 

Even with its narrowing construction in response to early U.S. Supreme Court decisions, 

the Tennessee Supreme Court manages to give the HAC aggravator a very broad definition. The 

Court's fullest description of this aggravator can be found in State v. Keen. where the Court 

explained: 

The "especially heinous, atrocious or cruel" aggravating circumstance "may be proved 
under either of two prongs: torture or serious physical abuse." This Court has defined 
"torture" as the "infliction of severe physical or mental pain upon the victim while he or 
she remains alive and conscious." The phrase "serious physical abuse beyond that 
necessary to produce death," on the other hand, is "self-explanatory; the abuse must be 
physical rather than mental in nature." The word 'serious' alludes to a matter of degree," 
and the term "abuse" is defined as "an act that is 'excessive' or which makes 'improper 
use of a thing.' or which uses a thing 'in a manner contrary to the natural or legal rules 
for its use."' 

Our case law is clear that '[t]he anticipation of physical harm to oneself is torturous" so 
as to establish this aggravating circumstance. Our case law is also clear that the physical 
and mental pain suffered by the victim of strangulation may constitute torture within the 
meaning of the statute."52 

The Court has also held that although the HAC aggravator now contains two prongs - "torture" 

or "serious physical abuse" - jurors "do not need to agree on which prong makes the murder 

'especially heinous, atrocious, or cruel."'53 

The case of State v. Rollins54 illustrates the broad scope of the Court's definition of the 

HAC aggravator. The defendant was found guilty of stabbing the victim multiple times. In the 

guilt phase the medical examiner testified to the cause of death, describing in detail the multiple 

stab wounds. In the sentencing hearing. the medical examiner testified again, largely repeating 

52 31 S.W.3d 196, 206-07 (Tenn. 2000) (internal citations omitted). 

53 Id. at 208-09. See also State v. Davidson, 509 S.W.3d 156,219 (Tenn. 2016). 

54 188 S.W.3d 553, 572 (Tenn. 2006). 
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his evocative guilt-phase testimony and further describing some of the stab wounds as 

"defensive," meaning that the victim was conscious and experienced physical and mental 

suffering during the assault. According to the Court, this evidence was sufficient to establish the 

HAC aggravator. It follows that, in any murder case in which the victim was aware of what was 

happening and/or suffered physical pain during the assault, it may be possible to find the 

existence of the HAC aggravator. Certainly the prosecution can allege it in a wide range of cases. 

With the Court's nebulous definition, it is difficult to see how the HAC aggravator meaningfully 

narrows the class of death eligible defendants. 

(i)(6) Aggravator -Avoiding Arrest or Prosecution 

The (i)( 6) aggravator applies when "[t]he murder was committed for the purpose of 

avoiding, interfering with, or preventing a lawful arrest or prosecution of the defendant or 

another." This aggravator can be alleged in any case in which the murder occurred during the 

commission of another crime, because in any such case the prosecution can argue that a 

motivating factor in the murder was to eliminate the victim as a witness. As with other 

aggravators, the Tennessee Supreme Court has broadly defined this aggravator. 

Although this aggravator addresses the defendant's motivation, not much is required to 

prove it. While "t]he defendant's desire to avoid arrest or prosecution must motivate the 

defendant to kill, D it does not have to be the only motivation. Nor does it have to be the 

dominant motivation. The aggravating circumstance is not limited to the killings of 

eyewitnesses or those witnesses who know or can identify the defendant."55 

55 Penny J. White, Tennessee Capital Case Handbook. at 15.43 (Tennessee Association of Criminal 
Defense Attorneys, 2010) (citing Terryv. State. 46 S.W.3d 147, 162 (Tenn. 2001); State v. Bush. 942 
S.W.2d 489, 529 (Tenn. 1997); State v. Evans. 838 S.W.2d 185 (Tenn. 1992); State v. Ivy. 188 S.W.3d 132, 
144 (Tenn. 2006); and State v. Hall. 976 S.W.2d 121, 133 (Tenn. 1998)). 
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As one scholar has explained, 'When applied broadly to any victim who could have 

possibly identified the defendant, this aggravating circumstance applies to almost all murders, 

in violation of the narrowing principle."56 

Aggravator (i)(7) - Felony Murder 

Many murders are committed during the commission of another crime, and a "felony 

murder" can be prosecuted as first degree murder even if the defendant was not the assailant 

and lacked any intent to kill.57 Also a defendant who caused the victim's death during the 

commission of another felony can be guilty of felony murder even if the defendant neither 

premeditated nor intended the victim's death.58 If the defendant is guilty of felony murder, then 

the prosecution can allege and potentially prove the (i)(7) aggravator. 59 

In the felony murder case of State v. Middlebrooks, 840 S.W.2d 317,341 (Tenn.1992), 

the Court invalidated the earlier version of this aggravator, because there was no distinction 

between the elements of the crime of felony murder and the felony murder aggravator. The 

Court held that in such a case, the felony murder aggravator was unconstitutional because, by 

merely duplicating the elements of the underlying felony murder, it did not sufficiently narrow 

the class of death eligible defendants. 

The legislature responded by amending the statute in 1995 to add two elements to the 

felony murder aggravator: that the murder was "knowingly" committed, solicited, directed, or 

56 Id. at 15.45. 

57 See Tenn. Code Ann.§ 39-13-202(a) for the elements of first degree premeditated murder and first 
degree felony murder. 

ss State v. Pruitt, 415 S.W.3d 180,205 (Tenn. 2013). 

59 The other felonies that support this aggravator are "first degree murder, arson, rape, robbery, 
burglary, theft, kidnapping, aircraft piracy, or unlawful throwing. placing or discharging of a destructive 
device or bomb[.]" 39 Tenn. Code Ann.§ 39-13-204(i)(7). 
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aided by the defendant; and that the defendant had a "substantial role" in the underlying felony 

while the murder was committed.60 In State v. Banks. the Court upheld the amended felony 

murder aggravator because its elements did not merely duplicate the elements of felony 

murder, and therefore, according to the Court, the aggravator satisfied the constitutional 

requirement to narrow the class of death eligible defendants.61 

Although the legislature amended the (i)(7) felony murder aggravator in response to the 

Middlebrooks problem, it is not clear how this amendment created a practical difference in the 

statutory definition. The "knowing" and "substantial role" elements in the amended statute are 

relatively easy to prove and potentially could apply to virtually every felony murder, and these 

elements do not effectively perform a narrowing function.62 

**** 

Because the Court and legislature have expanded the number and meaning of 

aggravating circumstances that could support a death sentence, we submit that a large majority 

of first degree murder cases are now death eligible. It is hard to imagine a case in which the 

prosecution could not allege and potentially prove the existence of an aggravator. With this 

development, it is especially significant that, as discussed in Part VI below, Tennessee has 

experienced a sharp decline in sustained death sentences over the past ten to twenty years, 

notwithstanding the availability of death as a sentencing option in a larger number of first 

6D Tenn. Code Ann.§ 39-13-204(i)(7) (1995). 

61 271 S.W.3d 90, 152 (Tenn. 2008). See also Carter v. State. 958 S.W.2d 620,624 (Tenn. 1997) 
(upholding the aggravator when defendant was charged with both premeditated and felony murder 
relating to the same murder); State v. Robinson. 146 S.W.3d 469, 501 (Tenn. 2004) (upholding felony 
murder aggravator when the defendant did not kill the victim). 

62 See, e.g., State v. Pruitt. 415 S.W.3d 180, 205 (Tenn. 2013) (upholding felony murder aggravator when, 
although defendant caused victim's death during a carjacking, there was no proof that he intended the 
death or knew that death would ensue). 
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degree murder cases. This not only implicates the problem of arbitrariness, it also strongly 

indicates that Tennessee's evolving standard of decency is moving away from the death penalty. 

IV. COMPARATIVE PROPORTIONALITY REVIEW AND RULE 12 

Another important development in Tennessee's death penalty jurisprudence has been 

the evisceration of any kind of meaningful "comparative proportionality review" of death 

sentences by the Tennessee Supreme Court. 

As noted above, in an effort to protect against the "arbitrary and capricious" imposition 

of the death penalty, and following Georgia's lead, the Tennessee scheme requires the 

Tennessee Supreme Court to conduct a "comparative proportionality review" in every capital 

case. Tenn. Code Ann. § 39-13-206( c)(l)(D) provides that the Court shall determine whether 

"the sentence of death is excessive or disproportionate to the penalty imposed in similar cases, 

considering both the nature of the crime and the defendant." According to the Court, the 

statute's purpose is to ensure "rationality and consistency in the imposition of the death 

penalty."63 Justice Aldolpho A. Birch, Jr., explained, "The principle underlying comparative 

proportionality review is that it is unjust to impose a death sentence upon one defendant when 

other defendants, convicted of similar crimes with similar facts, receive sentences of life 

imprisonment (with or without parole) .... Thus, proportionality review serves a crucial role as 

an 'additional safeguard against arbitrary or capricious sentencing."'64 This follows from the 

63 See, e.g., State v. Barber, 753 S.W.Zd 659, 665-66 (Tenn. 1988). 

64 State v. Godsey, 60 S.W.3d 759, 793 (Tenn. 2001) (Birch, J., concurring and dissenting). 
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principle that a State's "capital sentencing scheme ... must reasonably justify the imposition of a 

more severe sentence on the defendant compared to others found guilty ofmurder."65 

To facilitate comparative proportionality review, the Court promulgated Tennessee 

Supreme Court Rule 12 (formerly Rule 4 7) in 1978, requiring that "in all cases ... in which the 

defendant is convicted of first-degree murder," the trial judge shall complete and file so-called 

Rule 12 reports to include information about each of the cases.66 Rule 12 was intended to create a 

database of first-degree murder cases for use in comparative proportionality review in capital 

cases. In State v. Adkins.67 the Court stated that "our proportionality review of death penalty cases 

... has been predicated largely on those reports and has never been limited to the cases that have 

come before us on appeal." (Emphasis added.) On January 1, 1999, the Court issued a press release 

announcing the use of CD-ROMS to store copies of Rule 12 forms, in which then Chief Justice Riley 

Anderson was quoted as saying. "The court's primary interest in the database is for comparative 

proportionality review in [ capital] cases, which is required by court rule and state law, .... The 

Supreme Court reviews the data to ensure rationality and consistency in the imposition of the 

death penalty and to identify aberrant sentences during the appeal process."68 

65 Lowenfield v. Phelps. 484 U.S. 321,244 (1988) (quoting Zant v. Stephens. 462 U.S. 862,877 (1983)) 
( emphasis added). 

66 As of June 30, 2017, the Rule 12 report included 67 detailed questions plus sub-questions divided into 
six parts, as follows: A. Data Concerning the Trial of the Offense (12 questions); B. Data Concerning the 
Defendant (17 questions); C. Data Concerning Victims, Co-Defendants, and Accomplices (15 questions); 
D. Representation of the Defendant (10 questions); E. General Considerations (3 questions); and E. 
Chronology of Case (10 questions). Additionally, the prosecutor and the defense attorney are given the 
opportunity to submit comments to be appended to the report 

67 725 S.W.2d 660,663 (Tenn. 1987). 

68 Available athttp://tncourts.gov/press/1999 /01/01 /court-provides-high-tech-tool-legal-research­
murder-cases (last visited 11/17 /17). 
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The collection of Rule 12 data for comparative proportionality review was based on the 

idea, derived from Furman. that capital cases must be distinguishable in a meaningful way from 

non-capital first-degree murder cases. If there is no meaningful and reliable way to distinguish 

between capital and non-capital first-degree murder cases, then the capital punishment system 

operates arbitrarily, contrary to constitutional principles and modern notions of human decency. 

Under this concept of arbitrariness, Rule 12 data collection can make sense. By gathering 

and analyzing this kind of data, we can begin to see statistically whether our judicial system is 

consistently and reliably applying appropriate criteria or standards for selecting only the "worst 

of the bad" defendants for capital punishment, 69 or whether there are other inappropriate criteria 

(such as race, poverty, geographic location, prosecutorial whim, or other factors) that play an 

untoward influence in capital sentencing decisions. 

Unfortunately, the history of the Court's comparative proportionality review, and of Rule 

12, has been problematic.7° Rule 12 data has rarely, if ever, entered into the Court's 

comparative proportionality analysis. There was no effort by the Court or any other public 

agency to organize or quantify Rule 12 data in any comprehensive way. All we have now are 

CD-ROMS with copies of more than a thousand Rule 12 reports that have been filed, with no 

indices, summaries, or sorting of information. There exist no reported Tennessee appellate 

court opinions that cite or use any statistical data compiled from the Rule 12 reports. And 

69 Members of the Tennessee Supreme Court have used the term "worst of the bad" in reference to the 
proposition that the death penalty should be reserved only for the very worst cases. See State v. 
Nichols. 877 S.W.2d 722,739 (Tenn. 1994); State v. Howell. 868 S.W.2d 238,265 (Tenn. 1993) (Reid, C.J., 
concurring); State v. Middlebrooks, 840 S.W.2d 317, 350 (Tenn. 1992) (Drowota, J., concurring and 
dissenting). 

70 In only one case has the Tennessee Supreme Court set aside a death sentence based on comparative 
proportionality review. See State v. Godsey. 60 S.W.3d 759 (Tenn. 2001). 
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perhaps most significantly, in more than one-third of first degree murder cases, trial judges 

have failed to file Rule 12 reports, leaving a huge gap in the data.71 

In the 1990's, Tennessee Supreme Court Justices Lyle Reid72 and Adolpho A. Birch, Jr.73 

began dissenting from the Court's decisions affirming death sentences because of what they 

perceived to be inadequate comparative proportionality review. Justice Reid criticized the 

majority for conducting comparative proportionality review "without a structured review 

process."74 

Then in 1997, the Court decided State v. Bland.75 which dramatically changed the Court's 

purported methodology for conducting a comparative proportionality review. Among other 

things, the Court narrowed the pool of cases to be compared in the analysis. Under Bland. the 

Court now compares the capital case under review only with other capital cases it has 

previously reviewed, and not with the broader pool of all first degree murder cases, including 

those that resulted in sentences of life or life without parole. Justices Reid and Birch dissented 

in Bland. Justice Reid repeated his earlier complaints that the Court's comparative 

proportionality review analysis lacks proper standards.76 Justice Birch agreed with Justice Reid 

71 See discussion of H.E. Miller, Jr.'s survey in Part VI. below. A copy of Mr. Miller's report is attached as 
Appendix 1. 

72 Justice Reid retired from the bench in 1998. 

73 Justice Birch retired from the bench in 2006. 

74 State v. Hodges, 944 S.W.2d 346, 363 (Tenn. 1997) (Reid, J., dissenting). 

75 958 S.W.2d 651 (Tenn. 1997). 

76 Jd.at674-79. 
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and further dissented from the Court's decision to narrow the pool of cases to be considered.77 

Thereafter Justice Birch repeatedly dissented from the Court's decisions affirming death 

sentences, on the ground that the Court's comparative proportionality analysis was essentially 

meaningless.7B Justice Birch stated: "I believe that the three basic problems with the current 

proportionality analysis are that: (1) the proportionality test is overbroad, (2) the pool of cases 

used for comparison is inadequate, and (3) review is too subjective."79 

More recently, in the 2014 decision of State v. Pruitt, Justices William C. Koch, Jr.so and 

Sharon G. Lee dissented from the Court's comparative proportionality methodology.81 Justice 

Koch pointed out the problems with Bland as follows: 

(T]he Bland majority changed the proportionality analysis in a way that deviates not 
only from the language of Tenn. Code Ann.§ 39-13-206(c)(1)(D) but also from the 
relevant decisions of the United States Supreme Court. 

First, the Court narrowed the pool of cases to be considered in a proportionality 
analysis. Rather than considering all cases that resulted in a conviction for first-degree 
murder ( as the Court had done from 1977 to 1997), the Court limited the pool to "only 
those cases in which a capital sentencing hearing was actually conducted ... regardless of 
the sentence actually imposed." State v. Bland, 958 S.W.2d at 666. By narrowly 
construing "similar cases" in Tenn. Code Ann.§ 39-13-206( c)(l)(D), the Court limited 

11 Id. at 679. Because of the meaningless of the Court's comparative proportionality analysis, Justice 
Birch consistently dissented when the Court affirmed death sentences. See, e.g., State v. Leach, 148 
S.W.3d 42, (Tenn. 2004) (Birch, J., concurring and dissenting) ("I have repeatedly expressed my 
displeasure with the current protocol since the time of its adoption in State v. Bland. [Case citations 
omitted.] As previously discussed, I believe that the three basic problems with the current 
proportionality analysis are that: (1) the proportionality test is overbroad, (2) the pool of cases used for 
comparison is inadequate, and (3) review is too subjective. In my view, these flaws undermine the 
reliability of the current proportionality protocol.'1 

78 See State v. Davis, 141 S.W.3d 600, 632-33 (Tenn. 2004) (Birch, J., concurring and dissenting), in 
which Justice Birch presented a list of such cases. 

19 Id. at 633. 

so Justice Koch retired from the bench in 2014. 

81 State v. Pruitt. 415 S.W.3d 180,225 (Tenn. 2013) (Koch, J., concurring and dissenting). 
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proportionality review to only a small subset of Tennessee's murder cases - the small 
minority of cases in which a prosecutor actually sought the death penalty. 

The second limiting feature of the State v. Bland proportionality analysis is found 
in the Court's change in the standard of review. The majority opinion held that a death 
sentence could be found disproportionate only when "the case, taken as a whole, is 
plainly lacking in circumstances consistent with those in similar cases in which the death 
penalty has been imposed." State v. Bland, 958 S.W.2d at 665 ( emphasis added). This 
change prevents the reviewing courts from determining whether the case under review 
exhibits the same level of shocking despicability that characterizes the bulk of our death 
penalty cases or, instead, whether it more closely resembles cases that resulted in lesser 
sentences. 

The third limiting feature of the State v. Bland analysis is the seeming conflation 
of the consideration of the circumstances in Tenn. Code Ann.§ 39-13-206( c)(l)(B) and 
Tenn. Code Ann.§ 39-13-206( c)(l)(C) with the circumstance in Tenn. Code Ann.§ 39-
13-206( c)(l)(D). When reviewing a sentence of death for first-degree murder, the 
courts must separately address whether "[t]he evidence supports the jury's finding of 
statutory aggravating circumstance or circumstances;" whether '[t]he evidence supports 
the jury's finding that the aggravating circumstance or circumstances outweigh any 
mitigating circumstances;" and whether '[t]he sentence of death is excessive or 
disproportionate to the penalty imposed in similar cases, considering both the nature of 
the crime and the defendant" 

As applied since 1997, Statev. Bland has tipped the scales in favor of focusing on 
the evidentiary support for the aggravating circumstances found by the jury and on 
whether these circumstances outweigh the mitigating circumstances. Instead of 
independently addressing the evidence regarding "the nature of the crime and the 
defendant," Eland's analysis has prompted reviewing courts to uphold a death sentence 
as long as the evidence substantiates the aggravating circumstance or circumstances 
found by the jury, as well as the jury's decision that the aggravating circumstance or 
circumstances outweigh any mitigating circumstances.82 

In an earlier case, Justice Birch pointedly summarized the problem with the Court's 

comparative proportionality jurisprudence: "Because our current comparative proportionality 

review system lacks objective standards, comparative proportionality analysis seems to be little 

more than a 'rubber stamp' to affirm whatever decision the jury reaches at the trial level."83 

82 Id. at 227-28. 

83 State v. Chalmers. 28 S.W.3d 913, 924 (Tenn. 2000) (Birch, J., concurring and dissenting). 
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V. SIMPLIFYING THE LOTTERY: A TALE OF TWO CASES 

As the legislature and the Court have expanded the opportunity for arbitrariness by 

expanding the class of death eligible defendants, and as the Court has removed a check against 

arbitrariness by declining to conduct meaningful comparative proportionality review, it is time 

to ask how Tennessee's capital punishment system operates in fact. Returning to the lottery 

scenario, let us simplify the problem by considering just two cases and asking two questions: (i) 

which of the two cases is more deserving of capital punishment? and, (ii) which of the two cases 

actually resulted in a death sentence?B4 

Case #1 

The two defendants were both convicted of six counts of first degree 

premeditated murder. They shot a man and a woman in the head. They strangled to 

death two women, one of whom was pregnant, thus also killing her unborn child. They 

also "stomped" a 16-month old child to death. 

Both of the defendants had previously served time in jail or prison. When one of 

the defendants was released from prison, the two of them got together and dealt drugs 

including marijuana, cocaine, crack cocaine, and pills. Their drug business was 

successful, progressing from selling to "crack heads" and addicts to selling to other 

dealers. One of the defendants, the apparent leader of the two, was described as 

intelligent. 

84 The description of Case #1 is a summary of the facts described in State v. Moss. No. 2014-00746-CCA­
R3-CD (Tenn. Crim. App. 2016}; and Burrell v. State. No. M2015-2115-CCA-R3-PC (Tenn. Crim. App. 
2017}. The description of Case #2 is a summary of the facts described in State v. Pruitt. 415 S.W.3d 180 
(Tenn. 2013}. 
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The defendants planned to rob WC, a male who also dealt drugs. On the night of 

the crime, WC and AM, a female, went to WC's mother's house. The defendants were 

together in Huntsville, Alabama, and one of them telephoned WC. After receiving the 

call, WC and AM left WC's mother's house and went to pick up the defendants. The four 

of them left Huntsville with one of the defendants driving the car, WC sitting in the front 

passenger seat, the other defendant sitting behind WC, and AM sitting behind the driver. 

They drove to a house where the defendants kept their drugs. When the car pulled into 

the garage, the defendant in the back seat shot WC in the back of the head three times. 

The killer then shot AM in the head. The defendants pulled AM out of the back seat, 

dragged her into the utility room and put a piece of plywood over the doorway to 

conceal her body. 

The defendants then went inside the house and found CC, a pregnant woman. 

They bound her hands behind her back and dunked her head in a bathtub to force her to 

reveal where WC kept his drugs and money. When CC was unwilling or unable to tell 

them, they strangled her to death. When the defendants killed CC, they also killed her 

unborn child. After killing CC and her unborn child, they stomped to death the sixteen­

month-old child who was also in the house. 

The defendants then drove to another house where WC kept drugs. WC's body 

was still in the car. They found JB, a woman who was inside the house, and strangled her 

to death in the same manner that they had killed CC. After killing JB, the defendants 

ransacked the house, looking for money and drugs. They took drugs from one or both 

houses, and they took WC's AK-4 7s from the second house. According to the 
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prosecution's theory, the defendants intended to "pin" the killing on WC, so they spared 

the lives of his two children and disposed of his body in the woods. 

The aggravators that would support death sentences in these cases included: 

(i)(l) (murder against a person less than twelve years old); (i)(5) (the murders were 

heinous, atrocious or cruel); (i)(6) (the murders were committed for the purpose of 

avoiding arrest or prosecution); (i)(7) (the murders were committed while the 

defendants were committing other felonies including first degree murder, robbery, 

burglary, theft, kidnapping, and aggravated child abuse); (i)(12) (mass murder); and 

(i)(16) (one of the victims was pregnant). 

Case #2 

Defendant was convicted of first degree felony murder for causing the death of an 

elderly man in the course of carjacking the victim's car. There was no evidence that the 

defendant intended the victim's death. 

The defendant had prior convictions for aggravated burglary, robbery, criminal 

intent to commit robbery, and theft over $500. His 1.Q was tested at 66 and 68, in the 

intellectual disability range; but the court found that he was not sufficiently deficient in 

adaptive behavior to meet the legal definition of intellectual disability that would have 

exempted him from the death penalty.es 

Defendant planned to rob a car. He went to the Apple Market and stood outside 

the store's door. An older man, the victim, came out of the market with groceries in his 

arms and walked to his car. As the man reached the driver's side door, defendant ran up 

behind him, and there ensued a short scuffle lasting about 15 seconds. The defendant 

85 See Adkins v. Virginia. 536 U.S. 304 (2002) (disqualifying the intellectually disabled from the death 
penalty); Tenn. Code Ann.§ 39-13-203 (same). 

34 



threw the man into the car and/or pavement, causing severe injuries including brain 

trauma, fractured bones, and internal bleeding. Defendant slammed the car door and 

drove away. The man was taken to the hospital where he died of his head injuries the 

following day. 

The aggravators that would support a death sentence in this case were: (i) (2) 

(prior violent felonies); (i)(7) (felony murder); and (i)(14) (victim over 70 years old). 

We submit that the majority of persons presented with these two case scenarios, 

without any further information about the operation of Tennessee's death penalty system, 

would choose Case #1 as the more appropriate and likely candidate for the death penalty. In 

fact, however, in Case #1 neither defendant received a death sentence - one received six 

consecutive life sentences, and the other received four concurrent and two consecutive life 

sentences. On the other hand, the defendant in Case #2, who did not premeditate or intend the 

victim's death, was sentenced to death. 

These cases are not comparable. How could the single felony murder case result in a 

death sentence while the premeditated multi-murder case resulted in life sentences? They are 

both fairly recent cases. The multi-victim premeditated murder case was in a rural county in 

the Middle Grand Division of the State, where no death sentences have been imposed since 

2001. By contrast, the single-victim felony murder case, involving a borderline intellectually 

disabled defendant, was in Shelby County which has accounted for 52% of all new Tennessee 

death sentences since mid-2001, of which 86% involved black defendants. These may not be 

the only factors that could explain the disparity between these cases, but they stand out. 

These cases may represent an extreme comparison - although 90% of all multi-murder 

cases resulted in life or LWOP sentences - but this comparison most clearly illustrates a 
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problem with our death penalty system. Geographic location, differing prosecutorial attitudes, 

and the prejudicial influences of defendants' mental impairments are arbitrary factors that, 

along with other arbitrary factors discussed below, too often determine the application of 

capital punishment. In the next part, we review Mr. Miller's survey of first degree murder cases 

since 1977, which we believe supports the proposition that arbitrariness permeates the entire 

system. 

VI. MR. MILLER'S SURVEY OF FIRST DEGREE MURDER CASES 

A. The Survey Process 

Given the Tennessee Supreme Court's abandonment of the original purpose behind Rule 

12 data collection, how can we systematically evaluate the manner by which Tennessee has 

selected, out of more than two thousand convicted first degree murderers, only 86 defendants 

to sentence to death - and only six defendants to execute - during the 40 years the system has 

been in place? Is there a meaningful distinction between death-sentenced and life-sentenced 

defendants? Are we imposing the death penalty only upon those criminals who are the "worst 

of the bad'? Does our system meet the constitutional demand for heightened reliability, 

consistency, and fairness? Or is our system governed by arbitrary factors that should not enter 

into the sentencing decision? 

To test the degree of arbitrariness in Tennessee's death penalty system, attorney H. E. 

Miller, Jr., undertook a survey of all Tennessee first-degree murder cases decided during the 40-

year period beginning July 1, 1977, when the current system was installed. Mr. Miller devoted 
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thousands of hours over several years in conducting his survey. His Report is attached as 

Appendix 1.86 

Mr. Miller began his survey by reviewing the filed Rule 12 reports. He soon discovered, 

however, that in close to one-half of first-degree murder cases, trial judges failed to file Rule 12 

reports - and for those cases, there is no centralized data collection system. Further, many of 

the filed Rule 12 reports were incomplete or contained errors.87 

Mr. Miller found that Rule 12 reports were filed in 1,348 adult first-degree murder cases. 

He has identified an additional 1,166 first-degree murder cases for which Rule 12 reports were 

not filed, bringing the total of adult first degree murder cases that he has been able to find to 

2,514.88 Thus, trial judges failed to comply with Rule 12 in at least 46% of adult first degree 

murder cases.89 This astounding statistic is perhaps explainable by the fact that Rule 12 data 

has never been used by the Court in a meaningful way and has become virtually obsolete since 

86 The appendices to Mr. Miller's Report, which include all of the data he collected, are not included in 
the attachment to this article but are available on request 

87 In 2004, the Tennessee Comptroller of the Treasury noted: "Office of Research staff identified a 
number of cases where defendants convicted of first-degree murder did not have a Rule 12 report, as 
required by law .... Rule 12 reports are paper documents, which are scanned and maintained on CD­
ROM. The format does not permit data analysis." John G. Morgan, Tennessee's Death Penalty: Costs and 
Consequences (Comptroller of the Treasury Office of Research, July 2 004) (found at 
https://deathpenaltyinfo.org/documents/deathpenalty.pdf, last visited 11/17 /17). The situation with 
Rule 12 reports has not improved since the Comptroller's report 

88 There undoubtedly exist additional first-degree murder cases, for which Rule 12 reports were not 
filed, that Mr. Miller did not find. For example, some cases are settled at the trial court level and are 
never taken up on appeal; and without filed Rule 12 reports, these cases are extremely difficult to find. 
Certainly a fair number of recent cases were not found because of the time it takes for a case to proceed 
from trial to the Court of Criminal Appeals before an appellate court record is created. It also is possible 
that cases decided on appeal were inadvertently overlooked, despite great effort to be thorough. To the 
extent there are additional first degree murder cases that were not found, statistics including those 
cases would more strongly support the infrequency of death sentences and the capricious nature of our 
death penalty lottery. 

•• The Rule 12 noncompliance rate is 50% in juvenile first degree murder cases. 
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Bland v. State9o when the Tennessee Supreme Court decided to limit its comparative 

proportionality review only to other capital cases that it had previously reviewed.91 

Because of problems with the Rule 12 reports, Mr. Miller found it necessary to greatly 

broaden his research to find and review the first degree murder cases for which Rule 12 reports 

were not filed, and to verify and correct information contained in the Rule 12 reports that were 

filed. As described in his Report, Mr. Miller researched numerous sources of information 

including cases reported in various websites, Tennessee Department of Correction records, 

Tennessee Administrative Office of the Courts reports, and original court records, among other 

sources. 

Mr. Miller compiled information about each case, to the extent available, including: 

name, gender, age and race of defendant; date of conviction; county of conviction; number of 

victims; gender, age and race of victims (to the extent this information was available); and 

results of appeals and post-conviction proceedings - information that should have been 

included in Rule 12 reports. 

B. Factors Contributing to Arbitrariness 

Mr. Miller's survey reveals that Tennessee's capital sentencing scheme fails to fulfill 

Furman's basic requirement to avoid arbitrariness in imposing the ultimate penalty. Capital 

sentencing in Tennessee is not "regularized" or "rationalized." The statistics, and the 

90 See notes 75-77, supra, and accompanying text 

91 The perpetuation of Rule 12 on the books gives rise to two unfortunate problems. First, Rule 12 
creates a false impression of meaningful data collection, which clearly is not the case when we realize 
the 46% noncompliance rate and the lack of evidence that Rule 12 data has served any purpose under 
the current system. Second, the 46% noncompliance rate among trial judges who preside over first 
degree murder cases tends to undermine an appearance of integrity. We should expect judges to follow 
the Court's rules. 
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experience of attorneys who practice in this area, demonstrate a number of factors that 

contribute to system's capriciousness. 

(1) Infrequency & downward trend 

As pointed out above, frequency of application is the most important factor in assessing 

the constitutionality of the death penalty. As the death penalty becomes less frequently applied, 

there is an increased chance that capital punishment becomes "cruel and unusual in the same 

way that being struck by lightning is cruel and unusual."92 Infrequency of application sets the 

foundation for analysis of the system. 

Since July 1, 1977, among the 2,514 Tennessee defendants who were convicted of first­

degree murder, only 192 of those defendants received death sentences. Among those 192 

defendants, only 86 defendants' death sentences had been sustained as of June 30, 2017, while 

the death sentences imposed on 106 defendants had been vacated or reversed. Accordingly, 

over the span of the past 40 years only approximately 3.4% of convicted first degree murderers 

have received sustained death sentences - and most of those cases are still under review. Of 

those 86 defendants whose death sentences have been sustained, only six were actually 

executed, representing less than 0.2% of all first degree murder cases - or less than one out of 

every 400 cases. In other words, the probability that a defendant who commits first degree 

murder is arrested, found guilty, sentenced to death, and executed is miniscule. Even if 

Tennessee were to hurriedly execute the approximately dozen death row defendants who are 

92 Furman v. Georgia. 408 U.S. at 310 (Stewart, J., concurring). 
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currently eligible for execution dates,93 the percentage of executed defendants as compared to 

all first-degree murder cases would remain extremely small. 

Additionally, over the past twenty years there has been a sharp decline in the frequency 

of capital cases. Table 23 from Mr. Miller's Report tells the story: 

93 Tennessee Supreme Court Rule 12.4 provides that an execution date will not be set until the 
defendant's case has completed the "standard three tiers" of review (direct appeal, post-conviction, and 
federal habeas corpus), which occurs when the defendant's initial habeas corpus proceeding has run its 
full course through the U.S. Supreme Court. The Tennessee Administrative Office of the Courts lists 
eleven "capital cases that have, at one point, neared their execution date." 
http://www.tsc.state.tn.us/media/capital-cases (last visited 11/17/2017). 
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FREQUENCY OF TENNESSEE DEATH SENTENCES 
FREQUENCY OF TENNESSEE DEATH SENTENCES IN 4-YEAR INCREMENTS 

Trials New Death Sustained Ave. New l''Degree 0/o"New" 
4-Y ear Period Resulting Sentences Death Death Murder Death 

in Death (i.e., Initial Sentences94 Sentences per Cases95 Sentences/ 
Sentences Capital Year t" Degree 

Trials) Murders 

711177 - 6/30/81 25 25 6 6.25 oer vear 155 16% 

7 /1/81 - 6/30/85 37 33 12 8.25 oer vear 197 17% 

7 /1/85 - 6/30/89 34 32 15 8. 00 oer vear 238 13% 

7/1/89- 6/30/93 38 37 18 9.25 oer year 282 13% 

7 /1/93 - 6/30/97 21 17 9 4.45 oer year 395 4% 

711197 - 6/30/0 l 32 24 14 6.00peryear 316 8% 

7 /1/0 l - 6/30/05 20 16 5 4.00 per year 283 6% 

7 /1/05 - 6/30/09 5 4 4 I. 00 oer vear 271 1.5% 

7/1/09- 6/30/13 6 6 5 1.50 oer vear 284 2% 
Incomplete Incomplete 

7/1/13- 6/30/17 3 I I 0.25 oer year Data96 Data 
4.88 per year 

TOTALS 221 19597 89'" (40 vears) >2,514 <SO/o 

94 Defendants who received Sustained Death Sentences based on dates of their Initial Capital Trials. 

95 Counted by defendants, not murder victims. 

0/o Sustainec 
Death 

Sentences/ 
l''Degree 
Murders 

4% 

6% 

6% 

6% 

2% 

4% 

2% 

1.4% 

1.7% 
Incomplete 

Data 

<3.5% 

96 Thus far I have found records for only 93 cases resulting in first degree murder convictions for murders 
occurring during the most recent 4-year period. Because of the time it takes for a case to be tried and appealed, 
we have an incomplete record of cases from the most recent years. According to T.B.I. statistics, however, the 
annual number of homicides in Tennessee has remained relatively consistent over the period. See Table 25. 

97 One defendant had 3 separate "new" trials each resulting in "new" and "sustained" death sentences; another 
defendant had 2 such trials. See footnote I, supra. Accordingly, there were 195 "new" trials involving a total 
of 192 defendants, and 89 "sustained" death sentences involving a total of 86 defendants. 

9B See note 96. While 89 trials resulted in Sustained Death Sentences, only 86 defendants received 
Sustained Death Sentences. 
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·---·--·-----··-------------, 

1977-81 1981-85 1985-89 1989-93 1993-97 1997-01 2001-05 2005-09 2009-13 2013-17 

As we can see, disregarding cases that were subsequently reversed or vacated, the 

frequency of new death sentences has fallen from a high of 9.25 per year from 1989 to 1993, to 

a low of0.25 per year during the most recent 4-year period of 2013 to 2017 - a 97% reduction 

in the rate of new death sentences. Moreover, no new death sentence was imposed in 

Tennessee over the three-year period from July 2014 through June 2017; and over the 16-year 

period from February 2001 through June 2017, no death sentence had been imposed in the 

99 This graph includes all original capital trials resulting in "new" death sentences, including those that 
were subsequently reversed or vacated. 
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Middle Grand Division of the State (which includes Nashville-Davidson County and 40 other 

counties, representing more than one-third of the State's population).100 

Mr. Miller broke down the statistics into two groups - cases originally tried during the 

first 24 years, before June 30 2001; and those originally tried during the most recent 16 years, 

through June 30, 2017. Mr. Miller used 2001 as a dividing line because it was during the period 

leading up to that year when Tennessee began experiencing its steep decline in the frequency of 

new death sentences. Also, 2001 was the year when the Office of the District Attorney General 

for Davidson County issued its Death Penalty Guidelines,101 setting forth the procedure and 

criteria that Office would use in determining when to seek a death sentence. 

During the initial 24-year period, Tennessee imposed sustained death sentences on 5.8% 

of the defendants convicted of first-degree murder, at the average rate of 4 sustained death 

sentences per year. Since 2001, the percentage of first degree murder cases resulting in death 

sentences has dropped to less than 2%, at a rate of less than 1 sustained death sentence per 

year. 

At this level of infrequency, it is impossible to conceive how Tennessee's death penalty 

system is serving any legitimate penological purpose. No reasonable scholar could maintain 

that there is any deterrence value to the death penalty when it is imposed with such 

infrequency.102 And there is minimal retributive value when the overwhelming percentage of 

10o See Appendix 2, Chart of Tennessee Capital Trials. 

101 A copy of these Guidelines is on file with the authors and available upon request The current 
Davidson County District Attorney confirmed to one of the authors that the Guidelines remain in effect 
Based on our inquiries, no other district attorney general office has adopted written guidelines or 
standards for deciding when to seek death. 

102 Although a small minority of studies have purported to document a deterrent effect, none have 
documented such an effect in a state like Tennessee where the vast majority of killers get Life or LWOP 
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first degree murder cases (now more than 98%) end up with Life or LWOP.103 Any residual 

deterrent or retributive value in Tennessee's sentencing system is further diluted to the point of 

non-existence by the other factors of arbitrariness listed below. As Justice White stated in 

Furman. "[T]he death penalty could so seldom be imposed that it would cease to be a credible 

deterrent or measurably to contribute to any other end of punishment in the criminal justice 

system."104 

The decline in the frequency of new death sentences in Tennessee also evidences 

Tennessee's evolved standard of decency away from capital punishment. As further explained 

below, in the vast majority of Tennessee Counties, including all counties within the Middle 

Grand Division, the death penalty is essentially dead.105 

sentences, and where those who do receive death sentences long survive their sentencing date, usually 
until they die of natural causes, and are rarely executed. In fact, "the majority of social science research 
on the issue concludes that the death penalty has no effect on the homicide rate." D. Beschle, Why Do 
People Support Capital Punishment? The Death Penalty as Community Ritual. 33 Conn. L. Rev. 765, 768 
(2001). See, e.g., National Research Council of the National Academies, Deterrence and the Death 
Penalty 2 (2012) ("[R]esearch to date on the effect of capital punishment on homicide is not informative 
about whether capital punishment decreases, increases, or has no effect on homicide rates.") 

103 The role of retribution in our criminal justice system is a debatable issue. "Retribution is no longer 
the dominant objective of the criminal law." Williams v. New York., 337 U.S. 241, 248 (1949). Over time, 
"our society has moved away from public and painful retribution toward ever more humane forms of 
punishment" Baze v. Rees. 553 U.S. 35, _ (2008) (Stevens, J., concurring in the judgment). The United 
States Supreme Court has cautioned that, of the valid justifications for punishment, "retribution ... most 
often can contradict the law's own ends. This is of particular concern ... in capital cases. When the law 
punishes by death, it risks its own sudden descent into brutality, transgressing the constitutional 
commitment to decency and restraint" Kennedy v. Louisiana. 554 U.S. 407, _ (2008). 

104 408 U.S. at 311. 

105 The decline in new death sentences in Tennessee mirrors a nationwide trend. According to the Death 
Penalty Information Center, the nationwide number of death sentences has declined from a total of 295 
in 1998 to a total of just 31 in 2016 - a 90% decline. 
https:/(deathpenaltyinfo.org/documents /FactSheet.pdf (last visited 11/13/2017). 
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(2) Geographic disparity 

Death sentences are not evenly distributed throughout the state. Whether it is a function 

of differing crime rates, political environment, racial tensions, the attitude of prosecutors, the 

availability of resources, the competency of defense counsel, or the characteristics of typical 

juries, a few counties have zealously pursued the death penalty in the past, while others have 

avoided it altogether. Over the 40-year period, only 48 of Tennessee's 95 counties (roughly 

one-hall), have conducted trials resulting in death sentences,,106 but as indicated above, the 

majority of death sentences were reversed or vacated. More significantly, only 28 counties, 

representing 64% of Tennessee's population, have imposed sustained death sentences;107 and 

since 2001, only eight counties, representing just 34% of Tennessee's population, have imposed 

sustained death sentences.108 In the most recent five-year period, from July 1, 2012, to June 30, 

2017, Shelby County was the only county to impose death sentences. 

The decline in the number of counties resorting to the death penalty is illustrated by the 

following table taken from Mr. Miller's report, which gives the number of counties that 

conducted capital trials (i.e., trials resulting in death sentences) during each of the ten four­

year increments during the 40-year period:109 

106 See Appendix 2, Chart of Tennessee Capital Trials. 

107 Appendix 1, Miller Report, Table 21. 

108 Id., Table 22. See also Appendix 2, Chart of Tennessee Capital Trials 8. 

109 tiL Table 24. 
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Number of Counties 
4-Y ear Period Conducting 

Capital Trials110 During 
the Indicated 4-Y ear 

Period 
7/1/1977 - 6/30/1981 13 
7/1/1981 - 6/30/1985 18 
7/1/1985 - 6/30/1989 17 
7/l/1989-6/30/1993 18 
7/1/1993 - 6/30/1997 11 
7/1/1997 - 6/30/2001 12 
7/1/2001 - 6/30/2005 11 
7/1/2005 - 6/30/2009 3 
7/1/2009- 6/30/2013 5 
7/l/2013-6/30/2017 1 

It is costly to maintain a capital punishment system.111 As the number of counties that 

impose the death penalty declines, an increasing majority of Tennessee's taxpayers are 

subsidizing the system that is not being used on their behalf, but instead is being used only by a 

diminishingly small number of Tennessee's counties. 

Shelby County stands at one end of the spectrum. Since 1977, it has accounted for 37% 

of all sustained death sentences; over the past 10 years, it has accounted for 57% of Tennessee 

110 These include all 221 Initial Capital Trials and Retrials, whether or not the convictions or death 
sentences were eventually sustained. Obviously, several counties conducted Capital Trials in several of 
the 4-Year Periods. Shelby County, for example, conducted Capital Trials in each of these periods. 

111 There has been no study of the of Tennessee's system. See Tennessee's Death Penalty Costs and 
Consequences, supra note 87, at i-iv ( concluding that capital cases are substantially more expensive than 
non-capital cases, but itemizing reasons why the Comptroller was unable to determine the total cost of 
Tennessee's capital punishment system). Studies from other states, however, have concluded that 
maintaining a death penalty system is quite expensive, costing millions of dollars per year. For a general 
discussion of costs, see Brandon L. Garrett, End of Its Rope: How Killing the Death Penalty Can Revive 
Criminal Justice. 95-100 (Harvard University Press, 2017) (citing studies from several states). The 
Death Penalty Information Center website lists and describes a number of cost studies at 
https: //deathpenaltyinfo.org/costs-death-penalty (last visited 11/15/2017). 
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death sentences during that period; and, as mentioned above, it has accounted for all of 

Tennessee's death sentences during the most recent 5-year period.112 

Lincoln County is one of the many counties that stand at the other end of the spectrum. 

In Lincoln County over the past 39 years, there have been ten first-degree murder cases 

involving eleven defendants and 22 victims ( an average of 2.2 victims per case). No death 

sentences were imposed, even in two mass murder cases. For example, in the recent case of 

State v. Moss.113 discussed in Part V above, the defendant and his co-defendant were each 

convicted of six counts of first-degree premeditated murder; the murders were egregious; but 

the defendants received life sentences, not death. According to the Rule 12 reports, in another 

Lincoln County case, State v. Jacob Shaffer. on July 22, 2011, the defendant. who had committed 

a prior murder in Alabama, was convicted of five counts of first-degree murder and was 

sentenced to LWOP, not death. 

Indeed, in the entire Middle Grand Division, over the past 25 years, since January 1, 

1992, only six defendants received sustained death sentences - a rate of only one case every 

four years, and no cases since February 2001. 

There is a statistically significant disparity between the geographic distribution of first­

degree murder cases, on the one hand, and the geographic distribution of capital cases, on the 

other. Mere geographic location of a case makes a difference, contributing an indisputable 

element of arbitrariness to the system. 

112 Appendix 2, Chart of Tennessee Capital Trials 8. 

113 No. 2013-CR-63 (Tenn. Crim. App., Sep. 21, 2016). 
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(3) Timing and natural death 

To the consternation of many, capital cases take years to work through the three tiers of 

review - from trial and direct appeal through post-conviction and federal habeas - and further 

litigation beyond that. Perhaps that is as it should be, given the heightened need for reliability 

in capital cases and the exceedingly high capital sentencing reversal rate due to trial errors, as 

discussed below. But the long duration of capital cases, combined with natural death rates 

among death row defendants, contributes an additional form of arbitrariness in determining 

which defendants are ultimately executed. 

As of June 30, 2017, among the 56 surviving defendants on death row, the average length 

of time they had lived on death row was more than 21 years, and this average is increasing as 

the death row population ages while fewer new defendants are entering the population.114 

Only ten new defendants were placed on death row during the most recent 10 years, equal in 

number to the ten surviving defendants who had been on death row for over 30 years. One 

surviving defendant had been on death row for more than 35 years. Mr. Miller's Report breaks 

down the surviving defendants' length of time on death row as follows:11s 

Leneth of Time on Death Row 

> 30 Years 

20 - 30 Years 

10-20Years 

< 10 Years 

114 Appendix 1, Miller Report 17. 

11s Id., Table 20. 
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Number of Defendants 
fas of6/30/2017) 

10 

20 

16 

10 



Of the six whom Tennessee has executed, their average length of time on death row was 20 

years, and one had been on death row for close to 29 years.116 

The length of time defendants serve on death row facing possible execution further 

diminishes any arguable penological purpose in capital punishment to the point of nothingness. 

With the passage of time, the force of deterrence disappears, and the meaning of retribution is 

lost.117 

Moreover, during the 40-year period, 24 condemned defendants died of natural causes 

on death row. This means that; so far at least, a defendant with a sustained death sentence is 

four times more likely to die of natural causes than from an execution. Even if Tennessee 

hurriedly executes the approximately dozen death-sentenced defendants who have completed 

their "three tiers" of review,118 with the constantly aging death row population the number of 

natural deaths will continue to substantially exceed deaths by execution. 

Given the way the system operates, a high percentage of natural deaths among the death 

row population is an actuarial fact affecting the carrying out of the death penalty. 

Consequently, the timing of a case during the 40-year period, along with the health of the 

defendant, is an arbitrary factor determining not only whether a defendant will be sentenced to 

death, but also whether he will ever be executed. Furthermore, if a death-sentenced defendant 

116 This includes Daryl Holton who waived his post-conviction proceedings and was executed in 1999 
when he had been on death row only 8 years. 

117 See Johnson v. Bredesen. 130 S.Ct 541,543 (2009) (Stevens,) .• dissenting from denial of certiorari 
immediately before Tennessee's execution of Cecil Johnson, who had been on death row for close to 29 
years) ("[D]elaying an execution does not does not further public purposes of retribution and deterrence 
but only diminishes whatever possible benefit society might receive from petitioner's death.'1, 

110 See note 92, supra. 
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is four times more likely to die of natural causes than by execution, then the death penalty loses 

any possible deterrent or retributive effect for that reason as well. 

( 4) Error rates 

Of the 192 Tennessee defendants who received death sentences during the 40-year 

period, 106 defendants had seen their sentences or convictions vacated because of trial error, 

and only 86 defendants had sustained death sentences ( of whom 56 were still living as of June 

30, 2017) - and most of their cases are still under review.119 This means that during the 40-

year period the death sentence reversal rate was 55%. Among those reversals, three 

defendants were exonerated of the crime, and a fourth was released upon the strength of new 

evidence that he was actually innocent.120 

If 55% of General Motors automobiles over the past 40 years had to be recalled because 

of manufacturing defects, consumers and shareholders would be outraged, the government 

would investigate, and the company certainly would go out of business. One of the fundamental 

principles under the Eighth Amendment is that our death penalty system must be reliable.121 

With a 55% reversal rate, reliability is lacking. 

119 During the 40-year period 24 defendants died of natural causes while their death sentences were 
pending. These are counted as "sustained" death sentences, along with the six defendants who were 
executed and the 56 defendants on death row as of June 30, 2017. 

120 See Appendix 1, Miller Report, at 16. 

121 See, e.g., Caldwell v. Mississippi. 472 U.S. 320, 329 (1985) ("[M]any of the limits this Court has placed 
on the imposition of capital punishment are rooted in a concern that the sentencing process should 
facilitate the responsible and reliable exercise of sentencing discretion."). 
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The existence of error in capital cases and the prospect of reversal is a random factor 

that introduces a substantial element of arbitrariness into the system. Two causes of error, 

ineffective assistance of counsel and prosecutorial misconduct, are discussed below.122 

(5) Quality of defense representation 

We have identified 45 defendants whose death sentences or convictions were vacated by 

state or federal courts on grounds of ineffective assistance of counse1.123 In other words, courts 

have found that 23% of the Tennessee defendants sentenced to death were deprived of their 

constitutional right to effective legal representation. This is an astounding figure, especially 

given the difficulty in proving both the "deficiency" and "prejudice" prongs under the Strickland 

standard for determining ineffective assistance of counsel under the Sixth Amendment.124 In 

two additional cases affirmed by the courts, Governor Bredesen commuted the death sentences 

based, in part, on his determination that the defendants suffered from "grossly inadequate 

defense representation" at trial and/or during the post-conviction process.12s These are 

findings of legal malpractice. 126 If a law firm were judicially found to have committed 

122 Other reversible errors have included unconstitutional aggravators, erroneous evidentiary rulings, 
improper jury instructions, insufficient evidence to support the verdict, among other grounds for 
reversed. See The Tennessee Justice Project, Tennessee Death Penalty Cases Since 1977 (Oct 2007) 
( copy on file with the authors and available upon request). 

123 These cases are listed in Appendix 3, List of Capital TAC Cases. 

124 Strickland v. Washington. 466 U.S. 668 (1984). The difficulty of proving ineffective assistance of 
counsel is embodied in the following oft-quoted passage from Strickland: "Judicial scrutiny of counsel's 
performance must be highly deferential.... Because of the difficulties inherent in making the evaluation, a 
court must indulge a strong presumption that counsel's conduct falls within the wide range of 
professional assistance; ... " Id. at 689 . 

12s See Appendix 1, Miller Report 16. 

126 There are additional capital cases in which courts have vacated death sentences on grounds of 
ineffective assistance of counsel, only to be reversed on appeal. See, e.g., Abdur'Rahman v. Bell. 226 F.3d 
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malpractice in more than 23% of their cases over the past 40 years, the firm would incur 

substantial liability and dissolve. How can we tolerate a capital punishment system that yields 

these results? 

The reasons for deficient defense representation in capital cases are not hard to locate. 

The problem begins with the general inadequacy of resources available to fund the defense in 

indigent cases. In a recently published report, the Tennessee Indigent Defense Task Force, 

appointed by the Tennessee Supreme Court, found: 

There is a strongly held belief in the legal community that attorneys do not receive 
reasonable compensation when representing clients as counsel appointed by the State. 
The Task Force was repeatedly reminded that, in almost every trial situation, the 
attorney for the defendant will be paid less than every other person with the trial 
associated in a professional capacity - less than the testifying experts, the investigators,, 
and interpreters. 

Attorneys and judges from across the state, in a variety of different roles and stages of 
their careers, as well as other officials and experts in the field were overwhelmingly in 
favor of increasing the compensation for attorneys in appointed cases. Concern 
regarding compensation is not new.127 

According to the Task Force, there is a general consensus among lawyers and judges that "the 

current rates for paying certain experts ... are below market rate."120 

Virtually all defendants in capital cases are indigent and must rely upon appointed 

counsel for their defense.129 A typical capital defendant has no role in choosing the defense 

696 (6th Cir. 2000) (affirming deficient performance finding, but reversing on the prejudice prong); 
Morris v. Carpenter. 802 F.3d 825 (6th Cir. 2015) (reversing by applying a strict standard of reviewing 
state court decisions). These cases illustrate differing judicial viewpoints on capital punishment, which 
is another arbitrary factor discussed below. 

127 Indigent Representation Task Force, Liberty & Justice for All: Providing Right to Counsel Services in 
Tennessee 35 (Apr2017) (the "Task Force Report") (available at 
http://tncourts.gov/sites/default/files /docs/irtfreportfinal.pdf. last visited on 11/18/17). 

12s Id. at 52. 
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attorneys who will represent him. Capital cases are unique in many respects and place peculiar 

demands on the defense, involving mitigation investigation, extensive use of experts, "death 

qualification" and "life qualification" in jury selection, and the sentencing phase trial - the only 

kind of trial in the Tennessee criminal justice system in which a jury makes the sentencing 

decision. Thus, capital defense representation is regarded as a highly specialized area oflaw 

practice.13° As noted by the American Bar Association: 

[DJ eath penalty cases have become so specialized that defense counsel have duties and 
functions definably different from those of counsel in ordinary criminal cases .... 

Every task ordinarily performed in the representation of a criminal defendant is 
more difficult and time-consuming when the defendant is facing execution. The 
responsibilities thrust upon defense counsel in a capital case carry with them 
psychological and emotional pressures unknown elsewhere in the law. In 
addition, defending a capital case is an intellectually rigorous enterprise, 
requiring command of the rules unique to capital litigation and constant vigilance 
in keeping abreast of new developments in a volatile and highly nuanced area of 
the law.131 

Handling a death case is all consuming, requiring extraordinary hours and nerves. It is 

difficult for a private attorney to build and maintain a successful law practice while effectively 

129 See note 142, infra. 

130 Tenn. S. Ct R 13, Section 3, acknowledges the specialized nature of capital defense representation by 
imposing special training requirements on appointed capital defense attorneys. This is the only area of 
law in which the Tennessee Supreme Court imposes such a requirement Unfortunately, the Tennessee 
training requirements for capital defense attorneys is inadequate. Cf William P. Redick, Jr., et al., 
Pretend Justice Defense Representation in Tennessee Death Penalty Cases. Mem. L. Rev. 303, 328-33 
2008). 

131 American Bar Association, Guidelines for the Appointment and Performance of Defense Counsel in 
Death Penalty Cases (Revised Edition}. 31 Hofstra L. Rev. 913,923 (2003) (quoting Douglas W. Vick, 
Poorhouse Justice: Underfunded Indigent Defense Services and Arbitrary Death Sentences, 43 Buff. L. 
Rev. 329, 357-58 (1995)) (hereinafter referred to as the ABA Guidelines). 
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defending a capital case at billing rates that do not cover overhead.132 Most public defender 

offices have excessive caseloads without having to take on capital cases.133 For these and other 

reasons, capital defense litigation is a surpassingly difficult, highly specialized field oflaw, 

requiring extensive training and experience and the right frame of mind - as well as sufficient 

time and resources. In Tennessee, especially with the sharp decline in the frequency of capital 

cases, few attorneys have acquired any meaningful experience in actually trying capital cases 

through the sentencing phase, and the training is sparse. Moreover, given the constraints on 

compensation and funds for expert services, Tennessee offers inadequate resources to properly 

defend a capital case, or to attract the better lawyers to the field.134 

On the other hand, some highly effective attorneys, willing to suffer the harsh economics 

and emotional stress of capital cases, do handle these kinds of cases, often with great success 

and at great personal and financial sacrifice.135 Unfortunately, there simply are not enough of 

these kinds of lawyers to go around. 

With a reversal rate based on inadequate defense representation exceeding 23%, 

Tennessee's experience confirms the conclusion reached by the American Bar Association 

several years ago: 

132 See Tenn. S. Ct. R. 13, Section 3(k) (setting maximum billing rates for appointed counsel and funding 
for investigators and experts). 

133 See Task Force Report. supra note 126, at 40-43. 

134 For a thorough discussion of the problems with capital defense representation in Tennessee, see 
Pretend Justice, supra note 129. 

135 Effective capital defense representation requires defense counsel to expend their own funds to cover 
investigative services, because funding provided under Tenn. S. Ct. R. 13, Section 3(k) is grossly 
inadequate. 
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Indeed, problems with the quality of defense representation in death penalty cases have 
been so profound and pervasive that several Supreme Court Justices have openly 
expressed concern. Justice Ginsburg told a public audience that she had "yet to see a 
death case among the dozens coming to the Supreme Court on eve-of-execution stay 
applications in which the defendant was well represented at trial" and that "people who 
are well represented at trial do not get the death penalty." Similarly, Justice O'Connor 
expressed concern that the system "may well be allowing some innocent defendants to 
be executed" and suggested that "[p ]erhaps it's time to look at minimum standards for 
appointed counsel in death cases and adequate compensation for appointed counsel 
when they are used." As Justice Breyer has said, "the inadequacy of representation in 
capital cases" is "a fact that aggravates the other failings" of the death penalty system as 
a whole.136 

It goes without saying that the quality of defense representation can make a difference in 

the outcome of a case. A defendant's life should not turn on his luck of the draw in the lawyers 

appointed to his case, but we know that it does - yet another source of arbitrariness in the 

system. 

(6) Prosecutorial discretion and misconduct 

Prosecutors vary in their attitude towards the death penalty. Some strongly pursue it, 

while others avoid it. In more sparsely populated districts, the costs and burdens of 

prosecuting a capital case may be prohibitive. In other districts (such as Shelby County), the 

political environment and other factors may encourage the aggressive pursuit of the death 

penalty.137 In a 2004 report on the death penalty, Tennessee's Comptroller of the Treasury 

concluded: 

Prosecutors are not consistent in their pursuit of the death penalty. Some prosecutors 
interviewed in this study indicated that they seek the death penalty only in extreme 

136 ABA Guidelines. supra note 130, at 928-29 (internal citations omitted). 

137 Although we have not collected the data on this issue, it is well known among the defense bar that in 
Shelby County, in a significant percentage of capital trials juries do not return verdicts of first-degree 
murder, suggesting a tendency on the part of the prosecution to over-charge. In Davidson County, by 
contrast, in capital trials juries always return guilty verdicts for first-degree murder, although they also 
are known occasionally (especially in recent years) to return Life or LWOP sentences. 

55 



cases, or the "worst of the worst." However, prosecutors in other jurisdictions make it a 
standard practice on every first-degree murder case that meets at least one aggravating 
factor. Still, surveys and interviews indicate that others use the death penalty as a 
bargaining chip to secure plea bargains for lesser sentences. Many prosecutors also 
indicated that they consider the wishes of the victim's family when making decisions 
about the death penalty.BB 

In 2001, the Office of the District Attorney General for Davidson County, Tennessee, 

issued a set of Guidelines that Office would follow in deciding whether to seek the death penalty 

in any case.139 Unfortunately, other district attorneys have not followed suit as they resist any 

written limitations in the exercise of their prosecutorial discretion. There are no uniformly 

applied standards or procedures among the different district attorneys in deciding whether to 

seek capital punishment. The lack of uniform standards, combined with the differing attitudes 

towards the death penalty among the various district attorneys throughout the state, injects a 

substantial degree of arbitrariness in the sentencing system. 

In addition to the vagaries of prosecutorial discretion, the occurrence of prosecutorial 

misconduct adds another element of capriciousness. Prosecutorial misconduct is a thorn in the 

flesh of the death penalty system that can influence outcomes. 140 Sixth Circuit Judge Gilbert 

Merritt has written: "[T]he greatest threat to justice and the Rule of Law in death penalty cases 

is state prosecutorial malfeasance - an old, widespread, and persistent habit The Supreme 

138 Note 87, supra, at 13. 

139 See note 100, supra. 

14° For a discussion of the prevalence ofprosecutorial misconduct throughout the country, see 
Innocence Project, Prosecutorial Oversight: A National Dialogue in the Wake of Connick v. Thompson 
(March 2016) ( available at https: //www.innocenceproject.org/wp-content/uploads /2016/04/IP­
Prosecutorial-Oversight-Report 09.pdf. lastvisited on 11/14/17). In a recent study, the Fair 
Punishment Project found that the Shelby County district attorney's office had the highest rate of 
prosecutorial misconduct findings in the nation. Fair Punishment Project, The Recidivists: New Report 
on Rates of Prosecutorial Misconduct (July 2017) (available at http://fairpunishment.org/new-report­
on-rates-of-prosecutorial-misconduct/, last visited on 11/14/2017). 
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Court and the lower federal courts are constantly confronted with these so-called Brady 

exculpatory and mitigating evidence cases .... In capital cases, this malfeasance violates both 

due process and the Eighth Amendment."141 

We have located at least eight Tennessee capital cases in which either convictions or 

death sentences were set aside because of prosecutorial misconduct, and at least three other 

cases in which courts found prosecutorial misconduct but affirmed the death sentences 

notwithstanding.142 Presumably capital cases are handled by the most experienced and 

qualified prosecutors, so there is no excuse for this level of judicially found misconduct. And we 

can reasonably assume that undetected misconduct, potentially affecting convictions and 

sentences, has occurred in other cases. Suppressed evidence is not always discovered. 

Although inexcusable, some degree of misconduct is explainable, because prosecutors are 

elected officials, and capital cases are fraught with emotion and often highly publicized. These 

kinds of circumstances can lead to excessive zeal. 

1,1 See Judge Gilbert Stroud Merritt, Jr., Prosecutorial Error in Death Penalty Cases. 76 Tenn. L. Rev. 677 
(2008-2009) (citing Bradyv. Maryland. 373 U.S. 83, 87 (1963); other internal citations omitted). 

142 See State v. Buck. 670 S.W.2d 600 (Tenn. 1984) (improper closing argument and Brady violation); 
State v. Smith. 755 S.W.2d 757 (Tenn. 1988) (improper closing argument); State v. Bigbee. 885 S.W.2d 
797 (Tenn. 1994) (improper closing argument); Johnson v. State. 38 S.W.3d 52 (Tenn. 2001) (Brady 
violation); Bates v. Bell. 402 F.3d 635 (6th Cir. 2005) (improper closing argument); House v. Bell. 2007 
WL 4568444 (E.D. Tenn. 2007) (Brady violation); Christopher A. Davis v. State. Davidson County No. 96-
B-866 (April 6, 2010) (Brady violation); Gdongalay Berry v. State, Davidson County No. 96-B-866 (April 
6, 2010)(Bradyviolation). There are other cases of Brady violations which did not serve as grounds for 
reversal. See, e.g., Abdur'Rahman v. Bell. 999 F.Supp.1073, 1088-1090 (1998) (Bradyviolations found 
not material, sentence vacated on !AC grounds, reversed by the 6th Cir.); Rimmer v. State, Shelby Co. 98-
010134, 97-02817, 98-01003 (Oct. 12, 2012) (while the prosecution suppressed evidence, the 
conviction was vacated on !AC grounds); Thomas v. Westbrooks. 849 F.3d 659 (6th Cir. 2017) (Brady 
violation). 
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(7) Defendants' impairments 

From our personal experiences, combined with our research, we submit that the vast 

majority of capital defendants are impaired due to mental illness and/or intellectual 

disability.143 On the one hand, these kinds of impairments can serve as powerful mitigating 

circumstances that reduce culpability in support of a life instead of death sentence, although too 

frequently defendants' impairments are inadequately investigated and presented to the 

sentencing jury by defense counsel. On the other hand, a defendant's impairments can create 

obstacles in effective defense representation and can further create, in subtle ways, an 

unfavorable appearance to the jury during the trial. Too often, a defendant's impairments can 

unjustly aggravate the jurors' and the court's attitude towards the defendant, which is another 

factor contributing to the arbitrariness of the system. 

(i) Mental illness 

Mental illness is rampant among criminal defendants. A study published in 2006 by the 

United States Department of Justice, Bureau of Justice Statistics, found that, nationwide, 56% of 

state prisoners, 45% of federal prisoners, and 64% of those incarcerated in local jails, suffered 

from a serious mental health problem.144 Other studies indicate that the percentage of mentally 

143 Poverty is another cause of mental impairment, which unfortunately is not discussed in the case law. 
According to a 2007 report, every Tennessee death-sentenced defendant who was tried since early 1990 
was declared indigent at the time of trial and had to rely on court-appointed defense counsel; and a large 
majority of those who were tried before then were also declared indigent The Tennessee Justice 
Project, Tennessee Death Penalty Cases Since 1977. note120 supra. There is a growing body of social 
science research demonstrating the adverse psychological and cognitive effects of poverty. See, e.g., 
William Julius Wilson, When Work Disappears (Vintage Books, 1997); Sendhil Mullainathan & Eldar 
Shafir, Scarcity: The New Science of Having Less and How It Defines Our Lives (Picador, 2013). 

144 Doris J. James and Lauren E. Glaze, Mental Health Problems of Prison and Jail Inmates (Bureau of 
Justice Statistics Special Report, September 2006) (found at 
https://www.bjs.gov/content/pub/pdf/mhppji.pdf, last visited 11/15/2017). 
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ill inmates is particularly high on death row. For example, one study found "that of the 28 

people executed in 2015, seven suffered from serious mental illness, and another seven 

suffered from serious intellectual impairment or brain injury."145 Another study concluded: 

"Over half (fifty-four) of the last one hundred executed offenders had been diagnosed with or 

displayed symptoms of severe mental illness."146 

From examining Tennessee capital post-conviction cases, where evidence of mental 

illness among death-sentenced defendants is often investigated and developed in support of 

claims of ineffective assistance of counsel, we can conclude that a significant number of 

defendants on Tennessee's death row suffer from severe mental disorders. The following cases 

illustrate the issue. 

Cooper v. State,147 was the first Tennessee case in which a death sentence was 

vacated on grounds of ineffective assistance of counsel. Trial counsel inadequately 

investigated the defendant's social history and mental condition. In post-conviction, 

expert testimony was presented that the defendant suffered from an affective disorder 

with recurrent major depression over long periods of time, and at the time of the 

homicide his condition had deteriorated to a full active phase of a major depressive 

episode. 

145 Mental Health America, Position Statement 54: Death Penalt;y and People with Mental lllnesses, n. 9 
(June 14, 2016) (citing Death Penalty Information Center, Report: 75% o/2015 Executions Raised Serious 
Concerns About Menatl Health or Innocence, archived at https:f/perma-archives.org/warc/00!8-
D DOD /http: f/www.deathpenaltyinfo.org/ category/ categories /issues/ mental- illness (last visited 
12/15/17). 

146 Id. (citing Robert J. Smith, et al., The Failure of Mitigation?, 65 Hastins L.J. 1221, 1245 (2014). 

147 847 S.W.2d 521 (Tenn. Crim. App. 1992). 
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In Wilcoxson v. State.148 the defendant had been diagnosed at different times with 

schizophrenia, schizo-affective disorder, and bipolar disorder. The Court of Criminal 

Appeals found trial counsel's performance to be deficient in failing to raise the issue of 

the defendant's competency to stand trial, and in failing to present evidence of the 

defendant's psychiatric problems to the jury as mitigating evidence in sentencing. While 

the Court found that post-conviction counsel failed to carry their burden of 

retrospectively proving the defendant's incompetency to stand trial, the Court vacated 

the death sentence on grounds of ineffective assistance of counsel for their failure to 

present social history and mental health mitigation evidence at sentencing. 

In Taylor v. State,149 the post-conviction court set aside the defendant's 

conviction and death sentence on the ground that his trial counsel were deficient in their 

investigation and presentation of defendant's psychiatric disorders pre-trial, in 

connection with his competency to stand trial, and during the trial, in connection with 

his insanity defense and his sentencing hearing. The evidence included an assessment 

by a forensic psychiatrist for the state, who was not discovered by defense counsel and 

therefore did not testify at trial, that the defendant was psychotic. 

In Carter v. BelJ.150 according to expert testimony presented in federal habeas, the 

defendant suffered from psychotic symptoms involving hallucinations, paranoid 

delusions and thought disorders consistent with paranoid schizophrenia or an organic 

delusional disorder. His death sentence was vacated on grounds of ineffective assistance 

148 22 S.W.3d 289 (Tenn. Crim. App. 1999). 

149 1999 WL 512149 (Tenn. Crim. App. 1999). 

1so 218 F.3d 581 (6th Cir. 2000). 
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of counsel because his trial lawyers failed to investigate his social and psychiatric 

history. 

In Harries v. Bell.151 the federal habeas court found that the defendant's trial 

counsel failed to investigate and develop evidence of the defendant's abusive childhood 

background; his frontal lobe brain damage, which impaired his mental executive 

functions; and his mental illness, which had been variously diagnosed as bipolar mood 

disorder, anxiety disorder, and post-traumatic stress disorder. The federal court vacated 

the death sentence on the basis of ineffective assistance of counsel. 

Adverse childhood experiences and severe mental illness can profoundly affect 

cognition, judgment, impulse control, mood and decision-making. Unfortunately, these cases 

are typical in the death penalty arena. 152 A defendant's mental illness, if not fully realized by 

defense counsel, and if not properly presented and explained to the jury at trial, can prejudice 

the defendant both in his relationship with his defense counsel, and in his demeanor before the 

jury.153 

Regarding the effect of mental illness on the attorney-client relationship, the ABA 

Guidelines explain: 

Many capital defendants are ... severely impaired in ways that make effective 
communication difficult: they may have mental illnesses or personality disorders that 
make them highly distrustful or impair their reasoning and perception of reality; they 

151 417 F.3d 631 (6th Cir. 2005). 

152 One of the authors, Mr. MacLean, has worked on a number of capital cases in state post-conviction 
and federal habeas proceedings. In every case he has worked on, the defendant has been diagnosed with 
a severe mental disorder. 

153 For a discussion of the potential effects of a defendant's impairments on his legal representation, see 
Bradley A. MacLean, Effective Capital Defense Representation and the Difficult Client. 76 Tenn. L. Rev. 
661 (2009). 
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may be mentally retarded or have other cognitive impairments that affect their 
judgment and understanding; they may be depressed and even suicidal; or they may be 
in complete denial in the face of overwhelming evidence. In fact, the prevalence of 
mental illness and impaired reasoning is so high in the capital defendant population that 
"[i]t must be assumed that the client is emotionally and intellectually impaired." 154 

Regarding the potential effect of a defendant's mental illness at trial, Justice Kennedy's 

comment in Riggins v. Nevada,155 involving the side-effects of anti psychotic medication in a 

capital case, is instructive: 

It is a fundamental assumption of the adversary system that the trier of fact observes the 
accused throughout the trial, while the accused is either on the stand or sitting at the 
defense table. This assumption derives from the right to be present at trial, which in 
turn derives from the right to testify and rights under the Confrontation Clause. At all 
stages of the proceedings, the defendant's behavior, manner, facial expressions, and 
emotional responses, or their absence, combine to make an overall impression on the 
trier of fact, an impression that can have a powerful influence on the outcome of the trial. 
If the defendant takes the stand, ... , his demeanor can have a great bearing on his 
credibility and persuasiveness, and on the degree to which he evokes sympathy. The 
defendant's demeanor may also be relevant to his confrontation rights.156 

(ii) Intellectual disability 

In Atkins v. Virginia, decided in 2000,157 the United States Supreme Court declared that if 

a defendant fits a proper definition of intellectual disability ( or mental retardation, as the term 

was used at the time), he is ineligible for the death penalty under the Eighth Amendment Cruel 

and Unusual Punishments Clause. The Court left it to the states to formulate an appropriate 

definition and procedure for determining intellectual disability. 

154 ABA Guidelines. supra note 130, at 1007-08 (quoting Rick Kamm en & Lee Norton, Plea Agreements: 
Working with Capital Defendants. The Advocate, Mar 2000, at 31). 

155 Riggins v. Nevada. 504 U.S. 127 (1992). 
156 Id. at 142. 

157 Atkins v. Virginia. 536 U.S. 304 (2002); Hall v. Florida. 572 U.S.~ 134 S.Ct 1986 (2014). 
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Before Atkins was decided, in 1991 the Tennessee General Assembly enacted Tenn. Code 

Ann. § 39-13-203 to exempt from the death penalty those defendants who fit the statutory 

definition of "mental retardation." The statute has since been amended to change the label from 

"retardation" to "intellectual disability," but the three statutory elements to the definition 

remain the same: "(1) significantly subaverage general intellectual functioning as evidenced by 

a functional intelligence quotient (I.Q.) of seventy (70) or below; (2) Deficits in adaptive 

behavior; and (3) The intellectual disability must have been manifested during the 

developmental period, or by eighteen (18) years of age:•1ss Many Tennessee capital defendants 

have low intellectual functioning, and a number of them can make viable arguments that they fit 

within the statutory definition of intellectual disability and therefore should be exempt from 

capital punishment, although often they do not prevail on this issue.1s9 

A defendant's low intellectual functioning can lead to two additional avenues of 

arbitrariness in Tennessee's capital punishment system. 

158 State v. Pruitt. 415 S.W.3d 180,202 (Tenn 2013) (quoting Tenn. Code Ann.§ 39-13-203(a). See also 
Van Tran v. Colson. 764 F.3d 594,605 (6th Cir. 2014). 

159 A number of capital defendants have reported 1.Q.'s in tbe borderline range of intellectual disability, 
even if many of them did not qualify for tbe intellectual disability exemption. See, e.g., Nesbitv. State. 
452 S.W.3d 779, 794 (Tenn. 2014) (reported I.Q. of 74); State v. Pruitt. 415 S.W.3d 180, 202 (Tenn. 
2013) (reported I.Q. of 66 and 68); Keen v. State, 398 S.W.3d 594,617 (Tenn. 2012) (Wade, J., 
dissenting) (reported 1.Q. of 67); Cribbs v. State. 2009 WL 1905454, at *17 (Tenn. Crim. App. 2009) 
(reported 1.Q. of 73); State v. Strode. 232 S.W.3d 1, 5 (Tenn. 2007) (reported I.Q. of 69); State v. Rice, 184 
S.W.3d 646,661 (Tenn. 2006) (reported 1.Q. of79); Howell v. State. 151 S.W.3d 450,459 (Tenn. 2004) 
(reported 1.Q. of between 62 and 73, with a high score of 91); State v. Carter. 114 S.W.3d 895, 900 (Tenn. 
2003) (reported I.Q. of78); State v. Dellinger. 79 S.W.3d 458, 465-66 (Tenn. 2002) (reported I.Q. of 
between 72 and 83); Van Tran v. State. 66 S.W.3d 790, 793 (Tenn. 2001) (reported I.Q. of between 65 
and 72); State v. Blanton. 975 S.W.2d 269,278 (Tenn. 1998) (reported 1.Q. of 74); State v. Smith. 893 
S.W.2d 908, 912 (Tenn. 1994) (reported I.Q. ranging from 54 to 88); Cooper v. State. 847 S.W.2d 521, 
525 (Tenn. Crim. App. 1992) (I.Q. in the "sixties and seventies"); State v. Black. 815 S.W.2d 166, 174 
(Tenn. 1991) (reported 1.Q. of 76); State v. Payne. 791 S.W.2d 10, 17 (Tenn. 1990) (reported 1.Q. of 78 to 
82). 
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First, the statutory category of intellectual disability is arbitrarily and vaguely defined. 

Intellectual disability is determined on a multi-dimensional set of sliding or graduated scales, 

and the condition can manifest itself in a multitude of ways. How are we to measure those 

scales, and how are we to draw a fine line in identifying those who fall within the category of 

defendants who shall be exempted from capital punishment? For example, what is the practical 

difference between a functional J.Q. of 71 versus 69? In many cases, the defendant has been 

administered several J.Q. tests at different points in his life yielding different scores. How are 

those scores to be reconciled? Moreover, the measure of each scale cannot be ascertained 

strictly from raw test scores but requires the application of an expert witness's "clinical 

judgment."160 In a battle of testifying experts, whose clinical judgment are we to trust? As the 

Tennessee Supreme Court has acknowledged, 'Without question, mental retardation is a 

difficult condition to define. The U.S. Supreme Court, in Atkins v. Virginia. admitted as much, 

stating: '(t]o the extent there is serious disagreement about the execution of the mentally 

retarded offenders, it is in determining which offenders are in fact retarded."' 161 With 

reference to the J.Q. element of the statutory definition, the Howell Court went on to say. "The 

statute does not provide a clear directive regarding which particular test or testing method is to 

be used."162 Consequently. the proper interpretation of the definition, and its application to 

160 In Coleman v. State. 341 S.W.3d 221, 221 (Tenn. 2011). the Court held that the statutory definition 
"does not require that raw scores on I.Q. tests be accepted at their face value and D the courts may 
consider competent expert testimony showing that a test score does not accurately reflect a person's 
functional 1.Q." 

161 Howell v. State, 151 S.W.3d, at 547 (quoting Atkins. 536 U.S., at 317). 

162 Id. at 459. 
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specific cases, has generated considerable litigation.163 These cases involve a battle of the 

experts, and whether a defendant is found to be intellectually disabled under the statutory 

definition and therefore exempt from the death penalty may well depend on the quality of his 

defense counsel, the personality and persuasiveness of the expert testimony, and the 

disposition and receptivity of the judge making the ultimate determination. In close cases, the 

issue has a markedly subjective aspect, leaving room for arbitrary decision-making. 

The second factor contributing to arbitrariness relates to one of the reasons for 

disqualifying the intellectually disabled from capital punishment - their reduced capacity to 

assist in their defense. In Atkins, the United States Supreme Court explained: 

The reduced capacity of mentally retarded offenders provides a second justification for a 
categorical rule making such offenders ineligible for the death penalty. The risk "that the 
death penalty will be imposed in spite of factors which may call for a less severe penalty" 
is enhanced, not only by the possibility of false confessions, but also by the lesser ability 
of mentally retarded defendants to make a persuasive showing of mitigation in the face 
of prosecutorial evidence of one or more aggravating factors. Mentally retarded 
defendants may be less able to give meaningful assistance to their counsel and are 
typically poor witnesses, and their demeanor may create an unwarranted impression of 
lack of remorse for their crimes .... [M]oreover, reliance on mental retardation as a 
mitigating factor can be a two-edged sword that may enhance the likelihood that the 
aggravating factor of future dangerousness will be found by the jury. Mentally retarded 
defendants in the aggregate face a special risk of wrongful execution.164 

In this respect, intellectual disability and mental illness similarly affect the reliability of 

capital sentencing, by impairing, through no fault of the defendant, both the defendant's 

163 See, e.g., Black v. Carpenter. 866 F.3d 734 (6th Cir. 2017) (reflecting years of litigation in a case 
involving a broad range ofl.Q. scores); Van Tran v. Colson. 764 F.3d 594 (6th Cir. 2014) (after years of 
litigation, vacating the state court's judgment and ruling that defendant was intellectually disabled and 
therefore exempt from execution); Coleman v. State. 341 S.W.3d 221 (Tenn. 2011) (discussing a line of 
Tennessee intellectual disability cases illustrating the Court's struggle in interpreting the meaning of the 
statutory elements). 

164 536 U.S. at 320-21. 
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capacity to work with defense counsel and the defendant's capacity to present himself to the 

court and the jury in a favorable way. 

With regard to sentencing. this problem may be partially resolved when the defendant is 

found to fall within the statutory definition of intellectual disability. But there are several other 

cases in which the defendant's intellectual functioning is compromised but the defendant is not 

declared intellectually disabled. Too often it is simply a matter of degree and subjective 

evaluation by the judge in the face of conflicting expert testimony. Even if a defendant is held 

not to be exempt from capital punishment, his reduced intellectual functioning can nevertheless 

impair his capacity to assist in his defense and to present himself in the courtroom, which 

contributes to the arbitrariness of the system. 

(8) Race 

African Americans represent 17% of Tennessee's population, according to the U.S. 

Census Bureau, but they represent 44% of Tennessee's current death row population.165 (Only 

51 % of the current death row population is non-Hispanic White.) While a number of factors 

may account for this discrepancy, it cannot be ignored, and it suggests a pernicious form of 

arbitrariness. 

No one can doubt the existence of implicit racial bias in our criminal justice system, and 

this bias inevitably infects the capital punishment system.166 The exercise of discretion 

165 Appendix 1, Miller Report, at 10. 

166 For general discussions of implicit racial bias, see, e.g., Christine Jolls & Cass R. Sunstein, The Law of 
Implicit Bias. 94 Cal. L. Rev. 969 (2006); Jennifer L. Eberhardt, et al., Seeing Black: Race. Crime. and 
Visual Processing. 87 Journal of Personality and Social Psychology 876 (2004). The presence of racial 
bias in our criminal justice system - whether explicit or implicit - has been well established. See, e.g., 
Michelle Alexander. The New Jim Crow: Mass Incarceration in the Age of Colorblindness (The New Press 
2010); Samuel R. Gross, et al., Race and Wrongful Convictions (National Registry of Exonerations, Mar 7, 
2017). See also United States Sentencing Commission, Demographic Differences in Sentencing (Nov 
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permeates a capital case - from the time of arrest through the charging decision, the district 

attorney's decision to seek the death penalty, innumerable decisions by all of the parties and 

the judiciary throughout the proceedings, and the ultimate jury decision of life versus death. 

Where there is discretion, there is room for implicit racial bias. 

In 1997 the Tennessee Supreme Court's Commission on Racial and Ethnic.Fairness 

issued its Final Report at the conclusion of its two-year review of the State's judicial system.167 

Among other things, the Commission concluded that while no "explicit manifestations of racial 

bias abound (in the Tennessee judicial system] ... , institutionalized bias is relentlessly at 

work."168 While our society continually attempts to eradicate the effects of implicit bias from 

our institutions, there is no indication that it has been eliminated from our capital sentencing 

system. 

The American Bar Association commissioned a study of racial bias in Tennessee's capital 

punishment system that was published in 2007.169 The study concluded that the race of the 

2017) (based on several studies, concluding that "black male offenders continue[] to receive longer 
sentences than similarly situated Black offenders" by a substantial margin) (available at 
https://www.ussc.gov/research/research-reports I demographic-differences-sentencing. last visited 
11/18/2017). 

167 Final Report of the Tennessee Commission on Racial and Ethnic Fairness to the Supreme Court of 
Tennessee (1997) (available at 
http:l/www.tsc.state.tn.us/sites/default/files/docs/report from commission on racial ethnic fairness 
Jllf, last visited 11/17 /17). 

168 Id. at 5. 

169 Glenn Pierce, at al., Race and Death Sentencing in Tennessee: 1981-2000, Appendix 1 to The 
Tennessee Death Penalty Assessment Report. note 181, infra. 
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defendant and the victim influences who receives the death sentence, "even after the level of 

homicide aggravation is statistically controlled."170 

The recent trend regarding race is disturbing. Over the past ten years, from July 1, 2007 

to June 30, 2017, there were nine trials resulting in new death sentences; in all but one of those 

cases (i.e., in 89% of the cases), the defendant was African Amelican.171 It appears that as the 

death penalty becomes less frequently imposed, in an increasing percentage of cases it is 

imposed on African Americans. 

(9) Judicial disparity 

While judges are presumed to be objective and impartial, from our experience in capital 

cases we know that different judges view these cases differently, and the predisposition of a 

judge can influence his or her decisions in capital cases. We can begin by looking at the deeply 

divided death penalty opinions issued by the Supreme Court on a yearly basis, from the nine 

differing opinions issued in Furman v. Georgia in 1972 through the five conflicting opinions 

issued in Glossip v. Gross in 2015,172 and in cases since then. For example, Justices Brennan and 

Marshall categorically opposed the death penalty and always voted to reverse or vacate death 

sentences, while Justices Rehnquist and Scalia consistently voted to uphold death sentences, 

and this split continues with the current members of the Court. 

We see similarly opposing views expressed on the United States Court of Appeals for the 

Sixth Circuit. These judges, persons of integrity and intelligence, acting in good faith, and 

looking at the same cases involving the same legal principles, often come to opposing 

170 Id. at Q. 

171 See Appendix 2, Chart of Tennessee Capital Trials. These numbers exclude retrials. 
172 576 U.S.~ 135 S.Ct. 2726 (2015). 
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conclusions about what the proper outcomes should be. Among the defense bar, and probably 

within the Attorney General's office, we know that in many federal habeas cases, the judge or 

panel that we draw will likely determine the outcome of the case. 

Our review of the voting records of Sixth Circuit judges in capital habeas cases arising 

out of Tennessee emphasizes the point. The Chart of Sixth Circuit Votin9 in Tennessee Capital 

Habeas Cases, attached as Appendix 4, breaks down the Sixth Circuit votes according to political 

party affiliation - i.e., according to whether the judges were appointed by Republican or 

Democrat administrations. We found 37 Sixth Circuit decisions in which the Court finally 

disposed of capital habeas cases from Tennessee. In those cases, Republican-appointed judges 

cast 88% of their votes to deny relief and only 12% of their votes to grant relief. By contrast, 

Democrat-appointed judges cast only 22% of their votes to deny relief, and 78% of their votes 

to grant relief. In other words, the voting records for Republican-appointed judges were the 

opposite from the voting records for Democrat-appointed judges; Republican-appointed judges 

were significantly more favorable to the prosecution, whereas Democrat-appointed judges 

were significantly more favorable to the defense.173 

The political skewing of the voting records is greater in the twenty cases that were 

decided by split votes, which represent a majority of the Sixth Circuit cases. In those cases, 

Republican-appointees voted against the defendant 93% of the time, and for defendant only 7% 

of the time; whereas Democrat-appointees voted exactly the opposite way - against the 

defendant only 7% of the time, and for the defendant 93% of the time. Similarly, in the six 

Tennessee capital cases that were decided by the full en bane Court, Republican-appointed 

judges cast 91 % of their votes against the defendants, whereas Democrat-appointed judges cast 

173 Appendix 4, Chart of Sixth Circuit Voting in Tennessee Capital Habeas Cases, at. 1-5. 
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97% of their votes in favor of the defendants. In five of the six en bane cases, the Court's 

decision was determined strictly along party lines.174 

Without pointing to individual members of the Tennessee judiciary, it is reasonable to 

believe that different state court judges also differ in their exercise of judgment in these kinds of 

cases. All practicing attorneys know that a judge's worldview can shape his or her attitude 

towards the death penalty, and towards criminal defendants and the criminal justice system in 

general. These attitudes can affect decisions ranging from the final judgment in a post­

conviction case to rulings on evidentiary and procedural issues during the course of pre-trial 

and trial proceedings. 

That is to be expected in the highly controversial and emotionally charged arena of 

capital punishment. It is human nature. Everyone approaches these kinds of issues with 

certain cognitive biases shaped by differing worldviews.175 Trial judges are elected officials, 

and we know from the experience of Justice Penny White that the politics of the death penalty 

can even influence the Court's composition.176 It goes without saying that liberal judges tend to 

174 Id. at 5-6. 

175 For interesting discussions of how different cognitive styles deal with controversial social issues in 
different ways, see, e.g., Richard A. Posner, How Judges Think (Harvard University Press) (2008); Adam 
Benforado &Jon Hanson, The GreatAttributional Divide: How Divergent Views of Human Behavior Are 
Shaping Legal Policy. 57 Emory L. Rev. 312 (2008); and Dan M. Kahan & Donald Bramam, Cultural 
Cognition and Public Policy. 24 Yale Law & Policy Rev. 147 (2006). For studies of judicial bias based on 
differing political perspectives, see, e.g., Max M. Schanzenbach and Emerson H. Tiller, Reviewing the 
Sentencing Guidelines: Judicial Politics. Emperical Evidence, and Reform. 75 U. Chi. L. Rev. 715 (2008); 
Chris Guthrie, Misjudging, 7 Nev. L. J. 420 (2007). 

176 In 1996 Justice White became the only Tennessee Supreme Court Justice who was removed from 
office in a retention election. She was the political victim of a campaign to remove her from the Court 
because of her concurring vote to reverse the death sentence in a single death penalty case -State v. 
Odom, 928 S.W.2d 18 (Tenn. 1996). Justice White's experience was discussed in a recent study 
regarding the effects of political judicial elections on judicial decision-making in capital cases. See 
Reuters Investigates, Uneven Justice: In states with elected high court judges. a harder line on capital 
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be somewhat more sympathetic to defense arguments, and conservative judges tend to be 

somewhat more sympathetic to prosecution arguments. This is not necessarily a criticism, for 

in our society diversity of viewpoint is a good thing. But in highly charged death penalty cases, 

where divergent points of view are more likely to come to the fore, and where arbitrariness is 

not to be tolerated, differences in judicial disposition contribute to the capriciousness of the 

capital punishment system. From our study, this is obviously true to a remarkable degree in 

the federal court system, and there is good reason to believe it is true at least to some degree in 

the state court system as well. 

C. Comparative Disproportionality: Single vs. Multi-Murder Cases 

It is beyond the scope of this article to identify the many extremely egregious cases 

resulting in Life or LWOP sentences, or to compare them to the many significantly less 

egregious cases leading to death sentences or executions. But the statistics concerning one 

simple metric make the point - number of victims. Mr. Miller has identified 339 defendants 

convicted of multiple counts of first-degree murder since 1977. Of those, only 33 (or 10%) 

received sustained death sentences, whereas 306 ( or 90%) received Life or LWOP.177 Several 

in the Life/LWOP category were convicted of three or more murders. These numbers can be 

broken down as follows: 

punishment (Sept 22, 2015) (found athttp:(/www.reuters.com/investigates/special-report/usa­
deathpenalty-judges/. lastvisited on 11/15/2017). 

177 Appendix 1, Miller Report, at 12. 

71 



Multi-Murder Cases - Breakdown By Number of Victims & Sentences178 

Number of Victims LifeorLWOP Sustained Death Totals 
Sentences Sentences 

2 259 24 283 
(92% of 2-Victim cases) (8% of2-Victim cases) 

3 32 7 39 
(82% of 3-Victim cases) (18% of3-Victim cases) 

4 11 1 12 
(92% of 4-Victim cases) (8% of 4-Victim cases) 

5 1 0 1 
(100% of 5-Victim cases) (0% of 5-Victim cases) 

6 3 1 4 
PS% of 6-Victim cases) (25% of6-Victim cases) 

TOTALS 306 33 339 
(90% of Multi-Murder (10% of Multi-Murder 

Cases) Cases) 

Virtually all of these defendants were found guilty of premeditated murder (as opposed 

to felony murder). Thus, from these statistics, if a defendant deliberately killed two or more 

victims, he was nine times more likely to be sentenced to Life or LWOP than death; and the 

sentence he received most likely depended on extraneous factors such as the geographic 

location of the crime, the prosecutor, quality of defense counsel, timing of the case, and the 

other factors described above. 

On the other hand, compared to the 306 multiple murder defendants who were 

sentenced to life or LWOP instead of death, a majority of the defendants with sustained death 

1,s Table 13A, Miller Report. 
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sentences (53 out of a total of 86, or 62%) committed single murders, and several of them were 

found guilty of felony murder and not premeditated murder.179 

This comparative disproportionality demonstrates a lack of rationality in Tennessee's 

system. The evidence of such inconsistent results, of sentencing decisions that cannot be 

explained solely on the basis of individual culpability, indicates that the system operates 

arbitrarily, contrary to the requirements of the Eighth Amendment. 

VII. CONCLUSION 

A. U.S. Supreme Court Dissenting Opinions 

We are not alone in claiming that the historical record shows that capital sentencing 

systems like Tennessee's fail Furman's commandment against arbitrariness and capriciousness. 

The death penalty has hung by a thin thread since it was reinstated in Gregg. The vote to 

uphold the guided discretion scheme in Gregg was seven-to-two. Justices Powell, Blackmun and 

Stevens were among the seven in the majority. However, after years of observing the 

application of guided discretion sentencing schemes in the real world, each of these Justices 

changed his mind. These three Justices, combined with the dissenting Justices in Gregg.rno 

would have constituted a majority going the other way. 

179 We have identified ten cases resulting in sustained death sentences in which the defendants were 
convicted of felony murder and not premeditated murder: State v. Barnes. 703 S.W.2d 611 (Tenn. 
1985); State v. Middlebrooks. 840 S.W.2d 317 (Tenn. 1992); State v. Howell. 868 S.W.2d 238 (Tenn. 
1993); State v. Nichols. 877 S.W.2d 722 (Tenn. 1994); State v. Cazes. 875 S.W.2d 253 (Tenn. 1994); State 
v. Carter. 988 S.W.2d 145 (Tenn. 1999); State v. Chalmers. 28 S.W.3d 913 (Tenn. 2000); State v. Powers. 
101S.W.3d 383 (Tenn. 2003); State v. Pruitt, 415 S.W.3d 180 (Tenn. 2013); State v. Bell, 480 S.W.3d 486 
(Tenn. 2015). 

180 Justices Brennan and Marshall cast the dissenting votes. 
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Justice Powell dissented in Furman. voting to uphold discretionary death penalty 

statutes, and also authored the Court's decision in McCleskeyv. Kemp. 481 U.S. 279 (1987), 

which upheld Georgia's death penalty against a challenge based upon demonstrated racial bias. 

Shortly after his retirement, however. his biographer published the following colloquy: 

In a conversation with the author [John C. Jeffries Jr.] in the summer of 1991, 
Powell was asked if he would change his vote in any case: 

"Yes, McCleskey v. Kemp." 
"Do you mean you would now accept the argument from statistics?" 
"No, I would vote the other way in any capital case." 
"In any capital case?" 
"Yes." 
"Even in Furman v. Georgia?" 
"Yes, I have come to think that capital punishment should be abolished." 

Capital punishment. Powell added, "serves no useful purpose." The United States 
was "unique among the industrialized nations of the West in maintaining the 
death penalty," and it was enforced so rarely that it could not deter.1s1 

Justice Blackmun, who also dissented in Furman and voted to uphold discretionary 

sentencing statutes, and voted with the majority in Gregg. first expressed his changed view in 

1992: 

Twenty years have passed since this Court declared that the death penalty must 
be imposed fairly, and with reasonable consistency, or not at all, see Furman v. 
Georgia. 408 U.S. 238 (1972), and, despite the effort of the States and the Court to 
devise legal formulas and procedural rules to meet this daunting challenge, the 
death penalty remains fraught with arbitrariness, discrimination, caprice. and 
mistake. 182 

Justice Stevens, who was relatively new to the Court when he joined the Gregg majority. 

followed suit fourteen years later in 2008: 

181 John C. Jeffries Jr., Justice Lewis F. Powell Tr.: A Biography. at 451-52 (Charles Scribner's Sons, 1994). 

182 Callins v. Collins. 510 U.S. 1141, 1143 (1994) (Blackmun, J., dissenting). 
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I have relied on my own experience in reaching the conclusion that the 
imposition of the death penalty represents "the pointless and needless extinction 
of life with only marginal contributions to any discernible social or public 
purposes. A penalty with such negligible returns to the State [is] patently 
excessive and cruel and unusual punishment violative of the Eighth Amendment." 
Furman. 408 U.S. at 312 (White, J., concurring).183 

With reference to current Justices who were not on the Court when Gregg was decided, 

in the case of Glossip v. Gross. Justices Breyer and Ginsburg recently looked at the historical 

record. In a careful analysis, they explained why a system such as Tennessee's can no longer be 

sustained. They summarized their analysis as follows: 

In 1976, the Court thought that the constitutional infirmities in the death penalty could 
be healed; the Court in effect delegated significant responsibility to the States to develop 
procedures that would protect against those constitutional problems. Almost 40 years 
of studies, surveys, and experience strongly indicate, however, that this effort has failed. 
Today's administration of the death penalty involves three fundamental constitutional 
defects: (1) serious unreliability, (2) arbitrariness in application, and (3) unconscionably 
long delays that undermine the death penalty's penological purpose. Perhaps as a result. 
( 4) most places within the United States have abandoned its use.184 

The Glossip dissent is significant because it represents a shifting view and eloquently reflects 

on the failed effort over forty years to apply guided discretion capital sentencing schemes that 

were supposed to address the problem of arbitrariness. The historical record in Tennessee, as 

well as in other states that have attempted to maintain capital sentencing systems, speaks to 

how this kind of system simply has not been able to accomplish that goal. 

B. Opinions from the ALI and the ABA Tennessee Assessment Team 

The opinions of the dissenting Supreme Court Justices are echoed by other leading 

authorities. 

18
3 Baze v. Rees. 128 S.Ct 1520, 1549-51 (2008) (Stevens, J., concurring in result). 

184 Glossip v. Gross. 576 U.S.~~ 135 S.Ct 2726, _ (2015) (Breyer, J., dissenting). 
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As mentioned above, Tennessee's capital punishment scheme was patterned after the 

Georgia scheme approved in Gregg. which in turn was patterned in part after the American Law 

Institute Model Penal Code §210.6 (1962). In 2009, the American Law Institute (ALI) 

withdrew §210.6 from the Model Penal Code because of its concerns about whether death 

penalty systems can be made fair.185 In recommending withdrawal of this section from the 

Model Penal Code, the ALI Council issued a Report to its membership stating. "Section 201.6 

was an untested innovation in 1962. We now have decades of experience with death-penalty 

systems modeled on it .... [O]n the whole the section has not withstood the tests of time and 

experience."186 The Report went on to describe the ALI Council's reasons for its concerns about 

fairness in death penalty systems, as follows: 

These [concerns] include (a) the tension between clear statutory identification of which 
murder should command the death penalty and the constitutional requirement of 
individualized determination; (b) the difficulty of limiting the list of aggravating factors 
so that they do not cover ( as they do in a number of state statutes now) a large 
percentage of murderers; ( c) the near impossibility of addressing by legal rule the 
conscious or unconscious racial bias within the criminal-justice system that has resulted 
in statistical disparity in death sentences based on the race of the victim; ( d) the 
enormous economic costs of administering a death-penalty regime, combined with 
studies showing that the legal representation provided to some criminal defendants is 
inadequate; (e) the likelihood, especially given the availability and reliability of DNA 
testing. that some persons sentenced to death will later, and perhaps too late, be shown 
to not have committed the crime for which they were sentenced; and (f) the 
politicization of judicial elections, where - even though nearly all state judges perform 
their tasks conscientiously - candidate statements of personal views on the death 
penalty and incumbent judges' actions in death-penalty cases become campaign 
issues.187 

185 See American Law Institute, Report of the Council to the Membership of the American Law Institute 
on the Matter of the Death Penalty (April 15, 2009) (available at 
https: //www.ali.org/media/filer pubic/3 f /ae/3fae71fl-Ob2b-4591-ae5c-
5870ce597Sc6/capital punishment web.pd[), last visited 11/17 /17). 

186 Id. at 4. 

187 Id. at 5. The American Law Institute reported an "overwhelmingO" vote for withdrawal of §210.6. 
h ttps: //www.ali.org/publ icatio ns /show/mode I-penal -code. 
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In a similar vein and focusing on Tennessee, the American Bar Association appointed a 

Tennessee Death Penalty Assessment Team to assess fairness and accuracy in Tennessee's 

death penalty system.188 The Assessment Team conducted an extensive study of Tennessee's 

system and issued its lengthy report in March 2007.189 The Team concluded that ''Tennessee's 

death penalty system falls short in the effort to afford every capital defendant fair and accurate 

procedures."190 The Report identified the following areas "as most in need of reform": 

• Inadequate procedures to address innocence claims; 
• Excessive caseloads of defense counsel; 
• Inadequate access to experts and investigators; 
• Inadequate qualification and performance standards for defense counsel; 
• Lack of meaningful proportionality review; 
• Lack of transparency in the clemency process; 
• Significant juror confusion; 
• Racial disparities in Tennessee's sentencing; 
• Geographical disparities in Tennessee's capital sentencing; and 
• Death sentences imposed on people with severe mental disability.191 

188 The members of the Assessment Team were Professor Dwight L. Aarons, Chair; W.J. Michael Cody, 
former Tennessee Attorney General; Kathryn reed Edge, former President of the Tennessee Bar 
Association; Jeffrey S. Henry, Executive Director of the Tennessee District Public Defenders Conference, 
Judge Gilbert S. Merritt, former Chief Judge of the United States Court of Appeals for the Sixth Circuit; 
attorney Bradley A. MacLean; and attorney William T. Ramsey. 

189 The Tennessee Death Penalty Assessment Report: An Analysis of Tennessee's Death Penalty Laws. 
Procedures. and Practices (March 2007) (available at 
https://www.americanbar.org/content/dam/aba/migrated/moratorium/assessmentproject/tennessee 
/finalreportauthcheckdam.pdf. last visited 11/13/2017). 

190 IQ, at iii. 

1n Id. at iii - vi. 
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C. Final Remarks 

It is clear from the statistics and our experience over the past 40 years that Tennessee's 

death penalty system "fails to provide a constitutionally tolerable response to Furman's 

rejection of unbridled jury discretion in the imposition of capital sentences."192 The system is 

riddled with arbitrariness. 

A person of compassion and empathy cannot deny that the death penalty is cruel. 

"Death is truly an awesome punishment. The calculated killing of a human being by the State 

involves, by its very nature, a denial of the executed person's humanity."193 "The penalty of 

death differs from all other forms of criminal punishment, not in degree but in kind. It is unique 

in its total irrevocability. It is unique in its rejection of rehabilitation of the convict as a basic 

purpose of criminal justice. And it is unique, finally in its absolute renunciation of all that is 

embodied in our concept of humanity."194 

When over the past 40 years we have executed fewer than one out of every 400 

defendants (Jess than 1/, of 1 %) convicted of first degree murder; when we sentence 90% of 

multiple murderers to life or life without parole and only 10% to death; when the majority of 

capital cases are reversed or vacated because of trial error; when the courts have found that in 

over 23% of capital cases, defense counsel's performance was constitutionally deficient; when 

the number of death row defendants who die of natural causes is four times greater than the 

number Tennessee actually executed; when we have not seen a new capital case in Tennessee 

· since mid-2014; when we haven't seen any death sentences in the Grand Middle Division since 

192 Woodson. 428 U.S. at 302. 

193 Spa2iano v. Florida. 468 U.S. at 469 n. 3 (Stevens, J., concurring). 

194 Furman. 408 U.S., at 306 (Stewart, J., concurring). 
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early 2001- then, it must also be said that the death penalty is an "unusual" and unfair 

punishment. The statistics make clear that Tennessee's system is at least as arbitrary and 

capricious as the systems declared unconstitutional in Furman - and that is without accounting 

for the exorbitant delays and costs inherent in Tennessee's system, which far exceed the delays 

and costs inherent in the pre-Furman era. 

The lack of proportionality and rationality in our selection of the few whom we decide to 

kill is breathtakingly indifferent to fairness, without justification by any legitimate penological 

purpose. The death penalty system as it has operated in Tennessee over the past 40 years, and 

especially over the past ten years, is but a cruel lottery, entrenching the very problems that 

Furman sought to eradicate. 
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Appendix 2 
Tennessee Trials In Which Death Sentences Were Imposed 

During The Period 7/1/1977 through 6/30/2017 

This chart identifies in chronological order, by defendant's name, each "Capital Trial "that resnlted in the 
imposition of one or more death sentences. For purposes of this chart, the term Capital Trial includes a 
resentencing hearing. 

The county listed is where the murder allegedly occurred, not necessarily where the case was tried. 

A number in parentheses immediately following the defendant's name in a multi-murder case indicates the number 
of murder victims for which death sentences were imposed. 

Asterisks indicate cases that have had two or more Capital Trials arising from the same charges. A single asterisk 
indicates the result of the defendant's first Capital Trial, a double asterisk indicates the result of the defendant's 
second trial for the same murder(s), etc. The other Capital Trials involving the same defendant and charges are 
cross-referenced in the far right column. 

A Capital Trial is "Pending" ifit has not been reversed or vacated-i.e., if the defendant is still under a sentence of 
death from that Capital Trial. Because capital cases typically are challenged until a defendant is executed, a case 
remains Pending as long as the defendant is alive. 

!fa case is ultimately resolved by plea agreement or by the prosecution's withdrawal of the death notice (e.g., 
while the defendant is awaiting retrial or resentencing), that fact is not reflected in the chart. 

Capital Trial Defendant County Where Sentence Date (of Defendant's Race and Type ofRelief Other Capital 
Offense Occurred No. instant sentencing Gender 

(AR)= Awaiting Retrial 
TriaJ(s) for Same 

proceeding) Defendant 

1 Richard Hale Austin* Shelby 10/22/77 White/Male Sentence Relief No. 169 

2 Ronald Eugene Rickman Shelby 03/04/78 White/Male Conviction Relief 

3 William Edward Groseclose Shelby 03/04/78 White/Male Conviction Relief 

4 Larry Charles Ransom Shelby 04/07/78 Black/Male Sentence Relief 

5 Ralph Robert Cozzolino Hamilton 04/22178 White/Male Sentence Relief 

6 Russell Keith Beny Greene 08/28/78 White/Male Conviction Relief 

7 Donald Wayne Strouth Sullivan 09/04/78 White/Male DECEASED 

8 Richard Houston Knox I 1/03/78 Black/Male Conviction Relief 

9 Dcnald Michael Moore Shelby 11/10/78 White/Male Sentence Relief 

JO Jeffrey Stuart Dicks Sullivan 02/10/79 White/Male DECEASED 

11 Luther Terry Pritchett Marion 08/16/79 White/Male Sentence Relief 

12 Michael Angelo Coleman Shelby 04/19/80 Black/Male Sentence Relief 

13 Carl Wayne Adkins* Washington 01/29/80 White/Male Sentence Relief Nos. 52,62 

14 Loshie Pitts Harrington Dickson 06/01/80 White/Male Sentence Relief 

15 Stephen Allen Adams Shelby 06/20/80 Black/Male Sentence Relief 



16 Richard Weldon Simon Montgomery 06/26/80 Black/Male Sentence Relief 

17 Raymond Eugene I eague* Hamilton I 1/22180 White/Male Sentence Relief No.44 

18 Hugh Warren Melson Madison 12105/80 White/Male DECEASED 

19 Cecil C. Johnson, Jr. (3) Davidson 01/20181 Black/Male EXECUTED 

20 Joseph Glenn Buck Smith 01/24181 White/Male Sentence Relief 

21 Robert Glen Coe Weakley 02/28/81 White/Male EXECUTED 

22 Walter Keith Johnson* Hamilton 03/25/81 White/Male Sentence Relief No.47 

23 Hubert Loyd Sheffield Shelby 03/26/81 White/Male Sentence Relief 

24 Timothy Eugene Morris Greene 04/09/81 White/Male Sentence Relief 

25 Thomas Gerald Laney Sullivan 04/11/81 White/Male Sentence Relief 

26 Ronald Richard Harries Sullivan 08/08/81 White/Male Sentence Relief 

27 Stephen Leon Williams Hawkins 10116/81 White/Male Sentence Relief 

28 Laron Ronald Williams (2) Shelby 11/06/81 Black/Male DECEASED 

29 Laron Ronald Williams Madison 12/14/81 Black/Male DECEASED 

30 David Earl Miller* Knox 03/17/82 White/Male Sentence Relief No. 76 

31 Kenneth Wayne Campbell Washington 03126/82 White/Male Sentence Relief 

32 Phillip Ray Workman Shelby 03131/82 White/Male EXECUTED 

33 Michael David Matson Hamilton 04/22182 White/Male Sentence Relief 

34 Gary Bradford Cone (2) Shelby 04/23182 White/Male DECEASED 

35 Michael Eugene Sample (2) Shelby 11/02182 Black/Male PENDING 

36 Larry McKay (2) Shelby 11/02182 Black/Male PENDING 

37 Tommy Lee King Maury I 1/13/82 Black/Male Sentence Relief· 

38 Richard Caldwell Henderson 12/04182 White/Male Conviction Relief 

39 Walter Lee Caruthers Knox 02/08183 Black/Male Sentence Relief (AR)1 

40 David Carl Duncan Sumner 04/01/83 Black/Male Sentence Relief (AR) 

41 Richard Carlton Taylor* Hickman 05107/83 White/Male Conviction Relief No.198 

42 Willie James Martin Shelby 06/24/83 Black/Male Conviction Relief 

43 Charles Edward Hartman* Montgomery 05/23/83 White/Male Sentence Relief No. 153 

44 Raymond Eugene Teague** Hamilton 08/25/83 White/Male Sentence Relief No.17 

45 Ricky Goldie Smith Shelby 02/10/84 Black/Male Sentence Relief 

46 Edmund George Zagorski (2) Robertson 03/02184 White/Male PENDING 

1 
Died while awaiting Retrial. 
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47 Walter Keith Johnson** Hamilton 03/08/84 White/Male Sentence Relief No.22 

48 William Wesley Goad Sumner 03122184 White/Male Sentence Relief 

49 Willie Claybrook Crockett 06/06/84 Black/Male Conviction Relief 

50 David Lee McNish Carter 08/15/84 White/Male Sentence Relief (AR)2 

51 James William Barnes Washington 09/14/84 White/Male DECEASED 

52 Carl Wayne Adkins** Washington 10/01/84 White/Male Sentence Relief Nos. 13,62 

53 Edward Jerome Harbison Hamilton 10/05/84 Black/Male Sentence Relief 
(Commutation) 

54 James David Carter Hamblen I 1/14/84 White/Male Sentence Relief 

55 Willie Sparks Hamilton 11/14/84 Black/Male Sentence Relief 

56 Kenneth Wayne O'Guinn Madison 01/22/85 White/Male DECEASED 

57 Terry Lynn King Knox 02/06/85 White/Male PENDING 

58 Vernon Franklin Cooper Hamilton 02/15/85 White/Male Sentence Relief 

59 Tony Lorenzo Bobo Shelby 02/22/85 Black/Male Sentence Relief 

60 Leonard Edward Smith* SulJivan 03/20/85 White/Male Conviction Relief Nos. 97,143 

61 Charles Walton Wright (2) Davidson 04/05/85 Black/Male PENDING 

62 Carl Wayne Adkins*** Washington 06/28/85 White/Male Sentence Relief Nos. 13, 52 

63 Rocky Lee Coker Sequatchie 07/11/85 White/Male Sentence Relief 

64 Thomas Lee Crouch Williamson 08/08185 White/Male DECEASED 

65 Gregory S. Thompson Coffee 08/22/85 Black/Male DECEASED 

66 Donnie Edward Johnson Shelby 10/04/85 White/Male PENDING 

67 Erskine Leroy Johnson Shelby 12/07/85 Black/Male Conviction Relief 

68 Anthony Darrell Hines* Cheatham 01/10/86 White/Male Sentence Relief No.96 

69 Sidney Porterfield Shelby 01/15/86 Black/Male DECEASED 

70 Gaile K. Owens Shelby 01/15/86 White/Female Sentence Relief 
(Commutation) 

71 Paul Gregory House Union 02/08/86 White/Male Conviction Relief 
(Exonerated) 

72 Steve Morris Henley* (2) Jackson 02/28186 White/Male Sentence Relief No. 161 

73 Roger Morris Bell Hamilton 05/23/86 Black/Male Sentence Relief 

74 Terry Dwight Barber Lake 08/18186 White/Male DECEASED 

75 Billy Ray Irick Knox 11/3/86 White/Male PENDING 

76 David Earl Miller** Knox 02/12/87 White/Male PENDING No.30 

2 
Died while awaiting Retrial. 
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77 Bobby Randall Wilcoxson Hamilton 02/13/87 White/Male Sentence Relief 

78 Sedley Alley Shelby 03/18/87 White/Male EXECUTED 

79 Stephen Michael West (2) Union 03/25/87 White/Male PENDING 

80 David Scott Poe Montgomery 03/28/87 White/Male Sentence Relief 

81 Darrell Wayne Taylor Shelby 04/24/87 Black/Male Sentence Relief 

82 Nicholas Todd Sutton (2) Morgan 03/04/86 White/Male PENDING 

83 Wayne Lee Bates Coffee 05/21/87 White/Male Sentence Relief 

84 James Lee Jones, Jr. (aka Abu-Ali Davidson 07/15187 Black/Male PENDING 
Abdur'Rahman) 

85 Homer Bouldin Teel Marion 08/31/87 White/Male Sentence Relief 

86 Michael Lee McCormick Hamilton 01/15/88 White/Male Conviction Relief 
(Exonerated) 

87 Pervis Tyrone Payne (2) Shelby 02/27/88 Black/Male PENDING 

88 Michael Boyd ( aka Mikaeel Shelby 03/10/88 Black/Male Sentence Relief 
Abdullah Abdus-Samud) (Commu1ation) 

89 Ronald Michael Cauthem *(2) Montgomery 03/18/88 White/Male Sentence Relief No. 140 

90 J.B. McCord Warren 05/01/88 White/Male Conviction Relief 

91 Edward Leroy Harris (2) Sevier 05/13/88 White/Male Sentence Relief 

92 John David Terry* Davidson 09/22/88 White/Male Sentence Relief No.157 

93 Byron Lewis Black (3) Davidson 03/10/89 Black/Male PENDING 

94 Mack F..dward Brown Knox 05/22/89 White/Male Conviction Relief 

95 Heck Van Tran (3) Shelby 06/23/89 Asian/Male Sentence Relief (AR) 

96 Anthony Darrell Hines** Cheatham 06/27/89 White/Male PENDING No.68 

97 Leonard Edward Smith** SuHivan 08/25/89 White/Male Sentence Relief Nos. 60,143 

98 Donald Ray Middlebrooks* Davidson 09122/89 White/Male Sentence Relief No.144 

99 Michael Wayne Howell Shelby 10/26/89 Native A mi Male DECEASED 

JOO Thomas Daniel Eugene Hale Washington 11/18/89 Black/Male Conviction Relief 

IOI Jonathan Vaughn Evans Hsmblen 12/16/89 Black/Male Sentence Relief 

102 Gary June Caughron Sevier 02/03/90 White/Male Sentence Relief 

103 John Michael Bane* Shelby 02/23/90 White/Male Sentence Relief No.156 

104 Danny Branam Knox 05/04/90 White/Male Sentence Relief 

105 Harold Wayne Nichols Hamilton 05/12190 White/Male PENDING 

106 Tommy Joe Walker Knox 05/14/90 White/Male Sentence Relief 

107 Randy Duane Hurley Cocke 05123/90 White/Male Sentence Relief 
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108 Oscar Franklin Smith (3) Davidson 07/26/90 White/Male PENDING 

109 David M. Keen* Shelby 8115/90 White/Male Sentence Relief No. 158 

110 Victor James Cazes Shelby 11/01/90 White/Male DECEASED 

111 Jonathan Wesley Stephenson* Cocke 10/19/90 White/Male Sentence Relief No. 194 

112 Olen Edward Hutchison Campbell 01/18/91 White/Male DECEASED 

113 Kenneth Patterson Bondurant* Giles 02/09/91 White/Male Conviction Relief No.201 

114 David Allen Brimmer Anderson 03/02/91 White/Male Sentence Relief 

115 Roosevelt Bigbee Sumner 03/15/91 Black/Male Sentence Relief 

116 Joseph Arlin Shepherd Monroe 04/04/91 White/Male Sentence Relief 

117 Ricky Eugene Estes Shelby 06126191 White/Male Conviction Relief 

118 James Blanton (2) Stewart 07/27/91 White/Male DECEASED 

119 Sylvester Smith Shelby 09127191 Black/Male Sentence Relief 

120 Millard Curnutt Campbell 11/22/91 White/Male DECEASED 

121 William Eugene Hall (2) Stewart 12/04/91 White/Male PENDING 

122 Derrick Desmond Quintero (2) Stewart 12/04/91 Latino/Male PENDING 

123 Henry Eugene Hodges Davidson 01/28/92 White/Male PENDING 

124 Craig Thompson Shelby 02/29/92 Black/Male Sentence Relief 

125 Timothy Dewayne Harris Shelby 03/04/92 Black/Male Sentence Relief 

126 Leroy Hall, Jr. Hamilton 03/11/92 White/Male PENDING 

127 Ricky Thompson* McMinn 04/04/92 White/Male Conviction Relief 182 

128 Derrick Johnson Shelby 04/22/92 Black/Male Sentence Relief 

129 Robert Williams Hamilton 06/19/92 Black/Male Sentence Relief 

130 Richard Odom* Shelby 10/15/92 White/Male Sentence Relief Nos. 177,210 

131 William Arnold Murphy Shelby 11/20/92 White/Male Sentence Relief 

132 Michael Dean Bush Putnam 02/22/93 White/Male Sentence Relief 

133 Gary Wayne Sutton Blount 02/24/93 White/Male PENDING 

134 James Anderson Dellinger (2) Blount 02/24/93 White/Male PENDING 

135 Fredrick Sledge Shelby 11/04/93 Black/Male Sentence Relief 

136 Christopher Scott Beckham Shelby 11/17/93 White/Male Sentence Relief 

137 Andre S. Bland Shelby 02/14/94 Black/Male PENDING 

138 Glen Bernard Mann Dyer 07/19/94 Black/Male DECEASED 

139 Gussie Willis Vann McMinn 08/10/94 White/Male Conviction Relief 
(Exonerated) 
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140 Perry A Cribbs Shelby 11/16/94 Black/Male Sentence Relief 

141 Preston Carter• ( aka Aki/Jahi) Shelby 01/25195 Black/Male Sentence Relief No. 179 
(2) 

142 Ronald Michael Cauthem**(2) Montgomery 01/25195 White/Male Sentence Relief No. 89 

143 Clarence C. Nesbit Shelby 02/24/95 Black/Male Sentence Relief(AR) 

144 Kevin B. Bums (2) Shelby 09/23/95 Black/Male PENDING 

145 Leonard Edward Smith*** Sullivan 09/27/95 White/Male Sentence Relief Nos. 60,97 

146 Donald Ray Middlebrooks** Davidson 10/12/95 White/Male PENDING No.98 

147 Christa Gail Pike Knox 03/30/96 White/Female PENDING 

148 Tony V. Carruthers (3) Shelby 04/26/96 Black/Male PENDING 

149 James Montgomery (3) Shelby 04/26/96 Black/Male Conviction Relief 

150 Jon D. Hall Henderson 02/05/97 White/Male PENDING 

151 Farris Genner Morris, Jr. (2) Madison 04/01/97 Black/Male PENDING 

152 Bobby Gene Godsey, Jr. Sullivan 04/25/97 White/Male Sentence Relief 

153 Charles Edward Hartman** Montgomery 08/01/97 White/Male Sentence Relief No.43 

154 Roy E. Keough Shelby 05/09/97 White/Male Sentence Relief 

155 Tyrone L. Chalmers Shelby 06/19/97 Black/Male PENDING 

156 John Michael Bane** Shelby 07/18/97 White/Male PENDING No. 103 

157 John David Terry** Davidson 08/07/97 White/Male DECEASED No.92 

158 David M. Keen** Shelby 08/15/97 White/Male PENDING No. 109 

159 Jerry Ray Davidson Dickson 09/03/97 White/Male Sentence Relief 

160 Dennis Wade Suttles Knox 11/04/97 White/Male PENDING 

161 Steve Morris Henley** (2) Jackson 12/15/97 White/Male EXECUTED No. 72 

162 James Patrick Stout Shelby 03/03/98 Black/Male Sentence Relief 

163 Vincent C. Sims Shelby 05/01/98 Black/Male PENDING 

164 Kennath Artez Henderson Fayette 07/13/98 Black/Male PENDING 

165 Michael Dale Rimmer* Shelby 11/09/98 White/Male Sentence Relief Nos. 200,221 

166 Gregory Robinson Shelby 11/23/98 Black/Male PENDING 

167 Gerald Lee Powers Shelby 12/14/98 Asian/Male PENDING 

168 William Pierre Torres Knox 02/25/99 Latino/Male Sentence Relief 

169 Richard Hale Austin** Shelby 03/05/99 White/Male DECEASED No. I 

170 James A. Mellon Knox 03/05199 White/Male Conviction Relief 

171 Paul Dennis Reid (2) Davidson 04/20/99 White/Male DECEASED 
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172 Daryl Keith Holton (4) Bedford 06115199 White/Male EXECUTED 

173 Christopher A. Davis (2) Davidson 06/17/99 Black/Male Sentence Relief 

174 Timothy Terrell McKinney Shelby 07/16/99 Black/Male Conviction Relief 

175 William Richard Stevens (2) Davidson 07/23/99 White/Male DECEASED 

176 Paul Dennis Reid (2) Montgomery 09/22/99 White/Male DECEASED 

177 Richard Odom** Shelby 10/01/99 White/Male Sentence Relief Nos. 130,210 

178 William Glenn Rogers Montgomery 01/21/00 White/Male PENDJNG 

179 Preston Carter** Shelby 
(akaAki/Jahi) (2) 

02/17/00 Black/Male PENDING No.139 

180 G'Dongalay Parlo Berry (2) Davidson 05125/00 Black/Male Sentence Relief 

181 Paul Dennis Reid (3) Davidson 05/27/00 White/Male DECEASED 

182 Ricky Thompson** McMinn 06/13/00 White/Male Sentence Relief No.127 

183 Arthur Todd Copeland Blount 07/24/00 Black/Male Conviction Relief 

184 David Lee Smith (2) Bradley 11/06/00 White/Male DECEASED 

185 Robert Lee Leach, Jr. (2) Davidson 02/16/01 White/Male DECEASED 

186 Robert Faulkner Shelby 03/10/01 Black/Male Conviction Relief(AR) 

187 Hubert Glenn Sexton (2) Scott 06/30/01 White/Male Sentence Relief 

188 Charles Edward Rice Shelby 01/14/02 Black/Male PENDING 

189 Steven Ray Thacker Dyer 02/08/02 White/Male DECEASED 

190 John Patrick Henretta Bradley 04/06/02 White/Male Sentence Relief 

191 Detrick Deangelo Cole Shelby 04/19/02 Black/Male Sentence Relief 

192 Leonard Jasper Young Shelby 08/24/02 White/Male Sentence Relief (AR) 

193 Andrew Thomas Shelby 09/26/02 Black/Male Conviction Relief (AR) 

194 Jonathan Wesley Stephenson** Cocke 10/05/02 White/Male PENDING No. Ill 

195 David Ivy Shelby 01/11/03 Black/Male PENDING 

196 Steven James Rollins Sullivan 06/21/03 White/Male Conviction Relief 

197 Stephen L. Hugueley Hardeman 09/16/03 White/Male PENDING 

198 Richard Carlton Taylor** Hickman 10/16/03 White/Male Sentence Relief No.41 

199 Marian Duane Kiser Hamilton 11/20/03 White/Male PENDING 

200 Michael Dale Rimmer** Shelby 01/13/04 White/Male Conviction Relief Nos. 165,221 

201 Kenneth Patterson Bondurant** Giles 01/20/04 White/Male Sentence Relief No. 113 

202 Robert Hood Shelby 05/06/04 Black/Male Sentence Relief 

203 Joel Schmeiderer Wayne 05/15/04 White/Male Sentence Relief 
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204 James Riels (2) Shelby 08/13104 White/Male Sentence Relief 

205 Franklin Fitch Shelby 10/29104 BlacklMale Sentence Relief 

206 Harold Hester McMinn 03/12105 White/Male Sentence Relief 

207 Devin Banks Shelby 04/11105 BlacklMale Sentence Relief 

208 David Lynn Jordan (3) Madison 09125/06 White/Male PENDING 

209 Nickolus Johnson Sullivan 04127/07 Black/Male PENDING 

210 Richard Odom*** Shelby 12108107 White/Male PENDING Nos. 130, 177 

211 Corinio Pruitt Shelby 03101108 BlacklMale PENDING 

212 Henry Lee Jones (2)* Shelby 05114109 Black/Male Conviction Relief No. 220 

213 Lemaricus Davidson (2) Knox 10/30109 BlacklMale PENDING 

214 Howard Hawk Willis (2) Washington 06121110 White/Male PENDING 

215 Jessie Dotson (6) Shelby 10/12110 BlacklMale PENDING 

216 John Freeland Chester 05/23111 BlacklMale Sentence ReJief 

217 James Hawkins Shelby 06111111 BlacklMale PENDING 

218 Rickey Bell Tipton 03/30112 Black/Male PENDING 

219 Sedrick Clayton (3) Shelby 06115114 Black/Male PENDING 

220 Henry Lee Jones (2)** Shelby 05/16115 Black/Male PENDING No. 212 

221 Michael Dale Rimmer*** Shelby 05/07116 White/Male PENDING Nos. 165,221 
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Appendix3 

List of Tennessee Capital Cases Granted Relief 
on Grounds of Ineffective Assistance of Counsel 
During the 40-Year Period 7/1/1977- 6/30/2017 

Tennessee capital cases granted relief in state court for IAC: 

I. State v. Ransom, Shelby County Criminal Court No. B57716 (January I, 1983) 
(sentence relief) (settled for life) 

2. Teague v. State, 772 S.W.2d 915 (Tenn. Crim. App. 1988) (sentence relief) 
( settled for life) 

3. Cooper v. State, 847 S.W.2d 521 (Tenn. Crim. App. 1992)(grant of sentence 
relief from pc court aff' d) (resentenced to less than death) 

4. Johnson v. State, 1992 WL 210576 (Ct. Crim. App. 1992) (sentence relief) 
(released in 2012 on Alford plea) 

5. Campbellv. State, 1993 WL 122057 (Tenn. Crim. App. 1993) (sentence relief) 
(settled for life sentence/subsequently paroled) 

6. Adkins v. State, 911 S.W.2d 334 (Tenn. Crim. App. 1994) (sentence relief) 
( resentenced to I ess than death) 

7. Teel v. State, Marion County Circuit Court No. 1460 (April 12, 1995) (sentence 
reli et) ( sett! ed for life) 

8. Bell v. State, 1995 WL 113420 (Tenn. Crim. App. 1995) (sentence relief) 
(resentenced to less than death) 

9. Goadv. State, 938 S.W.2d 363 (Tenn. 1996) (sentence relief) (resentenced to life) 

10. Coker v. State, Sequatchie County Circuit Court No. 4778 (April 22, 1996) 
(sentence relief) (resentenced to life) 

11. Brimmer v. State, 29 S.W.3d 497 (Tenn. Crim. App. 1998) (sentence relief) 
(resentenced to less than death) 

12. Smith v. State, 1998 WL 899362 (Tenn. Crim. App. 1998) (conviction relief) 
(settled for life) 

13. Hurley v. State, Cocke County Circuit Court No. 4802 (December 12, 1998) 
(sentence relief) (settled for life) 

14. Richard Taylor v. State, 1999 WL 512149 (Tenn. Crim. App. 1999) (conviction 
reli et) ( sett! ed for life) 
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15. Darrell Wayne Taylor v. State, Shelby County Criminal Court, Case No. P-
7864, Trial No. 86--03704 (settled for life; paroled) 

16. McCormick v State, 1999 WL 394935 (Tenn. Crim. App. 1999) (conviction relief) 
(acquitted on retrial - exoneration) 

17. Wilcoxson v. State, 22 S.W.3d 289 (Tenn. Crim. App. 1999) (sentence relief) 
(resentenced to less than death) 

18. Caughron v. State, 1999 WL 49906 (Tenn. Crim. App. 1999) (sentence relief) 
(resentenced to less than death) 

19. State v. Bush, Cumberland County Circuit Court No. 84--411 (March 7, 2002) 
(sentence relief) (settled for life) 

20. Vann v. State, McMinn Co. Post-Conviction No. 99-312 (May 29, 2008) 
( conviction relief) ( charges dismissed - exoneration) 

21. Nesbit v. State, Shelby Co. P-21818 (July 9, 2009) (sentence relief) 

22. Cribbs v. State, 2009 WL 1905454 (Tenn. Crim. App. 2009) (sentence relief) 
(settled for life) 

23. McKinney v State, 2010 WL 796939 (Tenn. Crim. App. 2010) (conviction relief) 
(after 2 subsequent mistrials [hung juries], pied to 2d degree murder and released) 

24. Cole v. State, 2011 WL 1090152 (Tenn. Crim. App. 2011) (sentence relief) 
(settled for life without parole) 

25. Youngv. State, Shelby County No. 00-04018 (March 28, 2011) (sentence relief) 

26. Banks v. State, Shelby County No. 03-01956 (September 13, 2011) (sentence 
relief) (settled for LWOP) 

27. Smith v. State, 357 S.W.3d 322 (Tenn. 2011) (sentence relief) (settled for life) 

28. Stout v. State, Shelby Co., 2012 WL 3612530 (Tenn. Crim. App. 2012) (sentence 
relief) (sentenced to life) 

29. Rollins v. State, Sullivan Co., 2012 WL 3776696 (Tenn. Crim. App. 2012) 
(sentence relief by trial P.C. court; conviction relief on appeal) (settled for life) 

30. Rimmer v. State, Shelby Co. 98-01034, 97-02817, 98-01033 (October 12, 2012) 
( conviction relief) (retried, convicted, sentenced to death again after mitigation 
waiver) 
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31. Hester v. State, McMinn Co. 00-115 (May 20, 2013)(settled forLWOP without 
PC hearing; at the plea hearing, State acknowledged !AC/mitigation) 

32. Davidson v. State, 453 S.W.3d 386 (Tenn. 2014) (sentence relief) (settled for 
LWOP) 

33. Schmeiderer v. State, Maury Co. 14488 (December 22, 2014) (settled for LWOP 
without PC hearing; agreed disposition order references !AC/mitigation) 

Tennessee capital cases granted relief in federal court for IAC: 

1. Richard Austin v. Bell, 126 F.3d 843 (6t11 Cir. 1997)(sentence relief) (resentenced 
to death) 

2. Rickman v. Bell, 131 F.3d 1150 (6t11 Cir. 1997) (conviction relief) (resentenced to 
life) 

3. Groseclose v. Bell, 131 F.3d 1161 (6t11 Cir. 1997) (conviction relief) (resentenced 
to life) 

4. Carter v. Bell, 218 F.3d 581 (6th Cir. 2000) (sentence relief) (settled for life) 

5. Caruthers v. Carpenter, 3:91-CV-0031 Docket (Doc) #287 and #288 (June 6, 
2001) (order granting sentencing relief) (on appeal) 

6. Timothy Morris v. Bell, E. D. Tenn. No. 2:99-CD-00424 (May 16, 2002) 
(sentence relief) (settled for life) 

7. Harries v. Bell, 417 F.3d 631 (6t11 Cir. 2005) (sentence relief) (settled for life) 

8. King v. Bell, M.D. Tenn. No. I :OO-cv-00017 (July 13, 2007) (sentence relief) 
( resentenced to life) 

9. House v. Bell, 2007 WL 4568444 (E.D. Tenn. 2007) (conviction relief) (charges 
dismissed in 2009 - exoneration) 

IO. Cauthem v. Colson, 736 F.3d 465 (6th Cir. 2013) (sentence relief) (sentenced to 
life) 

11. Duncan v. Carpenter, No. 3:88-00992 (M.D. Tenn. Mar. 4, 2015) (sentence 
relief) 

12. McNish v. Westbrooks, 2016 WL 755634 (E.D. Tenn. Feb. 25, 2016), No.: 2:00-
CV-095-PLR-CLC (sentence relief) 
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Appendix4 

CHART OF SIXTH CIRCUIT VOTING IN TENNESSEE CAPITAL HABEAS CASES 

Republican Appointed Judges 

REPUBLICAN DATE APPOINTED VOTES TO DENY VOTES TO GRANT 
APPOINTED JUDGES TO 6TH CIRCUIT RELIEF RELIEF 

rorremand1 
Batchelder 1991 8 1 

BO!'<'S 1986 12 1 
Cook 2003 10 1 

Gibbons 2002 4 1 
Griffin 2005 3 0 

Guv 1985 0 1 
Kethlede:e 2008 1 0 
McKeague 2005 2 0 

Nelson 1985 2 0 
Norris 1986 7 0 
Rogers 2002 6 0 
Rvan 1985 3 3 
Siler 1991 11 0 

Suhrheinrich 1990 4 1 
Sutton 2003 4 0 
White 2008 2 2 

TOTALS 79 (88%) 11 (12%) 

Democrat Appointed Judges 

DEMOCRAT DATE APPOINTED VOTES TO DENY VOTES TO GRANT 
APPOINTED JUDGES TO 6TH CIRCUIT RELIEF RELIEF 

Clay 1997 3 8 
Cole 1995 4 7 

Daughtrev 1993 1 3 
Donald 2011 0 1 
Gilman 1997 2 4 
Keith 1977 0 2 

Martin 1979 0 5 
Merritt 1979 0 9 
Moore 1995 3 6 

TOTALS 13 £22%) 45 £78%) 
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SIXTH CIRCUIT CAPITAL HABEAS CASES FROM TENNESSEE 
FINAL DISPOSITIONS IN THE COURT OF APPEALS1 

VOTES TO DENY VOTES TO GRANT 
CASE RELIEF RELIEF 

(or remand) 

Houston v. Dutton Guy (R) 
50 F.3d 381 (1995) Merritt (D) 

Ryan (R) 

Austin v. Bell Martin (D) 
126 F.3d 843 (1997) Merritt (D) 

Suhrheinrich (R) 
Rickman v. Bell Suhrheinrich (R) Keith (D) 

131 F.3d 1150 (1997) Ryan (R) 
Groseclose v. Bell Suhrheinrich (R) Keith (D) 

130 F.3d 1161 (19971 Rvan fR1 
Coe v. Bell Boggs (R) Moore (D) 

161 F.3d 320 fl 9981 Norris (R1 
Carter v. Bell Clay (D) 

218 F.3d 581 (2000) Gilman (D) 
Nelson [R) 

Workman v. Bell Batchelder (R) Clay (D) 
227 F.3d 331 (2000) (en banc)2 Boggs (R) Cole (D) 

Nelson (R) Daughtrey (D) 
Norris (R) Gilman (D) 
Ryan (R) Martin (D) 
Siler (R) Merritt (D) 

Suhrheinrich (R) Moore (D) 

Abdur'Rahman v. Bell Batchelder (R) Cole (D) 
226 F.2d 696 (20001 Siler (R1 

1 The cases included in this chart are the final Court of Appeals dispositions of Tennessee 
capital habeas cases. This chart does not include other decisions that addressed collateral 
issues or that were superseded by subsequent Court of Appeals decisions. 

2 In Workman v. Bell, 160 F.3d 276 (6th Cir. 1998), Judges Nelson, Ryan and Siler, all 
Republican appointees, voted to affirm the district court's denial of habeas relief. In 
Workman v. Bell, 227 F.3d 331 (6th Cir. 2000) (en bane), the seven Democrat appointees 
voted to remand the case for further proceedings, while the seven Republican appointees 
voted to affirm the district court. Because the vote was evenly split, the district court's 
denial of habeas relief was affirmed. Mr. Workman was executed. 
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Caldwell v. Bell Norris (R) Clay (D) 
288 F.3d 838 (2002) Merritt rm 

Hutchison v. Bell Cole (D) 
303 F.3d 720 (2002) Moore (D) 

Siler (R) 

Alley v. Bell Batchelder (R) 
307 F.3d 380 (2002) Boggs (R) 

Rvan (R) 

Thompson v. Bell Moore (D) Clay (D) 
315 F.3d 566 (2003) Suhrheinrich (R) 

Donnie Johnson v. Bell Boggs (R) Clay (D) 
344 F.3d 567 (2003) Norris (R) 

House v. Bell Batchelder (R) Clay (D) 
386 F.3d 668 (2004) (en bane)' Boggs (R) Cole (D) 

Cook (R) Daughtrey (D) 
Gibbons (R) Gilman (D) 
Norris (R) Martin (D) 
Rogers (R) Merritt (D) 

Siler (R) Moore(D) 
Sutton (R) 

Bates v. Bell Batchelder (R) 
402 F.3d 635 (2005) Merritt (D) 

Moore (D) 

Harbison v. Bell Cook (R) Clay (D) 
408 F.3d 823 (2005) Siler fR1 

Harries v. Bell Boggs (R) 
407 F.3d 631 (2005) Cook (R) 

Gibbons rm 
Payne v. Bell Cook (R) 

418 F.3d 644 (2005) Rogers (R) 
Sutton (Rl 

Henley v. Bell Cook (R) Cole (D) 
487 F.3d 379 (2007) Siler (R) 

'The Supreme Court overturned the Sixth Circuit's en bane decision. House v. Bell, 547 U.S. 
518 (2006). On remand from the Supreme Court, the district court granted relief on Mr. 
House's claims relating to actual innocence, and the state then dismissed the charges -
resulting in Mr. House's exoneration. 
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Cone v. Bell Batchelder (R) Clay (D) 
505 F.3d 610 (2007)• Boggs (R) Cole (D) 

Cook (R) Daughtrey (D) 
Griffin (R) Gilman (D) 

McKeague (R) Martin (D) 
Norris (R) Merritt (D) 
Rogers (R) Moore (D) 
Ryan (R) 

Sutton fR) 
Cecil Johnson v. Bell Batchelder (R) Cole (D) 
5 25 F.3d 466 f2 008) Gibbons fR) 

Owens v. Guida Boggs (R) Merritt (D) 
549 F.3d 399 f20081 Siler fR1 

Westv. Bell Boggs (R) Moore (D) 
550 F.3d 542 f2008) Norris fR1 

Irick v. Bell Batchelder (R) Gilman (D) 
565 F.3d 315 f2009) Siler fR1 

Smith V. Bell Cole (D) 
No. 05-6653 (2010) Cook (R) 

Griffin fR) 
Wright v. Bell Cole (D) 

619 F.3d 586 (2010) McKeague (R) 
Ro2ers (R) 

Nicholus Sutton Boggs (R) Martin (D) 
645 F.3d 752 f2011) Dau11htrev fDl 

Strouth v. Colson Cook (R) 
680 F.3d 596 (2012) Kethledge (R) 

Sutton fRl 
Cauthern v. Colson Rogers (R) Clay (D) 

726 F.3d 465 f2013) Cole rm 
Hodges v. Colson Batchelder (R) White (R) 

727 F.3d 517 (2013) Cook fR) 

4 In Cone v. Bell, 243 F.3d 961 (61h Cir. 2001), Judges Norris (R), Merritt (D), and Ryan (R) 
voted unanimously to grant relief. The Supreme Court overturned that decision in Cone v. 
Bell, 535 U.S. 685 (2002). On remand, Judges Ryan and Merritt voted for relief, while Judge 
Norris (R) dissented. 359 F.3d 785 (61h Cir. 785). Again, the Supreme Court overturned the 
decision. 543 U.S. 447 (2005). Then on remand, Judges Norris and Ryan voted to deny 
habeas relief, while Judge Merritt dissented. 492 F.3d 743 (6th Cir. 2007). On Mr. Cone's 
petition for rehearing en bane, seven Democrat appointees dissented from the denial of 
rehearing en bane. 505 F.3d 610 (6th Cir. 2007). The remaining judges, all Republican 
appointees, either voted to deny rehearing en bane or acquiesced in the denial. (These 
opposing positions on the en bane petition are counted as votes in the chart) Then again 
the Supreme Court overturned the Sixth Circuit, 556 U.S. 1769 (2009), and remanded the 
case to the district court. Mr. Cone died on death row while his case was pending. 
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Van Tran v. Colson Cook (RJ 
764 F.3d 594 (2014J Rogers (RJ 

White (R) 

Middlebrooks v. Bell Clay (DJ 
619 F.3d 526 (2010J Gilman (DJ 

Middlebrooks v. Carpenter Moore (DJ 
843 F.3d 1127 (20161 White (R) 

Miller v. Colson Gibbons (RJ White (RJ 
694 F.3d 691 (20121 Siler (R) 

Morris v. Carpenter Boggs (RJ 
802 F.3d 825 (2015J Clay (DJ 

Siler (R) 

Gary Wayne Sutton v. Carpenter Boggs (RJ 
No. 11-6180 (2015J Cook (RJ 

Gibbons (R) 

Thomas v. Westbrooks Siler (RJ Merritt (DJ 
849 F.3d 659 (2017) Donald (D) 

Black v. Carpenter Boggs (RJ 
866 F.3d 734 (6th Cir. 2017) Cole (DJ 

Griffin fR) 

Further notes: 

Split Decisions: Of the 37 cases charted above, 21 (or 57%) resulted in split 
decisions. In these split decision cases, 92% of the Republican appointee votes were 
against relief, while 92% of the Democrat appointee votes were for relief. The votes 
according to party affiliation of the judges were: 

Republican Appointee Votes Against Relief= 50 (93%) 
Republican Appointee Votes For Relief = 4 ( 7%) 

Democrat Appointee Votes Against Relief 
Democrat Appointee Votes For Relief 

= 3 ( 7%) 
= 37 (93%) 

Since 2005, no Republican appointee majority has voted for relief. 

En Banc Opinions: We have identified six Sixth Circuit en bane opinions in capital 
cases from Tennessee. Three are included in the chart because those en bane 
decisions resulted in final disposition of the petitioners' habeas claims in the Court 
of Appeals. The other three are not included in the chart because they decided 
collateral issues that were not dispositive of the petitioners' habeas claims. The en 
bane opinions are as follows: 

O'Guinn v. Dutton, 88 F.3d 1409 (6th Cir. 1996) (en bane) (pereuriam) (7 to 6 
decision resulting in a remand to state court, in which 4 Democrat 
appointees and 3 Republican appointees voted favorably for the petitioner; 
while 5 Republican appointees and 1 Democrat appointee voted unfavorably 
against the petitioner) ( not included in the chart); 
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Workman v. Bell, 227 F.3d 331 (61h Cir. 2000) (en bane) (a tie 7 to 7 vote 
strictly along party lines, effectively denying habeas relief) (included in the 
chart); 

Abdur'Rahman v. Bell, 392 F.3d 174 (2004) (en bane) (in a 7 to 6 decision on 
a habeas procedural issue, all 6 Democrat appointees and 1 Republican 
appointee voted in favor of the petitioner, and 6 Republican appointees and 
no Democrat appointees voted against the petitioner - i.e., the single swing 
Republican appointee vote enabled the case to continue) ( not included in the 
chart); 

House v. Bell, 386 F.3d 668 (6th Cir. 2004) (en bane) (8 to 7 vote, strictly along 
party lines, denying habeas relief) (included in the chart); 

Alley v. Little, 452 F.3d 620 (6'h Cir. 2006) ( en bane) (8 to 5 vote rejecting 
method-of-execution claim, in which 7 Republican appointees and 1 
Democrat appointee voted against the petitioner, and 5 Democrat appointees 
voted for the petitioner) (not included in the chart); 

Cone v. Bell, 505 F.3d 610 (6th Cir. 2007) (all 7 Democrat appointees 
dissented from denial of en bane review, while all 9 Republican appointees 
supported denial of en bane review - resulting in denial of habeas relief) 
(included in the chart). 

Among these en bane opinions, Republican appointees cast 42 of their 46 votes 
(91 %) against the petitioners, while Democrat appointees cast 36 of their 37 votes 
(97%) in favor of the petitioners. 
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