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IN THE CHANCERY COURT FOR DAVIDSON COUNTY, TENNESSEE

STEPHEN MICHAEL WEST, )
, )
Plaintitf, )]
) |

V. ) No. 10-1675-1
)
GAYLE RAY, in her official )
capacity as Tennessee Commissioner )
of Correction, et al., )
. )
Defendants. )

DEFENDANTS’ RESPONSE TO MOTION FOR TEMPORARY INJUNCTION

The plaintiff, Stephen West, a condemned iﬂmate‘ residing .;:1‘: Riverbend Maximum
Security Institution, in Nashville, Davidson County, Ternessee, filed this action seeking a
temporary injunction effectively enjoining the defendants from carrying out his execution
schedulegi,for November 9, 2010. Spaciﬁcélly, plaintiff contends that his February 2001 choice
of electrocution as his method of execution is of no force and effeaﬁ and that the defendants have
not and cannot now present hm:t with an Affidavit Concerning Method of Execution thirty days
prior to his execution as outlined in the execution ﬁrc:toc;ols. For the reasons stated below, the

motion should be denied and this case dismmissed.

On February 13, 2001, plaintiff executed an Affidavit to Ele;:ct Method of Execution in
which he chose electrocution as the method of his execution and wa;iw‘ifed his nght o be executed
by lethal il-lj ection. Attachment C to Motion for Temporary Inj uﬁcﬁon. In response to a 42 U.8.C.
§ 1983 action in which plaintiff challenged the constitutionality of the Tennessee lethal injection

protocol, the state defendants argued that plaintiff was bound by the election he made on
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February 13, 2001; consequently, his challenge to the Tennessee lethal injection protocol Was
hypothetical and did not present a justicizble case or ;:onimve:rsy- Westv. Ray, No. 3 10-cv-0778,
Memorandum in Support of IMoﬁnn to Dismiss filed Sept 3, 2010 (I'[«LD'. Tenn. 2010). Pl@iﬂciﬁ‘
was also advised that the Tennessee Department of Correction would permit him to change his
election by submitting a new affidavit, no later than 14 days priof 0 the date of the execution, -
affirmatively stating that he “waives any right he might have to have l‘us execution carried out by
electrocution and instead chooses to be executed by lethal injection.” J4. On October 12, 2010,
plaintiff presented the defeﬁdan‘rs with a letter in which he purported fo rescind his previous
election of electrocution; he did not, hmyeve; elect lethal injection as his method of execution.

Instead, he informed the defendants that he was making no election of the method of execution

(see Motion for Temporary Injunction, Attachment F).

This Court is without juﬁsdicﬁén t0 erjoin or restrain the July 15, 2010, order of the
Tennessee Supreme Court that plaintiff's sentence of death be executed on November 9, 2010.
See Coe v. Sundquist, Nb. M2000-00897-5C-R8-CV (Tenn. 2006). Nnthing in Coe v. Sundguist,
however, would appeér to preclude this Cowurt’s junsdiction to the) extent that plaintiff seeks

~ declaratory relief alone.

The defendants maintain that the Febmary 13, 260 1, Elsction Affidavit is valid and stil
effective. Plaintiff made that election pursuant to Tenn. Code Apm. § 40-23-114(a), which
remains unchanged. Although revisions have since been made to tﬁe Termessee Execution
Protocol, that protocol also remains materially uﬁchﬂﬂ.gﬁd- See Workman v. Bredesen, 486 F.3d

896, 900-901 (6th Cir. 2007).
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Nevertheiéss, the defendants have no desire to litigate this issue. Defendants will |

therefore accept plaintiff’s October 12, 2010, rescission of his pfeviéus election of electrocution.

With the plaintiff having rescinded his previous election and waiver, plaintiff’s sentence of death

will now be executed by means of lethal injection, by operation of law. See Tenn. Code Amn. §

40-23-114(x). Consequently, there is simply no need for plaintiff tq be presented with a new -

election affidavit, a8 he insists." In addition, the f.ﬁaintiff has affirmatively declated that he would

make no election of a method of exacuﬁoﬁ, further obviating any need to present him with a new

election affidavit.

Because this Cotrt Jacks jurisdiction to order the injunctiv

e relief sought, plaintiff's

motion for temporary injunction should be denied. Furthemmore, begause the defendants have

accepted plainfiff's rescission of his election of electrocution, apnd his execution will mow

proceed by means of lethal injection, plaintiff's complaint is rendered

be dismissed.

!In any event, the plaintiff has no “right” under the Protaco] to be presented with an

moot and shmﬂd therefore

affidavit of election within 30

days of the execution date. The Protocol is a statement concerning only the internal management of state

government. Furthermore, the 30-day requirement is obviously for the benefit of Thf:'
sufficient time to prepare for execution by means of the chosen method.

Department, so that it may have
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Respectfully submmad

ROBERT E. CODPEK JR., BPR #010934
Attorney General and Reportel

WJ”%M

MARK A. HUDSON,BPR #12124
Senior Counsel .
Office of the Attorney General

Civil Rights and Claims Division
P. 0. Box 20207
Nashville, TN 37202-0207
(615) 741-7401

a

CERTIFICATE OF SERVICE

1 hereby certify that on October 20, 2010, a copy of the foregoing was forwarded

by facsimile and U.S. Mail to:

Stephen A. Ferrell Roger W. Dickson

Stephen M. Kissinger | - William A Haris , III

FEDERAL DEFENDER SERVICES MILLER & MARTIN
OF EASTERN TENNESSEE, INC. Volunteer Building

800 § Gay Street 832 Georgia Avenue

Suite 2400 Suite 1000

Knoxville, TN 37929 - Chattanooga, TN 37402

'MARK A. HUDSON, BPR #12124
Senior Counsel
Office of the Attorney General
P.0.Box 20207 |
Nashville, TN 372020207
(615) 741-7401






