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INTRODUCTION

The State of Tennessee Executive Order No. 87 (September 17, 2021) hereby charges the
Governor’s Council for Judicial Appointments with assisting the Governor and the people of Tennessee in
finding and appointing the best and most qualified candidates for judicial offices in this State. Please
consider the Council’s responsibility in answering the questions in this application. For example, when a
question asks you to “describe” certain things, please provide a description that contains relevant
information about the subject of the question, and, especially, that contains detailed information that
demonstrates that you are qualified for the judicial office you seek. In order to properly evaluate your
application, the Council needs information about the range of your experience, the depth and breadth of
your legal knowledge, and your personal traits such as integrity, fairness, and work habits.

The Council requests that applicants use the Microsoft Word form and respond directly on the form
using the boxes provided below each question. (The boxes will expand as you type in the document.) Please
read the separate instruction sheet prior to completing this document. Please submit your original hard copy
(unbound) completed application (with ink signature) and any attachments to the Administrative Office of
the Courts as detailed in the application instructions. Additionally, you must submit a digital copy with
your electronic or scanned signature. The digital copy may be submitted on a storage device such as a flash
drive that is included with your original application, or the digital copy may be submitted via email to
laura.blount@tncourts.gov .

THIS APPLICATION IS OPEN TO PUBLIC INSPECTION AFTER YOU SUBMIT IT.



ROFESSIONAL BACK Wi

1. State your present employment.

‘ I serve as Chancellor for the 12 Judicial District.

2, State the year you were licensed to practice law in Tennessee and give your Tennessee
Board of Professional Responsibility number.

| 2003; BPR No. 022442,

3. List all states in which you have been licensed to practice law and include your bar number
or identifying number for each state of admission. Indicate the date of licensure and
whether the license is currently active. If not active, explain.

Tennessee; BPR No. 022442; active. I

4. Have you ever been denied admission to, suspended or placed on inactive status by the Bar
of any state? If so, explain. (This applies even if the denial was temporary).

List your professional or business employment/experience since the completion of your
legal education. Also include here a description of any occupation, business, or profession
other than the practice of law in which you have ever been engaged (excluding military
service, which is covered by a separate question).

(9]

State of Tennessee

I was elected as Chancellor of the 12" Judicial District in 2018. I then ran unopposed in 2022
and was re-elected for an 8 year term.

Blevins & Blevins. PLLC/Melissa Thomas Blevins. PLLC
Jan. 2004 to August 31, 2017.

My focus was civil litigation with a concentration in domestic relations law. I also managed the
firm, including but not limited to staff, billing and expenditures. Additional information will be
provided in response to Question 8.

Southeast Community Services Agency (SECSA)
June 1997 - 2004

I worked full-time with at-risk children through my employment with SECSA while attending




law school. I began as a case manager investigating child abuse and neglect and advanced to
various managerial positions over my seven years with the agency. I worked as court liaison
between the Department of Children’s Services and juvenile courts to address services available
to families and placement of children in foster care or residential placement. I was then promoted
and supervised the crisis intervention program. My final position with the agency was Resource
Development Coordinator. As coordinator, I worked to explore grant opportunities and
resources for our rural counties. I did have some overlap with SECSA and private practice as I
was allowed to engage in limited practice while with SECSA. I left SECSA in 2004 to pursue
full-time law practice.

Part-time Employment

I also ran my family’s seasonal business, Big Shot Bubba’s Fireworks, from 1994 until we
closed in or about 2008. I had just turned 19 when we opened the business, which grew from a
40x60 tent to a permanent structure. [ was responsible for researching inventory costs,
calculating overhead, pricing items, scheduling staff and securing necessary business
equipment.

While in undergraduate school, I secured employment with two local attorneys, Jerry Bible and
Harvey Cameron. I had basic administrative duties such as transcription, filing and scheduling.
ﬁ

6. If you have not been employed continuously since completion of your legal education,
describe what you did during periods of unemployment in excess of six months.

I have always been employed.
#

% Describe the nature of your present law practice, listing the major areas of law in which
you practice and the percentage each constitutes of your total practice.

Pursuant to the Code of Judicial Conduct, Rule 3.10, as judge, [ am precluded from practicing
law. However, please see my response to Questions 5 and 8 for details of my former law
practice.

#

8. Describe generally your experience (over your entire time as a licensed attorney) in trial
courts, appellate courts, administrative bodies, legislative or regulatory bodies, other
forums, and/or transactional matters. In making your description, include information
about the types of matters in which you have represented clients (e.g., information about
whether you have handled criminal matters, civil matters, transactional matters, regulatory
matters, etc.) and your own personal involvement and activities in the matters where you
have been involved. In responding to this question, please be guided by the fact that in
order to properly evaluate your application, the Council needs information about your
range of experience, your own personal work and work habits, and your work background,
as your legal experience is a very important component of the evaluation required of the
Council. Please provide detailed information that will allow the Council to evaluate your



qualification for the judicial office for which you have applied. The failure to provide
detailed information, especially in this question, will hamper the evaluation of your
application.

While in law school, I completed an internship with the 12+ Judicial District Attorney General’s
office. I witnessed case preparation, staff meetings, one jury trial, numerous preliminary
hearings and professional interactions with victims and/or their families. This was my first true
opportunity to participate in the legal process and be in a courtroom.

Despite my experience with the assistant attorney general, my partner and I chose to divide
responsibilities in our practice. As a result, unless there was an overlap with one of my clients,
I had less opportunity to accept ctiminal cases. I focused on domestic litigation, orders of
protection, juvenile court (retained and appointed) and mental health litigation through the
involuntary committal process. I also maintained a successful mediation practice and aided in
the resolution of hundreds of domestic cases. In the later part of my practice, I accepted social
security disability cases and appeared many times for administrative hearings. My partner and I
also shared responsibility for preparation of deeds, wills and personal injury cases.

My domestic practice required me to meet with clients, discuss Tennessee law with relation to
assets, liabilities and parenting. After my initial meeting, I would file the appropriate complaint
(or answer and counter complaint if my client had already been served with divorce documents),
prepare written discovery, participate in depositions and have regular court appearances for
temporary motions. Though not inclusive of all motions, examples of the types of issues raised
at these hearings included possession of marital assets, division of financial responsibilities,
temporary parenting, injunctive relief or to compel mediation. Although mediation was a strong
tool in conflict resolution, not all cases settled. Therefore, I routinely prepared for lengthy trials,
many all day or multi-day. Due to the complexities of some of the cases, I would often submit
proposed findings of fact and conclusions of law relative to the evidence admitted at trial for the
court to consider before ruling.

My goal was to be realistic with my clients and manage expectations. Though this is not easy
with all clients, I was able to maintain many positive client relationships. If their expectations
were unrealistic, I was candid and routinely took the time to explain the strengths and
weaknesses of their case.

I served as special counsel for the Town of South Pittsburg shortly before I was elected. The
majority of my experience in private practice was with the trial court, but I accepted two
appellate cases and was solely responsible for briefing and arguments. In addition to the above
case related work, I also managed all aspects of the firm, including but not limited to staff,
finances, malpractice insurance and technology. It is difficult to say with specificity the
percentages of my practice, but unequivocally domestic litigation was a significant majority.

Work Habits and Judicial Experience

The characteristics that made me a successful lawyer, have carried with me to the bench. I find
comfort in being prepared. During my practice, [ reviewed the applicable statute and formulated
my proof to be consistent with the findings and analysis that was required of the court. I recall
one of my judges telling me [ was very “thorough.”

e e e e
#




] respect the time each attorney puts into his/her work and the cost associated with litigation. It
is important for me to review the pleadings and/or briefs to assist me in understanding the issues.
This not only helps me to be a better judge, but it also saves court resources and litigants’ time
and money. I have also found it important to review documents in advance of court due to
various styles of attorney representation. The practice of law 1s complex and some attorneys are
more proficient in writing versus oral argument.

Judicial Experience:

Prior to receiving my first judicial appointment, I sat by designation for Marion County juvenile
and sessions judges, as needed. When I was appointed as judge for the Town of Kimball, I had
never been to municipal court and had no municipal judge mentor. All had was the law, a
packed courtroom and me. Though it took time, I developed a routine and found realistic ways
to hold litigants accountable while still finding reasonableness in my rulings involving traffic
and ordinance violations. When I was appointed to my second municipal court, I was faced
with an incredibly large recall docket for unpaid fees, as this was one of poorest cities in my
county at the time. But, when I reviewed the citations, individuals were being assessed fines
and cost for multiple charges on a single citation. After my review, I heard from the litigants
and modified orders to reduce costs which paved the way for reasonable and prompt
collection. Initially in this small city, court lasted in excess of two and a half to three
hours. After I gained control of the docket, and established expectations regarding payment of
costs and fines, court time was significantly reduced.

[ carried the goal of efficiency forward when I was elected as Chancellor in 2018. My district
consists of Marion, Grundy, Franklin, Rhea, Sequatchie and Bledsoe Counties. Chancery is a
civil court where equitable theories are often asserted. As Chancellor, if no true remedy exists,
I am able to take the facts and law related to a specific issue and craft a remedy to fit specific
and unique circumstances.

From September, 2018 through October, 2025, there have been approximately 8315 new cases
filed with me. In that same time period, I have disposed of 8243 cases. I have presided over
approximately four jury trials, and thousands of bench trials and dispositive motions. Ihave a
reputation of being firm and efficient. I find these to be necessary qualities to manage the
volume of filings I have annually and take seriously the trust placed in me by the citizens in my
district to move cases toward conclusion. I believe in the old saying that “actions speak louder
than words.” It is important for me to begin my docket on time as an acknowledgement to
litigants and attorneys that their time is valuable.

Though this list is not exhaustive, I regularly hear cases ranging from adoptions, estates,
administrative appeals, child support, contempt, conservatorship, domestic relations cases
including but not limited to divorce, custody and modification, interstate support, judicial
hospitalizations, name changes, orders of protection, damages, real estate and contractual
disputes.

Like most all judges and attorneys, finalizing an adoption can be the silver lining in a tough
week. I preside over an average of 8 adoptions a month. Because these are uncontested matters,
they could take as little as five minutes. However, this is not an approach [ have ever taken. No
matter how heavy my docket may be, I ask the attorneys and litigants for their patience, clear

the courtroom and make the day about that child and family. I allow the little ones to come to




%

my bench, use the gavel, take pictures and ensure they know the day is all about them and their
future. Teenagers, while usually excited, are not ones to typically show emotion. I make most
of my time with them talking about what they enjoy in an effort to make them feel special and
routinely extend an offer to come back and learn about the court system if the young person is
interested in the law.

Finality for children is important, and I work diligently to provide trial dates for termination and
parenting cases. While in private practice, I represented a parent who was given nominal
parenting contact for months. I worked with the other attorney and filed motions but was
unsuccessful in forcing the parenting issue due to a judicial preference requiring parties to first
mediate before parenting motions were heard. My client was young but died unexpectedly of
natural causes. This remains with me and has shaped my drive for equal, prompt access to the
courts.

As Chancellor, I strive to be prepared, efficient and available. However, my efforts have not
been without challenges. When developing my judicial calendar in 2018, I did not reserve office
days. I traveled and was scheduled to be in court daily. I would stop by my office for phone
conferences or to review and approve orders. My solution to the lack of office time was to read
all the cases for my docket, usually the night before unless it was a large motion or trial. This
often resulted in my day starting between 4:30-5:00 a.m. I would finish preparing for court, get
my daughter ready for school, drop her off and then travel to one of my six counties to begin
my docket. After about a year, I realized my lack of office time was not sustainable. My next
plan was to reserve at least two office days a month. But, in reality, that also had challenges. If
an attorney needs a day, and I am available on my designated “office day”, I hear the case. I
have been Chancellor for approximately 7 years, and while the length of time I need for review
has decreased, I do still require preparation time. I have more than a thousand new cases filed
each year, with many that require comprehensive research and rulings. I know myself well
enough to recognize that I am not willing to deviate from my commitment of accessibility to
attorneys and litigants. Therefore, my solution to availability, coupled with efficiency, is that I
often schedule and deliver my ruling from the bench, with a court reporter. I review orders
daily. Many proposed orders are consistent with my rulings, but I regularly have orders sent to
me in an editable format to allow me to make changes, when necessary.

Self-awareness and flexibility are two of my strengths. [ know I am not perfect, and I cannot
lose the ability to laugh at myself. I make mistakes, but I own my mistakes and most
importantly, learn from them. I believe if I ever find myself in a space where I am not open to
learning and growing, either personally or professionally, I am of no service to anyone.
Therefore, I strive to learn, grow and improve every day.

I find my life experience as a whole, makes me who I am. I do not see my identity singularly. I
am not only a lawyer, judge, daughter, sister, wife, mother, aunt or friend. I am all those
things. And all those experiences make me the person I am and allows me to bring my own
unique approach to the bench.

Also separately describe any matters of special note in trial courts, appellate courts, and
administrative bodies.



I recently heard a complex case involving county powers and zoning. Though the appellate
court affirmed my ruling, the analysis was different. The Supreme Court granted permission to
appeal. The parties have argued the case and are awaiting the Supreme Court’s opinion.

Tinsley Properties, LLC, et al. v. Grundy County, Tennessee. Case No. 6846.
ﬁ

10.  Ifyouhave served as a mediator, an arbitrator or a judicial officer, describe your experience
(including dates and details of the position, the courts or agencies involved, whether elected
or appointed, and a description of your duties). Include here detailed description(s) of any
noteworthy cases over which you presided or which you heard as a judge, mediator or
arbitrator. Please state, as to each case: (1) the date or period of the proceedings; (2) the
name of the court or agency; (3) a summary of the substance of each case; and (4) a
statement of the significance of the case.

Mediation:

In 2004, I became a Rule 31 listed mediator and received my domestic violence listing in
2014. 1 estimate conducting approximately 300 domestic mediations through 2018 addressing
issues inclusive of grounds for divorce, division of assets and liabilities, alimony and co-
parenting.

Judicial Settlement Conferences:

We have a number of skilled mediators and arbitrators in our district and the surrounding
counties. They work hard to obtain their Rule 31 listing, so I only conduct these conferences
if requested by my judicial colleagues. To date, I have held one judicial settlement conference,
which was resolved through my facilitation and the work of extremely talented attorneys.

I am an advocate of the dispute resolution process and refer parties in almost every contested
case to mediation. [ believe each party has the right to have a say in his/her future. I often tell
litigants they will “like” nothing about the process but my goal is that they find a resolution
they can accept, which I hope enables them to move forward.

In specific response to cases of significance, every case we are involved with is significant for

the parties. My responses to Questions 9 and 34 include examples.
H

Il Describe generally any experience you have serving in a fiduciary capacity, such as
guardian ad litem, conservator, or trustee other than as a lawyer representing clients.

I regularly served as a guardian ad litem and attorney ad litem in juvenile and conservatorsh;‘
actions from 2004-2018. I approached each appointment with respect for the parties and their
circumstances and devoted significant time preparing for court appearances and regularly
conducted home/facility visits. As a guardian, you are in a unique position to paint a picture for
the court through your presentation of the proof regarding concerns, but you also have a duty to
illuminate positive qualities. I am committed to adhere to established principles of law to protect
our most vulnerable populations: the youth, mentally ill, disabled and elderly.




12.  Describe any other legal experience, not stated above, that you would like to bring to the
attention of the Council.

Recovery Court

I volunteered and served as the 12% Judicial District Recovery Court Judge from September,
2018 through December, 2022. I believe addiction touches every household in one form or
another. No one chooses to become addicted and my work with this program has been
meaningful to me. In or about 2022, issues arose which made it apparent that the program was
in need of significant changes. Together with my colleagues, and in interviewing participants,
we chose to grow the program in a new direction. I bring this to the Council’s attention to
underscore that though I truly found joy, and some heartache, in my work with the recovery
court, when [ witnessed issues that were concerning to me, I did not ignore those but rather
worked with my colleagues for a solution. As mentioned above, the Court of Appeals sits as a
panel. I believe that working as a team makes us stronger and helps develop more meaningful
conversations and, in most circumstances, a better result.

Problem Solving

As Chancellor, I value the attorneys in my district, and surrounding counties, and well know
the demands, especially of solo practitioners. Fortunately, the attorneys, while zealous
advocates, are also collegial with one another and offer to help the courts with appointments,
such as guardian ad litem and attorney ad litem, which is not unnoticed by the bench.

Generally, there are no issues with the attorney’s work. However, I have been in the situation
where, through additional questioning, I learned that the guardian had failed to adequately
investigate the circumstances on behalf of the ward. Fortunately, I was able to cure the issue
and allow the guardian to take the action needed. However, rather than openly chastising the
attorney or ignoring the inaction, I chose to have a private conversation and explained that I
appreciated the demands of private practice but emphasized the importance of the role of
guardian ad litem. This approach not only assisted me in having confidence in the attorney,
but more importantly, I hope it helped that attorney recognize the importance of his/her role.

Board of Professional Responsibility Committee Member

During my time as a hearing committee member for the Board of Professional Responsibility, I
routinely reviewed complaints and recommendations consistent with the Tennessee Rules of
Professional Conduct. I participated in one, 3 person panel hearing.

Education
I completed the National Judicial College’s course on general jurisdiction in October, 2019.
District Specific Designation

I served as presiding judge of the 12" Judicial District from 2020-2022.
ﬁ

13.  List all prior occasions on which you have submitted an application for judgeship to the
Governor’s Council for Judicial Appointments or any predecessor or similar commission
or body. Include the specific position applied for, the date of the meeting at which the



body considered your application, and whether or not the body submitted your name to the
Governor as a nominee.

None.

14.  List each college, law school, and other graduate school that you have attended, including
dates of attendance, degree awarded, major, any form of recognition or other aspects of
your education you believe are relevant, and your reason for leaving each school if no
degree was awarded.

Middle Tennessee State University

1993-1994. MTSU has much to offer students, but I made a decision to live off campus my first
year. In hindsight, I think this was a mistake and isolating. I chose to return home to complete
my studies at UTC. I commuted to/from school and was able to have part time employment in
my hometown.

University of Tennessee at Chattanooga
1994-1997. Bachelor of Social Work, Cum Laude
Nashville School of Law

1998-2002. Doctor of Jurisprudence

PERSONAL INFORMATION
S% State your age and date of birth.

I am 50 years old and was borr-l 975.

16.  How long have you lived continuously in the State of Tennessee?

50 years.

17.  How long have you lived continuously in the county where you are now living?

I have lived in Marion County my entire life but as indicated above, I attended Middle Tennessee

State University and lived there from August, 1993 to May, 1994.

18.  State the county in which you are registered to vote.



1 Marion |
#

19.  Describe your military service, if applicable, including branch of service, dates of active
duty, rank at separation, and decorations, honors, or achievements. Please also state
whether you received an honorable discharge and, if not, describe why not.

‘ Non-applicable. ‘
/

20.  Have you ever pled guilty or been convicted or placed on diversion for violation of any
law, regulation or ordinance other than minor traffic offenses? If so, state the approximate
date, charge and disposition of the case.

1 No. |
f

21.  To your knowledge, are you now under federal, state or local investigation for possible
violation of a criminal statute or disciplinary rule? If so, give details.

L No.
H

22.  Please identify the number of formal complaints you have responded to that were filed
against you with any supervisory authority, including but not limited to a court, a board of
professional responsibility, or a board of judicial conduct, alleging any breach of ethics or
unprofessional conduct by you. Please provide any relevant details on any such complaint
if the complaint was not dismissed by the court or board receiving the complaint.

‘ None to my knowledge.
f

23. Has a tax lien or other collection procedure been instituted against you by federal, state, or
Jocal authorities or creditors within the last five (5) years? If so, give details.

‘ None.
#

24.  Have you ever filed bankruptcy (including personally or as part of any partnership, LLC,
corporation, or other business organization)?

| No. \
#
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25.  Have you ever been a party in any legal proceedings (including divorces, domestic
proceedings, and other types of proceedings)? If so, give details including the date, court
and docket number and disposition. Provide a brief description of the case. This question
does not seek, and you may exclude from your response, any matter where you were
involved only as a nominal party, such as if you were the trustee under a deed of trust ina
foreclosure proceeding.

I was divorced in 2014. I filed a non-contested divorce in 2013 in the 12 Judicial District
Circuit Court of Frankin County, Tennessee. My ex-husband and [ were law partners in Marion
County and chose to waive venue to file out of county. The style of the case is Melissa Thomas
Blevins v. Ronnie JT Blevins, II, Case No. 2013-CV-143.

In or about 2024, an action was initiated in the Eastern Division of the United States District
Court styled as Jeff Parker v. Chancellor Melissa Willis, in her official capacity only. Case
No. 1:24-CV-138. Mr. Parker is a self-represented litigant and has continually asserted that the
court does not have jurisdiction over him. The case was dismissed.

—_— e ————

26. List all organizations other than professional associations to which you have belonged
within the last five (5) years, including civic, charitable, religious, educational, social and
fraternal organizations. Give the titles and dates of any offices that you have held in such
organizations.

For the past 18 years, other than the various professional associations listed herein, my outside
activities have been family focused. I regularly volunteered for school activities, including
events that required overnight supervision. I also volunteered to coach and coordinated

celebrations for my daughter’s organizations.
#

27. Have you ever belonged to any organization, association, club or society that limits its
membership to those of any particular race, religion, or gender? Do not include in your
answer those organizations specifically formed for a religious purpose, such as churches
Or synagogues.

a. If so, list such organizations and describe the basis of the membership
limitation.

b. Ifitis not your intention to resign from such organization(s) and withdraw from
any participation in their activities should you be nominated and selected for
the position for which you are applying, state your reasons.

In or about 1996, I became a member of the Alpha Delta Pi sorority but have not been involved

with the sorority since approximately 1998.
#

ACHIEVEMENTS

28. List all bar associations and professional societies of which you have been a member within

11



the last ten years, including dates. Give the titles and dates of any offices that you have
held in such groups. List memberships and responsibilities on any committee of
professional associations that you consider significant.

Marion County Bar Association. 2003-present
Brock-Cooper American Inn of Court. Masters of the Bench: 2021-present

Tennessee Judicial Conference Committees:

Domestic Relations Committee Member (2020-present)

Strategic Planning Committee Member (2020-present)
Technology in the Courts Committee Member (2021-present)
Jury Pattern Instructions (Civil) Committee Member (2019-2021)

e o @

Since joining the Tennessee Judicial Conference in 2018, I have benefitted from strong
leadership and have learned the importance of contributing to the Tennessee “judicial family.”
I am honored to have served as Executive Committee Member for East/Middle Divisions by
appointment of various presidents for the following terms:

e 2023-2024
e 2022-2023
e 2021-2022

I have been a member of the Tennessee Trial Judges Association since 2018. I was named
secretary for the 2025-2026 term. As secretary for the TTJA, I am responsible for accurately
maintaining minutes for the executive committee and general association meetings. Ithen
forward the same to our president for dissemination and approval by members.

Approximately 3 years ago, I was asked by the Tennessee Supreme Court to serve on the
statewide E-Filing committee. The committee was required to review applications and
approve, reject or seek clarification for applicants. Though the committee has not required
activity recently, I worked heavily with the Clerk & Masters in the 12" Judicial District to
implement e-filing. We presently have 2 of our counties fully capable of e-filing. The last
four counties have been approved and are awaiting final procedural steps to take those offices
live.

I was also honored when asked to serve as committee member for the Tennessee Bar
Foundation Iolta Grant Review Committee in 2024. This is a three year appointment and
requires a significant time commitment during the grant season. As a committee member, |
work with other professionals across the state to ensure funding of programs that support civil
legal aid for Tennesseans. The goal is to identify and fund projects in need of support to
promote access and administration of justice. Applications are forwarded to committee
members in advance of our annual meeting. We are required to review and score applications
then appear for an in person meeting to discuss the applications and allocate funding, subject
to approval of the board.

While serving as municipal judge, I was involved in the Municipal Judges Association and

held various committee positions.
#
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I have also held memberships with the ABA, TBA and TLAW. However, I do not have exact
dates and my memberships are not currently active.

29. List honors, prizes, awards or other forms of recognition which you have received since
your graduation from law school that are directly related to professional accomplishments.

Board of Professional Responsibility

Committee Member from 2014-2018

District Specific Recognition

e 12" Judicial District Bar President: 2017-2018

e July 2020, I was named “The Best Attorney” by the Marion County News.

e Asnoted above, I was involved with the Municipal Judges Conference and Trial Judges
Conference in relation to the geographic area I serve.

ﬁ

30. List the citations of any legal articles or books you have published.
None. |
#

31. List law school courses, CLE seminars, or other law related courses for which credit is
given that you have taught within the last five (5) years.

I presented CLE’s on contempt and issues facing new judges at the TIC Academy and Mini
Academy twice since 2019, most recently in 2024. I also presented a CLE on small estates to
the chancellors approximately two years ago during the Tennessee Judicial Conference. I am
presently working with a group to prepare a CLE to present to our local bar regarding availability
of resources for incarcerated individuals but do not expect to submit a curriculum to the AOC
until January for review.

Though it was more than five years ago, I was selected by Administrative Office of the Courts
to travel across the state with a small group of attorneys to present CLE’s on the issue of child
dependency and neglect law. [ estimate presenting at least five (5) CLE’s prior to my election
in 2018.

#

32, List any public office you have held or for which you have been candidate or applicant.
Include the date, the position, and whether the position was elective or appointive.

2018: 12% Judicial District Chancellor. Elected. Contested.

2022: 12 Judicial District Chancellor. Elected. Unopposed.

13



2009-2018: Kimball Municipal Judge. Appointed.
2017 - 2018: South Pittsburg Municipal Judge. Appointed.

2017 - 2018: Jasper Municipal Judge. Appointed.
#

33.  Have you ever been a registered lobbyist? If yes, please describe your service fully.

No. |
#
34, Attach to this application at least two examples of legal articles, books, briefs, or other

legal writings that reflect your personal work. Indicate the degree to which each example
reflects your own personal effort.

I have attached 4 orders for review.

e State of Tennessee Department of Children’s Services v. Derrick, et al. 23-AD-1278.
This is one of my most recent rulings in a termination of parental rights case. The
Respondents have appealed. I was responsible for preparing, proof reading and
finalizing this order.

o State of Tennessee v. Whoriskey, Inc. 2019-DT-3368; 2019-DT-3400
This is the final portion of a delinquent tax case that spanned several years. Though the
order is not complex, it illustrates my ability to be concise in relation to the issues
presented. This case was appealed, and the appellate court affirmed. The order reflects
my ruling.

o Foehring, et al. v. Monteagle Planning Commission, et al. Case No. 8197 and 8204
This case is a declaratory judgment action by residents seeking to invalidate certain
zoning ordinances and challenging the planning commission’s decision. This case was
appealed, and the appellate court affirmed. I scheduled an oral ruling, with the transcript
to be attached to the order, and directed counsel to prepare the order subject to my review
and editing. The cases were argued together but required two separate orders and
analysis.

o McCartneyv. McCartney Case No. 2420
This is a divorce without minor children that started almost four years before I was
elected in 2018. This case was appealed and affirmed by the appellate court. Judge
Armstrong and I earned the “2021 Judicial Patience” Award at our annual conference.
Though this may not be what one would consider a “real award”, and may not be my
most elaborate legal writing, it does illustrate my ability to focus several days of proof
into a concise ruling that complies with legal precedent. I scheduled an oral ruling,
inclusive of property distribution, and directed counsel to prepare the order with the
transcript attached. I then reviewed the order for approval.

e Harley Wayne Brafford, et al. v. Monteagle Sunday School Assembly Case No. 6847.
This case was multi-faceted and involved numerous witnesses and issues. The
attached judgment reflects my analysis and work in this case.

14



ESSAYS/PERSONAL STATEMENTS

35. What are your reasons for seeking this position? (150 words or less)

I was in private practice for fifteen (15) years before being honored to serve as Chancellor. I
have been blessed with many opportunities to speak to young people throughout my life. 1 now
have a greater platform. I focus my interaction on positivity, opportunity and choices. [ believe
God presents opportunities to us all, and it is the choices we make that shape our lives. When I
chose to run for Chancellor, it was not a guarantee. All I could do is what my parents instilled
in me. I had to work hard, be true to myself and have faith that it would work out the way it
was meant to be. My success in the election has brought more to my life than I could ever give
back. I met many wonderful people that had faith in my ability to serve my district. I knew if I
was elected, I would live my life with gratitude and work hard for my district.

The opportunity to serve as one of twelve jurists in this state is no different. I will always make
the choice to work hard, be true to myself and faithfully serve all Tennesseans with honesty and
dignity.

ﬁ

36. State any achievements or activities in which you have been involved that demonstrate
your commitment to equal justice under the law; include here a discussion of your pro bono
service throughout your time as a licensed attorney. (150 words or less)

I regularly provided pro bono services, including mediations, during my fifteen year practice.

Upon reflection of my practice, and since being elected in 2018, I have seen an increase in self-
represented litigants. Our courts work diligently through various publications, and with the
access to justice initiative, to create user friendly guidance on parties’ access to the courts. While
this is helpful to self-represented litigants, equal justice under the law is sometimes challenging
to jurists because we are not advocates.

Judges are on the “front-line” and are sometimes faced with difficult situations with deficient
pleadings. I routinely direct litigants to other resources, such as our local rules, the
Administrative Office of the Courts’ website, or suggest they seek consultation with an attorney.
While the on-line resources are helpful to litigants, the effect is sometimes a delay in justice.
Many self-represented litigants do not understand the complexities associated with some cases.
My most recent example involves litigants that did not understand that simply mailing a copy
of a petition was not service. They were adamant that the other side “knew about it.” I took
approximately 10-15 minutes attempting to explain that there was no issue with self-
representation but that the rules of procedure must be followed. All that to say, [ am committed
to making the court system accessible but understand we still have challenges to overcome.

@

37. Describe the judgeship you seek (i.e. geographic area, types of cases, number of judges,
etc. and explain how your selection would impact the court. (150 words or less)

I am seeking a judgeship on the Court of Appeals, Eastern Division. The court hears appeals in
#



civil cases from trial courts and certain state boards and commissions. The court consists of 12
members who sit in panels of three and hold court monthly. Travel to each grand division, East,
Middle and West, is required.

] have experience as a litigator, mediator and jurist. I have grown in my analysis of cases while
serving as Chancellor. The skills and knowledge are similar, but transitioning from litigator to
judge is not without challenges. As a judge, [ am not an advocate. You must respect litigants,
attorneys and their choices in case presentation. I have worked diligently to take the facts as
presented and to apply the law to those facts in my rulings. I will continue to work within the
law and analyze cases consistent with established precedent to allow reliance on a uniform body
of law for all Tennesseans.

ﬁ

38. Describe your participation in community services or organizations, and what community
involvement you intend to have if you are appointed judge? (250 words or less)

[ average two organized speaking engagements per year to educate youth on the legal system
and offer myself as a contact, should they be interested in the legal profession. However, this
is not limited to formal speaking engagements. When I have an audience of youth in court, I
always ask about their interests and invite them to come back to watch court. Sometimes I am
met with eyes glazed over. But many times, young people light up. I want to do my part to
exemplify that even though I am a judge, I am approachable, service-minded and kind.

[ also began volunteering with “Life Maze”, a program sponsored by the Department of Health,
in or about 2017. The “Life Maze” is held annually at local schools and targets children 14 and
above. The purpose is to present youth with scenarios and demonstrate how choices impact
their lives. 1 have been able to increase the base of involvement to include other judges, public
officials and attorneys in my district. This allows us to share the experience and give the youth
different perspectives.

Every story is different, and I enjoy telling young people that my background may look different
than that of my colleagues. My parents were not attorneys, but they taught me to work hard and
take chances. My message is one of encouragement, hard work and finding your authentic self.
If appointed, I expect to grow my interactions with young people across the state and be a
positive face of the judiciary.

]

39. Describe life experiences, personal involvements, or talents that you have that you feel will
be of assistance to the Council in evaluating and understanding your candidacy for this
judicial position. (250 words or less)

I am the oldest of five children. My parents instilled the values of family and hard work. One
of my earliest memories as a child is the smell of diesel. My father’s success began with an old
dump truck and dozer. Before the sun would rise each morning, I would smell diesel creep into
the house. It may sound odd, but it was comforting and still is to this day. I knew my dad was

there. He, my brother and sisters have created a strong company. While the dump trucks and
#
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dozers may start a little easier these days, one thing has remained the same. We all live by my
father’s example and work hard every day.

Saying I am the oldest of five should say the most about my mom. To say she is a “good woman”
or “wonderful mom” is an understatement.

Strong mothers create strong daughters. 1 am blessed with one of the strongest, most selfless
mothers one could have. My mom has led our family by example. Without question, her job
was the hardest of all. She sacrificed and made my siblings and me who we are today. I will
never forget her message to me as a young girl - “always be able to stand on your own two feet.”
This is the same message I convey to my daughter today. Live your life with purpose to create
independence. I always share what my mother taught me when I talk to young people about life
choices. A message of independence and self-sufficiency may sound simple but not every young
person is raised to believe they are special, smart and deserving. When I am given the
opportunity, I share my mother’s words with the hope that I encourage them to create the life
they deserve, just as my mom did for me.

ﬁ

40. Will you uphold the law even if you disagree with the substance of the law (e.g., statute or
rule) at issue? Give an example from your experience as a licensed attorney that supports
your response to this question. (250 words or less)

As a jurist, my role is to apply the law. The first example that comes to mind is domestic
litigation. Children should be allowed to be children, but they routinely testify in termination
of parental rights and custody cases. It is difficult to hear what some of these young people have
to say, but my job is to provide the environment to develop the testimony so that I may render a
decision consistent with Tennessee law. If [ am successful in doing this, as unpleasant as it may
be, following established precedent helps provide finality to my decisions. I am always mindful
that after the case is over, the child goes home to those parents, or in a termination, may lose
that relationship. So while I provide the space for the testimony to be developed, I always
convey to young people that at the end of the day, the decision is mine.

Precedent and consistency are stabilizing forces in the law. I routinely ask for authority during
trials and strive to apply the facts and law to each ruling. I take seriously my responsibility to
apply the law purposefully and accept the weight of my decisions.

ﬁ
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REFERENCES

41. List five (5) persons, and their current positions and contact information, who would
recommend you for the judicial position for which you are applying. Please list at least
two persons who are not lawyers. Please note that the Council or someone on its behalf

may contact these persons regarding your application.

A. *Congressman Scott Desjarlais, United States House of Representatives. _

B. *Mr. John Barker, President, Citizens Tri-County Bark. [ NNGNTGTTNNNN
C. *Senator Janice Bowling, Tennessee General Assembly._

D. *Courtney Lynch, 12" Judicial District Attorney General. _—I
E. * J. Harvey Cameron, Esquire. [ R E NN

* Each reference asked that I advise any potential caller that it may be necessary to leave a message
with the nature of the call. They do not answer calls from unknown sources.
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AFFIRMATION CONCERNING APPLICATION

Read, and if you agree to the provisions, sign the following:

I have read the foregoing questions and have answered them in good faith and as completely as my records
and recollections permit. I hereby agree to be considered for nomination to the Governor for the office of
Judge of the Court of Appeals, Eastern Division, of Tennessee, and if appointed by the Governor and
confirmed, if applicable, under Article VI, Section 3 of the Tennessee Constitution, agree to serve that
office. In the event any changes occur between the time this application is filed and the public hearing, I
hereby agree to file an amended application with the Administrative Office of the Courts for distribution to
the Council members.

I understand that the information provided in this application shall be open to public inspection upon filing
with the Administrative Office of the Courts and that the Council may publicize the names of persons who
apply for nomination and the names of those persons the Council nominates to the Governor for the judicial

vacancy in question.
IIaND
Melissa Thontas Willis ° S

Dated: l Y0Cl LA t)Q Y l ,20 2 5
Signature

When completed, return this application to Laura Blount at the Administrative Office of the Courts, 511
Union Street, Suite 600, Nashville, TN 37219.
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IN THE CHANCERY COURT OF BLEDSOE COUNTY, TENNESSEE

THE STATE OF TENNESSEE on its own
behalf and for the use and benefit of BLEDSOE
COUNTY, TENNESSEE, and, THE CITY OF
PIKEVILLE, TENNESSEE

Debbie DeBord
Clerk & Master
Bledsoe County, TN

Plaintiffs,

No. 2019-DT 3368,
2019 DT 3669 3420

VS.

)

)

)

)

)

)

)

)

)

)
WHORISKEY, INC., )
As Owners of 90 Ferro Street, )
Pikeville, TN 37367. )
(Formally Owned by Textile Corp. Of America) )
)

)

)

)

)

)

)

)

)

)

Delinquent Taxpayers as

Shown on the 2017 Real Property

Delinquent tax records of Bledsoe County,
Tennessee, and The City of Pikeville, TN as
More fully set out in Exhibits A and B. annexed
Hereto.

Defendants.

ORDER

This cause came to be heard on the 9t day of January, 2023 before the Honorable
Melissa Willis, Chancellor of Bledsoe County, Tennessee as a final hearing on the Plaintiffs
Complaint and Answer of Defendant, Whoriskey Inc.’s Answer and Motion to Dismiss the
Plaintiffs’ Complaint. Upon argument of the counsel and examination of exhibits and the record
as a whole, the court finds that Tenn. Code Ann. 67-5-2102 and 2103 are the prevailing statutes
and the Defendants argument are inapplicable because there was never a final order of forfeiture
or evidence that the property in dispute was ever owned by or vested with a federal or
government, which would bar the accrual of property taxes. Wherefore, based upon these

findings, it is hereby:

44



ORDERED ADJUDGED AND DECREED that the Plaintiffs arc awarded judgment
against Whoriskey for property tax amounts specified in Exhibits A and B of the Plaintiffs’
Complaint plus penalties and interest.

ORDERED ADJUDGED AND DECREED that the liens be declared in favor of the
respective Plaintiffs upon the land set out in the Complaint and that this lien be to secure the

Payment of taxes penalties interest subject to the equity of redemption.

IT IS SO ORDERED. %\) \
U

HONORABLE MELISSA T. BLEVINS-WILLIS
CHANCELLOR

APPROVED FOR ENTRY:

AUSTIN, DAVIS AND MITCHELL

/ﬂ\dmr /C Au)&\r\‘ éz ﬁ{uw{ ‘F"'W’l~35)0f“'hJ

Thomas K. Austin BPRAZ1009 | 3 /39 53 Lorder prepec
Attorney for Whoriskey, Inc. b, Thomes /6 o J
PO BOX 666

Dunlap, TN 37327

(423)949-4159

taustin@austindavismitchell.com

/ (2
La& Office of Howard I/ Upchurch BPR# 10145
Delinquent Tax Attorney for Bledsoe
County, Tennessee and the City of Pikeville
P.0.Box 381
Pikeville, Tennessee 37367
(423) 447-2903
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IN THE CHANCERY COURT FOR MARION COUNTY, TENNESSEE
FILED

WILLIAM FOEHRING AND WII'E, JANICE CHAMNGCERY COURT
FOEIRING, WILLIAM BEST AND WIFEL,
MARY BETH BEST, RON TERRILL AND

WIFE, SANDRA TERRILL,

MARION CG., TN
1g C?: L}%S B VQL///_

TIME

Petitioners, No. 8204

V.

MONTEAGLE REGIONAL PLANNING
COMMISSION, AND RBT ENTERPRISES, LLC,

Respondents.

FINAL ORDER

This cause came on to be heard on April 22,2022, On the same day, the Court also heard

argument in a declaratory judgment action filed by the same Petitioners in the case styled, William

Foehring, et al v. Town of Monteagle, Tennessee and RBT Enterprises, LLC, Chancery Court for

Marion County, Tennessec, Case No. 8197 (the “Declaratory Judgment Action”). After hearing
oral argument in both cases, the Court took the cases under advisement and subscquently issucd
findings of fact and conclusions of law from the bench in both cases on May 12,2022, The Court’s
findings of fact and conclusions of law in both cascs are reflected in the Transcript of Proceedings
of the Court’s Ruling, a copy of which is attached hereto as Exbibit A and incorporated by
reference. The Court’s findings of fact and conclusions of law in the instant case are contained at
pages 14 — 24 of Exhibit A.

Based upon the pleadings, the record before the Court, the oral argument of counsel, and

the Courl’s findings of fact and conclusions of law, the Court holds as follows:

21208368v1
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1. Petitioners seek review by common law writ of certiorari pursuant to T.C.A. §27-
8-101, et seq. and T.C.A. §27-9-101, et seq. of a decision by the Monteagle Regional Planning
Commission (the “Planning Commission”) conditionally approving a site plan (the “Site Plan™)
for a proposed truck stop development (the “Truck Stop”) on land owned by Respondent RBT
Enterprises, LLC (“RBT”). Petitioners own and reside on residential property adjacent to, across
the street from, or otherwise near the vicinity of the proposed Truck Stop.

2, The Planning Commission met on July 6, 2021, to consider the Site Plan. At the
conclusion hearing, the Planning Commission conditionally approved the Site Plan with conditions
relating to screening, lighting, and a buffer reflected thereon,

3. Petitioners timely filed their Petition for Writ of Cextiorari on August 19,2021. On
August 26, 2021, the Clerk issued the Writ of Certiorari to the Planning Comunission. On
September 27, 2021, the Planning Commission filed with the Court a Transcript of Proceedings.
On November 1, 2021, the Petitioners and the Planning Commission filed a Joint Supplement to
the Transcript. Pursuant to T.C.A. §27-9-11 1(b), Petitioners also contemporaneously filed
Affidavits of Petitioners Mary Beth Best and Sandra Terrill with attached exhibits. Thereafter, the
parties submitted briefs, and Petitioners submitted a reply brief.

4, In their Petition, written materials and at the hearing, Petitioners asserted that the
Planning Comnission’s decision should be reversed because (1) the Planning Commission acted
illegally in approving the Truck Stop because a portion of the property that encompassed the Truck
Stop (the “Disputed Parcel”) was not properly rezoned by amendments to the Monteagle Zoning
Ordinance from High Density Residential (“R-3") to Interstate Commetcial (“C-3"), the zoning
classification required for a truck stop; (2) the Planning Commission lacked material evidence that

the Site Plan contains plans for collecting stormwater and methods of treatment and complies with

21208368v1
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Section 1008(Q) and 205 of the Monteagle Zoning Ordinance; (3) the Planning Commission’s
decision was not supported by material evidence demonstrating adequate access control
provisions; (4) the Planning Commission acted illegally, arbitrarily and capriciously and exceeded
its jurisdiction by conducting private inaudible sidebar comumunications between Planning
Commission members during their deliberations, in violation of the Tennessee Open Meetings
Act, T.C.A. §8-44-101, et seq.; (5) the Planning Commission acted illegally, arbitrarily and
capriciously in conducting the hearing and did not submit a complete transcript of its proceedings
as required by T.C.A. §27-9-109(A) because of the overlapping speech between participants and
the inaudible private side bars between Commissioners; and (6) Petitioners were denied even-
handed treatment and a fair hearing before the Planning Commission.

The Court finds for the Respondents and against the Petitioners with respect to all of these
assertions, each of which is addressed below.

5. Petitioners argue the Disputed Parcel is not properly zoned for a truck stop because
amendments to the zoning ordinance rezoning the Disputed Parce!l from R-3 to C-3 are invalid. In
the Declaratory Judgment Action, the Court has found that the amendments to the zoning
ordinance are valid. Accordingly, the Petitioners’ argument fails based on the findings the Court
has made in the Declaratory Judgment Action.

6. Petitioners argue that even if the zoning ordinances are valid, the Planning
Commission acted illegally, arbitrarily, capriciously and exceeded its jurisdiction in approving the
Site Plan. The primary issue raised by the Petitioners is that the Truck Stop will create public
health and safety issues that were not adequately evaluated and addressed, which included

environmental issues, increased traffic, water drainage, noise, exhaust, lighting, landscaping, and

health risks for the residents.

21208368v1
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Several documents were produced and made a part of the record for the Planning
Commission’s consideration, including the objections by the citizens along with a letter and
exhibits, the review of the Site Plan by Mr. James Waller, and the supplement thereto.
Additionally, evidence was presented regarding the size of the building, being almost 25,000
square feet, and evidence addressed issues of parking, with over 150 spots collectively for standard
parking and parking for tractor trailers. Evidence was also presented regarding landscaping,
detention ponds, wetland areas, buffer zones, a stalement of conditional approval from the
Tennessee Department of Transportation (“TDOT”) and subsequent Planning Commission review.

The record also indicates that a traffic study was completed after this hearing that was
consistent with a statement that TDOT would do the review after the Site Plan was approved.

The Commission received the documents and heard arguments on the issue. The Court’s
notes indicate those occurved in April, May and July, 2021. The vote was held on July 6, 2021,
and conditional approval was granted following very lengthy debate.

Garrett Haynes of Southeast Tennessee Development District represented that he had
reviewed the Site Plan and it did comply with the zoning ordinance.

7. An area of debate related to the issue of collection of stormwater and methods of
(reatment in compliance with the zoning ordinance. In essence, there was a dispute about whether
or not the plans for the collection of stormwater and methods of treatment were supported by
material evidence, Additionally, there was a dispute about whether or not the detention ponds,

along with the wetland area and the buffers, would constitute treatment.
Mr. Waller is a civil engineer, Monteagle resident and very well-spoken gentleman. He

opined that the drainage features would not capture and treat the runoff and would ultimately cause

21208368v1
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the water to drain into the stream which feeds into Laurel Lake. The resull as asserted by Mr.
Waller and counsel for Petitioners is that pollution of the town’s water supply will occur.

Counsel then argued that even if the plan is found to address collection of the water, it
failed to address the treatment of the water or methods of treatment. And this is where review of
the transcript as well as the video and the record is of critical importance. When you read the
transcript of the hearing on July 6, 2021, the greater picture is received.

There was a great deal of argument related to the engineers. There was much discussion
during oral argument and also in the briefs about a statement made by the engineer for RBT, Mr.
Jamie Sain. At one time eatly in the meeting, Mr. Sain said that there was not a treatment method
shown on the Site Plan. However, later as the debate moved forward, Mr. Sain clarified his
statement at least two times. In addition, in listening to Mr. Waller’s statement, {he Court does not
interpret Mr. Waller’s statement to be that detention ponds were not a method of treatment, but
rather that the method of treatment that Mr. Sain had set forth in terms of positioning of the pipes
would not allow for treatment because there was not adequate retention of the water. There were
competing statements and conipeting opinions about whether or not this was, in fact, treatment.

The Planning Commission weighed everything before it, and again, the compeling
statements of Mr. Waller against those of Mr. Sain, and accepted that the Site Plan contained
wetland and buffer areas that would filter pollutants, and that for this project, the detention ponds
were, in fact, the method of treatment.

The Planning Commission accepted Mr. Sain’s testimony as true and referred to the
Tennessee Department of Environment and Conversation’s requirements that said the detention

areas are forms of treatment. And again, the Planning Commission found those statements to be

credible.

21208368v1
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The Planning Commission appeared to accept Mr. Sain’s stalements as true and the
assertion that the retention pond was in fact a treatment method, The Court finds that it is clear
and it was not disputed that there are, in fact, other methods of treatment. As pointed out by the
Petitioners in this case, Mr. Sain even said there were methods of treatment that were very
expensive, However, in this case, the ordinance does not specify what type of treatment, only that
there be treatment.

There were also statements made about a comparison between an existing truck stop near
the proposed Truck Stop, and that the Site Plan presented provided more in terms of detention
ponds than the present existing truck stop did.

So as to the issue of collection of stormwater and methods of treatment, based upon all of
the foregoing, the Court finds that the Planning Commission did not act illegally, arbitrarily or
capriciousty.

8. With respect to the issue of whether the Planning Comunission’s decision was
supported by material evidence demonstrating adequate access control provisions, the Court finds
that TDOT was involved and found that the Site Plan was adequate in March of 2021, by granting
conditional approval of the Site Plan regarding the layout and the access points. This would relate
to the traffic study issue and lends support that the Commission did not act arbitrarily in concluding

that there were adequate access control provisions.

9. With respect to the issue of whether the Planning Commission violated the
Tennessee Open Meetings Act, the Court finds there was no violation. The Court does not find
that the Commission attempted to act in secret. It was clear from review of the video that the
meeting occurred in a small room, and all of the parties were at all times inside the room. There

were times that conversations were inaudible, but some of that was due, in fact, to there being

21208368v1
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times during the meeting that participants had heated exchanges and the parties were talking over
each other. However, no one objected or made statements that they could not hear at any time.

There are no cases directly on point with this issue, and the cases that were cited are
factually different. The Planning Commissioners in this case were all in plain view. They did not
at any point in time tell anyone that they had to stay away, that they could not approach and, even
though the parties insisted that the Court review the video, the Court finds the court reporter did
an excellent job in taking down the statements and the transcript was very complete.

10.  There was also an argument that Petitioners were denied even-handed and fair
treatment during the hearing. The Court disagrees with that argument. The Court read volumes
of documents. The citizens have been heard on this issue just as representatives of RBT were
heard on the issue. In addition, both sides in this case are represented by competent counsel. At
any time during this meeting, an abjection could have been raised that there had been a breach of
some type with regard to the time limits that were established at the onset of the meeting.
However, no such objection was made. The Court finds it inappropriate for Petitionets to be
represented by counsel, to be involved in a process, to sit and watch things go on that Petitioners
did not agree on but then hold off until after the decision is made to make an objection.

There was a statement made and a count that individuals for RBT were allowed to address
the Commission more than the private citizens were or that counsel was. But what the Court saw
in addition to that was that the Planning Commission during their deliberations had additional
questions. They were posing questions and the parties were coming back up from all sides to

continue to address the Planning Commission.

With regard to the allegation that Planning Commission Chair Russell was biased, if there

were concerns that she was biased, those issues should have been raised at the time of the meeting

2120836Bv1
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so that she could abstain from voting. If those concerns had been raised and if she had insisted on
participating in voling, then the Court thinks this argument may have merit. Because there was no
objection, the Court finds that the issue had been waived.

1. With regard to the argument that the Planning Commission did not submit a
complete transcript, the Court finds this argument is without merit. The Court finds there wete
times that the court reporter was not able to take down every word because of inaudible or
overlapping speech; however, the Court does not conclude that those few portions of the lranscript

made the Court’s ability to review the actions of the Planning Commission problematic,

CONCLUSION

In conclusion, the Court finds the Planning Commission weighed all of the evidence and
found the same was sufficient for conditional approval of the Site Plan, The Court finds in review
of the record that the Planning Commission had sufficient material evidence before them, coupled
with oral clarifications that were made during the meetings, to reach the findings that they did.
And that will be the order of the Court. Accordingly, the Petition is dismissed.

This constitufes a final order pursuant to Tenn. R. Civ. P. 54.02.

Costs are taxed against Petitioners.

This the _8__ of hmf , 2022.

Chancellor Melissa Thomas- Willis

21208368v1

53



APPROVED FOR ENTRY:

MILLER & MARTIN, PLLC

W@%ﬂ

Douglﬂs Berry /(6927)

. Sl o s

Dudlcy 74 Wes’: (9083)

401 Confmerce Street, Suite 1010
Nashville, Tennessee 37219
615-744-8620

doug, berry@millermartin.con
dudley.west@millermartin.com
Atforneys for Pefitioners

ROBINSON, SMITH & WELLS PLLC

Pmmp Aarefn Wells  (036248)

Republic Centre W

633 Chestiut Street

Suite 700

Chattanooga, Tennessee 37450

(423) 756-5051

awells@rswlaw.com

Attorneys for Respondent,

Monteage Regional Planning Commission

orzsel L Zomasl s D isi3t

Russell L. Leonard (014191) -
7 A P

Attorney at Law

1016 W. Main Street, Suite 3
Monteagle, TN 37356
(931) 924-0447
rleonardlegal@gmail.com
Attorney for Respondent,
RBT Enterprises, LLC
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CERTIFICATE OF SERVICE

—_—

1 do heteby certify that a true and exact copy of the foregoing has been sent to the following
persons by U.S. mail, postage prepaid, and electronic mail, this 7th day of June, 2022:

Phillip Aaron Wells

Ronald D, Wells

ROBINSON, SMITH & WELLS PLLC
Republic Centre

633 Chestnut Street, Suite 700

Chattanooga, Tennessee 37450

Altorneys for Defendant, Town of Monieagle

Russell L. Leonard

Aftorney at Law

1016 W. Main Street, Suite 3
Monteagle, TN 37356
Attorney for Defendant,

RBT Enterprises, LLC

Dudley M. We

10
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WILLIAM FOEHRING, et al.

Vs

TOWN OF MONTEAGLE, et al.

May 12, 2022

H

HARPETT
COURT REPORTERS

(615) 933-6786
www.harpsthcourtreporters.com

Exhibit A
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IN THE CHANCERY COURT FOR MARION COUNTY, TENNESSEE
AT JASPER

WILLIAM FOEHRING and wife,
JANICE FOEHRING, WILLIAM
BEST and wife, MARY BETH
BEST, RON TERRILL and wife,
SANDRA TERRILL,

Plaintiffs,
No. 8197 & 8204
ve.

THE TOWN OF MONTEAGLE,

TENNESSEE, and RBT
ENTERPRISES, LLC,

Defendants.

_........-..._....-—.....—...‘___H.-.-..——......__H.__..._....

TRANSCRIPT OF PROCEEDINGS
THE COURT'S RULING

May 12, 2022

BEFORE ¢ THE HONORABLE MELISSA THOMAS WILLIS, JUDGE
Appearing via Zoom videoconference

2:01 p.m.

Reported by:
Harpeth Court Reporters
Franklin, Tennessee
Lisa X. Henderson, LCR, CCR

Page 1

(615) 933-6786
www.harpethcourtreporlers.com
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WILLIAM FOEHRING, ot al. vs TOWN OF MONTEAGLE, el al.

www.harpethcourtreporlers.com

\  APPHARNICER Paps2 N ) - ' 'l‘nuo_”
3 (NuL ABPEARINO VIA ZOOW VIDEOCONFERPNCE) 1 the Zoom proceeding, Wa'va got our court reparier,
3 FOR THE PLAINTIFFSI 2 Ma. Hendereon, hore and sho's going to take down the
5 :ﬁ:‘{:;""’l“’;:a'“:‘:é' 3 provielons of the rullng today.
5 NILLBR & MARTIN, PLLC 4 All right. You-all ave here today in the
6 331.?’?’375"" SEEes 5 Marlon Chancery Oourt case, Foehving and others versus
Nashvillo, Tonnagtac 37219 ¢ the Toun of Monteagle ond RBT Enterprises. te have
’ I‘J:::).b:::;;:iglaxmrun.cum 7  two dockat nutbers. Mumbar 0197 which ie the
D Dudloy.wostgmillerwartin, com § declaratory judgnent action. And then alao Nacket:
2 ¢OR THE TOMN OF HONTERALE: 9 No, 8204 vhich is the writ of certioraxl actlon,
10 10 present on the Zoom 1L locke like we've
" :33.’.;8»?"23'212"213;5;‘." e 11  got & nuaber of ~- wa‘ve got 8 nunbex of attownsys.
Ropublio Cantre 12 And ws may «- Lt looke like wa lave a few of the
12 ::L':h;::"“" BExEak 13 parties aloo present, But vhy dow't we for tha
13 Chattancoga, Tenneasea 17450 14 yecowd, attomeys, thosa of you who ave xepresenting
n ,{:zg;n:::’:‘:ﬁfmm 15 parties In thin action, wy don't you go ahead and
15 16 annownce yourself for the record, please.
_— ENTERVRIORGR WECH 17 MR. LEONAMD: Russell leonard. T
Rupsall L. Leonord, Eaq. 18 represent RET.
il ;:;:““;‘“" Haln atraot 19 VR, WELLS: Aavon Wella and 1 vepresent
10 Hontoagla, Tonnegpaa 3735€ 2g  thae Town of Monteagln and the Monteaglo Reqlonal
5 N 21 Plaming Comasion.
navdlagale@grail . com
20 22 MR. DERRY: Doug Berry and Dudley best
;; 23 for the plaintiffs in tho declaratory Judgment action
23 24 and the petitiorera in the certiorarl action,
ol 25 THE QQURT) Very good, I think that
Pegod m
1 The ubova-styled cause came on for 1 covero everyona, Thank you. I'm golng to Legin
2 hesrlng on May 12, 2022, via Zo videoconference, 2 todny'a ruling with the complaint for declaratory
3 when the following proceedinga weve had, ro-wit: 3 judgrent.
4 PROCEBDINGS 4 18 the attommeys are avave, bt I will
8 THR COURT: How 38 averybody doing today? | 5 state this for the vecord mwl also for the
6 MR. BERRY: Good, ¢ non-attomeys who are present on the Zoon for the
7 M, WEWLS: Good aftemmcon. 7 xuling, my wole in this proceeding diffevs Exom my
8 THE COURT: Sorry sbout that, It took us | 8 role, for example, in a boundary 1ine dispute or a
9 andnute, I'm in Rhea County today, L*ve had court 9 divorce action., My xole fs not to impose my Judgnent:
10  up here md ke were trying to get the computer get up |10  over those ghat have been appointed or elected to make
11 ardd ve couldn't sea anything, 5o I think that we're 11 deoisions for the comunitien in which the partiea
12 good, Can you-all hear ma okay? 32 1live. My role is not to hear evidence or vewelgh thae
13 MR, VELLS: Yes. 13 evidence that's been presented.
14 MR. DERRY1 Yes. 14 Everything that 1 hase my decision on
15 MR COURT: Perfect, Lot's go shead and |18 today in in the record which containm, gwong other
16 get started then, Do we have a cot yeporter? 16 things, etipulations of fact, which are the facts of
17 OOURT HEPORTER: Yes, I'm here. 17 811 of the partiea involved in this caee have agreed
18 THE COURT: Good to mea you. Thank you 18  to be Lrue and covrect For the purpose of my
19  for baing here today. 19 evnluation Eor the ruling today. And, again, those
20 CUURT REPORTER) Thank you. 20 Eacte are all contalned in the record that's been
21 THE COURT: All right., I've got & 21 presented to the Court,
22 queation nbout whether or not the partlea could ba on | 22 Further, wxler Temnessee law, the
23 tha Zoom call and oy oasaistant respanded back to 23 valldity of ordinances must ba upheld §€ they're
24  you-all, bit that absolutaly is Eine, I would Juat 24  supported by a yatlonnl basis, And I say thig with
25  ask ond ke it part of the order that no one record 25 all aincerity, the attoweys in this caes, all of you
(615) 933-6786
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Popo2 Pago 4
; ?Kﬁ”f:ﬁ:ﬁ}m VIA EOOM VINECCONFERPNCE) 1 tha 2oon proceeding. Wa!ue got our ot IEporLE,
1 FOR MR PLATNTIFFS) 2 Ma. Henderson, here and sha'a going to vako down the
a ":::‘ﬂ‘;“;"“;:xé‘“::;_ 3 provialono of the ruling today.
5 MILLBR & MARTIH, PLLC 4 AL vight. VYou-sll are heve today in the
. ;:L:‘“;‘g::"" Stroet 5 Marlon Chancery Court came, Foehuing and others versua
hashvillo, Tonnosuao 37219 6 the Town of Honteagle and RET Interprises, Mo have
L ;:i:’.b:::_;:::hrm“mlcm 7  two docket nurbers. Number 8197 vhich ig the
L] Dudlay.wostamilloxsartin, com 8 declaratory judgrent action. And then aleo Dockek:
% on THE TOMI OF MOHYENGLE: 9 No. 8704 which is the wril of certiorari actlon.
10 10 pregent on tha Zoom it loaks like wa've
. ::;i,‘,;gu‘:“m’l‘?::“zlshig?'m‘c 11 got a nunber of -~ Wa've got & numbar of attoiueyh.
Ropublio Cantre 12 And ws way -- Lt dooks like we have a few of the
12 ::ir_ih;‘;:“““ AEESSE 17 parties aloo present. But why don't we for tha
13 chattenooga, Tonnessea 317450 14 record, attomays, thosa of you who ave representing
" lﬂiiiuﬁ::ﬁﬁfﬁcom 15 parties in thiu action, why don't you go ahead and
15 16 annownce yourself for the record, please.
| TR AESRSTERRAEACE: L i MR, LEONARD: Russell Leonard, T
Rupaell L. Loonard, Baq. 18  repreaent RBT,
1 e 19 ¥R, WELLS: Aaron vells and 1 reprosent
18 lontoagla, Tennesnse 37356 20  tha Town of Monteagla and the Monteagle Reafonal
19 gm U 21 ¥lanning Comisaion.
sonardlagalggmall  com
20 22 MR. DERRY: Doug Bexxy and budley teat:
;; 23 for the plalutiffs in the declaratory Judgnant action
23 24 ond the petitionexa in the cortiorarl action,
- 25 \HE COUT:  Very good, I think that
Pege 3 Paga§
1 The abova-atyled cause cane on £or 1 covers everyone, Thank you, I'ln golug to beyin
2 hearing ou tay 12, 2022, vla Zoow videoconference, 2 today's ruling with the complaint for declaratary
3 when tha following proceedings were had, to-wit: 3 judgrent,
4 PROCEBDINGS 4 Ja the attarmeys are aware, but I will
5 THE COURT! How 48 everybody dolng today? | 5 state this Eor the record mxl alao for the
§ MR. BERRY: Good. ¢ non-attomoya who are present on the Zoom for the
7 MR, WELLY: Good aftewmcon. 7 uling, my role in this proceeding differs from ny
8 THE COURT: Sorxy ebout that. It tock ug | § role, for example, in a boiindary line dispute or a
9 aninute. 1'm jo Rhea County today, [tve had court 9 divorce action, My role ia not to impose my judgwment
10 up hers and we kere trydng to get the computer get up |10 over thoae that have been appointed or elected to make
11 ond we couldn't see anything, 8o I think that we'xe 11 deeisions for the comunities in which Lhe parties
12 good, Can you-all hear we okay? 12 live. My rols is not to hear avidence or vewelgh the
13 MR, VELLI; Yes. 13 evidence that's been presented.
14 MR, DERRY:1 Yes. 14 Everything that T hase my decision on
15 THB COURT: Perfect. let's go ahead and |15 today 1a In the record which contains, siong other
16 get started then, Do ue have & court repoxter? 36  thinge, stipulations of fact, which ave the Encts of
17 COURT REPORTER: Yes, I'm here, 17 all of the partieu {nvalved {n this case have aqreed
18 THE COURT: Good to mea you. Thank you 18 to be Lwe and covrect for the purpose of my
19 for baing here today. 19 evaluation for tha ruling today. and, ngeln, those
20 COURT REPORTER: Thank you. 20 Eacts axe all contained in the yecord that's been
21 THE COURT: All right. I'vegot a 21 presented to the Court.
21 queation about whether or not the partles could bs on |22 Further, under Temaagee law, the
27 tha Zoem call and my asaistant reoponded back to 21 valddity of ordinances must ba upheld i£ they're
24 you-all, but that absolutely ie Eina, I would Just 24  supported by a yational baslda, And I say thia with
25 ask ond make it part of the ordsr that no one vecord 26 all mincerity, the attowmeya in this caea, all of you
(616) 933-6786
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1 are oxcollent, ond I alwayn enjoy vhatiever you appestr 1 town does not have to nccept and approve vhat is

2 in front of me becauen you 80 artfully rake your 2 recomended by the planning comaaion,

3 arqueents and do auch o ¢oodl Job when you subadt your 3 n addition, I do not Eind that the Intent of the

4 briefs and when you're veady to present your cace, 4 atatute 3o to require n tosn to vait for a plaminy

5  and with that said, I think that Eurthex conplicates 5 comiasion to adapt a8 general plan before the town has
¢ thia case to a certain extent because both of you for ¢ the authority to exerolse {tn poder to sane ae

7 gll nldes have done ressarch on the lssues that ave 7 suthorized by statute.

0 apeoifically before the Cowrt and have come back tome | 8 The language of the statutea Itaelf {o that Lhe zonjty
9 to suy that tiis is, in essence, a cane of Fivst 9 plan may ba port of the general plan) therefora, it is
10 irpresaion. There's nothing that's dlrectly on polnt, |10 clear that a general plan {a difEerent than a zonlng
11 In short, the question posed in vhether |11 plan,

12 or not the general plin in required before tha clty 12 In thia casa in Janvary of 2021 thare's a
13 has the power to eone. A while T would like to 19 zoning plan Erom the condealon, and you-all can

14 think that this vould be over Loday, because you-all 14 correct ma iE I'm Sncorrect on that date, but thera's
45  have told me this is n case of firat {opresslon, dtla [15 8 zoning plan from the conmieaton that was adopted hy
16  very likely that oither way this goes, there way be an |16 subsequent ordinance but: thete lo no general plan,

17 sppeal £odlowing today. 17 Agaln, thio ls a stipulated fact.

18 _ Counanl, for the town has set forth a 18 7he zoning plen attached to tha ordinance
19 nunber of cases outlining the Court's vole and the 19 1o specific in natuxe and establishes that it was
20 process aa I've aald above. And those cases further 20 effective August 13, 2038, that the doclaratory

21 affiym the statements that I juet wade In addtcion to |21 Judgment sction focused on the actions of the board.
22 thosa statements that L made to the gallery vhen 22 I do want Lo maky soma additional

23 you-all appeared In front of ma on or ahaut 23 Findinga about. the mctions of tha planing comigaion
24 npril 22nd, T baliove Lt was, vhensver you offered 24 becnusc they were xaioed by the attorneys in thia

25 your oral argument, 25 caee.

PagoT Pago H-

i 9ha nppellate courts have catgblished 1 Tha plauning comisalon did acknowledga

2 rthat public policy and judicial policy favora 2 during thelr meating in May of 2021, 1 believe {t was
1 pomltting comunlty decinion-makern closeat to the 3 May tha 10th, that a technical defect existed

4 events to make zoning and 1and uge decisions, so the 4 regarding Ordinance 05-21, And that defect wan that
§ couwrts must refrain from gubgtituting their judgrent 5 they did not make apeclfic findings When that

¢ for the broad, dlscretionary powex of local ¢ ovdinance was f£iret enacted. 6o in en eEfort to cure
7 governmental bodles. 7 thelr perception of chis technical deficlency, a

8 additionally, counsel has aloo cited g metion vas made to amend and the five Eactora that

9 othay caces that furthex confirm that plamning ia 9 mst ba conoidered vere then annowiced on the racord.
10 intevested to the appointed muioipal planmning 10 With rogavd to the findings that were

11 comussicners, whereas tha #oning powar Leself ls 11 requived to ba made, the Einding included that tho
32 squarely vithin the hande of tha legiplative body. 12 general plan portion wae not applicable because Lhey
13 You-all uring your avgument used the 13 did not hava a genexal plan, That wae the Einding.
14  temm "general and comprehenalve plans® 14 ordinance 13-21 wag yecomrended to the
35  luterchangeably, but when ¢ vefer to a plan, I'm 15 Yboard and thia vas, again, the ordinance that propoued
16 rcferxing to the general pla, which is, sgaln, at 16 the amehdrent to ordinance 05-21, ‘rhe poard had a
1] issue right now. 17 public hearing and conaidared significant evidence md
18 The role af the planning commiseim ia 16 avgument, and they went through each of the flve

19 administrative In that they make the yecormendations, |19 required Eindings necesgary to rezone. Each of theae
20 vhereas the xole of the boaxd 18 leginlativa, meaning | 20 Eindings vere supported by yeview of the recovd.
21 that they hove tha poser to gct, Pursuant to 21 They, ogain, Found that no general plan axisled and
22  T.C.A, 13-4-201 and 13-7-202, the tovn may adopt a 22 they aummarized the baais of the findings and sct

23 genaral plan that ja certified by the planning 23  Eorth the baais they relled on to includa

24 coamigelon. From thak it necessavily flows ov followa 24 consideration of both aiden. 'They dlecussed concemns
25 that a plan ig not a vequivement. additionally, the 25 of the honeowneyd, pollution, the swrrourdiug
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Pape 10
commorala) property. Thave vas discusnlon that the

benafit to the town as the whole outwelghed the
detrimentel sEfect to the few.

Specifically related to that iosue, the
agtatemente were made ond it's heen eatablished that
tha town doea not collect real estate tax and they
recedved much of the rovenus Eron gales tex which is
expected to be gubstantially Incveaged fxom the
Soplementation of this new bueiness vhich would allow
the Lo as tha whole to be aexved in a qore broad
fannex,

A board menber who delivered the epecific
£lndings, and I bolieve that waa Alderman Paxmley,
artlcvlated that it was not on eagy decision ta reach,
and they vere avave of the effect that this decision
viaa going to have on the liorec:mory who were dlvectly
beaida the property, Holover, in the cnd, they wade
the declaion and they voted that the greater benefit
wag to the town as the vhole to movo Eorviard,

When the parties appeaved in or about
Jwia of 2021 there wove about a dozen people o
addreosed tha board end that vae Erom both sidea, And
of tliose that addreaned the boavd there wore dLEfering
opinicns, cbviously. The ane, 1 think, comment that
stuck out to ma the most, and it wao gomething that I

W D -1 1SN

the daclgions of local goveirwsnt eaniiot conﬁlictpxml‘\!
atate lay. Here they do not becouse there wae no
requivenent in state Jaw for a genoral uge plan,

Loca) government, agaim, obtulns ite power fron the
gtata, So For those reagona Count 2 foile.

‘Noving forward Lo Count 3, and, agalu, 1
discueged this gbove, that with regard te vhether o
not the toun aa a legialative body acted appropriately
in a fairly debatable mumer and ratlonally, 1 find
that they dld.

Hith regexl to tha findinga that X
previously made, I Eind that tha baeis For tha
findings weve articulated by tha board amd were
contained In the record supplled to the Court. There
was vepragentation Erom Southeast Tennesaee
peveloprent District reqaxding razoning.

Tho avidence waw vlear to the Cont that
thu opportunity to be heavd oh this lesus has been
made, Thexe weve everal times vhen the citizens and
attomeys alike were allowed to address the boad,
They were alloved Lo addvess the conminslon. o there
cextainly hao baen a cleax opportunity For all peaple
to let their opinions be known,

Again, the conslderations were given Lo
the vevenus for the town and dipcussion was had

\DN\!G’\U‘"U»H
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sald, I think, vhenever you-all were in front of I!Pﬂmjllll
April, was by Ma, clark, L{E I'm xeperbering tha
correct porson. IDut, fn essence, vihat ohe sald wao,
you should be happy that thexe ave thig many pecple
that are concexned about the wall-being and velfaxe of
the area in which you live, Not to, in essence, take
it ae an inault, And I agree with that, And I am net
wnindful of how this ie going to atfect tha people
that live near this project, but that is not a
consideration that I can make, pased on that, T £ind
that the booxd's pasasge of Ordinances 05-21 and 12-21
shiould be upheld.

Now, moving to Count 2. Thie count le
alao dismlaged. The towm'a power to 20md ia
astablished by Tennesgee statute. The general plen
would not give the board the authority to act. The
board hae the inherent authority through the stote to
Jone.,

Cowel avgued that the Fanlly Golf
vexaup Netropolitan caza cited by counsal for the towm
only set forth dicta, Mt I would way in rosponge to
that, many of the cases cited axo {n the gone
position, Jhe Family Galf cage emphasized that the
board doas not have to accept the recommendatione by
the planning commispion. The only requivement ig that

il

Pago 13
regaxding the Jack of xeal estate tox for the tamrn
OF courae, ve all kiow that the cownty asscases ite
tax, bub thay wers kalking upacifically about tha tovm
and how the reliance on the salua tax vos expected to
Increase sexvices that the towm could provida to
everyone aB a whole.

S0, again, with xegard to the rational
and fairly debatable standaxd ond whather it's
suppoxted by matevial evidenca, I, again, Eind that
theae findinga, alveady mads above eatablished that
theve weo sufEiclent material avldence that tha hoavd
relied on to make the daclaion and there waa aldo
awple cpportunity to be heaxd on all of tha issuen ae
egtablighed in the recard and that have been submitted
to tha Court Eor xeview.

At the end of the day, the hoard did not
sgree with the civizens that spoke out against the
yezoning. Mnd they chose to zona the property as they
did haoed on the Eindings that have hoen made above.

Ngain, my jcb L8 not in thia case to
place my judguent in place of the board's. Tennesseo
lav requires only that rezoning be rationally based.
And in this case whether I agrea ov 1 dlsagres with
the decision that the board made ip imeatexial,
fhacauee tha board care tO thadyr decinion baged on an

(616) 933-6788
www.harpelhcourlreporters.com
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1 ovemhelming ewount of literatuve, ataterenta froal\,m“ 1 approval wan granted followlng a very, very lemt;:mt-'-o
2 cltizens, connideration of surtounding propertles, 3 1 won't even call it a convarnation, T think debate

1 conglderation of surrounding bueineases, and an 4 yould bs mova appropriate.

4 exonination of the financial impact, and the approval ] Garyott Hayes of Scuthenst Tennessea

§ -- for the approval it would have on the tow o8 & 5 Development District represented that ho'd roviewed

& vhole. They weighed the stategents that were mads gnd | 6 the site plan and it did conply with the zoning

7 in thefr judgment thay gava mote welght in Favor to 7 ordinance. An incredibly contentious area that wan

§  mwoving Eorward with the vezoning, Ay that concludes ¢ dobated was ae it relates to the colleation of

9 the Eindings on the declavatory judgrent aotion. 8 otormter sud wethoda of treatment in compliance with
10 toving now to the writ of certioraxd. 10 cextaln sectlons of the zoning ordinance. fo, in

11 The petitioners ave aceking revied of Ll decielon of |11 essenca, there vae a dispute about vhethex or not the
12 the planning cormission fox approval of the olte plan |22 plana for the collection of stormatey and mothodn of
13 for a truck stop, The argwent in part g that the 33 treatment wera suppoxted by paterial evidence,

14 amendwents to the zoning oxdinance are jnvalid. This |14 Mditionally, there vaa the disputo ebout
15 argqurant fails bosged on the findings I've juat made Jn |15 whether or not-the detention ponds alony with tha

16 the previcun caeo. 16 wetland avea ond the ulfern vould constitute

17 petitionors then argue that even if 1 17  Lreatient.

18 find the zoning ordlnances arn valid, that the 18 Nr, Waller -- 1 vead tha transeript, but
19 planing cormisaion acted illegally, arbitrarily, 19 I alao reviewed the video a8 yequested by both aides,
20 capriciovsly, and exceeded {ta jurisdiction. 20 1o a civil engineor and a yesident and o very

21 he primyy losve vaised by the 21 wull-apoken gentleman, He opined that the drainage

22 petitionexs is that the truck stop will create publle |22 features vould not capture and treat the runoff and

23 health and safoty isaues that wera not adequately 21 would ultimately cavse the vater to drain jnto the

24 evaluated and addvessed which jneluded environmental 24 gtream wilch feeds dnto Laurel Lake, 'The resvlt e

25  ipeues, incveased traffic, watex drainage, nolse, 26  agserted by Mv, {aller and counsel for the petitloners

Pogo 16 Fago V1

1 oxhaust, lighting, landacaping, and health xiske Fov 1 is that pollution of tha towm‘s water nupply vill

2 tho residento. 2 ocour.

3 Sovarnl docurents were produced and made k| Coungel then avgued that even iE tho plon
4 port of tha recoxd for the planning comnisolon's 4 s found to address collection of the water, it falled
5 coisidavation, including the objectiona by the 5 to addrees treatment of the water or methiods of

¢ oltizens along with a letter and exlilbits, the Waller | 6 treatment. And this ie wheve review of the tranacript
7  yeview, and supplement that went wkth that from 7  ac vell as tha video and the record is of critical

8 M, Waller, 8 lmportance,

9 Nditionally, evidence vas presented 9 On all eldas, and, again, an 1 sald,
10 xegarding the aizo of the bullding, being almost 10 you-oll do an excellent job in what you do, but all

11 35,000 poquave feet, addresced isnues of parking, i1 pacties in thip casa went through tho recoxd and choss
12 belng, T think, over 150 apote and that's collectively |12 the portions of the record that were most bene€icial
13 with atandard parking and parking fou txactor 11 to thalr argument. Bub when you read tha tranacrlpt
14 trailers, landocaping, dotention ponds, yvatland aveae, |14 ap a vhole ths greater plcture {s received.

15 wEfer zones, a statexent of conditional approval frem |15 there's a great deal of avgument that woo
16 OO and subpequent planning conmlasion's review, 16 present about the englneers, And the engineer for
17 ‘e recoud also indicates that a trafflc |17 waT, W, Bain, theve wes u 1ot of discuasion during
18 stuly vas completed after this hearing hut that was 18 oxal argument and also in the brlefa about a statement
19 consistent with a requirevant or a gtatement that T0OT [19  that he made. At cne time enxly an in tho meeting he
20 vould do the review after the pite plans were 20 aald that Lhera was not a treatment method shatn on

21 approved. 21 the site plan, However, lator as thie converaatlon ov
22 The commiouion received the docurents and |22 debate woved forward, he claviEied thip statesant at
21 heord avguments on Lhe lssue, My noten {ndlcate that |23 least Lkwo tinea.

24 those occurred dn April, May, and July of 3021, Tho 24 In addition ta that, in listening to

26  vote was hald on July éth, 2021, and conditional 25 Mr. Waller's statement, I don't think that ha sald

(615) 833-6706
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1 that dotention ponds wera not a msthod of \:):cal:mex';t:“Ma 1 in review of the video, T find that thara i8 no Fmﬂ
2 but rather the aathod of txeatment that Mr. Sain had 2 violation. I do not Eind that the corminsion
3 set forth in terms of tha positioning of the pipes 3 attempted to act in secret, JU wan clear {rom the
4 would not nllow for tyealmant becoune there wWis not 4 video that wao -- and you-all did an excellant job
5 adequate vetontioh of the wstoxr, So, agaln, there was | 3 also in nuking a deseription of what thip xoom looked
6 oompeting statements and corpeting opindano about § 1ike, youwr description on the record mirrora what I
9 whether or not this waa, iu fact, tveatwent, 7 saw on the video, but this fov a pmall room and all of
B The plaming conmiasion welghed §  the parties were at pll tiren innida the rooms. Jhare
9 everything that was bofore it mnd, again, the 9 were tiven that conversations weve inaudible, but some
10 conpeting statesenta of My, Waller against those of 1¢  of that i due, in fact, ta there were tives during
11 Mr. Sain and accepted that the gita plan contained 11 thla meeting that the pavticipaite had heated
12 werland and buEfer aveas that would filter pollutanta, |12  exchanges and the partien were talking over each
13 M for thig project, that tha detention ponds wove, 13 other, However, no one objected or made statements
14 In fact, tha method of Creatment. 34 that they couldn't hear at any time.
15 The plenning commispion accepted 15 There ave no casea divectly on point.
16 Nr. 8aln's testimony as trve and refarred to the 16 wlth this issus, and the cases that were cited I find
17  '7mEcs requirements that seld that the detentfon aveao |17 ave fantually dlffexent, The commlarion §n -- the
48 ave Eorme of treatment. And, again, they found those |18 plowning comtlgeton in thie casa veve sll in plain
19 ptatements to ba credible, 19 view. They did not at eny point in time tell snyone
20 Tha plaming comnisaion again appeared |20  that they had to stay away, they couldn't approach,
21 to accept Wr. Sain's statements ave true and the 21 aud even though you-all {nsiated thst 1 reviev the
22  aesortion that the retention pand vas, in fact, a 22 video, I think tha comt xeporter did an excellent job
33 treatmenmt method, And I'1l say for the yecord, 1 23 in taking down the statements and the transcript wae
24 tidnk that it's clear and it vas not digputed that 24 very completa,
35 there are, in fact, other methods of treatment, And 25 fhere's also an argument that there was
Paga {9 Pago 21
1 as polnted out by the petitioners in this coss, 3 a denlal of even-handed and fair treatirent. And with
5 M, Sain even snld theve vere methods of treatment 2 respact to that poeition, I dlgagree with the
3 that wera vary expensive, llowsver, in thip case the 3 arqueent, I rend volumes of docwdents. The cit{zens
4 ordinance dooa not epecify what type of treatment, 4 have been heard on this lasue just as representatives
s only that there be tyeatment. 5 of RBT were heard on the issue.
6 rhere was nlao some etatementa wade 6§ In addition to this, both sldes in thia
7 about a coaparimon between an existing twuck otop, I 9 cose nra vepresented by conpetent counael, Ac any
8  believe, it'e the Pilot that's near the onrent truck g time during thin westing an objection could have been
9 atop and that the site pla that was presently 9 rvaised thot thoxe had been a breach of sore type with
10 pregented provided moxe pafoty Eeatures n teims of -- |10 yegard to the tive limits that were estahlished at the
11 I don't knaw iE pafety featuven ig the rlght word, but |11  onset of the neating. I don't knou that that's on
12 provided move In terms of the detention poikle than the |32 oFFicial rulex, that's just the way they vexe going to
13 existing tyuck stop that's present did. 8o an to thia |13 txy to conduct the planning condenion. Thoxe ia
14 losue, baged on a1l of the Foregoing, the plamning 14 nothing really -~ the neeting, rather. There'n
15 comission did not act 11llegolly, arbitracily, ox 15 nothing really on tha record that talks about chat.
16 capriclonaly. 16 nBut X don‘t think that it's appropriate to be
17 and juat, again, enothew gtatement Eor 17 represented by counsel, to pe involved in a procass,
10 the vecord, TOOT waa involved and Eound that the ajte |18 Lo sit and watch things go on that you don't. agree on
19 plans were sdeguate in March of 2021 by granting 19  but then hold off until after the decision i made to
20 conditlonal approval of the aite plan regarding the 20 make an objection,
2l layout end the access polnts and thip would go some to | 21 and 1 £1nd that the ause lo Lrus -= and
22 the trafflo otudy lsoue wnich Yerdo suppott agaln that |22  lot me Bay this, Theve ves a ototement made ad I
23 the commission did not act arbitrarily. 23 think a count that individuala for RBT veva alloved to
24 No#, woving forvard to the Tennesace 24 addvese the canmission move than tho private citizens
25 Opan Heetings Aot. Afver reading tha tyanscript and ‘25 were or that coungel waa, Tt what T saw in addition
(615) 933-6786
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L to that was that tha pluwing comiesion durlng l:lt.::‘i::22 1 apologive for the Snconvenlence about having to o2t
2 deliboxations had additional questions. And Ao they 2  veschedule yesterday. Thank you-all for working with
3 were poaing queptiona and the partien weve coming back | 3 ma. Okay.
4 up fram all aides ¢o contime to addresn the 4 IR, WELLS: Thank you, Your Houol.
5 comlgslon, 5 THR GOURT: ALl right. ¥'all have a good
1 With regard to the allegations against 6 day.
7 the planning comiselon chatr, Rusgell, there were 7 . Wel18: You toco.
0 concerne sbout her bins that had been raiped aftex the | 8 leroceedings concluded ab 2:32 p.m.)
9 mecting, IE there wers conceins that phe wsa biaged, 9
10 those iesues should have been xaised nt the time of 10
11 the weeting so that she could abataln from voting, If |1l
12 the concerns had been raised and if she inaisted on 12
13 participating in voting, then I think this argument 13
14 may ive merit, But that is, again, not what 14
15  happened. The iesue wae not valoed in the moment oxl, |15
16 again, the parties had coungel and because thave wad 18
17 no objection, I Eind that the fosue had been walved. 17
10 1n addltion to this, and I don't think 10
19 any of you cited it, and if you atd, 1 opologive for 19
20 not recalling that, but thexe ¢ also a case on point |20
91  dealing with hies that T think falle within thie 21
22 catedory. 22
)] tiith regard to the transoript and tho 23
24 overlapping speech, 1 £ind thut tha axgument is 24
25 without merit, As I ptated a moment ago, there were 15
Pago 23 Page 28
L times that the court xeportex waa not able to take 3 REPORTAR'E CORTIFICATR
2 down overy vord becausa of inoudible ox overlapping 2 1, Liss K. Handaxson, Caxcified Cowrt
3 speech; however, 1 don't think that thosn Eew [x:l'tiona 1 Hoporkox, do horohy certify that 1 vacovrded to the
4 of the transeripts mde the Court's billty ta xeview ¢ bout of my nkil) ond ability by nachinn ahorthand all
5 the actions of the coilenton prcblmtin. %  the praceadinga In the Forogoing transoript, and Lhat
¢ oald bcanoovipt Lo a trua, awouratn, ond cosploto
6 In conclusion, the commisaion weighed the 7  txansaript to the bant of my ability.
7 preuental:ion of all the svidence and found that the 0 I Curthor cortify that 1 am not an attoravy
g pame vas suficlent for conditional approval. T Bid | o  ox aounael of say of the parties, nov a ¥elative or
9 that in vevlew of the yecord tlat tha comlosion had 30 omployas of any attornay ov vounsel connected with tha
10 suffictent materinl ovidence before ghen coupled with |11 actfon, nor Cimancially {ntavantad L the votion,
11 the aval clarlficatlons that wexe made duving the 42 BIGRED thip 39th dey of May 2032,
12 meetinga to xeach the £indingu that they did. And 1 f , 7< 7_?[
31 that will be the ordex of the Courl. " da N en.dmwm,
14 Me. Wolls, 1!l ask you to prepare tha w0 cemeoorfespdsrimasmsmmeessameey
15 order, pleage, end circulate that. Lisa K. Nendorsan, LCR, CCX
1% \R, WELLS: 1 vill do that, Your Ronor. | *¢ Tannopava LCR No, 408
17 Ia it okay LE T wailt to get the transcript back? ” Explrear  6/30/2031
10 THE COURT: Suve. Absolutely, All "
19 right, Counsel, Is thexe anything else Lo tuke up on |,
20 this cage today? 20
21 MR, WEST: No, Your Romor. al
22 MR, BERRY; No, Your Honov. 212
2 MR. WELLS: 1 don't believe so, Your 21
24 Ronrox, 24
25 THE OURT: Thank you, again. A T £l
(615) 933-G786
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IN THE CHANCERY COURT OF MARION COUNTY, TENNESSEE

William Foehring and wife, Janice )
Foehring; William Best and wife, )
Mary Beth Rest; Ron Terrill, and wife, ) TILED
Sandra Terrill ) No. 8197 CHANCERY COURT
) fritr 1 0 ~Aaan
Plaintiffs ) SN Yy
) MARION CO. TN
v, % TiMz h_gy__VL’
The Town of Monteagle, Tennessee; and )
RBT Enterprises, LLC )
)
Defendants )
FINAL ORDER

This case is a declaratory judgment action wherein the Plaintiffs, who are cach full or part-
time residents of the Town of Monteagle, Tennessee (the “Town"), seck to invalidate an
amendment to the Town’s zoning ordinance (Ordinances 05-21 and 12-21) which rezoned certain
property located in the Town from a high density residential (“R-3") zone to an intcrchange
commercial (“C-3") zonc at the application of RBT Enterprises, LLC ("RBT"). The parties
stipulaled to many of the material facts and exhibits in the case. The matter came before the Court
for a final hearing on April 22, 2022.

After the final hearing, the Court took the matter under advisement and subscquently issucd
findings of fact and conclusions ol law from the bench on May 12, 2022, These findings of fact
and conclusions of law are attached hereto as Exhibit A and incorporated herein by refercnce.

Based upon the pleadings, the stipulated facts, the agreed upon exhibits, the trial briefs,

and statements and arguments of counsel, the Court holds as follows:

21208779v1
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1. The Town was not required to maintain a general plan in order to exercise its zoning
powers under Tennessee law.

The Court finds that the Town was not required to have a general plan, as that lerm is
defined by T.C.A. §13-4-201, in order to exercise its zoning powers, The Town’s power to zohe
is established by statute in Tennessee. See T.C.A. §13-7-201 et seq. In conlrast, planning is an
administrative function, and while a planning commission may make recommendations, zoning
power is squarely a function of the local legislative body. /d. The Town may exercise its zoning
powers so long as its zoning decisions do not conflict with Tennessee law.

The Court further finds that T.C.A. §13-4-201 did not require the Town to mainfain a
general plan or wait until one was adopted by the Planning Commission in order for the Town to
exercise its zoning powers. This holding is dictated by the plain language of the T.C.A, §13-4-201,
which provides generally that a general plan may consist of a zoning plan, among other things.
Accordingly, a general plan is not a zoning plan, and vice versa.

Here, in January 2021, the Planning Commission, pursuant to T.C.A. §13-7-202, certified
a zoning plan, which consisted of the text of an ordinance and maps, among other things, to the
Town. The Town subsequently adopted the zoning plan, which became the Zoning Ordinance and
Zoning Map. Accordingly, pursuant to T.C.A. §§13-7-201 and 202, the Town was vested with
powers under Tennessee law lo exercise its zoning power.

In sum, there was no requirement that the Town maintain a general plan, as that term is
defined by T.C.A. §13-4-201. In addition, in accordance with T.C.A. §13-7-202 the Planning
Commission certified a zoning plau in January 2021, which was subsequently passed by the Town
and became the Zoning Ordinance and Zoning Map. Therefore, the passage of Ordinances 05-21

and 12-21 was in accordance with Tennessee law and was rationally-based.

21208779v1
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2. The Town’s conclusions in Ordinance 12-21 that it had no general plan was
rationally-based and supported by material evidence.

The Court finds further the Town correctly concluded it had no general plan at the time
Ordinances 05-21 and 12-21 were passed. In fact, the parties stipulated that the Town did not have
a general plan, as that term is defined by T.C.A. §13-4-201, at the time Ordinances 05-21 and 12-
21 were passed. Accordingly, there was a rational basis for the Town to find in Ordinance 12-2!
that it had no general plan. Therefore, Count One is dismissed. For these reasons, Count Two is
dismissed.

3. The Town's findings in Ordinance 12-21 were rationally-based and fairly debatable.

At the public hearing held prior to second and final reading on Ordinances 05-21 and 12-
21, the Town Board of Mayor and Aldermen considered an overwhelming amount of evidence and
arguments from those who supported the re-zoning and those who were opposed regarding the
effect on surrounding property ownets and the financial impact of the developiment, among other
issues. Significantly, the Town considered evidence regarding the revenue the truck slop
development would bring to the Town in the form of sales and other tax revenue. The Town does
not assess a property tax and relies primarily upon sales tax for its operations and infrastructure
which members of the Town council noted would benefit the Town and its residents as a whole.
In addition, the Town found the issues raised by Plaintiffs and others opposed to the rezoning were
not as significant as they were portrayed. The Town weighed the evidence, and decided the
evidence weighed in favor of rezoning the disputed parcel.

In sum, the passage of Ordinances 05-21 and 12-21 was rationally-based, fairly debatable
and not in conflict with Tennessee law. Therefore, each and every claim in the Complaint is hereby

dismissed.

IT IS SO ORDERED.

21208779v1
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This shall constitute a final order pursuant to Tenn. R, Civ. P. 54.02.

MMO\/\J

Costs arc taxed against the Plaintiffs.

Clmnceh’{)rvMelissa Thomas-Willis
Approved for entry:

MILLER & MARTIN PLLC

Doﬁglas Bcf'/ry (06927
Dudley M, West (09083

401 Commerce Streel

Suite 720, Suntrust Banl Building
Nashville, TN 37219

(615) 744-8620 (Phone)

(615) 744-8635
doug.berry@millermartin.com
dudley.west@millermartin.com
Attorneys for Plaintiffs

/IEBINSON, SMITH & WELLS PLLC

G2 @M

Phillip Aglon Wells (036248) é
Republic Centre @
633 Chestnut Street /9

Suite 700

Chattanooga, Tennessee 37450

(423) 756-5051

awells@drswlaw.com

Attorneys for Defendant, Town of Monteagle

Russell L, Leonard 20_14'1‘_93) ZZ
Attorney at Law -
1016 W. Main Street, Suite 3 fu

Monteagle, TN 37356

(931) 924-0447

rleonardlepal@gmail.com

Attorney for Respondent, RB T Enterprises
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CERTIFICATE OF SERVICE

I do hereby certify that a true and exact copy of the foregoing has been sent to the following
persons by first-class mail, postage prepaid and electronic mail, this 7th day of June, 2022:

Phillip Aaron Wells

Ronald D. Wells

ROBINSON, SMITH & WELLS PLLC
Republic Centre

633 Chestnut Street

Suite 700

Chattanooga, Tennessee 37450

Attorney for Defendant, Town of Monteagle

Russell L. Leonard

Attorney at Law

1016 W. Main Street, Suite 3

Monteagle, TN 37356

Attorney for Defendant, RBT Enlerprises, LLC

21208779v1
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IN THE CHANCERY COURT FOR MARION COUNTY, TENNESSEE
AT JASPER

WILLIAM FOEHRING and wife,
JANTCE FOEHRING, WILLIAM
BEST and wilife, MARY BETH
BEST, RON TERRILL and wife,
SANDRA TERRILL,

Plaintiffs,
No. 8197 & 8204
ve.

THE TOWN OF MONTEAGLE,

TENNESSEE, and RBT
ENTERPRISES, LLC,

Defendants.

TRANSCRIPT OF PROCEEDINGS
THE COURT'S RULING

May 12, 2022

BEFORE: THE HONORABLE MELISSA THOMAS WILLILS, JUDGE
Appearing via Zoom videoconference

2:01 p.m.

Reported by:
Harpeth Court Reporters
Franklin, Tennessee
Lisa XK. Henderson, LCR, CCR

Page 1

(615) 933-6786
www.harpethcourlreporters.com
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Pago2 A
R s IR —— Lt sl e oot s s
3 FOR TIE PLAINTIFFS! 2 M. Henderson, here and she!s golng to taka do'm the
4 j;‘::g:;“ull“’;;:a'“:‘:;. 3 proviolona of the ruling today.
5 MILLER & MARTIN, PLLC 4 All right. Yeu-all are here today in the
i 3&?2‘3’;:"“ 8troat 5 Mavlon Chancery Court caeg, Yoelwing end others vexaua
Nashvillo, Tepnagaoo 37219 ¢ the Town of Monteagle and RET Enterprisea, W have
4 ﬂ;{bzz:;:zﬁl“mnm con 7  two docket nurbers, Murber 6197 which ia the
B Dudlny.wontamlllnmrtt;l.con\ g declaratory judgrent action, Amd then also Dockst
2 FOR 'THE TOHN OF HONTEAGLE| 9 No. 5204 vhich ig the writ of certiorarl actlion.
10 10 pregent on the Zoom it leoks like we'va
. ;gx‘l’;tlv:gn?“;;:r:??;;:hi;l,"m.c 11 got @ husber of -- wa‘ve got & mmber of attormeys.
Ropublic Contro 12 And we may -- it locks like we have a few of the
7 :ﬂ:h‘f‘::;"‘"’ SEzast 13 parties also present. But why don't we for the
13 Cha ga, Ter aa 37450 14 record, attomsys, those of you wha are representing
% ;::ﬂn;:z;:::fwm 15 parties in this action, Wiy don't you go ahead and
15 16 announce yourself for tha record, please.
q  SHNARE SREEREEES SO 17 'R, [EGARD; Ruseell leonard. I
Russol}l L. Leanoxd, Eag, 18 xepresent RBT.
b ;gi:n“:“ HainNGEzoak 19 MR. WE(LS: Aaron Wells and 1 represent
10 Moutsaglo, Tonnaspos 37156 20 the Town of Honteagle and the YMorteagle Regional
13 I.l::::m::g ag::;gmnil.com 21 Pll'm“ing Commision.
20 22 MR. EERRY: Doug Berry and Dudley test
:; 23 for the plalntiffs in the declaratory judgmant action
a3 24 and the petitianers in tho certiorarl actlon.
A 25 THE COURT: Very good, 1 think that
Poge d Papa 6
1 he shove-atyled cauge came on for 1 covers everyona, Thank you. I'm galng to begln
2 hearing on tfay 12, 2022 via Zoom Vldeaconfexence, 7 today’s wuling with the complaint for declavatory
3 when the following proceedlnga wava had, to-wlt: 1 judgment,
q PROCEENINGS 4 Ag the attarneys are avave, but 1 will
5 THE COURT: How i8 everybody doing today? | 5 atate thin For tha record and also for the
6 MR. BERRY: Good. ¢ non-attommoeys who are present on the Zoom for the
7 IR, WECLS: Good aftermoon. 7 xuling, oy role in this proceeding di €Eexa from my
8 THE OOURT: Sorry about that. It tock us | 8 role, for example, in a bowwdary 1ine dlopute or a
9 nuinuta, I'm in Rhea County today, [*ve had court 9 divorce action, My vole la not to impose my judgment
10 up hexe ond we were Lrylng to get the computer set up 10 over thoge that havae been sppointed ox elected to make
11 end wa couldn't eee anything. So I think that wo'xe 11 decisions for the commnities in which the partiea
13 good, Can you-all hear me okay? 19 1liva. My role is ot to hear evidence or veweigh che
13 IR, WELLS: Yes. 13 evidence that'a been presented.
14 MR, DERRY: Yea. Ll Bverything that I baee oy decieion on
15 THR COURT: Perfect. Let's go ahend ond |15 today la in the vecord which containe, emong ather
16 get started thon. Do ve have a cowt yeporter? 16 thinga, stipulations of fact, khich ave the facte of
17 COURT REEORTER1 Yes, I'm hara. 17 all of the parties {nvolved in thie case have agreed
10 THE CURT1  Good to gee you. Thank you 10 to ba tme and covrect for the purpose of my
19 for baing hera today. 19 eveluvation for the ruling today. And, again, those
20 COURT REPORTER: Thank you. 20 facte are all contained in the record that's been
21 THE COURT: A1 right. X've got a 21 presented to the Court.
22 question sbout whather or not tha paxties could be on |22 Further, under Tennessee law, the
23  the Zoom call ond my assistant reaponded back to 27 valldity of ordinances muot bo upheld if they're
24 you-all, hut that absolutely is Eine, I would just 24 supported by s rationnl boria, And I say this with
L?._G ask ond make {t pact of the ovder that no ona record 125 all alncerity, the attomeys in thie casa, all of you

(615) 933-6788
www.harpethcourtrepor(ers.com
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Foga 8 Pogo |

1 are oxcellent, ond T alwaya enjoy vhenever you appeor 1 town doea nct have to accept and approve vhat is

2 in front of me because you 5o avtfully make your 4 recormended by the planning conmlasion.

3 avgunents and do such o goodl job when you submit your | 3 In addition, I do not Eind that tha intent of the

4 brlefe and when you're veady to present your cage. 4 atatute ia to requive a tom to walt for a plamning

§ And with that said, I thiuk that furthar conplicates § comdssion to adopt a general plan befova the towm hos
6 this cese to a certain extent because both of you for ¢ the authority to exerciee ita poser to zane on

7 all sides have done reseurch on the isgues that are 7 authorized by statute.

8 opecifically before ths Court and have come back toma | 8 The language of the statutes {tgelf is that Lhe zoning
9 to say that this is, in essence, & case of Elret 9 plan may ba part of the general plan; thevefors, it ia
10  impression. Theve's nothing that's directly on point, |10 olear that a general plan is diffevent than a zonhy
1 In short, the question posed ia whether 111 plan.

12 or not the general plan s required before the ofty 12 In this case in danuary of 2021 there's @
13 has tha power to rons, And while I would 1ike to 13 zoning plan Erom the comdeslon, and you-all can

14 think that this weuld be over today, because you-all 14 corract ma if I'm Incorvect on that date, hut thera's
15 have told ma thlo is a caso of flvst inpression, ik's [15 & wonlng plan £xom the conminofon that was adopted by
16 very likely that oither way thls goos, there way be on |16 subsequent ordinonce put theva ie no geaeral plan.

17 appeal Following today. 17 Agaln, thia is a stipulated fact.
18 coungal, for the town has set forth a 10 7he zoning plon attached to the ovdinance
19  nurker of caseo outlining the Court's vole and tha 19 Is specific in nature and eatablishes that it was

20 proceas aa I've pald above, And those cases further 20 eEfective August 11, 2018, that the declaratory

21 afFiam the statemento that I just wada In addition to |21  Judgment action focuaes on the actions of the board.
92 those statementa that I made to the gallery when 22 1 do want to make soma additional

23 you-all appeared In fxont of me on or gboul 23 findings about the actione of tha planning coamisaion
24 april 22n8, I believe it was, whenever you offered 24 because they vare raised by the attorneys {n this
25  yow oral axgument, 25 caes,

Pego 7 Poge 9

1 Tha appellats courta have antablished 1 The planning commianien did ackaowledge
2 that publie policy and judiofal policy favora 2 during thoir meating in May of 2021, I baliove it was
3 pamitting comunity deoiaion-makers closest to the 3 May the 10th, that & technical defect existed

4 events to make zoning and land use decisionn, so the 4 regarding Ordinance 05-21. And that defect wao that
5 courts mst vefrain Erom subatituting their judgment 5 thay did not make epecific findings when that

6 for tha broad, diccretionary pover of local ¢ ordinance was first enacted, So In an effort Lo cure
7 govertwental bodien, 7  thelr porception of this technical deficlency, &

(i} Additionally, counsel has aleo cited 8 motion waa made to anend and the Elve factors that

9 other cases that Further confirm that planning ls 9 st be conmideved weve then annownced on the record.
10 Inteveated to the appointed municipal planning 10 1ilth yogard to the Eindings that vere

11 comissioners, whereas Lhe zoning power jtealf la j1 required to ba made, the flnding included that the
12 eguavely within the handa of the legislative body, 12 general plan portion wae nat applicable hecavse thay
13 You-gll during your avgurent used the 13 did not have a genaval plan, That was the findlng.
14 term ’general and comprchenoive plana® 14 Ordinance 13-31 vaa xecomrended to the
15  intexchangeably, but vhen I refer toa plan, I'm 15 bLoard and this vas, again; tho ordinance that propased
16 yeferring to the general plan, which is, again, at 16 the amendrent to ordinance 05-21, ‘The bomd had a
17 issus right now. 17 public hearing and connidered significant evidence and
18 The rale of the planning commieaion is 18 avguoent, and they went through each of the five
19  aduinistrative in that they make the recoamendations, |19  requived findings necessary to rezaia. grch of these
20 whevean the role of the boaxd is leginlative, meaning |20 findinga were supported by yeview of the record.
21  that they have tha power to act. Purguant to 21 They, ogain, found that no general plan existed and
a7 TG, 11-4-203 and 13-7-202, the town way adopt: a 22 they muwmarized the basis of tha Flndings and eet
21 gensval plan that is cavtified by the planning 23 forth the basia they relled on to Lneludo
24 comiselon. IFrom that it necessarily €lows ot Folloss |24  consldexation of both atdes, They digcuesed concerns
25 Lhot a plan la not a requivement. additionally, the 25 of the howmeowmerd, pollution, the surrounding
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Pega 10
comaralal property, Thave wns discusaion that the

beneflt to tha town aa the vhole outwsighed the
detrimantal effect to the few.

spacifically related to that fesue, tha
ptatemente were made and 1t's been established that
the town does not collect real estate kax and they
yeceived nuch of tha rovenue Eron ssles ok which is
expected to be substantially {nereseed Erom the
frplementation of this new buoiness vhich would allow
the tosn ac tha whole to be served in a move broad
mmanner.

A boaxd menber who delivered the apecific
findings, ond I belleva that was AMderman Pmmley,
artjculated that it was not an casy deciaion to reach,
and they wexe avave of the effact that this decfalon
vae going to have on the Toreouers vho weve divectly
beside the pruperty. llowever, in the end, they made
the deciaion and thay voted that the greater benafit
waa to the town as the vhole to move forviard.

\then the paxrtico appearved in or about
June of 2021 there wore about 2 dozen people who
addressed the board end that was from both aides. And
of thoge that eddressed the boaxd thers tiexe differing
opinions, obviocusly. The one, 1 think, cownent that
stuck out to ma the most, and it was soxmethiing that I

WO Nt S LD

10

the decisiona of locnl government cannot conﬁliatp\:‘i‘t)?
atate lay. Kere thay do not bacause Lhere was no
requivenent in otate Jaw for a genoral Vo plan.

Local government, again, obtains ite pover frem the
gtate. So for thosa reasons Count 2 folle.

*Hoving Forward to Count 3, ond, again, 1
dlacussed this above, that with regand to whether or
nat the tom aa a legislative bady acted oppropriately
fn a fairly debatable menner and rationally, 1 £ind
that they did.

Hith reguvd to tha findings that I
previcvaly made, I Eird that the basie for Lhe
Eindings were avticulated by the board and weve
contained in the vecord uupplied to the Courk, Thera
wan yeprementation Crom southeaat Tennegnee
peveloprent Distrlct reqavding rezoniri.

Tha avidence way clear to the Court that
the opportunity to be heard oa thio loaue has been
sade, There wera paveral times when the citizens and
attormeys alike were allowed to wddresn the board,
They were allowed to address the comiinaion. 5o there
certainly hag been a olear opportunity for all people
o let their opinions be knoun,

Main, the congiderations were given to
the revenus for ths town and diocusaion was had

W o 1 O N B
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gadd, I think, vhenavar you-all weve 4n Front of me in

april, wes by Ha. Clark, if I'm remembering tha
correct persan, Bub, in essence, vhat she sald vas,
You should be heppy that there axe this many peaple
that ae concerned sbout tha well-being and welfare of
the atea in which you live, Net to, in essence, take
it ao an insult. And I agree with that, And I am not
unmindful of how this is golng to affect the people
that 1ive near this project, but that is not a
consideration that I can make, Sased on that, I €ind
that tha board'a passaga of Ovdinances 05-21 and 12-21
ghould ba uphnld.

Now, moving to Count 2, ‘Ihis count o
aloo dleniosed, The tovm's powes to zone i
established by Tenncasee btatute. The genaral plon
would not giva the board the authority to act. The
boatd has the inhevent suthority through the stata to
zone.

Counsel argued that the Family Gol €
vexsus Metropoliten case cited by coungel for the towm
only sat forth dicta, but I would say in rasponse to
that, many of the cases olted are in the sme
ponsition, 7he Family Golf cause emphasized that the
boatd doen not have to accept the vecommendations by
the planning commigaion. Tha only requivement s that

W @ =) Wt D W D
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regavding the lack of xeal estate tax for the l.-.m:,n
OF course, we all know that the cowity sssesses ita
tax, but they weve talking specifically about the toun
and how the reliance on the palen tax wag expected to
Inorease sexvices that the tom could provide to
everyone ag a wwole.

8o, again, with vegnrd to the ratianal
and fairly debatable standard and whather lt'a
supported by material ovidence, I, agaln, Eind that
thene £indings, alyeady mada above eatablished that
theve vea aufticient material avidence that the hoavd
relled on to make the declaion and thera wos also
ampla oppartunity to be heaxd on all of the lasuca a8
catablighed in the record and that hava been subndtted
to tha Court For xeview.

At the end of the day, the board did not
sgree with the citizens that spoko out against the
vezoning. hnd they chose to zone the property as they
aid buyed on the Efndingo that have ean made shove.

ngain, wy job 18 not in this case to
place wy judguent in place of the boavd's, Tennesee
low requires only that rvezoning be ratienally based,
and in this cass whether 1 agrea or I almagres with
the deciaion that the board nade ia immatevial.
fecauga the board caxe to thair declsion based on an

(615) 933-6786
www.harpethcourlreporiars.com
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overvhelming amount of 1itaratuve, statemente Exom

cltizens, connldevation of surrounding properties,
conslderation of surrounding businesses, and an
evamination of the financial impact, and the approval
-~ for the appvoval it would have on the towm 2d @
whole. They welghed tha statements that wexe wadn and
in thelr Judgrent they gava mora welght in favor to
wovlny forwand with the rezoning. And that conalides
the Eindings on the declaratory judgwent actlon.

Vaving now to the writ of certiorarl,
Tha petitioners axe neeking veview of the decinlon of
the planning comiselon for approval of the eitae plan
for a truck stop. The avgument in part is that the
amendmenta to the zoning oxdinance are nvalid. Thin
argument failo based on the findinga 1've just made in
the pravious caes.

petitioners then angue that even iF 1
find the zoning ordinances are valid, that the
plamiing cormisaion acted illegally, arbitraxily,
capriciously, arxd exceeded ita juriediction.

The primry ssua valsed by the
petiticnars is that the truck stop will create piblic
health and safety isgues that were not adecuately
evaluated md addressed which included envixonmental
lopucs, increased traffic, water thrainage, nolse,

W D =3 ohn S M

approval wan granted follewing a very, vory lmgl:)'\,;nﬂa
1 won't even call Lt a conversation, I think debate
would be yore appropriate,

Garrott Hayes of Scuthcaat Tennessen
Davelopment Diatrict vopresented that he'd revieved
the aite plan and St did comply with the zoning
ordinanca, An incredibly contentiouo avea that was
debated was as 1t relates to the collection of
stormeater aud methods of treatment in camlisice with
cortain sections of the voning ordinance. 8o, in
eguence, thera tas a dispute sbout vhather or not tho
plang for the collection of gtormmater and methoda of
treatirent were supported by materlal evidence.

Additionally, there was the dispute about
whatlier or not the detention pords along with the
wetland avea and the buffers vould constitute
treatment.

Mr, Wialler -- I xead tho bremseript, but
I aldo revieued the video as vequested by both giden,
18 a civil enginear and a renident and a very
well-spoken gentleman, llo opined that the drainage
featureg vould not capture and trest the ruof £ and
would ultimately cavee the water to drain into the
gbream whilch Feedo Into Laurel Lake. The result as
asgerted by Mr, Valler and counsel for the petitioneve

O L S
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exheust, 1ightlng, lendscaping, and health riske E;:'“E
the vesidenta.

geveral doctments were produced and made
part of the record for the planning comeission's
congideration, including ths objections hy the
oitizens aloag with a letter and exhibits, the Haller
review, and supplement that went ulth that fxom
Mr. Waller,

Mditionally, evidanca was presented
regarding the aize of the tuilding, being alvost
35,000 square Eeet, addvessed ispues of parking,
being, 1 thiuk, ovar 150 apote and that's collectively
vilth standayd parking end parking for tractor
trailere, londscaping, datention ponds, vetland aveas,
bukfer zones, a ptatewent of conditional spproval fram
J00T and aubseguent planning commission's raview.

the vecord also indlcates that a traffic
gtudy was completed after thia hearing but that wes
consietent with a veguirement or a atatement that T0OT
would do the review after cthe site plang vere
approved,

The comlisoion received the docurents and
lieord avgumento on the iseus, My notes indicate that
those occutred in April, May, and July of 2021, The
vote was held on July 6th, 2021, and conditional

10

Papo
ig that pollution of the town's water aupply will B
occuy'.

Coungel then axgued that even iE the plan
{8 found to address collection of the water, it failed
to address treatment of the water or methods of
treatment. And this la uheve raview of the transeript
ag well ag tha video and tha record is of critical
inportance.

On all sides, end, again, as 1 said,
you-all do an excellent 4ob in what you do, but all
partles in thio cape went. through tha vecord and chose
the portions of the récord that ware wost beneticlal
to their orqument, But when you read the transcript
aa @ vhole tha grenter picture lo recefved.

ifhera's a great deal of argument that wag
present about the engineers. and the engineer for
e, Me. Bafn, there vas a 1ot of diascuasion during
oral arguvent and aleo in the briefs about a statement
that he mada, At ane time coxly on I thoe meeting he
gaid that there vas nokt a8 treatment rethod shom on
the oite plan. However, later as this converaation or
debate movad forvard, he clarifled thie statetent at
leagt two times.

In addition to that, In listening to
My, Waller's statement, I don't think that he aaid

(615) 933-6786
www.harpelhcourtreporters.com
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that datention penda ware not & method of tyeatment

but vather the mothod of tyeatment that Mr. Sain had
et forth n tomms of tha positioning of the pipes
would not nllow for tyeatment hecause thera was nob
adequate vatention of the water, SO, again, there vas
coapeting statenents and competing opiniona about
whether or not this wan, fn fact, treatment.

The planning conmieaion weighed
everything that wae baefore ft and, again, the
comgeting statementa of Mr. Waller against those of
Mr, Sain and accepted that the pite plan contained
vetland and Wiffer arens that weuld filter pollutonts.
and for thiv project, that the detention ponda wers,
in fact, the tethod of treatment.

The planalng conmiasion accepted
Me. Bain's teatimony og tive and refexred to the
TDRC's requirevents that pald that the detention areas
ave forma of treatment. And, ngain, they found those
gtatecents to be credible.

The planning commission again eppeared
to accept Hr. saln’s statements ave true and the
angertion that the retention pond vze, in fact, a
treatsent method, And I'1l say for tha record, 1
think that it's clear and it wao not dieputed that
there are, in Fact, cther methoda of treatment. And

WO SNl S W N P
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1t veviaw of the video, I find that theve 48 no
violation. I do not find that the commdoaion
attempted to act in gecret, Tt wao clear from the
video that waa -- and you-all did an excellent job
also In making a description of vhat thig room looked
1iks, your description cn the vecord mdyyora what 1
gaw on the video, but this is a small room and all of
the parties weve at all tives innide the roove. There
wera tives that conversatioits veve insudible, but gpome
of that is due, in Fact, to there vere times during
this meeting that the participaite had heated

exchanges and the patties were talking ovar each
other. ‘However, no one objacted or mada statemantn
that they couldn‘t hear at any tine,

Thexe ave no cases directly on point
with this issus, and the casea that weve cited I find
avo factually different. Tho coamiaaion in -- the
planning cormisaion in this cass vere all In plain
vigw. They dld not at any point in tine tell anyone
that thoy had to stay away, they couldn't approach,
and even though you-all inaieted that T yeview the
video, T think tha court ropovter did an excellent job
in taking down the atatements and tha transcript wae
very conplata.

Tiere's aleo an axgument that there was

(V-0 I I - N T I =
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ag pointed out by the petitioners in this case,
Mr. Sain even said theve wera methods of treatment
that vere very expensive, Hovever, in thio case tha
ordinance doea not apeaify vhat type of treatment,
only that there ba treatment.

There was also some statements made
gbout a conpariaon between an axisting truck stop, I
believe, it'a the Pllat that's near the current truck
gtop snd that the site plan thet vas presently
prenented provided moxe pafety features in tewmg of --
1 don't know i safety featurea la the vight word, but
provided mora in texma of the datention ponds than the
exiating kxuck stop that's present did, 8o as to thia
{oaue, baoed on all of the fovegoing, the planning
comission dld not act illegally, arbltrarily, oxr
capriclovaly.

And just, again, ancther statement for
the record. TDOT was involved and found that the nite
plans wero udequate in Hareh of 2021 by granting
conditional approval of the site plan regarding the
layout and the accesn polnts and this would go some Lo
the trafflo otudy isoua which lends pupport agaln that
the comiasian did not act srbityarily.

Now, moving forvaxd to the Tennassec
Open Heetingo Aok, Mftor readlig the transcript and

[V-S-- S T - W U R LI R
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a denial of even-handed and fair treatment., And \:Lg;\ ‘
yeapect to that poeitlon, I diuagree with the
grgusent, 1 xead volumes of documenta, The citizens
have been heard on thia lesue just as yepresentatives
of RBT were heayd on the Issue,

In addition to this, bath aldes in thia
case ava represanted by cowpotent counsel, AC any
time during thia meeting an objection cauld have been
raised that thore had been a breach of some Lype with
yeqard to the time limits that wvova established at the
onset of the meating., I don't know that that's an
offielal ruley, that'a just the lay they were golng to
tyy to conduct the plaming commisslon, There is
nething really -~ the meeting, xather. There's
nothing really on the record that talky sbout that.
put I don't think that it's appropriate to be
represented by counsel, to be involved in a process,
to it and wateh things go on that you dm't agree on
but then hold off until after tha decision is made to
moke an objection.

And I £ind that the sawe ie true -- and
et wa say this, Thovo vad 2 otatement made and I
think a count that Individunla fov RET veve allozed to
aldvegs the comiosion move than tito privato oltizens
were or that cobngol waa, But what I saw in addition

(815) 933-6788
www.harpelhcourlreporlers.com
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L to that was that the plawing comuiselon during tl;:garu 1 opologize for the inconvenlenca ebout having to o
2 deliborations hed additfonal quastions, And so they 2 reachedule yesterday, Thamk you-all For working with
3 vere posing questions and the parties were coming back | 3 wa, Ckay.

4 up fxom all sides Lo continue to addresa the 4 KR, WELLS: Thank you, Your Honor.

5 cammission, 5 e COURTL ALl xight, ¥'all have a good
6 Hith regard Lo the allegatione agalnst 6 day,

7 tha planning comission chalr, Russell, thexe wera 7 MR, MBLIS; You koo,

8 concerma about har bias that Jud been valced aftex the | 8 {Proceedings coneluded at 2132 p.m.)

9 meating, IE thera were concems that she was binoed, 9

10 those issues should have been valsed at tha time of 10

11 ths meaeting so that she could abstaln from voting., IE |11

12 the concarns had been xaised and if she inslsted on 12

13 participating in voting, then I think this avgument 13

14 may have merit, But that is, again, not vhat 14

15 happoned. The lssue was not yalsed in the moment end, |18

16 again, the parties had counsal and because there was 16

17 1o objection, 1 £iud that the iseus had been walved. 17

18 In addition to thia, and I don't think 10
18 any of you cited it, ond LE you did, I apologize for 19
20 not recalling that, but theve is also a case an polnt |20

21 dealing with blas that X think falls within thie au
22 category, 22

23 Hith regavd to the transcript and the 23

24 overlappirg epeech, I find that the argument is 24
25  without merlt, As I stated a moment ago, there were 25

Pago 23 Pago 76

1 timet that the court reporter was not abla to take b REPORTER'S CERCIFICATD

3 dow every vord because of inaudible or averlapping 2 1, uisa K. londernon, Cortifiad Court

3 opeech; however, 1 don't think that those Eew portions 1 Reportor, do hoveby certify that 1 recorded to thn

4 of the trangcripts made the Court's ability to review 4  baout of my skill and abllity by machlne ahorthand all
5 the actlons of the coumisslon prablematie. 5  the proceedinge in thn Eoragoing kxanooript, and that

§ osald transoript le & trve, acourata, And complate

6 In conclusion, the connisaion weighed the 7 Eyansoript to the bagt of my ability.

7 presentation of all the evidence and fow that tha 8 % further cartify that 1 am not an attornay
8 samo wan sufficient for conditional approvnl. I thd 9  ov gounacl of mny of tho parties, novr o ralative or
9 that in review of the xecord that tha commission had 10  employes of any attornay or counool conncotsd wlth tha
10 sufflodent material evidence before them coupled with |11 autfon, nor Cinancially intevantad in the eation.

11  the oral cleriFications that vere made during the 12 8YaRED this 1Sth day of May 2022,
12 meetings to reach the findings that they did, And 13 : K 7_/

13 that will be the order of the Court. 14 xwa/ . e/’ldmd (i 2
14 Mr. Hells, I'11 ask you to prepave tha & memessomemememmmmssmemmmmmmmmmmet
15 ordoxr, please, and clrculate that. ten X, ftondoraen, LER, CCR
16 NR. WELLS: 1 will do that, Your Hotor. 16 Tenncogoe LCR No, 406
17 1s it okay if I valt to get the tvanscript hack? ' Epliiay ol
18 THE COURT: Sure, Absolutely. All 1

19 xight, Coungel, Im there snything else to taka up ot -
20 this case today? 20
21 MR, WEST: No, Youx Honor, a
22 MR, BERRY: No, Yaur lonor. 22

23 MR, WELLS: I don't beliava uo, Your 23

24 Honmor, 24

25 THE COURT: 'Thark you, egain, And Y s

(615) 933-8786

22..26

77




CERTIFICATE OF SERVICI:

The undersigned hereby certifies that a true and exact copy of the foregoing order entered
on June 10, 2022 has been served upon all parties of or their counsel by placing a copy of
said pleading in the United States mail, addressed to said counsel at his or her office, with
sufficient postage thercupon to carry the same to its destination or by hand delivering same
at the following address:

Douglas Berry, isq.
Dudley M. West, Esq.
MILLER & MARTIN, PLLC
401 Commerce Street, Suite 1010
Nashville, TN 37219

Phillip Aaron Wells, Esq.
ROBINSON, SMITH & WI:IL1S PLI.C
633 Chestnut Street, Suite 700
Chattanooga, TN 37450

Russell I.. Leonard, Iisq.
1016 West Main Street, Suite 3
Monteagle, TN 37356
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Yok HXunie
Vicki B. Laye, Depyly Clerk
Marion County Chancery Court
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IN THE TWELFTH JUDICIAL DISTRICT OF TENNESSEE
CHANCERY COURT OF SEQUATCHIE COUNTY

FILED
CHRISTINA LYNN MCCARTNEY, ) DATE Maccn AS 509
) Chancery Court, Sequatchi
o , e Co., TN
Plaintiff, ) Minute Book _4 - 2 Page_di15
) 30t SN
vs. ) No. 2420 Time (L fCirk ()Deputy Clerk
)
LESTER DALE MCCARTNEY, )
)
Defendant, )
)
and )
)
RONALD LEE MCCARTNEY, )
)
Defendant. )
ORDER

This cause came to be heard on the 9" and 10" of January and 24™ of February, 2020
before the Honorable Melissa Thomas Blevins-Willis. Chancellor of Sequatchie County,
Tennessee, upon the Complaint for Divorce filed herein; Answer by the Defendant; Order
entered on April 15, 2019 declaring the parties divorced and bifurcating the issue regarding
equitable division of marital assets and debts; testimony of the parties and various witnesses;
Findings of Fact and Conclusions of Law by the Court which is attached hereto as the Ruling of
the Court (Exhibit “A™); and for good cause shown, it is therefore

ORDERED, ADJUDGED AND DECREED that the Court finds the property at 393
New Hope Loop, Whitwell, Tennessee was transferred to Ronald Lee McCartney on November
20. 2008 in book 253. page 557 Register's Office of Sequatchie County, Tennessee and the
Court finds that real estate was not a fraudulent transfer and remains the property of Ronald Lee

McCartney and dismisses him from the action. It is further

ORDERED, ADJUDGED AND DECREED that the Court finds the modular home
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located on the property at 393 New Hope Loop was marital property and the Wife contributed
$52,000.00 of her separate property and the Wife is hereby awarded $52,000.00 from Husband
for her payment. It is further

ORDERED, ADJUDGED AND DECREED that the Plzintiff, Christina Lynn
McCartney, is awarded the 2009 PT Cruiser and 2000 GMC Truck 2500 as her property. It is
further

ORDERED, ADJUDGED AND DECREED that the Defendant, Lester Dale
McCartney, is awarded the 2015 GMC Sierra and 2007 Nissan Frontier. It is further

ORDERED, ADJUDGED AND DECREED that Lester Dale McCartney is awarded
the miscellaneous equipment referenced on Exhibit “108” as number 64. It is further

ORDERED, ADJUDGED AND DECREED that the parties agree that the red
Kawasaki 4-wheeler is the sole and separate property of the Husband, as established as number
16 on Exhibit “108”. It is further

ORDERED, ADJUDGED AND DECREED that the remaining items numbers 14 - 63
on attached Exhibit “108” shall be auctioned at public auction within ninety (90) days. The
parties shall agree on an auctioneer by Wednesday, March 4, 2020 or schedule a conference call
for the Court to decide. It is further

ORDERED, ADJUDGED AND DECREED that the Court finds as marital property the
Defendant’s Fidelity IRA, shown as number 2 on Exhibit “108”; the JP Morgan Smart
Retirement Plan as shown on number 3 on Exhibit “108”; the Vanguard Individual Brokerage
Account as shown on number 4 on Exhibit “108”; the Vanguard Roth IRA Account shown as
number 5 on Exhibit “108”; and the Citizens Tri-County Bank [RA which is shown as number 7
on Exhibit “108” as marital property and Wife shall be awarded one-half of said amounts
through April 15, 2019. It is further

ORDERED, ADJUDGED AND DECREED that the Court finds that Wife removed

approximately $90,000.00 during the course of the litigation from her marital Fidelity retirement
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account and Husband shall be entitled to an offset of one-half the $90,000.00 amount, or
$45,000.00 from the value of the marital assets awarded to Wife. It is further

ORDERED, ADJUDGED AND DECREED that the Court finds the Husband's social
security disability benefits that he received during the marriage are marital property and Wife is
awarded thirty-five percent (35%) as her equitable share of said benefits. It is further

ORDERED, ADJUDGED AND DECREED that Husband's separate property as shown
on Exhibit 108" is awarded to the FHusband. It is further

ORDERED, ADJUDGED AND DECREED that the Court finds that the property listed
under Wife's separate property on Exhibit ~108™ is Wife's separate property that she is awarded.

It is further

ORDERED, ADJUDGED AND DECREED that each party is awarded their separate

property which was shown as a joint stipulation on Exhibit ~1 127

ENTER this 2.3 dayot \Wouch) . 202.

HONORABLE MELISSA T. BLEVINS-WILLIS
CHANCELLOR

-Signatures on the following page-
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Approved for Entry:

AUSTIN, DAVIS & MITCHELL

v (h

JENN chH’ ELL, BPR #020501
Attomeyf Chr:smm Lynn McCartney

P. O. Boy 666
Dunlap, TN 37327
(423) 949-4159

DUNCAN, HATCHER, HOLLAND, & FLEENOR, P.C.

By: / M/Jm U%//ém[

\DANVU. HOLLAND, BPR' #mm.
Attornev for Defendants
1418 McCallie Avenue
Chattanooga, TN 37404
(423) 266-2207
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IN THE CHANCERY COURT FOR
SEQUATCHIE COUNTY, TENNESSEE

CHRISTINA LYNN MCCARTNEY,

.
.
Plainciff, v
.
Vs * NO. 2420
.
|| LESTER DALE MCCARTNEY AND .
RONALD LEE MCCARTNEY, -
L]
"

pDefendants.
FEBRUARY 26, 2020
RULING OF THE COURT

APPEARING FOR THE PLAIMTLIEF.
JEMNIFER A. MITCHELL, ESQUIRE
AUSTIN, DAVIS & MITCHELL

109 CHERRY STREET

DUNLAP, TENNESSEE 37327
(423)949-4159

APPEARING FOR THE DEFENDANTS

ADAM U. HOLLAND, ESQUIRE

DUNCAN, HATCHER, HOLLAND & FLEENOR
1418 MCCALLIE AVENUE

CHATTANOOGA, TENNESSEE 37404
(423)266-2207

Tilley Court Reporting
post Office Box 426
soddy-Daisy, Tennessee 37184
(423)593-1018

8E IT REMEMBERED, that the above-styled
cause came on for hearing on the 26th day of
February, 2020, before the Honorable Melissa
Blevins-willis. in the Chancery Court of Sequatchid
County, Tennessee, and the following
Ruling of the Court was had, to wit
ax e
THE COURT: Good morning, everyong
Just one second, Counsel
we are here today for the ruling 1n
the case of Christina L. McCartney v Lester @
McCartney, Sequatchie Chancery Court,

Number 2420.

This is a case where the parties werg
married in or about August of 2000, and the
parties were divorced by the Court based aL
stipulated grounds on April 15, 2019. The
action was bifurcated to allow the parties|
divorce to be entered and then to have a fin 1
resolution of the praperty division this 7&51

The divorce action was filed by
Ms. McCartney on January 20 of 2015. |

and I want to start in this case u}
making just a couple observations about the

parties and about the litigation And I warf
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to say this to both of the attorneys Neither
of you came into this case from the beginning,
and both of you did an excellent job in trying
to bring rogether the issues as narrowly as you
could for the Court to consider and have
advocated for your clients and the positions
that they've taken in the litigation.

with that said, Dr. mcCartney, you
were so entrenched in your beliefs in the way
that you thought the divorce should be
fashioned that you lost sight of what the Court
has to consider under Tennessee law,
specifically, the cases and the statutory
authority. And as the opening statements were
made and as testimony progressed, I
specifically posed questions to you and your
counsel about the law in the State of Tennessee
and was provided nothing to support your
contantion that 36-4-121, which contains the
definition of marital property, should not be
applicable in this case. There was argusent
about some form of, for lack of a better way to
put it, aoral prenup, but there's no foundation

and law to support that.

Ws McCariney, you filed this action

originally in 2015. And then at the end of
16, you amended your complaint and brought in
Dr. McCartney's father on the allegations that
there was some type of fraudulent transfer of
real estate that was purchased by your
ex-husband prior to you-all being married 1
believe the purchase date of that real estate
in the record was in 1997, so about three years
before you-all got married. And of the
transfer that was made from Dr. MccCartney to
his father, there was no consideration for
that. B8ut at that time, you had also not
asserted any type of interast in the property,
and there was no divorce action pending.
so, in looking at the fraudulent
transfer as related to division in a divorce
action, the Court does have the ability to
bring the asset back in, but it has to be shown
that that conveyance occurred at or near the
time of filing and that it was done in an
effort to deprive ona party of their interest.
and, again, the facts, based on what I've just

stated, just simply do not show that in this

case.

The testimony reflected that you
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lTearned about the land being transferred not
later than 2009. vyou testified that at the
time that you filed the original divorce actien
in or about January of 2015, you simply didn't
remember or didn't think about adding in that
piece of property. You said, as time went on,
you suffered a concussion -- and I believe that
was in or about June of 2015 -- and that your
memory -- you had had some issues with your
memory and just simply didn't remember to tell
your attorney. And that, just based on the
testimony, did not make sense and was not
proven by the facts that were asserted.

In essence, you had che conversation
in 2009, but you took mo action to end your
marriage, and you stayed married until the
latter part of 2014; so, roughly, six years
after you learned about this, and then you
wanted to bring i1t up as 1t being an issve.

and despite conversations with your
hushand, even after you learned about it, he --
based on the testimony that was offered, he
didn't deny that he had transferred the
property. B8ut based on your testimony, he made

a statement to the effect of he would fix 1t in

some way. 8ut you never took any steps or had
any additional conversatians to follow up to
see 1f that actually occurred, So, for those
reascns, I do not find that a fraudulent
transfer occurred in this case.

specifically as it relates to
Dr. McCartney's father, there was some
testimony about the reasons that he took action
or why he accepted the property. 1 don't find
that Dr. McCartney's father took any actions te
try to defraud Ms. McCartney. I simply think
he was doing what his son asked him to do in
that case. And I further find that his
testimony -- "his,” being Dr. McCartney's
father, Dr. Ron McCartney -- was credible with
relation to those issues.

one thing I will point out, though,
that was peculiar about Or. McCartney's
testimony -- Dr. Dale McCartney's testimony,
the spouse in this case, was that he provided
testimony that he took steps with regard to the
real estate because he was fearful because he
had had some medical conditions which I'1}
address a little later, he didn’t trust his

wife, and that she had allegedly urged him to
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do a will. Me prepared a will, and he was
concerned that she wanted to kill him. And I
just simply don‘t find that those concerns have
any basis.

If you are with a person that you
truly believe wants to cause harm to you and
then you offer testimony that, in or about
2003, you filed this complaint for separation
or divorce, you never sarve it on the other
party, and you stay married te them until they
file for divorce in 2015, those things just
don't make sense. @8ut that's what the Court
had before {t today on that particular issue.

Now, with that said, even though
there was no claim at the time of the transfer
by Ms. McCartney and that it was premarital
property, she did establish proof that the
modular home itself remains in the name of her
ex-husband, Or. McCartney. And the proof also
established that Ms. McCartnay could trace the
sum of, I believe it was $52,000. and it's
Exhibit 8, if I'm not mistaken, Check
Number 1429, which evidenced the amount of
money that she paid toward paying off that
modular home. And so I will make a finding

that that sum of money be returned to her.

Now, in loaking at the facters under
36-4-121 relative to division of property, this
was approximately a 19-year marriage, but the
parties only lived together for about 14 years
due to their filing for the diverce in 2015 --
early 2015 and separation in or about October
of 2014. Tha action was pending for about six
years. And as I set forth in my opening, both
parties on both sides have changed attorneys
and have brought in other parties, which has
prolonged the iitigation. But it also -- they
also had no -- there was no evidence of any
reconciliation of the parties during that time.
The testimony was, at the time they separated
in October, they continued to stay apart. And
that's relative to Factor Number 1.

Factor Number 2: Ms. McCartney's
testified that she's 55 years old, she's in
good health, and takes no medication at this
time. There were some allegations that she had
some issues in 2016 with regard to her health
resulting from an automobile accident, but
nothing that it really is persisting to the

point that she's unable to work at this time.
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There was also issuve of substance abuse that
you-all went through at length, and 1'71
address that later jn my ruling. I won't
reiterate that. B8ut at this point in time,
there was no evidence that she continues to
suffer from any type of addiction issues.

she has a bachelor in pharmacy, and
she had that in 1993. And there's been no
testimony that she's disabled or, as I said,
unable to work in any way, and enjoys certain
extracurricular activities such as cycling and
being cutdoors.

with regard to Mr. McCartney,
testimony was, at the time that I heard it,
that he was 61 years old and a retired
physician, and be suffered a plane crash during
the marriage in or about 2004 and was out of
work for about five months, and then, in or
about 2006, was diagnosed with a pituitary
tumor and ultimately had surgery and went
through some issues with that as well,
ultimately resulting in his approval for social
security disability benefits.

with regard to the employability

aspect of that factor, you know, the testimony

was clear that Ms. McCartney -- both parties
worked during the marriage, and both parties
had times in which they weren't working, for
one reason af the other -- his, with his
medical issues; hers with her recavery from
addiction isswes -- and wife's ability to make
the same thing never recovered after she lost
that job with, I believe it was walgreens or
Bi-Lo in or about 2009. And there was no
testimony that Mr. McCartney, after 2006,
really had any type of gainful employment for
any -- anything relative 1o what he had enjoyed
in the past. And, again, I think that is a
result of the injuries that he sustained and
being out of work.

and the fact, candidly, that they
were in a position at that point in time that
they could explore other avenues -- I know
thare was a lot of testimony about him enjaying
his work on the farm and working on the hay and
things like that, and he was able to do those
things, too. And during the course of the
marriage, up until she lost her job in 2009,
Ms. McCartney, during the marriage, provided

all the health insurance, and it was later that
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Mr. McCartney had to pick that up when she lost
it for a period of time. Aad then they
ultimately separated.

with regard to Factar Number 3, this
one's not really applicable. Both parties are
wel)l educated and supported -- and, again, have
both supported each other during challenging
times during the marriage, as I touched on.

MS. McCartney became addicted to
prescription medications and went to a
rehabilitation program. And she, based on her
testimony, began taking those in or about 2004,
which ultimately resulted in the loss of her
license in 2009. He had the plane crash
causing serious injury in late 2004 and was
off, again, for approximately five months. And
despite all these challenging times, these two
chose to stay together.

In looking at Factor Number 4, at
this point in time, both parties’ incomes are
somewhat 1imited. Husband receives social
security disability and long-term disability.
Again, it's unlikely that he’11 work again, but
he has relatively stable income necessary to

meet his needs.

with regard to Ms. McCartney, I
think, in the most recent years, her earnings
have been -- 1t's been more challenging for her
to recoup those funds due to the loss of her
license and circumstances surrounding that, but
she is again working. You know, is it likely
that she'll ever regain her status that she had
prior to losing the license? I don't think the
proof established that it would. But she is at
least able to support herself.

with regard to Item Number -- I'm
sorry -- Number 5, husband purchased the New
Mope Loop property in 1387, again, three years
before the marriage. There was a great deal of
testimony offered with regard to how the
parties handled their financial affairs. In
essence, they divided most of the household
costs equally, and bath parties cantributed
financially. B8ut, again, both of you suffered
financial setbacks during the marriage as well,
but you still continued to stay together. 5o
that one, also, I give neutral weight to.

AN right. There was also an
argument made regarding the dissipation of

assets by husband -- I'm sorry -- by wife.
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Husband was asserting the argument,

Or. McCartney vehemently argued that his wife
dissipated her marital assets -- dissipated
marital assets due to addiction. So the
argument he's making to the Court is, 1in
essence, that iFf she had not become addicted to
prescription meds, then she would not have lost
her job and ultimately her license, and that
even though she had her license reinstated,
that she was never able to enjoy the same typa
of employment, thereby causing a dissipatien of
marital assets.

Counse! for wife then posed questions
to Dr. McCartney based on his life choices.
she said, "would you also not agree that issues
such as flying were risky, which resulted 1n
your crash and caused you the inability to
work?”

1, again, find both of these things
to be extreme for both parties. I don't
believe that Ms. McCartney chose to be an
addict any more than I believe that
Dr, McCartney chose to crash. And those life
changes -- and even though all these things

happened within the mid-2000s up through 2009,

they, again, stayed together until 2014. So,
again, I just find that argument to purely be
based on speculation. And had the parties
chose to separate immediately at the time of
these actions, I think it would be a different
case before the Court today. But that's just
simply not the facts and not the choices that
they made.

with regard to the separate property,
this is given equal weight as well. Both
parties have assets to include real estate
other than the New Hope Loop property. Both
have separate sums of money from retirement
accounts. And wife has already received a
partial inheritance which she has invested in
other ways. and it's likely that
br. McCartney, being an only child, will have
the same. So that really is not given weight
for the Court's consideration.

on Number 7, at the time the parties
married, they testified that there was ao debt
with the exception ~- that husband had no debt
with the exception of the modular home, which
was later paid off by Ms. McCartney. And she

also had a home, but she sold that, and she
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invested the money from the sale of that house
into the satisfaction of this -- to the modular
home on New Hope Loop Road. Neither party had
significant debt at the time they married, much
to speak of, and the situatien's not that
different today as it was then. The parties
are basically in the same position except that
they've had some changes in employment and also
changes in health in a certain way.

As I stated previously, on Number 8,
the economic circumstances, in this case it
appears the parties are on relatively
close-to-equal footing and have been
maintaining their househelds independently
since they separated in 2014.

Item Number 9, there was no proof on
the issue of tax conseguences to either party.

Number 10, the amount of social
benefits. You-all made those -- the benefits
that they'1] bath ultimately be eligible for --
exhibits. I believe they're -- 110 may have
been the number of that one. But their social
security earnings are within just a couple
hundred dollars of one another

and then other factors the Court has

to consider in looking at the equities between
the parties -~ and, again, this goes back to
something that I've said before, but I think
ft's important to point it out, because these
are the things that I continue to go back to.
Husband testified that he filed for divorce or
a separation in or about 2003 to try to, quote,
get her attention. I think the testinony was
even, at that point in time, that maybed she
was drinking too much caffeine. But it was for
that purpose, to get her attention. And even
though he filed the documents, the parties
never separated nor did they live apart until
2014, when the divorce was filed, and then the
reconciliation order was entered in or about
2004.

pr. McCartney asked for this court to
give credit to him based on his submitted
jtemization of some things that he had tendered
money to his spouse for during the marriage and
said that should be a credit 1o him, and I just
respectfully disagree with that position.

when parties are married and if
there's no agreement in writing atherwise that

sets forth how funds are going to be handled
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and how things are going to be treated --
you-all, during that period of time, were
acting as a team. Those funds were marital.
Mer earnings were marital. Your earnings were
marital. And you-all chose to make purchases
with the funds you had, and you enjoyed the
1ifestyle that you had during your marriage
based on the joint efforts that you both had.

so, in looking and taking those
factors into consideration and looking at the
classification of marital property and separate
property in terms of division, Trial Exhibit 1
and 108 were introduced setting forth the items
of personal property, real property, and
separate property. Trial Exhibit 108 was
introduced, and it specifically redacted the
items of personal property that wife stipulated
were the separate assets of husband.

And Dr. McCartney has argued
throughout that anything that he, gquote, bought
with his money should not be considered marital
property, because, again, there was some type
of agreement under Tennessee law that -- he was

asserting there was some type of agreement that

should be enforced under Tennessee law, that

the definition of marital property would not be
applicable to him. And, again, I just find
that argument to be without merit.

so, with that said. unless I find
otherwise in the ruling as I'm about to go
through it -- unless I set forth otherwise,
anything that I'm going to refer to will be
deemed marital property and will be divided as
such.

First off, both parties will receive
their primary automobiles and if there's any
debt associated with it at this vime will be
responsible for it.

Item Number 64 was jdentified as
miscellaneous equipment on Exhibit 1 and 108.
YThe values provided by the parties were starkly
different. There were some, I guess, changes
during the testimony, “well, 1°11 stipulate to
this” or “I'11 stipulate to that.,” The time
that you-all should have stipulated was before
you gat to court on some of this stuff, because
you made the Court's job incredibly difficult
in presenting a laundry 1ist of items and
making mo stipulation as to values before you

came in and filing a joint stipulation. And,
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again, I'm not faulting the attorneys for that.
I think that they were faced with what you-all
had given them.

8ased on that, husband alse, after
they -- you-all did submit one exhibit -- it
was Exhibit 109, and jt consists of items
acquired during the marriage that he assessed a
value of $573 for -- and this was, again,
related ta Item Number 64 -- and I think wife
salid 1t was worth $25,000. But be that as it
may, looking at Exhibit 108 and beginning at
Item 4 -- I'm sorfy -- Item 14, it begins with
a kKawasaki KLX, through Item 63. A1l of those
items are marital property, and, in addition,
the items listed on Exhibit 109 are marita?
property.

These items will be sold by auction
within 90 days. Al1 advertising costs and
commissions from the sale will be taken from
the gross with the net equally divided between
Mr. McCartney and Ms. McCartney.

A1l right. n~Now, with regard to --
1'11 come back to this one.

A1l right. with regard to some of

the separate property that each of you have,

Ms. McCartney's argument with regard to the
Fidelity account. which was set forth on
Exhibit 1 -- and I believe the trial exhibits
that correlate with that are 66 and 67 -- the
testimony established and was not refuted that
this was her premarital account, and she made
no contributions at all during the marriage.
The antirety of all the increases to that
account were solely market-driven. Therefore,
pursuant to 36-4-121, that wil) be considered
wife's separate property.

There was a stipulation, I believe,
that wife also -- in that exhibit, there were
some assets listed with regard to personal
property. One that was disputed initially was
some prints. But later, I believe Exhibit 86
was supplied, and it supported that that was

her separate property as well. So, those

listed on Exhibit 1 and Exhibit 86.

A1) right, with regard to husband's
separate property, Tria) exhibit B8 set forth
the value of the husband's retirement accounts
prior to marriage, which were, my records
reflect, 187,861.70. And that sum is
designated as his separate property. The
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testimony supported that husband continued,
however, to contribute to these accounts during
the marriage. And the only source of those
funds, based on the testimany offered, in terms
of the contributions, were from his earnings,
Therefore, those were marital funds; so any
excess over the $187,000 amount shown in
Exhibit 88 will be divided equally.

However, testimony was established,
and it was corrected during wife's direct
testimony, and I believe there were also
questions pased on cross, about the removal --
there was a marital account that she had. It
was a Fidelity account, that she had removed
approximately $90,000 during the course of
litigation; sao husband will receive a credit
and offset of one-half of that. So 44 -- I'm
sorry -- 45,000 from the amcunt that she
withdrew.

Again, going to look at the
definition set forth in marital property
relative to the social security disability
fund. Marital property is defined to incliude
those funds from a disability action due to the

lost wages during the marriage. Proof

established that husband filed for divorce --
I'm sorry -- filed for the social security
disability benefits and received the same
during the marriage. And, therefore, the Court
does have to make some type of allocation in
terms of how those funds should be divided.
with regard to that particular
situation, I don't find that they should be
divided equally. I think an equitable division
of that would be wife receiving 35 percent of
those funds, with a balance of that going to
the husband. And in part what I base this on
is that the reason that he receives such a
Yarge sum of money is, in large part, due -- in
terms of his back pay, is in large part due to
the actions he had prior to the parties being
married, in that he did pursue a type of
education which resulted in higher-paying Jjobs,
which increased his disability benefits

ultimately.
Trial Exhibit 1 also shows some of

husband's separate property, beginning with the
united of Oomaha and going through printers.

and thare's no dispute thar those are husband’s

separate items.
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Testimony was that he had one
four-wheeler before they married. 8efore
you-all leave today, I want you-all to have a
discussion about which four-wheeler that is.
He'1l be awarded that four-wheeler. The
testimony was not clear, and there were a
coupte that were named.

There was an exhibit offered -- and
I'1]l make a finding on this issue as well, with
regard to €xhibit 105. Husband testified that
he had certain items prior to the marrfage
which he sold and acquired other items during
the marriage. I don't have any reason to
believe that that did not happen. However, the
evidence was not sufficient for the Court to
sufficiently pinpoint those items and the
actual amounts of those purchases or the sales
of the premarital items toward the purchases of
the boat. So the Court does not have the
ability to trace those {tems back to provide 2
credit for that. So the boat will remain as
marital property, as I previously set forth in
my ruling.

with regard to wife's home, wife will

be responsible for the debt associated with tha

house. I do find this to be her separate
property far several reasons, but, first and
foramost, she did obtain leave of court before
making the purchase. There was na stipulation
or finding that it would be her separate
property or it would not. But this occurred
several years into this divorce, and she used
her separate property in order to do it. She's
paid for it in its entirety since they
separated and lived apart, and so she'11 be
awarded that property. There were no debts or
outstanding bills other than the mortgage on
the home set forth by the wife. But if she has
any of those, she'll be responsible for those.

exhibit 86 of husband’s shows that he
had a few nominal debts -- a dental bill,
anesthesfa bill, and a lab bill -- and he will
be responsible for those debts and any other
debts that he has in his individual name.

Give me one moment to check one last
thing.

and 1 don't believe that I said this,
but Exhibit 112 is a joint stipulation of
premarital assets that you-all filed the last

day of trial. And that joint stipulation will
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be confirmed by the Court.

Counsel, based on my notes, that
covers all the issues that were before the
Court. Are there any issues that have not been
covered?

M5, MITCHELL: Not that I'm aware of.

MR. HOLLAND: Just one moment.

THE COURT: Sure.

MR. HOLLAND: wNothing from our side,
Your Honor.

THE COURT:

MS. MITCHELL: Your Honor, how do you

Thank you.

want us to go about determining who the
auctioneer will be?

THE COURT: Thank you. 1 think that
before you-all came today, I asked you-all if
you'd been giving some consideration to who an
auctioneer would be. 1 did pose that before we
left. Have y'all had the chance to have any
discussion about that?

MS. MITCHELL: To be honest, I
haven't even thought about it.

THE COURT: oOkay.

MR. HOLLANO: I haven't either, Your

Honor.

THE COURT: Okay. All right.

MR. HOLLAND: I mean, we've got
90 days. I think that's sufficient time to see
what we can do to work through it. I don’t
anticipate a problem coming up with somebady.

THE COQURT: oOkay. I want you-all by
wednesday to have designated an auctioneer,
someone that you can mutually agree to. If you
can't do that, schedule a phane conference with
me. You can both submit your arguments in
terms of which person you're asserting should
be the one to conduct the auction, and then
I'11 make a ruling so we can keep the case
moving forward. Okay?

MR. HOLLAND: Fair enough, vour

Honof.
MS. MITCHELL: Thank you.
THE COURT: Thank y'all. Good luck

to you both.
(end of proceedings.)
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REPORTER'S CERTIFICATE

STATE OF TENNESSEE
COUNTY OF SEQUATCMIE:

I, Janet P. Tilley, Licensed Court
rReporter, do hereby certify that the foregoing
Ruling of the Court was stenagraphically recorded by
me as stated in the caption; that pages 1 to 27,
inclusive, were reduced to typewriting under my
direction and supervision; and the tramscript is a
true and cocrect record, to the best of my abidity,
of sald proceedings.

1 further certify that I am not a relarive
or emplayee or attorney or counsel of any of the
parties, nor am I a relative or employee of such
attornay or counsel, nor am I financially interested

in the action. A1l rates charged are usual and

customary.
This the 2nd day of march, 2020.

Janet P. Ti]1e¥, LCR
and Notary Public.

My commission Expires: 3/7/2021
Tennessee LCR Number: 020
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ASSETS AND LIABILITY
Christina L. McCartney v, Le

R

ster D. McCartney o des f\rrxﬁ

QX epd A
Assets Value Debt Equity To Husband To Wife Division

Interest in Home/buildings ($485,000 - $200,000) $285,000.00 $0.00 $285,000.00 $285,000.00 $0.00 Husband
Fidelity IRA (5401,344.66 - $187,861.70) $213,482.96 50.00 $213,482.96 $106,741.48 $106,741.48 Divide
JPMorgan SmartRetirement Blend 2025 (12-31-19) $18,068.96 $0.00 $18,068.03 $9,034.02 $9,034.02 Divide
Vanguard Individual brokerage account $232,433.90 $0.00 6232,433.90 $116,216.95 6116,216.95 Divide
Vanguard Roth IRA Account $4,435.00 $0.00 $4,435.00 $2,217.50 $2,217.50 Divide
Fidelity (Wife) Bilo {removed) $65,811.82 $0.00 $65,811.82 $0.00 $65,811.82 Wife
CTCB IRA (Husband) $19,548.71 $0.00 $19,548.71 $9,774.35 $9,774.36 Divide
CTCB Bank Account Husband $22,000.00 $0.00 $22,000.00 $11,000.00 $11,000.00 Divide
First Volunteer Bank account 278,000 GO $0.00 $99,029.52 $49,514.76 $49,514.76 Divide
2009 PT Cruiser Limited 54 000 00 $0.00 $3,700.00 $0.00 $3,700.00 Wife
2000 GMC Truck 2500 4x4 $4,276.00 50.00 $4,276.00 $0.00 $4,276.00 Wife
2007 Nissan Frontier S $0.00 $6,000.00 $6,000.00 $0.00 Husband
2015 GMC Sierra “1 $0.00 $32,435.00 $32,435.00 50.00 Husband
Kawasaki KLX 250s B $0.00 $1,595.00 $1,595.00 $0.00 Husband
1999 Honda Foreman 4-wheeler 50.00 $1,300.00 $1,300.00 $0.00 Husband
1999 Kawasaki 300 4-wheeler $0.00 $800.00 $800.00 $0.00 Husband
StarCraft 19 foot deck boat ‘ $0.00 $13,660.00 $13,660.00 $0.00 Husband
Bush hog Batwing $0.00 $5.000.00 $5,000.00 $0.00 Husband
Zero Turn Husqvarna $400.00 $S0.00 $400.00 $400.00 $0.00 Husband
Taylor Way reverse-tine tiller $1,000.00 50.00 $1,000.00 $1,000.00 $0.00 Husband
Hay Rake $1,000.00 $0.00 $1,000.00 $1,000.00 $0.00 Husband
Hay Tedder $2,000.00 $0.00 $2,000.00 $2,000.00 $0.00 Husband
Long brand square hay baler 2500 an 50.00 $3,000.00 $3,000.00 $0.00 Husband
Fort-DMD 9 foot high speed rotary hay cutter $500.00 $0.00 $1,500.00 $1,500.00 $0.00 Husband
2010 Polaris Ranger 800 $4.000 00 $0.00 $5,000.00 $5,000.00 $0.00 Husband
Land Pride 1690 Power Rake 8 foot $1.500.00 $0.00 $2,100.00 $2,100.00 50.00 Husband
Garden rototiller $200.00 $0.00 $200.00 $200.00 $0.00 Husband
Two hay forks $50.00 $0.00 $50.00 $50.00 $0.00 Husband
AG-Spray 50 gallon field sprayer unit $250.00 $0.00 $250.00 $250.00 $0.00 Husband
John Deere 6420 90hp cab tractor $14,000.00 $0.00 $25,000.00 $25,000.00 $0.00 Husband
Woodburning stove $700.00 $0.00 $700.00 $700.00 $0.00

Small refrigerator - garage $250.00 $0.00 $250.00 $250.00 $0.00

Roller drum m EXHIBIT $2,500.00 $0.00 $2,500.00 $2,500.00 $0.00

Horse matts (30) m IIE $100.00 $0.00 $100.00 $100.00 $0.00
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Small spreader $100.00 ] $100.00 $100.00 $0.00
Root rake $300.00 $300.00 $300.00 $0.00
Greenhouse $3,000.00 $3,000.00 $3,000.00 $0.00
Wood brand scraper blade (3 point) $100.00 $100.00 $100.00 $0.00
8' box-scraper (3 point) $150.00 $150.00 $150.00 $0.00
S' x 10" utility trailer $100.00 $100.00 $100.00 $0.00
4 chain saws $310.00 $310.00 $310.00 50.00
Kuhn Hay grabber $3,500.00 $3,500.00 $3,500.00 $0.00
Hay spear for loader $150.00 $150.00 $150.00 $0.00
Welder $200.00 $200.00 $200.00 $0.00
Timbers (4 @ $50/each) $200.00 $200.00 $200.00 $0.00
Floor jack $100.00 $100.00 $100.00 $0.00
Pump $200.00 5200.00 $200.00 $0.00
Chopsaw $300.00 $300.00 $300.00 $0.00
Tiller $300 00 $300.00 $300.00 $0.00
Fence Post $100.00 $100.00 $100.00 $0.00
Ariator (yellow) $3,500.00 $3,500.00 $3,500.00 $0.00
Miter saw 240 00 $200.00 $200.00 $0.00
Shop tool/metal & woodworking LS00 00 $5,000.00 $5,000.00 $0.00 H
Electric piano, guitar $700.00 $700.00 $700.00 $0.00
.22 Cal pistol & Rifle §250.00 $250.00 $250.00 $0.00
Beretta .22 Pistol $200.00 $200.00 $200.00 $0.00
.223 Rifle $300.00 $300.00 $300.00 50.00
Antique coins and silver $1,400.00 $1,400.00 $1,400.00 $0.00
Miscellaneous Equipment <7 500,00 $0.00 $25,000.00 $25,000.00 $0.00 Husband|
TOTAL $1,031,382.35 $0.00 $1,119,285.94 $740,999.06 $378,286.89
Husband to pay Wife $-1st Vol. Bank/QDRO -$181,356.09 $181,356.09
$559,642.97 $559,642.98
Husband's Separate Property
United Omaha $11,077.48 $11,077.48 $0.00
37 acres land in Warren County, PA $20,000.00 $20,000.00
1994 Gulf Stream Motorhome $6,000.00 $6,000.00
Deutz-Allis farm tractor $6,000.00 $6,000.00
1972 Cage 850 dozer $6,000.00 $6,000.00
King Kutter 6' bush hog $200.00 $200.00
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Kolb Firestar Ultralight $4,000.00 $4,000.00
Various yard/garden & tractor retated hand tools $500.00 $500.00
Other hobby/entertainment related items $200.00 $200.00
Hydrolic Aerator/Finish PR 1690 $3,000.00 $3,000.00
4 kayaks $100.00 $100.00
Concrete mixer $20.00 $20.00
Laptop computer $50.00 $50.00
Printers $80.00 $80.00)
Separate interest in retirement . $187,861.70 $187,861.70 ]
Separate interest in home & buildings $200,000.00 o $200,000.00
Total Husband Separate Property $445,089.18 $445,089.18
Wife's Separate Property
Fidelity Account #5343 $205,043 .63 - $205,043.63
510 N. Jefferson Street, Athens, AL $155,00000]  -$146,000 00 $9,000.00
Prints from uncle at house priceless = . ) ) priceless
Horse saddles/tacks $600.00 $600.00 |
Two kayaks and associated gear (gift) L $200.00| $200.00
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IN THE CHANCERY COURT FOR GRUNDY COUNTY, TENNESSE%L& 5?
AT ALTAMONT : “..
J rl‘

QQ&

!1 If!

HARLEY WAYNE BRAFFORD and ) _'“’L\g’“ L{,’ru —3 .JKC LB
HELEN JOHNSON DONELSON, ) : X L
Husband and Wife, ) AaTRIC s CAMPBELL 71 zk,
) ZRUSTY 20 CLERK & MASTER
Plaintiffs, ) DOCKET NO. 6847
)
V. )
)
MONTEAGLE SUNDAY SCHOOL )
ASSEMBLY, a Tennessee not-for-profit )
corporation, )
)
Defendant.
JUDGMENT

This matter was tricd betore the Honorable Meclissa Thomas Bfma?uWillis, Chancellor of
the Twelfth Judicial District without a jury duning the period February 27, 2023 through March 1,
2023. During the course of this three-day trial there were a total of nineteen witnesses called to
testify, ten for the Plaintiffs and nine for the Defendant. Millie and Gary Huffman and Virginia
Curry, who are Plaintiff Donelson’s sisters and brother-in-law testified by deposition. A number
of witnesses appeared via Zoom.

At the conclusion of the trial. the Chancellor took this matter under advisement,
subsequently rendering a dectsion on April 17, 2023. On April 17, 2023 Chancellor Blevins-Willis
addressed each of Plaintiffs’ claims set forth in their First Amended Verified Complaint for
Declaratory Judgment, Breach of Contract, Misrepresentation and Abatement of Nuisance
(“*Complaint™) and determined that they should be dismissed with prcjudice. The Chancellor’s

analysis and specific determinations are set forth below and in the attached transcript of her

decision which is incorporated herein.
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Violation of the Monteagle Sound Ordinance Claim

The Plaintiffs assert a claim for violation of the Monteagle sound ordinance located in Title
11, Section 11-102 of the Monteagle Municipal code. The Plaintiffs alleged that the noise produced
from the play of pickleball routinely exceeds the Monteagle sound ordinance at the location of
their cottage, Number 131.

Both parties retained the services of experts to testify as to the noise created by pickleball,
and the measurements of the same. Both experts testified about the Monteagle sound ordinance
and their opinion about the appropriate form of measurement to be used based on their
interpretation and review of industry standards. The sound ordinance provided no specific
direction regarding the method to be used to measure sound. The Court determines that Plaintiffs’
sound expert was more credible regarding the mechanism he used for the measure of pickleball
noise. However, the Court additionally determines that the Monteagle sound ordinance does not
create a private cause of action which would allow Plaintiffs to assert such a claim.

Accordingly, Plaintiffs’ claim lacks merit and should be dismissed with prejudice.

Breach of Contract Claim

The Plaintiffs assert a claim for breach of contract involving their Lease agreement for
Cottage Number 131. The Lease provides that “Lessor hereby covenants and agrees that Lessee
upon performing fully the covenants and agreements herein contained, on Lessee’s part to be kept
and performed, may at all times during the term hereby granted, peaceably and quietly have, hold,
and enjoy the Demised Premises, subject to the Charter, Bylaws, Code of Regulations of Lessor.”

In analyzing this claim the Court rejects the Plaintiffs’ position that “peaceably” and

“quietly” are to be given their literal definitions. The Court instead determines that such terms

94




O O

have to be examined in the context of legal use and real estate transactions and leases. The Court
determines that the covenant of peaceable and quiet enjoyment refers to the Plaintiffs’ ability to
possess their cottage without being subject to the claims of others and that it will only be broken
by actual or constructive eviction.

The Court notes that there was no actual eviction of the Plaintiffs. The Court next considers
whether they were constructively evicted. The Plaintiffs testified that they did not return to the
Monteagle Sunday School Assembly (“MSSA”) for the 2022 Season, and that the reason for this
was because of pickleball noise. The Court determines that the Plaintiffs testimony on this issue
lacks credibility. The Court additionally determines that at least in part the Plaintiffs failed to return
for the 2022 Season because of this ongoing litigation. The Court further determines that Plaintiff
Donelson felt pressure and controversy with other MSSA members which played into her choice
not to return for the 2022 Season. The Court concludes that Plaintiffs were not constructively
evicted from Cottage Number 131 because of pickleball noise.

Accordingly, the Court determines that Plaintiffs’ breach of contract claim lacks merit, and

that it should be dismissed with prejudice.

Misrepresentation Claim

The Plaintiffs assert a misrepresentation claim. They contend that the “Defendant DID
NOT inform the Plaintiffs of the fact that the tennis court was being used as a dual pickleball court,
that loud, obnoxious, and offensive noise was emanating and coming from the use of the tennis
court being a dual pickle ball court and that complaints from Members and the community were

being made about the same prior to Plaintiffs' Lease and purchase of the Cottage.”
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The Court notes that there was no evidence of any direct false representation made to the
Plaintiffs by the MSSA, and that the allegations are that the MSSA failed to disclose that pickleball
was being played on what was known as the youth tennis court. Despite the Plaintiffs” testimony
to the contrary, Scott Parrish, the Executive Director of the MSSA testified that he disclosed the
pickleball play and the noise that it created to Plaintiffs in connection with their tour of Cottage
Number 131 prior to their acquisition of a leasehold interest in the cottage; this was while they
were considering whether to lease Cottage Number 131. Additionally, Plaintiff Donelson’s sister,
Ms. Curry testified by deposition that she discussed the pickleball noise with the Plaintiffs prior to
the time that they acquired their leasehold interest in Cottage Number 131. The Court weighs the
testimony of Mr. Parrish and Ms. Curry, and Plaintiffs’ testimony and determines that disclosures
about the noise made by pickleball play were made to Plaintiffs prior to their acquisition of a
leasehold interest in Cottage Number 131.

Further, the Court notes that the testimony was that the pickleball courts were in open view
and obvious. The Court determines that Plaintiffs had the time, opportunity and ability prior to
their acquisition of their leasehold interest in Cottage Number 131 to examine the nearby
recreation area carefillly and to make additional inquiries prior to signing the lease for Cottage
Number 131. Even though they had a duty to investigate, they chose not to do so.

Accordingly, the Court determines that Plaintiffs’ misrepresentation claim lacks merit, and

that it should be dismissed with prejudice.

Nuisance Claim
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The Plaintiffs assert a claim that * Defendant's ongoing, and continuing use of the tennis
court across from the Plaintiffs' property as a dual pickleball court and the associated unreasonably
loud and obnoxious noise from such usage prevents the Plaintiffs from remaining in the peaceable
and quiet enjoyment of the Cottage and accordingly constitutes a nuisance that must be
immediately abated by this Court to prevent further irreparable harm to Plaintiffs.”

There were very different perspectives at the MSSA regarding the perception of pickleball
noise as reflected by witness testimony at trial. Some of th; MSSA members who could hear the
pickleball noise described it as a sound of assembly life while others found it difficult to
concentrate and stated it was not their idea of assembly life. The testimony from several witnesses
during the trial was that pickleball noise bothered some, some found it annoying, and some were
not bothered by it at all. The Court determines that the perception of the noise is subjective. There
was additional testimony from various witnesses that the perception of the pickleball noise
depended largely on the structure of the cottage itself as some of the cottages had different
windows, some had air conditioning units that diluted the sound on the interior of the cottages, and
some had better insulation.

The Court notes that pickleball is not the only noise in the Westside neighborhood where
Cottage Number 131 is located. The recreational area there has a pool, indoor and outdoor
basketball courts and additional outdoor activities. The Court determines that Plaintiffs chose to
acquire a leasehold interest in Cottage Number 131 in the Westside neighborhood. In weighing
the testimony of Plaintiff Donelson, Ms. Curry, and Mr. Parrish, the Court determines that
disclosures were made to Plaintiffs about pickleball noise prior to their acquisition of Cottage

Number 131. In acquiring their leasehold interest in cottage Number 131, Plaintiffs chose to “come

to the nuisance.”
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Accordingly, the Court determines that Plaintiffs’ nuisance claim lacks merit and that it

should be dismissed with prejudice.

It is therefore hereby ORDERED, ADJUDGED AND DECREED that all of Plaintiffs’
claims set forth their First Amended Verified Complaint for Declaratory Judgment, Breach of
Contract, Misrepresentation and Abatement of Nuisance are dismissed with prejudice. The
transcript of the Court’s decision is attached hereto and incorporated herein by this reference.

The court costs for this action are assessed against Plaintiffs.

N

The Homnorable Melissa Thomas BR@mppeWillis
Chancellor of the 12th Judicial District

Approved for Entry:

BUTLER SNOW LLP

N, S~

H. Rowan LedthersA1l (BPR No. 10023)
The Pinnacle at Symphony Place

150 Third Avenue South, Suite 1600
Nashville, TN 37201

(615) 651-6717

(615) 651-6728
rowan.leathers@butlersnow.com

Attorneys for Defendant Monteagle Sunday School Assembly
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing Judgment has been served upon the following
via electronic mail and/or U.S. Mail, first-class, postage prepaid, this May 19, 2023:

6885221912

Phillip E. Fleenor, BPR No. 012075
Adam U. Holland, BPR No. 28083

DUNCAN, HOLLAND, IZELL & FLEENOR, P.C.

518 Georgia Ave, Suite 100

Chattanooga, TN 37403
(423) 266-2207 Office
(423) 265-8907 Fax
(423) 443-7110 Cell
ptlecnor ¢ dhifivm com

aholland a dhifimm.com

A
{0

Pl SRS — s

O X

H. Rowan Leathers TIT

campbell, the undersigned Clerk and
w:rhul; the Grundy County Chancery Court, do

BAAR A

hi
heroby[ca'{y"thlt true and exact copy of this
U 3&

wes pwjn the US. Mallto___ ——

20___with sufficient
postage to carry same to its destination.

Patricia Campbeil, Clerk & Master
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IN THE CHANCERY COURT FOR GRUNDY COUNTY, TENNESSEE
AT ALTAMONT

HARLEY WAYNE BRAFFORD AND .
HELEN JOHNSON DONELSON,
HUSBAND AND WIFE,

Plaintiffs, NO. 6847

- versus -

MONTEAGLE SUNDAY SCHOOL
ASSEMBLY, A TENNESSEE
NOT-FOR—-PROFIT
CORPORATION,

Defendant.

APRIL 17, 2023
BEFORE THE HONORABLE MELISSA BLEVINS WILLIS
VIA ZOOM PROCEEDING

CONNIE CARPENTER, CCR, LCR
COURT REPORTING SERVICES
(423)227-6613

carpwriter@comcast.net

CONNIE CARPENTER, LCR, CCR (423)227-6613 carpwriter@comcast.net
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(APPEARANCES :)
APPEARING FOR THE PLAINTIFEFE:

PHILLIP E. FLEENOR, ESQUIRE
DUNCAN, HOLLAND, IZELL & FLEENOR
518 GEORGIA AVENUE, SUITE 100
CHATTANOOGA, TENNESSEE 37403
pfleenor@dhifirm.com

APPEARING FOR THE DEFENDANT :

H. ROWAN LEATHERS, III, ESQUIRE
SARA ANNE T. QUINN, ESQUIRE
BUTLER SNOW, LLP

THE PINNACLE AT SYMPHONY PLACE
150 3RD AVENUE, SUITE 1600
NASHVILLE, TENNESSEE 37201
saraanne.guinn@butlersnow.com

BE IT REMEMBERED that the above-styled
cause came on to be heard via Zoom proceeding on
the 17th day of April, 2023; the Honorable Melissa
Blevins Willis, Chancellor of said Court, when all
parties announced ready to proceed, and the
following evidence was introduced, to-wit:

PROCEEDINGS

THE COURT: For those of you, the
attorneys know this. We've got a court reporier
that will be taking down the ruling today. Please
know that you all are restrained from utilizing
any other recording devices. There will be one
official transcript of this proceeding, and that

will be the one that Ms. Carpenter is taking down

CONNIE CARPENTER, LCR, CCR (423)227-6613 carpwriter@comecast.net
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today. Please be mindful of that.

Counsel, 1f you all for any specific
reason need to recorxrd the ruling yourselves, then
you may do that, but no other parties can. Okay,
thanks.

We'll go ahead and get started then.
We are here this afterncon for the ruling on the
Brafford, et al versus Monteagle Sunday School
Assembly, Grundy County, Case No. 6847; following
three days of trial that began on February 27th,
2023.

At my request, each attorney submitted
a closing argument in writing on March 17th, 2023.
In addition, just for clarification of the record,
originally there was a jury demand that was made
in this case; but it was rescinded prior to trial.
We proceeded as a bench trial.

During the three-day trial, there were
a total of nineteen witnesses, ten for the
plaintiffs and nine for the defendants. Millie
and Gary Huffman and Virginia Curry, who are
Plaintiff Donelson's sisters, and brother-in-law
testified by deposition. As none of the witnesses
were full-time residents of Grundy County, a

number of witnesses for the defendants appeared

CONNIE CARPENTER, LCR, CCR (423)227-6613 carpwriter@comecast.net
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via Zoom without objection.

Both parties retained in this case
retained the services of experts to testify as to
the noise created by pickelball, the measurements
of the same. Will Thornton was retained by the
plaintiffs as their sound expert in the Spring of
2022. He first became familiar with pickleball
approximately 12 years ago and performed a
computerized study for this case in the Spring of
2022 and another site study Labor Day Weekend of
2022.

He measured the sound on the exterior
of the cabin from Friday evening to Sunday evening
for 24-hour increments each day. He prepared an
initial report and thereafter amended a report to
include the Monteagle noise ordinance. He was
retained specifically to measure the impact of
pickleball noise on Cottage 131, and
professionally, much of his work centers around
community noise evaluations.

The defendants retained Jeff Pratt.
Mr. Pratt is a civil engineer. I should say this
for the record as well. The CV's of each of these
gentlemen were also introduced as exhibits. ©So I

didn't go into great detail about their

CONNIE CARPENTER, LCR, CCR (428)227-6613 carpwriter@comcast.net
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educational background.

Mr. Pratt is a civil engineer and
holds a master's degree from Vanderbilt. This was
his first experience with pickleball noise, as his
focus is primarily on transportation and highway
noise, but he does have experience in other types
of noise analysis.

Mr. Pratt conducted a site visit in
2022 during a pickleball tournament and set up his
measuring devices near Cottage 131. He measured
the sounds of that noise over the course of that
day.

Both experts testified about the
Monteagle ordinance. Mr. Thornton testified that
the verbiage was antiquated, and Mr. Pratt
testified that the ordinance was unclear and that
his interpretation of the unit to measure would be
through IMAX (phonetic). Given that there was no
specific direction provided in the ordinance,
neither expert used the same measure of sound but
based their opinion on the appropriate form of
measurement from their interpretation and review
of industry standards.

Plaintiffs' argument, and this is

reduced to its most simple form, was that the

CONNIE CARPENTER, LCR, CCR (423)227-6613 carpwriter@comcast.net
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defendant's report should be disregarded because
averaging the sound readings would by nature be
lower just by the fact that they had been averaged
and over a continuous period of time.

Additional argument was made by the
plaintiffs that we as humans do not hear sounds on
an average; rather by impact. The example that
was used and illustrated at least half a dozen
times during the trial was the clapping the hands
together by Mr. Fleenor and Mr. Thornton. It is
undisputed by the experts and the witnesses in
this case that pickleball makes noise.

The Court finds that both experts are
knowledgeable in their fields, but I find the
Plaintiffs' expert to be more credible in terms of
the mechanism he used for the measurement of
pickleball being IPIX (phonetic). However, T find
that the municipal ordinance does not create a
private cause of action for the plaintiffs.
Therefore, that claim fqils.

In this case, the existenée of a valid
contract is also not in dispute. The dispute
rather involves interpretation in the language of
quiet enjoyment. I disagree with the plaintiffs’

position that peaceably and gquietly are given

CONNIE CARPENTER, LCR, CCR (423)227-6613 carpwriter@comcast.net
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their literal definitions. Those terms have to be
examined in context of legal use and real estate
transactions and leases.

The covenant of guiet enjoyment refers
to the ability to possess the property without
claims of others. I will go through additional
facts in support of this finding as my ruling
moves forward, but I do not find that Monteagle
sunday School Assembly is in breach of contract.

Tn this case Plaintiff Helen Donelson
testified to being 71 years of age and coming to
the assembly most all of her life. She came less
in/or about 2006 due to some changes in her life
that required her to work more often, but she
still managed to come and stay usually a week or
two in the months of August with her sister
Millie.

It was clear to the Court that finding
a property in the assembly is appealing to her,
and as soon as she learned of the availability of
Cottage 131 from her sister Millie, she and her
husband were very interested. Cottage 131 is the
leasehold that was purchased by the plaintiffs,
and it's on the west side of the assembly grounds

near both or her sisters, and that this 1is the

CONNIE CARPENTER, LCR, CCR (423)227-6613 carpwriter@corncast.net
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same area she had come to most all of her life
beginning with her visits as a child to her
grandparents' cottage.

Plaintiffs immediately began inquiring
about the cottage after Ms. Huffman advised her of
the same being available. They drove in their
home in Memphis to meet with Mr. Scott Parrish
late in the afternoon of September 15th, 2020 to
view the cottage. They went back the following
day after staying the night on the grounds to
visit the cottage and to take measurements and to
look at the basement.

Plaintiff Wayne Brafford became
familiar with the assembly due to his relationship
with Ms. Donelson. He first went to the assembly
in/or about 2019. Mr. Brafford holds a master's
in business and was very articulate in his
testimony and clearly an intelligent individual.
In fact, several times during the trial and during
Mr. Brafford's testimony, he corrected the
attorneys when he was being questioned. Not only
did he correct Mr. Leathers, but he likewise
corrected Mr. Fleenor.

Prior to purchasing the leasehold, he

was less familiar with the assembly and had only

CONNIE CARPENTER, LCR, CCR (423)227-6613 carpwriter@comcast.net
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been there a couple of times with his wife to stay
with his in-laws, the Huffmans, for a vacation or
to visit. His testimony established that he
relied more on his wife's positive experiences
during her life for the basis of his knowledge
along with the inguiries that he made in/or about
September 2020 prior to purchasing the leasehold.

Mr. Brafford also seemed to be drawn
to the perception of the intellectual and
spiritual environment that the assembly provided.
Tt's uncontested that pickleball play began in
2017 at the assembly and has grown in popularity.
As with many things in life, the pandemic impacted
the popularity of the sport at the assembly.
Specifically the assembly canceled its summer
program in 2020 to opt and allow players to engage
in more outside activities to be in compliance
with CDC guidelines.

Following the 2020 season, pickleball
only continued to grow at the assembly. The
plaintiffs were present in 2019 but denied
noticing or hearing any of the pickleball noise.
In fact, both of the plaintiffs denied ever
hearing pickleball noise during any of their

visits to the assembly prior to purchasing the

CONNIE CARPENTER, LCR, CCR (423)227-6613 carpwriter@comcast.net
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leasehold in Cottage 131.

Plaintiff Donelson testified to a
minimum of annual visits but never noticed
pickleball play or nocise despite it being an
active sport at the assembly three years before
she purchased Cottage 131.

I am not going to go through the
testimony of each of the other witnesses regarding
the pickleball controversy, as they labeled it
there, as you all have labeled it as you've gone
through the trial.

In summary, the testimony that was
elicited from various witnesses and others of
cottages or leaseholds was that the pickleball
noise bothered some of them, some of them found it
annoying, and some were not bothered by it at all.

The testimony was elicited that some
of thé noise in some of the cottages depended
largely on the structure of the cottage itself.
Some of the cottages had different windows. Some
could not hear the noise inside their own cottage
because the air conditioning units would cause the
sound to be diluted on the interior of the

cottages. Some of the cottages had better

insulation.

CONNIE CARPENTER, LCR, CCR (423)227-6613 carpwriter@comcast.net
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With regard to the noise, and again,
some of the owners could hear the pickleball noise
and didn't find it annoying but rather described
it as a sound of assembly life. Others, on the
other hand, found it difficult to concentrate and
stated it was not their idea of assembly life. So
two very different positions in the assembly.

Cottage 131, the cottage in question,
is in the recreational area of the assembly
grounds. Testimony established that pickleball is
not the only noise on the west side. The
recreational area has the pool and/or indooxr and
outdoor basketball courts and additional outdoor
activities.

Plaintiff Donelson classified those
recreational noises as happy noises, as did some
of the other witnesses that testified. Pleasant
and unpleasant noises are subjective. The
testimony established that the court has been used
for other activities, not only youth tennis courts
as time has passed at the assembly.

In this case the plaintiffs chose to
purchase a cottage in the heart of the
recreational area for the assembly. General

Manager Scott Parrish testified and has worked for

CONNIE CARPENTER, LCR, CCR (423)227-6613 carpwriter@comcast.net
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the assembly since 2010 and holds a bachelor of
science from Vanderbilt. His testimony was
unrefuted that the area that contains the historic
youth tennis courts has not been used for youth
tennis since or about 2010 when he was hired. He
testified that at that time in 2010 there was also
volleyball, badminton, a 9-Square area, and other
different activities that were being played at the
area designated as the youth tennis court.

There was also a lot of testimony
about the maps and how the map that was introduced
in exhibit had the property labeled -- the court
labeled as the youth tennis court. However, there
was no testimony that the plaintiffs relied on
that map in making their decision.

Regardless, all parties to this action
signed a leased on November 7th, that's Trial
Exhibit 4, wherein the assembly reserved the right
to alter, modify, or change at pleasure any plan,
map, or plat of the assembly grounds as to any
portion thereof; and they also retained the right
to alter or change at will the location of any
public buildings, parks, or streets.

The plaintiffs voluntarily signed this

agreement and were under no duress to do so.
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Exhibit 3 established that approximately 15 days
had passed between the plaintiffs' first visit to
the property and their execution of the document
to transfer the leasehold with the lease itself
ultimately being signed about a month and a half
after their first wvisit.

The lease also sets forth the lessor's
obligation to provide the lessee of the ability to
peaceably and quietly have, hold, and enjoy the
premises subject to the charter, bylaws, code of
regulations to the lessor. Tennessee case law
supports the covenant of quiet enjoyment is an
assurance to the purchaser of a permanent
undisturbed possession of the premises conveyed
and will only be broken by actual or constructive
eviction. In this case there was no actual
eviction.

The argument of the plaintiffs that
there was perhaps a constructive eviction because
they did not return to the assembly during the
2022 season is misplaced. Both plaintiffs
testified that they did not return because of the
pickleball noise despite the testimony that the
hours of play had been reduced from when they were

there the year prior when the litigation began.
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While I find that that may be true in part as to
the decision not to come back in 2022, I also find
that credibility is lacking on this issue.

The litigation started, as I said, in
2022, and the parties have been in court at least
one other time. They've had mediation and
multiple depositions. The testimony elicited at
trial is that the assembly is a tight-woven
community and likes to address issues internally
versus through litigation. This has been an
extremely divisive action, and testimony by a
number of witnesses established the same and has
not been disputed by anyone.

I find that at least part of the
decision not to return for the season by the
plaintiffs also relates to the ongoing liéigation.
The plaintiffs were present during the 2021
season, and Plaintiff Donelson testified that she
was invited to play with a third party that she
held in high regard, and for that reason, she
chose td‘play in an effort to build a friendship.

However, afterwards she testified she
felt a sense of betrayal to her neighbors that
were not in support of pickleball. So she chose

at that time to quit playing. This supports a
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finding that Plaintiff Donelson felt pressure and
controversy with other assembly members, which I
find also played into her choice not to feturn for
the 2022 season.

In this case, the plaintiffs are
asserting the defendants failed to disclose
information regarding what, again, has been called
the pickleball controversy during the trial.

There was no evidence of any direct false
representation made by the assembly, rather
allegations of misleading information and about
the location and how a plague was placed on the
area outside what was known as the youth tennis
court.

Also testimony about a map, as 1 said,
was given, but neither plaintiff alleged any
reliance on that map specifically. It's
undisputed that Mr. Parrish is the agent for the
assembly and is responsible for showing vacant
properties and that he receives no financial
incentive such as a commission when the leaseholds
transfer.

The plaintiffs testified that Mr.
pParrish failed to disclose or make any comments

about the noise associated with the pickleball
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court. Mr. Parrish testified that his pattern of
behavior was to disclose the pickleball activity
to prospective buyers near the courts as he took
them on a tour of the respective properties. He
further testified that he had the same
conversation with the plaintiffs as he went
through the cottage in his typical approach and
gave the same speech, so to speak, with regard to
his showings of the property. He testified
specifically in terms of where he would enter the
residence and how he would take each prospective
purchaser on a tour through the home.

plaintiff Donelson's sister, Virginia
Curry, testified by deposition regarding her
conversation with her sister about the pickleball
noise. Weighing the testimony of Ms. Doneison and
her regular visits to the assembly in the past and
the testimony of Ms. Curry and Mr. Parrish, I find
that there were disclosures about pickleball prior
to the purchase of Cottage 131.

In addition, the pickleball courts
were open and obvious. Though the nets were
portable, the courts were aligned differently for
pickleball play. The plaintiffs had the time,

opportunity, and ability to examine the
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recreational area carefully and to make additional
inquiries prior to signing the lease for the
property and prior to the purchase, but they chose
not to.

The use of the courts for pickleball
was not hidden or concealed at any time during the
plaintiff's visit or at any other time as shown by
the record at trial. The testimony established
also that these leaseholds were being sold
quickly, often resulting in bid wars. This
includes specifically the property purchased by
the plaintiffs, Cottage 131.

Mr. Parrish on behalf of the assembly
was under no pressure to induce the parties to buy
or under pressure to sell these cottages based on
the testimony of the sales history in the assembly
and the announcement at trial as to the
stipulation that though the plaintiffs sought
monetary damages, the same could not be proven.

The proof established that these units
were moving quickly, that the plaintiffs had
visited the property at least two times before
purchasing Cottage 131, and then again that
Plaintiff Donelson has visited the property in

essence her entire life.
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The plaintiffs saw the property during
the week, during the workweek, and also during the
off season. It's reasonable for them to
understand and for Plaintiff Donelson to know that
there are fewer people using the facilities during
this time. Therefore, the property is not as
active or was not as active when they viewed the
property in September. This should not have been
a surprise at minimum to Plaintiff Donelson,
again, because she has been coming there her
entire life. She is also familiar with the
activities on the property during the off season
versus what the assembly refers to as the season
in the summer, that eight-week period.

The plaintiffs in this case chose to
move to the assembly and to purchase Cottage 131
in the recreational center on the west side, so
they chose to come to the nuisance. They chose to
enter into a lease where the assembly retained the
option to change or alter among other things the
location of any publié building. Therefore, the
claimant nuisance fails.

I further find that there was no
misrepresentation or hidden agenda of the

assembly. There was no actual representation

CONNIE CARPENTER, LCR, CCR (423)227-6613 carpwriter@comcast.net

118




o oy U W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

19

made. The proof established that this community
has been in existence for more than a hundred
years and that over time things have been labeled.

The example that was given by one of
the witnesses during trial was the reference to an
old troll bridge. This is a name used by the
members to identify the location of an area, not
an activity or what was actually present at the
bridge.

The testimony further established that
the youth tennis courts had not been used for
youth tennis since/or about 2010 when Mr. Parrish
became the general manager. So I find that the
plaintiffs' perception wés based on wife's prior
knowledge. Based in part on her knowledge of the
grounds, she made certain assumption, and her
husband likewise made those assumptions.

The purchasers have a duty to
investigate the area as well. The proof clearly
established that these cottages sell themselves.
The plaintiffs were bidding against other
potential buyers for Cottage 131. The reliance
that the plaque that was labeled youth tennis
court resulted in a false or negligent

misrepresentation by the assembly is misplaced.
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So in conclusion, I find that the plaintiffs
failed to prove the necessary to prevail on claims
of misrepresentation.

Counsel, that concludes my ruling. If
I'm not mistaken, I've hit every element in every
claim that you all have asserted. Both of you --
and I will say this. I know that both of you have
clients that you all put 110 percent into
preparation for this litigation and did an
excellent job in presentation of the case.

You all have a lot of people who are
interested in the community and at the assembly
which made it, I'm sure, more challenging in some
ways in terms of reaching a compromise on any of
these issues. Again, I don't think this case
could have been tried any better.

Mr. Fleenor, you did an excellent job
in your representation of your clients and put ‘
forth the best case I think that was possible.

So that's everything that I have. Do
you all have anything else that you need me to
clarify for the record?

MR. FLEENOR: Not from our side.
Thank you, Youxr Honor.

THE COURT: Thank you, Mr. Fleenor.
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Mr. Leathers?

MR. LEATHERS: Your Honor, obviously
we'll have a transcript of your ruling. Would you
like for me to draft an order that incorporates
the transcript for your signature?

THE COURT: I think that will be the
easiest thing to do, Counsel. Thank you. Good
juck to all of you. Wish you all the best. Thank

you.
MR. FLEENOR: Thank you, Your Honor.

(Court was adjourned in this matter.)
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REPORTER'S CERTIFICATION

STATE OF TENNESSEE )

COUNTY OF GRUNDY )

I, Connie F. Carpenter, Certified and

Licensed Court Reporter and Notary Public in and
for the State of Tennessee, do hereby certify that
the above Zoom proceeding was reported by me and
that the foregoing pages of the transcript is a
frue and accurate record to the best of my
knowledge, skills, and ability.

I further certify that I am not

related to nor an employee of counsel or any of
the parties to the action, nor am I in any way
financially interested in the outcome of this

case.

{ further certify that I am duly

licensed by the Tennessee Board of Court Reporting
as a Licensed Court Reporter as evidenced by the
1,CR number and expiration date following my name

below.

set m
day o

IN WITNESS WHEREOF, I have hereunto
hand and affixed my notarial seal this 20th

April, 2023.

Cé%, L

— CONNIE F. QARPENTER,
TENNESSEE LICENSE NO. 331
NOTARY PUBLIC COMMISSION
EXPIRES APRIL 25, 2025«
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