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OPINION

I
Factual History

Thismatter concernsadispute between an insured (Ebbtide Corp., hereinafter * Ebbtide’), an
insurancebroker (WillisCorroon Corp., hereinafter ‘WillisCorroon’), and aninsurer (The Travelers
Insurance Co., hereinafter ‘ Travelers').

Starting in 1986, Ebbtide used Willis Corroon as their insurance broker to assist them in
obtaining al insurance except health insurance. Ebbtide was unable to obtain workers
compensation insurance in the open market, so Willis Corroon asssted them in obtaining this
insurancefromtheassignedrisk pool. Travelerswasassignedtoinsure Ebbtidethroughtheassigned
risk pool beginning in 1986.

Over the course of their bus nessrelationship, acourse of dealingemerged wherein premiums
wereassigned based on the estimated number of empl oyees Ebbtidewould employ forthe upcoming
year. Asaresult of using estimates, disputes would often arise regarding the amounts owed for
coverage and would require an audit of the payroll records at the end of the year to adjust premiums
paid for the previous year. Travelers would issue a Direat Notice of Cancellation (‘DNOC’) to
Ebbtide that provided a date on which their coverage would expire, although Ebbtide rarely paid
Travelers by that date since these disputes were often pending after the date payment was required.
After aperiod of time, which could last from afew daysto several months, thepartieswould obtan
an audit of the payrolls and agree on a payment plan; the policy would then bereinstated without
lapse. This course of dealing would occur with Willis Corroon ecting as intermediary and
negotiator between Ebbtide and Travelers.

The current dispute arose after Travelers sent Ebbtide a DNOC dated January 20, 1995,
effectiveFebruary 4,1995. Travel erswasrequesting payment of $104,000.00 representing amounts
allegedly owed asaresult of under estimated payrollsfor 1993, 1994, and 1995. The amounts owed
for 1993 and 1994 were in controversy, as there was a dispute over prior payroll record audits for
those periods. No audit had yet been performed for 1995.

On February 6, two days after the policy was cancelled, Ebbtide provided Willis Corroon
with documentation to try to resolve the payroll dispute. Thisinformation wasfaxed to Travelers
by Willis Corroon with arequest that Travelers et them know the amount of money that could be
paid by the next dayto allow continuation/reinstatement of the policy. Travelersregponded to Willis
Corroon with afax containing a payment plan and requested that Ebbtide overnight $32,168.00 to
Travelers. Thisfax wasonly sent to WillisCorroon; Ebbtide was not sent acopy of thefax by either
Willis Corroon or Travelers and did not receive this information, nor were they informed of its
existence or terms until June 23, 1995.



Over the ensuing weeks, Travelers began trying to arrange an audit of Ebbtide ’s payroll
records, referring to this audit as a ‘cancellation audit’. (Representatives of Ebbtide testified to
believing that thisaudit was merely an ordinary audit being performed to resol vethe disputed payroll
amounts.)

On February 27, Ebbtide received a call from Travelers regarding a recently reported
workers' compensation claim. Ebbtide was informed that the policy of workers’ compensation
insurance had been canceled. However, representatives of Ebbtide testified at trial that workers
compensation claims had been refused in the past but paid after reinstatement of the policy once
payroll issues were resolved and a payment plan was worked out.

The audit was conducted on March 28, and the following day Ebbtide sent a payment to
Travelers. Travelers applied this payment to past due amounts, but refused to reinstate the policy
without lapse. Ebbtide had believed that Travelers would reinstate their coverage without lapse as
they had done on numerous occasionsinthe past. Therewasno other company from which Ebbtide
could obtain workers' compensation coverage at that time due to being in the assigned risk pool.

InApril of 1995, Ebbtide had itsfirst opportunityto obtain workers compensati on coverage
outside of the assigned risk pool with a company named EBI. EBI began covering Ebbtide for
workers' compensation claims on April 17, 1995. However, on March 20, 1995, during the lapse
period, a significant injury occurred resulting in a workers compensation claim in excess of
$140,000.00.

Thetrial court found that Tennessee Code Annotated section 56-6-147 dealing with agency
of insurance agents did not apply to this situation and held that Willis Corroon was the agent of the
insured, Ebbtide. In finding Willis Corroon negligent and liable to Ebbtide for damages, the
substance of the court’s opinion stated:

Over their ten year rel ationship, acourse of dealing evolved bywhich Ebbtide
could obtain reinstatement without lapse in coverage of a policy which had been
canceled for non-payment of premium. . . .

Essentidly, Travelers had waived the timely payment of premiums
requirement of the contract or, at least, the parties had by their dealings modified the
contract to allow continuation of insurance coverage past the cancellation date by
Ebbtide complying with Travelers' reinstatement requirements. . . .

Travelers not only accepted late premium payments, it cooperated with Ebbtide in
arranging the method and manner of the late payments. Therefore, the prompt
payment provision of theinsurance contract waswaived and substituted therefor was



a “second chance” provision, which must be strictly complied with or the policy
would be canceled.

This"“second chance” provision wasnot complied with by Ebbtide. In other
words, Ebbtidedid not meet Trave ers reinstatement requirements. If Travelershad
no role in Ebbtide failing to meet the reinstatement requirements, the contract was
breached by Ebbtide and Travelers has no further liability thereunder. If Travelers
(directly or thought its agent) failed to comply with its requirements under the
“second chance” provigon, then Travelas breached the contract and should be
required to extend coverage during the disputed period. . . .

[T]he outcome of that inquiry degpends uponwhether WC [Willis Corroon] was the
agent of Travelers or of Ebbtide.

The facts indicate the WC was the agent of Ebbtide. . . .

The agency inquiry is complicaed by T.C.A. 8 56-6-147 which, Ebbtide insists,
makesWC the agent of Travelersand, thus, Travelersisliablefor breach of contract.

An examination of the purpose of the statute is helpful at this juncture.

The purpose of the Tennessee statute is to prevent the insurance company
from denying responsibility for representations and actions from the agent from
whom applications are voluntarily accepted and to protect an applicant who relieson
such representations or actions. . . . The statute is perfectly logical and its ends
admirablel,] but it does not apply in this factual situation.

The next question is whether Travelers was required to send their
reinstatement requirements directly to Ebbtide instead of just to WC as they did.

Travelers was required by the contract of insurance as modified by the course of
dealing of the parties to send its reinstatement requirements to EITHER WC OR
Ebbtide, but not both.



The Court has herein above found WC an agent of Ebbtide. . . .

WC had aduty totransmit Travele's’ reinstatement requirementsto Ebbtide
withing a reasonabl e time after receiving them.

WC breached that duty by failing to so transmit.
Because of this breach, Ebbtide was damaged.

The damage incurred by Ebbtide because of WC's breach of its duty was
foreseeable by WC.

Therefore, WC is liable to Ebbtide for its negligence.

The court went on tofind Ebbtide without fault in this matter based on the past history of the
parties' transactions, and in a separate order, determined that Ebbtide did not fal to mitigate its
damages. Ebbtide was awarded damages in the amount of $144,111.32 for past amounts expended
asaresult of denied workerscompensation claims, and Willis Corroon was ordered to pay anyfuture
reasonable and necessary expenses incurred under the provisions of the Travelers workers
compensation policy that had previously insured Ebbtide. All claims against Travelers were
dismissed.

The issues presented on appeal are: whether Willis Corroon was negligent; whether Willis
Corroon’ s negligence was the proximate cause of Ebbtide’ s damages,; whether Ebbtide’ s recovery
shouldbereducedfor failureto mitigatedamages, whether Travelersproperly canceled itsinsurance
contract with Ebbtide; whether Travelers had a duty to send the reinstatement requirements to
Ebbtide; whether Ebbtide was negligent; whether Tennessee Code Annotated section 56-6-147
applies to make Willis Corroon the agent of Travelers.

[
Analysisof Law

A. Application of section 56-6-147 of the Tennessee Code.

The principa question that must first be examined is who is the agent of whom under
Tennesseelaw and thefacts of thiscase. Thetrial court decided this case based onitsdetermination
that Willis Corroon was the agent of Ebbtide and that Tennessee Code Annotated section 56-6-147
did not apply to thissituation. Thus, thefirst question to bedetermined isthe applicability of section
56-6-147 under the facts of this caseto Willis Corroon, an insurance broker doing businessin the
State of Tennessee.

1. Statutory Construction



Our courts have laid out some basic rules for statutory construction.

The basic rule of statutory construction is to ascertain and give effect to the
legidlativeintent. To ascertain thisintent, we are primarily to derivethe legidlative
purpose or intent from the natural and ordinary meaning of the language contained
in a specific provision within the context of the whole statute. National Gas
Distributors, Inc. v. State, 804 S.W.2d 66, 67 (Tenn. 1991); Carroum v. Dover
Elevator Co., 806 S.W.2d 777, 779 (Tenn.App. 1990); Davenportv. Chrysler Credit
Corp., 818 SW.2d 23, 27 (Tenn.App. 1991). Courts should not displace the
common law any more than is necessaily required, In re Deskins Estates, 381
SW.2d 921, 922 (1964), and should not restrict the statute’ s coverage or expand it
beyond itsintended scope. Carroum, 806 SW.2d at 779. We note, however, that
remediable statutes should be construed liberally to accomplish the objects, correct
theevils, and suppress the mischief at which they areaimed. Holland v. Celebrezze,
223 F.Supp. 347 ed. (E.D. Tenn. 1963).

Merrymanv. Central Parking Sys., Inc., No. 01A01-9203-CH-0076, 1992 WL 330404 at * 5 (Tenn.
Ct. App. Nov. 13, 1992) (overruled on other grounds). “Ininterpreting statutesthelegisative intent
must be determined from the plain language it contains, read in the context of the entire statute,
without any forced or subtle construction which would extend or limit its meaning.” National Gas
Distribs., Inc. v. Sate, 804 SW.2d 66, 67 (Tenn. 1991).

[O]ur paramount responsibilities are to ascetain the legisldive intent and to
effectuateit. Sate v. Bobo, 727 S.W.2d 945, 952 (Tenn. 1987); Long v. Sateline
Sys., Inc., 738 SW. 2d 622, 623 (Tenn. 1985). Initially, such intent isgathered from
the natural, ordinary, and commonly accepted meaning of the language used in the
statute itself. Bobo, 727 SW.2d at 952; Weaver v. Woods 594 S.W.2d 693, 695
(Tenn. 1980).

In construing a statute the Court must give effect to every word, phrase,
clause, and sentence of the act to achieve the legidature’ sintent. United Canners,
Inc. v. King, 969 S\W.2d 525, 527 (Tenn. 1985); City of Caryville v. Campbell
County, 660 S.W.2d 510, 512 (Tenn.App. 1983). “Every word used [in astatute] is
presumed to have meaning and purpose and should be given full effect if doingso
doesnot violate the obviousintention of the Legislature.” Marshv. Henderson, 221
Tenn. 42, 424 SW.2d 193, 196 (1968). Furthermore, a statute should be construed,
if practicable, so that its component parts are consistent and reasonabl e; inconsistent
phrases should be harmonized, where possible, so as toreach the legidlative intent.

Furthermore, whenthelegislaturemakesasubstantid changeinastatutethat
has been the subject of judicial construction, . . . the legslature ispresumed to have
been fully aware of the judcial construction and to have intended to alter the law.
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Hamby v. McDaniel, 559 SW.2d 774, 776 (Tenn. 1977). When the legidature
amends a statute, it presumably does so either to change the law or to clarify it.

Satev. Odom, 928 SW.2d 18, 29-30 (Tenn. 1996). Itisinlight of these principal sthat we examine
the changes in and progression of Tennessee agency law since its enactmert.

The original agency statute was enacted by the Tennessee legidlature in 1907 and stated:

[A]ny person who shall solicit an application for insurance shall in al matters
relating to such application and the policy issued in consequence thereof be regarded
as an agent of the company issuing the policy, and not the agent of the insured, and
all provisionsin the application and policy to the contrary are void and of no effect
whatever; Provided, this Act shall nat apply to licensed fire insurance brokers.

Tenn. Code Ann. 856-705, Law of April 12,1907, ch.442, 81, 1907 Tenn. Pub. Acts 1497 (repealed
1975). Thislegislation was designed to protect consumers by binding insurance companiesto the
representationsof their agents, preventing insurance companiesfrom denying responsibility forthe
representations and actions of their agents. The intent of the Legislature in enacting the original
agency statute wasto protect consumersfrom unethical and corrupt insuranceagents. Industrial Life
& Health Ins. Co. v. Trinkle, 206 S.W.2d 414 (Tenn. 1947).

The purpose of this statute has been discussed by the courts of Tennessee on numerous
occasions. In 1924 the supreme court said:

It is apparent that the Legislature purposed affording to the insured a responsible
connection with the insuring company, with which he was dealing, often times a
nonresident corporate entity of uncertain address, with its identity, for purposes of
legal notice, more or less obscure.

Theact contemplatesthat onewho isrecognized by aninsurer assuitableand
competent to handle its funds and deliver its policiesis also suitable to represent it
in respect to other matters arising in connection therewith.

Maryland Cas. Co. v. McTyier, 266 SW. 767, 768 (Tenn. 1924).

Asoriginally drafted, section 56-705 of the Code applied to “[ a] ny person who shall solicit
an application for insurance.” 1n 1975 the code was amended to apply to “[ €] very agent or limited
insurancer epresentativewho solicitsor negotiatesand application for insurance of any kind.” Tenn.
Code Ann. 856-6-124, Law of April 21, 1975, ch. 68, 84, 1975 Tenn. Pub. Acts 103 (repeal ed 1988).
This shift in gpplication from *any person’ to ‘every agent or limited insurance representative’ is
especially significant because the 1975 legidation also included adefinition of the term ‘insurance
agent.” Insurance agent is defined as*an individual appointed by an insurer to solicit applications



for apolicy of insuranceor to negotiateapolicy of insuranceonitsbehdf.” Tenn. Code Ann. 856-6-
102, Law of April 21, 1975, ch.68, 83, 1975 Tenn. Pub. Acts 102 (repealed1988).

In 1988 the Generd Assembly again changed the agency law and further refined the
definition of ‘insurance agent.” The current Code section enacted in 1988, which deal swith agency
in the context of insurance solicitation and negotiation, provides as fdlows:

Agent asrepresentative of insurer. - Every insurance agent or limited insurance
representative who solicits or negotiates an application for insurance of any kind
shall, in any controversy arising from the application for insurance or any policy
issued in connection therewith between theinsured and insured’ sbeneficiary and the
insurer, be regarded as the agent of the insurer and not the insured or insured’s
beneficiary. This provision shdl not affect the goparent authority of an agent.

Tenn. Code Ann. 856-6-147 (2000). An*“insuranceagent” isnow defined as* anindividual who had
an agency contract or agreement with an insurer to solicit or negotiate a policy of insurance on the
insurer’ sbehalf.” Tenn. Code Ann. 856-6-132(4)(2000). These two sections must be read together,
and in accordance with previously stated principles of statutory construction, inorder to determine
to whom the agency statute applies. Thus, agency is imposed when the matter involves “an
individual who has an agency contrad or agreement with an insurer to solicit or negotiate apolicy
of insurance on the insurer’ s behalf” and “who sdicitsor negotiates an application for insurance of
any kind.” As such, the controlling question becomes whether there isany evidence in the record
that Willis Carroon had an agency contract or agreement with Travelers to solicit or negotiate a
policy of insurance on behalf of Travelers.

Although the record contains a great deal of information regarding Ebbtide’ s contract and
relationshipwith Willis Carroon, the record is devoid of any evidence of acontract or agreement of
any kind between Willis Carroon and Travelers. Therefore, without this proof, section 56-6-147
does not apply to this matter and we are not forced to find Willis Carroon to be the agent of
Travelers. However, this determination does not end the analysis, as we must now rely on common
law principlesto determine agency.

2. Analysis of Case Law

Tennessee agency law also includes aline of caselaw applying common law rulesregarding
brokerage and agency. Inthecase of Glissonv. Stone, 4 Tenn. App. 71 (1926), this Court dedt with
the question of whether a party was a broker or an agent.

[C]an the defendant be considered in this transaction with complanant acting as a
broker. We take it that here, as elsewhere, the law cares little about names. The
guestion is, what was the relation of the parties.



“Aninsurancebroker isonewho actsasamiddleman between
the assured and the insurer, and who solicits insurance from the
public under no employment from any specid company, but having
secured an order he either places the insurance with a company
selected by the assured, or in the absence of any selection by him,
then with a company selected by such broker. A broker is the agent
for the insured, according to all authorities on the subject, though at
the same time for some purpose he may be the agent for the insurer,
and his acts and representations within the scope of his authority as
such agent are binding on the insured.” R. C. L., 868.

“Every broker is within a sense an agent, but every agent is
not a broker. The chief feature which distinguishes a broker from
other classes of agents is that he is an intermediary, or middleman,
and, in accepting applicationsfor insurance, actsin acertain sense as
the agent of both partiesto the transaction. Another distinctionisthat
theideaof exclusiveness entersinto an employment of agency, while
in respect to a broker there is a holding out of oneself, generally for
employment in securing insurance.” Gay v. Lavina State Bank, 18 A.
L.R., 1208.

“An agent who takes his principal’ s money under an express
agreement to procure insurance, and unjustifiably fals to secure the
same, or make an effort inthat direction, thereby assumestherisk and
becomesliable, in case of |oss, to pay asmuch or the same as would
have been covered by theinsurance policy for which hisprincipal had
paid, provided the same had been procured as directed.” Gay v.
Lavina State Bank, supra.

“.... and, as between theinsured and his own agent or broker,
authorized by himto procure insurance, thereisthe usual obligation
on the part of the latter to carry out the instructions given him and
faithfully discharge the trust reposed in him, and he may become
liable in damages for breach of duty. If he is instructed to procure
specific insurance, and failsto do so, heisliableto his principal for
the damage suffered by reason of the want of such insurance. The
liability of the agent with respect tothelossisthat which would have
fallen upon the company had the insurance been effected as
contemplated. Negligenceon the part of the agent, defeatinginwhole
or in part theinsurance which heisdirected to secure, will render him
liable to his principal for the resulting loss.” Gay v. Lavina State
Bank, supra.



Glisson, 4 Tenn. App. at 74-5. The Glisson court goes on to cite the North Carolina case of Elam
v. Smithedeal Reality & Ins. Co. with approval.

[W]hile the agent or broker in question was not obligated to assume the duty of
procuring the policy, when he did so, the law imposed upon him the duty of
performancein the exercise of ordinary care, and as a matter of contract itissaid in
some of the cases on the subject that the trust and confidence repaosed in himasagent
afforded sufficient consideration for the undertaking andcarryingout theinstructions
given.

Id. at 76; see also Bell v. Wood Ins. Agency, 829 S.W.2d 153, 154 (Tenn. Ct. App. 1992); Farmer
v. Reed Keras Buick Co., 1986 WL 2304 (Tenn. Ct. App. Feb. 20, 1986); Massengalev. Hids, 639
S.W. 2d 659 (Tenn. Ct. App. 1982).

A federal district court isthe only court that has attempted to determine the exact question
at issue in this case, and although we are not bound to follow its opinion, its decision is worth
examination as it contains the common law principals for determining agency. The opinion of the
western district court held as follows:

Thefirst task isto define the relationship between Sedgwick and SDG.

The analysisof the relationship which exists between Sedgwick and SDGis
complicated somewhat by a Tennessee statute. . . .

[R]esearch by the court reveals that this statute was intended to protect consumers
by binding insurance companiestotherepresentations of local, sometimesunethical,
solicitors. SeeIndustrial Life & Health Insurancev. Trinkle, 30 Tenn. App. 243, 204
SW.2d 827 (1947)(decision under prior statute). Furthermore, the overlap in
nomenclature between insurance law and privilege law should not be allowed to
cloud the inquiry. The term “agent” is used in amyriad of different contexts. What
the Smith court meant by “agent” in the context of privilege law is clearly quite
different from what the statute is attempting to classify for the purposes of insurance
law. See e.g. Glisson v. Sone, 4 Tenn.App. 71 (1926)(stating in the course of
determining whether the defendant was an insurance broker or agent, “the law cares
little about names. The question is, what was the relation of the parties.”) Id. at 74;
see also Upjohn, 449 U.S. at 392, 101 S.Ct. 677 (eschewing labds when analyzing
attorney client privilege in corporate communications).

Both Sedgwick and SDG characterize Sedgwick asSDG’ s* broker or representative.”
Couch on Insurance3rd. 8 45:4 (1996) describesabroker asa* middleman between
theinsured and theinsurer” “employed in each instance asaspecial agent for asingle
purpose” usualy “involved in what can be viewed as a series of discrete
transactions.” 1d. Couch goesontolist several factorsto consider when determining
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whether a person actsas a broker or agent, (1) who first set the agent in motion; (2)
who controlled agent’ s actions; (3) who paid agent; and (4) whoseinterest agent was
attempting to protect. Id. Aside from the lack of evidence regarding who paid
Sedgwick once the coverage was written, it is clear that the remainingfactorswei gh
heavily in favor of viewing Sedgwick as SDG’s broker for the purposes of this
transaction. See generally Couch on Insurance 3rd, Chapter 45 (1996). Becausethe
court finds that Sedgwick was SDG’s insurance broker, rather than either party’s
insurance agent, the Tennessee statute is not applicable to the instant case.

Royal SurplusLinesins. Co. v. Sofamor Danek Gp. Inc., 190 F.R.D. 463, 470-71 (W.D. Tenn 1988).

That Ebbtide, and particularly Willis Corroon, believed Willis Corroon to be the agent of
Ebbtideis attested to by the testimony of Scott Davis, Senior Vice President of Willis Corroon. He
testified:

A. Willis Corroon represents the client or you, as you haveitidentified,
the insured. We represent that insured to severa different insurance companies
and/or markets, as we would call them, and then we would market on behalf of the
client to assure that our client was receiving the appropriate coverage and the most
economical premiumsavailablefor those coverages, andwewould seek out different
insurance companies. With Ebbtide specifically being in the assigned-risk pool, that
isadirect-bill situation.

In our business, we have two typesof bills. We have what we call
agency bill, whereitisbilled by the agency, i.e., Willis Corroon, to theclient. Willis
Corroon collects that money and pays the insurance company, i.e., Travelers. Ina
direct-bill situation, the insurance company, being Travelers, directly bills and gets
paid by the insured, being Ebbtide, and in this case and in assigned-risk cases, they
are direct-bill situations.

Q. And with respect to all the day-to-day dedings, it’s a client service
representative or customer service representati vethat handlesal | of the day-to-day,
nitty-gritty stuff. Isthat afair statement?

A. That isafair statement.

Q. And that was Ms. Ross?

A. Yes.

Q. Now, in that kind of a rdationship that Willis Corroon had with
Ebbtide during that period of time that you were the account manager, how would
you characterize Willis Corroon’s relationship with an obligation to Ebbtide, what
were you?

A. | wasin an oversight role of the entire boa program, and my primary
role was to oversee the renewa process to assure that we had the most
comprehensive and competitive programs available to Ebbtide and our other boat
builders.
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Did you consider yourself to be Ebbtide' s broker?

Yes, Sir.

And in that relationship, who did you consider your client to be?

| considered my client to be Ebbtide.

Now, as | understand it, Ebbtide’ s relationship with Willis Corroon
in this case was one in which Ms. Ross would frequently, from time to time,
intercede on Ebbtide’ sbehdf to Travel ersand have discussionswith Travel ersabout
variousissuesthat pertained to Ebbtide’ sbillsand premiums. Areyou awareof that?

A. | was aware that she did have.

Q. And on occasions when Ms. Ross would be acting on behalf of
Ebbtideto intercedewith Travelersand have discussionswith Travelers, it would be
normal, would it not, for Travelers to respond to Ms. Ross when she was the one
making theinquiry?

A. That is correct.

Q. And when she would receive responses and she was acting on behal f
of Ebbtide, you would certainly expect her to pass along to Ebbtide whatever
information she had received, wouldn’t you?

A. That is correct.

Q. Let me refer you to something. In front of you is a book that | put
together so| could keep myself organized with all these documents. Let merefer you
to practically thelast thinginthebook. Actually, it'sNo. 61inthebook, if you'll see
my little stickers there in the bottom right-hand corner.

Now, the document that’sNo. 61, if you will, look at it and tell meif
you recognize it (indicating).

O >0 >0

A. Yes, | do.
Q. Isthat a page from Willis Corroon’ s proposal to Ebbtideto represent
Ebbtide?

A. That is a standard page in our typical proposal of insurance.
The document referred to by Mr. Davis asdocument No. 61 isaMarch 1994 proposal presented by
Mr. Scott Davis and Gail Ross, Client Service Representative, on behalf of Willis Corroon to
Ebbtide Corporation. This document reads, in large part:

INTRODUCTION

The Marine Indugry Team of Willis Corroon is plessed to have the opportunity to
present this proposal. 1n our opinion, selection of an insurance broker warrants the
same degree of attention that an organization devotes to selecting its key executive
personnel, legal representatives, or acoounting firm. The broker selected should
possess not only technica expertise within the marine industry but also the ability
and willingness to perform in the midst of changing needs and conditions.
Recognizing these requirements the National Marine Manufacturers Association
selected Willis Corroon as the exclusive Broker to serve its membership.
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Through the innovation and expertise of its personnel, Willis Corroon earned its
position as awidely respected risk management and insurance brokerage firm. As
the fourth largest insurance and reinsurance intermedary in the world, Willis
Corroon maintains offices worldwide staffed by 11,000 professionals.

Willis Corroon reflects over 100 years of experience in responding to the risk
management requirements of some of the largest firmsin the nation. Those clients
represent the entire spectrum of industries including marine, transportation,
construction, hedth care, mercantile, and institutional organizations.

Our success as a risk management and insurance brokerage services firm is not
achieved by fragmented individual performances, but rather by thesynergistic effects
which result when Willis Corroon professionals perform together. Teamwork is
viewed as our key to success, and Willis Corroon’s approach to program design,
marketing, and serviceistodraw on the composte expertiseof its professional staff.
Through coordinated teamwork, Willis Corroon is able to provide responsive and
professional risk management servicestoitsclients. We are on your staff but not on
our oll.

In the remainder of this proposal, we have described Willis Corroon’s service
capabilities and the members of out staff who have been chosen to coordinate and
deliver those services. We are proud of Willis Corroon’s reputation for providing
consistently high quality service to its clients in the marineindustry and welcome
your callsto any of our current clients to inquire about us.

ACCOUNT SERVICE TEAM

Responding to risk management service needs requires the knowledge and skills of
avariety of professionals who are experienced in all aspects of risk management in
the marine industry. Consequently, the individuals chosen by Willis Corroon for
your service team have diverse education and experience backgrounds which
combineskillsformanumber of applicabledisciplinesincluding marketing, finance,
loss control, underwriting, and administration.

Brokerage services will be provided under the direction of Scott Davis. Mr. Davis
isVice President and has over 10 years of experiencein the insurance industry. He
isexperienced in dl aspects of the risk management process.

In 1990, the supreme court, in settling a commission question between an insurance broker
and insurance carrier, found that the insurance broker in that case was the agent of the insurance
carrier. See Polk and Sullivan, Inc. v. United Cities Gas Co., 783 S.\W.2d 538 (Tenn. 1990).
However, Polk is distinguishable as that insurance carrier had issued a binder, or contract of
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temporary of insurance, evidencing an agreement between the parties authorizing the broker to act
ontheinsurer’ sbehalf. Thereisno evidence of any contract or agreement between the insurer and
broker in the case at bar.

3. Application

When we apply the analysis of statutory history and case law in the State of Tennessee we
determine that Willis Corroon is a broker who was hired by Ebbtide to procure insurance for
Ebbtide. The only evidence of agreements and contracts was of those between Ebbtide and Willis
Carroon. No evidence of a contract or agreement between Willis Carroon and Travelers was
introduced; thus, Willis Corroon does not come under the forced agency statute, Tennessee Code
Annotated section 56-6-147. We rely on common law to determine whether or not Willis Corroon
is an insurance agent or an insurance broker.

When we apply the analysis of Glisson v. Sone we can determine that Willis Corroon was
indeed abroker, acting asamiddle man between the insured and theinsurer. Being abroker, Willis
Corroon held itself out “generally for employment in securing insurance.” As such, Ebbtide hired
Willis Corroon to procure insurance in several different areas, including workers' compensation.
Willis Corroon carried out the instructions of the insured and negotiated on the insured’ s behalf in
settling disputes with regard to payroll records and premium payments.

In addition, when we look at the factors relied on by the federal court and stated in Couch
on Insurance 3rd, § 45:4 we, like the federa court, find that “aside from the lack of evidence
regarding who paid [Willis Corroon] once the coverage was written, it is clear that the remaining
factorsweigh heavily in favor of viewing [Willis Corroon] as[Ebbtide’ s] broker for the purpose of
thistransaction.” Royal SurplusLinesins. Co., 90 F.R.D. at 471. It isapparent from review of the
record that Ebbtide hired Willis Corroon and set them in motion; Ebbtide controlled the actions of
Willis Corroon, and WillisCorroon was attempting to protect the interest of Ebbtide. Assuch, we
determinethat Willis Corroon, in thismatter and under the facts of thiscase, was acting asthe agent
of Ebbtide.

1
Willis Corroon was Negligent in Performing its Duties as Ebbtide’ s Agent

“It is a universal general rule that an agent or broker of insurance who, with a view to
compensation for his services, undertakes to procure insurance for another, and unjustifiably and
through hisfault or neglect, failsto do so, will be held liablefor any damage resulting therefrom.”
Massengill, 639 SW.2d at 660; see also Bell, 829 SW.2d at 154. Further, “[t]he measure of
damages for breach of a contract to procure insurance is the amount which might have been
recovered under such insuranceif procured asagreed.” Farmer, 1986 WL 2304 at *4. Wefind that
the evidence does not preponderate against the court’s determination that Willis Corroon
unjustifiably and through negligence failed to perform its duties as a broker and agent for Ebbtide
intheprocuring of insurance. WillisCorroonfailedinitsobligationto“faithfully dischargethetrust
reposedin[it],” and assuch, “isliableto[its] principlefor thedamage suffered by reason of thewant
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of insurance.” Gleason, 410 App. a 75. Wethus affirm thetrial court’s award of damagesinthis
matter.

v
Ebbtide’s Negligence; Proximate Cause of the Injury; and Mitigation of the Damages

We believe thetria court properly found that Ebbtide was not negligent and was not liable
for any of the damages resulting from the breach of insurance contract between Ebbtide and
Travelers. The evidence does not preponderate against the trial court’s finding that the original
insurance contract between Ebbtide and Travelers had been modified by course of dealings to a
contract which provided a second chance provision. Ebbtide had every right to rely on this
contractual provison and its past dealings with Travelers in their belief that this current
disagreement would be resolved and insurance would be reinstated in the same manner as had
occurred in previous years. As such, Ebbtide s reliance on the belief that the “cancdlation audit”
was an audit of the same manner as had been performed in past years to assist in resolution to the
dispute between Ebbtide and Travelerswasreasonable and its actions, and lack of action, inreliance
onthisbelief wasalso reasonable. Upon finding that theinsurance coverage would not bereinstated
and upon release by Travel ersto obtain new insurance, Ebbtide was diligent in obtaining insurance
with EIB. The court found that no insurance could have been obtained at an earlier date by Ebbtide
and thus Ebbtide did not fail to mitigate its damages in this regard.

Wefurther find that the evidence did not preponderateagainst the court’ s determination that
WillisCorroon’ snegligence wasthe proximate cause of Ebbtide’ sdamages. Inthe past Ebbtidehad
compliedwith Travelers’ demandsfor partial paymentsin order to obtain reinstatement of coverage.
Inaddition, Ebbtide had specifically requested an amount for payment to be madethefollowing day.
Thus, the court’s deteemination that Ebbtide was willing to make, and would have made, such
payment once an amount was provided by Travelers was not aganst the preponderance of the
evidence. Theonly reason the requested payment was not made was dueto Willis Corroon’ s breach
of duty in not providing the payment information to Ebbtide. Had thisinformation been provided
to Ebbtide, the payment would have been made, and insurance coverage would havebeen continued
by Travelers.

As Ebbtide committed no negligence of its own, and Travelers was not negligent in this
matter, there was no rule or policy that relieved Willis Corroon of its wrongdoing, and the harm
whichresulted (the expenseto Ebbtide resulting from aworker’ scompensation claim which was not
covered by insurance) was foreseeable. We find that Willis Corroon’s breach of duty was the
proximate cause of Ebbtide’ sdamages. See McClenahan v. Cooley, 806 S\W.2d 767 (Tenn. 1991)
(three prong test for proximate cause).

\
Travelerswas Not Negligent and Did Not Contribute to the Breach of Insurance Contract
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The trial court determined that, through course of dealings, Travelers and Ebbtide had a
contract which contained a“ second chance” provison. Thisprovisionrequired Travelersto provide
Ebbtide with termsfor this* second chance” after the policy officially lapsed, which terms must be
strictly complied with by Ebbtide. We agree with the trial court that Travelers fulfilled its duty
under the contract by providing these terms to Willis Corroon, the agent for Ebbtide, viafax on
February 6. The insurance contract was breached when Ebbtide, as a result of Willis Corroon’s
failure to forward the payment terms, failed to comply with the second chance provisions. Thus,
Travelers was within its legal rights to cancel the insurance cortract and not provide for
reinstatement.

VI
Conclusion

WillisCorroonis, under the laws of the State of Tennessee, an agent of Ebbtidein thiscase.
The Tennessee legidlature rewrote the agency law in this state in 1988 making section 56-6-147
apply to only those individuals who have an agency contract or agreement to solicit or negotiate on
that insurer’ sbehalf. No such agreement or contract existsin this case. Common law of agency in
Tennessee makes Willis Corroon the agent of Ebbtide under thefacts of thiscase. Willis Corroon
breached its duty in failing to transmit to Ebbtide the reinstatement requirements provided to Willis
Corroon by Travelers. As a result, Ebbtide breached the contract of insurance with Travelers
allowing Travelers to cancel the insurance policy. As the breach of insurance contact between
Ebbtide and Travelerswas proximately caused by the negligenceof Willis Corroon, Willis Corroon
is liable for all ensuing damages as would have been covered under the contract of insurance
between Ebbtide and Travelers Insurance. We affirm thetrial court’ sruling and remand for further
proceedings not inconsistent with this opinion.

WILLIAM B. CAIN, JUDGE
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