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theclient’ sformer attorneys, William S. Todd and Thomas D. Dossett (collectively “the Lawyers”),
seeking a declaratory judgment that the plaintiffs are the “sole owners’ of certain — mostly art —
items, including a valuable painting entitled “The Duke of Mantua’ (“the Duke of Mantua
painting”). The Lawyers filed a motion for summary judgment relying upon an agreement dated
June 27, 1997 (“the Agreement”), executed by the four parties to this litigation. The Lawyers
contend that the ownership of the personalty in question is as indicated in the Agreement. The
plaintiffs, ontheother hand, arguethat the Agreement isnot supported by new consideration and that
the Lawyersfailed to advisetheclient, before the plaintiffsexecuted the Agreement, “that any claim
[the Lawyers] might have against [the client] for attorney feeshad long since expired pursuant to the
statute of limitations.” The trial court granted the Lawyers summary judgment, finding that the
Agreement “is valid, binding and enforceable among all parties hereto, in all respects, in accord,
satisfaction and settlement of all claims existing between the parties.” The plaintiffs appeal,
contending that the trial court erred in granting the Lawyers summary judgment. We affirm.
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OPINION



The core facts of the dealings between the plaintiffs and the Lawyers are essentidly
undisputed. Thesefacts, as set forth in an earlier opinion of this Court, are as follows:

Over aperiod of 25 years, William S. Todd and Thomas D. Dossett
represented Walter Farris in various legal matters. Walter Farris
signed an “ Acknowledgment of Feg’ document in 1970 and 1977. In
the 1970 “ Acknowledgment of Fee” document, Walter Farris agreed
that Todd and Dossett’ s legal feeswould be 25% of the value of the
items recovered by ther lega representation. In the 1977
“ Acknowledgment of Feg’ document, Walter Farris reaffirmed the
legal fees owed to Todd and Dossett for various representation. In
1983 and 1987, Walter Farris assigned and sold a total of 50%
interest in the “Duke of Mantua” painting to Todd and Dossett. On
June 27, 1997, Wdter Faris, Gordon Farris,? William S. Todd and
Thomas D. Dossett entered into an agreement. The [A]greement
distributed certain works of art among the parties, except for the
“Dukeof Mantua’ painting, and purportedto bea“ completeandfinal
settlement of all matters between the parties.” The [A]greement
stated that each party owned 25% of the “Duke of Mantua’ painting,
but Mr. Todd would havethe exclusve right and authority to sell the
“Duke of Mantua’ painting pursuant to irrevocable powers of
attorney executed by the other parties ssmultaneously with the
[A]greement.

Farrisv. Todd, No. E1999-1574-COA-R3-CV, 2000 WL 528408, at * 1, 2000 Tenn. App. LEXIS
284, at *2-*3 (Tenn. Ct. App. E.S,, filed May 3, 2000). The record in the instant case reflects that
the Lawyers' initial understanding with the client was that their fee would be contingent upon
successand that the fee would be 25% of the value of any of the art itemsthat they were ultimately
ableto recover for him. Asaresult of their efforts, the client secured the return of what is described
in the record as more than aroom full of “manuscripts, paintings and other art objects.”

1In the earlier appeal, we affirmed the trial court’sjudgment in part, holding that the plaintiffs’ tort claimsin
the original complaint were barred by the one-year statute of limitations. See Tenn. Code Ann. § 28-3-104(a)(2) (2000).
However, we vacated the judgment in part and remanded the case to the trial court based upon our determination that
the lower court had erred in denying the plaintiffs' motion to amend their complaint to seek a declaratory judgment
regarding the ownership rights of the partiesin the art alluded to in the complaint. On remand, thetrial court, following
oral argument, filed its memorandum opinion and entered a judgment, granting the L awyers summary judgment.

2As previously indicated, Gordon Farrisisthe brother of the client. Hisinvolvementisbased upon the fact that

the client, at some point prior to the execution of the Agreement, conveyed half of hisinterest in the Duke of Mantua
painting to his brother.
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In seeking summary judgment, the Lawyerscontended bel ow, and contend now, that they and
theplaintiffsentered into the Agreement by executing sameasacomprehensive, universal settlement
of al matters between them. A copy of that document is attached as an appendix to this opinion.
The preamble to the Agreement recites that the parties agreement is “in consideration of the
exchange and delivery of items hereinafter set forth.”

The Agreement recitesthat the plaintiffswill “ pick up” specified piecesof personalty, which
were then in the possession of one or both of the Lawyers. It goes onto provide that the Lawyers
will retain other items of persona property, being oil paintings and a deed signed by Thomas
Jefferson. The Agreement further recites that when the plaintiffs pick up theitemsalluded to inthe
Agreement, the plaintiff Gordon R. Farris will deliver to defendant Todd certain paperwork
pertaining to the Duke of Mantua painting. The Agreement then provides as follows:

All of the parties agreethat the delivery of the items hereinabove set
forth shall constitute a complete and final settlement of al matters
between the parties, including but not limited to, sums owed for
attorney fees, services and reimbursementsof expenses owed by [the
client] to [the Lawyers], except for the painting “The Duke of
Mantua’, whichisowned jointly by all of theparties, thatis, twenty-
five percent (25%) of said painting belonging to each [of the four
parties to this litigation].

Inthe Agreement, the parties further contracted that the plaintiffs and the defendant Dossett
“will execute and deliver” to the defendant Todd “ Irrevocable Powers’® of Attorney” to facilitate the
saleof the Duke of Mantua painting. The Agreement concludes by reciting that the client “ promises
and agreestodeliver toVedaH. Dosst..., thetwo Queen Anne chairswhich hetook to sell for her;”
and that if he fails to do so, he will pay Ms. Dossett $5,000 with interest from the date of the
Agreement. The client also agreed to pay back to Ms. Dossett $2,500 that he borrowed from her,
again with interest, and agreed that she would have a lien on one of the paintings to secure the
payment of the [oan.

Theplaintiffscontend that the Agreement isinvalid and/or unenforceabl e. In responsetothe
Lawyers' filings, theplaintiffsfiled the affidavit of theclient. They attempt to create disputed issues
of material facts by the following under-oath satements® in the affidavit:

* * *

3The Agreement apparently contemplates that each will sign his own separate Power.

4W hile therewere other statementsin the affidavit, the ones setforth in this opinion arethe only onesthat added
anything new to the facts before the trial court and now before us.
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...no legal work was performed on my behalf by [the Lawyers| since
1987.

In June, 1997, [the Lawyers| drew up a paper which they asked me,
my brother Gordon, and them to sgn. This paper was allegedly to
take care of any attorney fees| owed to them. They did not advise me
that any claim they might have against me for attorney fees had long
since expired pursuant to the statute of limitationsin Tennessee. Any
contractual relationship I may have had with them for work they
performed for me had been over ten (10) years. Both of these
attorneys have practiced over 40 yearsand weretotally competent and
awarethat | no longer legally owed them anything. Notwithstanding
that, they told me nothing but fraudulently induced me into signing
a document giving away my valuable property rights.

The actions of Todd & Dossett in June 1997 in not telling me that |
did not have alegal obligation to them anymore and convincing me
to sign this paper was fraud on their part, either expressed fraud or
fraud by silence. These fraudulent acts and conduct by Todd &
Dossett occurred less than one (1) year prior to my filing a
COMPLAINT against them.

(Capitalization in original; numbering in original omitted).

The plaintiffsargue that they have made out genuineissues of material fact that are germane
totheir contentions, said contentions being that therewasno “new” consideration for their promises
and undertakings in the Agreement and that the Lawyers failed to advise them that the Lawyers
claim for attorney’s fees was barred by the statute of limitations.

Thetria court concluded that the contract, onitsface, reflectsconsideration. Thecourt noted
that while the affiant claimed not to have understood earlier documents presented to him by the
Lawyers,® he did not state that he did not understand the Agreement. The court opined that the
client’ sassertion that he was fraudulently induced to sign the Agreement was* conclusory and of no
probativevalue.” Finding that the affidavit doesnot havethelegal effect of creating agenuineissue

5This portion of the client’s affidavit provides as follows:

At varioustimes, Todd & D ossett had furnished legal documents to me, requesting
that | sign same, which documents | did not really understand. The wording was
either too complicated or too vague for me to comprehend everything given to me
to sign by Todd & Dossett. | do not believe they even understood everything that
was givento me to be signed.
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of materid fact, the trial court found the Agreement to be a complete bar to the plaintiffs’ suit and
granted the Lawyers summary judgment.

Since we are dealing in this case with a grant of summary judgment, we are called upon to
decide anew “if the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that thereisno genuineissue asto any material fact and that
the moving party is entitled to a judgment as a matter of law.” Tenn. R. Civ. P. 56.04. We “must
take the strongest legitimate view of the evidence in favor of the nonmoving party, allow all
reasonabl einferences in favor of that party, and discard al countervailing evidence.” Byrdv. Hall,
847 S.W.2d 208, 210-11 (Tenn. 1993). Since a motion for summary judgment presents a pure
question of law, our review is de novo with no presumption of correctness as to the trial court’s
judgment. Whitaker v. Whirlpool Corp., 32 S\W.3d 222, 228 (Tenn. Ct. App. 2000).

In Byrd, the Supreme Court discussed what constitutes a material fact:

A disputed fact ismaterial if it must be decidedin order to resolve the
substantive claim or defense at which the motion is directed.
Therefore, when confronted with a disputed fact, the court must
examine the elements of the claim or defense at issue in the motion
to determine whether the resolution of that fact will effect the
disposition of any of those daimsor defenses. By thisprocess, courts
and litigants can ascertain which issues are dispositive of the case,
thus rendering other disputed facts immaterial.

Byrd, 847 SW.2d a 215. In order to prevail on arequest for summary judgment,

the party seeking summary judgment must carry the burden of
persuading the court that no genuine and material factual issues exist
andthat itis, therefore, entitled to judgment as amatter of law. Once
it is shown by the moving party that there is no genuine issue of
material fact, the nonmoving party must then demonstrate, by
affidavitsor discovery maerials, that thereisagenuine, material fact
disputeto warrant atrial. Inthisregard, Rule 56.05 providesthat the
nonmoving party cannot simply rely upon his pleadings but must set
forth specific facts showing that there is a genuine issue of material
fact for trial.

Id. at 211 (emphasisin original) (citations omitted).



V.

Under the summary judgment genre, we initidly focus on the movants' filings, particularly
the Agreement, its purpose, and the intent of the parties as expressed in that document. “In
‘resolving disputes concerning contract interpretation, our task is to ascertain the intention of the
parties based upon the usual, natural, and ordinary meaning of the contractual language.’” Planters
Gin Co. v. Federal Compress & Warehouse Co., 78 S.W.3d 885, 889-90 (Tenn. 2002) (quoting
Guiliano v. Cleo, Inc., 995 SW.2d 88, 95 (Tenn. 1999)). We hold the Agreement, on its face,
reflectsin clear termsthat it wasintended asa“ complete and final settlement of all matters between
the parties.” The clear purpose of that document is to set forth what steps are to be taken by each
of the partiesin “theexchange and ddivery” of theitemsof personalty mentioned in the Agreement
and to recite other ancillary undertakings of the parties. For the most part, the items of personalty
mentioned in the Agreement — notably the Duke of Mantua painting — are the same items of which
the plaintiffs seek adeclaration, by way of their amended complaint, that they arethe* sole owners.”
Theplaintiffs, throughtheir attorney, conceded at trial that if the Agreement isvalid and enforceable,
they are not entitled to the declaration sought in the amended complaint, i.e., that they are the “sole
owners” of the property.

Weholdthat the Agreement, if left unchallenged, isacomplete bar to theplaintiffs amended
complaint in that it shows, on its face, that the plaintiffs are not the “sole owners’ of the subject
personalty and hence not entitled to the relief sought in the amended complaint. The Agreement,
againonitsface, showsthat no declaration by the court is necessary; the Agreement isadeclaration
in itself — one that is stated in clear and unmistakable language. The ownership of the subject
persondty is as stated in the Agreement. It is undisputed that each of the parties signed the
Agreement. The plaintiffs do not claim that they were prevented from reading what they assented
to by virtue of their signatures.

The Lawyers have shown that they are entitled to summary judgment. This placesthe onus
on the plaintiffsto show that there is agenuineissue of material fact rendering agrant of summary
judgment inappropriate. Byrd, 847 SW.2d 215. We now turn to the plaintiffs' contentions and,
moreimportantly, the factsthat they have put in front of usto make out their position that summary
judgment is not proper.

V.
A.

The plaintiffs contend that the Agreement fails for lack of consideration. They correctly
point out that, generally speaking, consideration is required for a binding contract. Campbell v.
Matlock, 749 SW.2d 748, 751 (Tenn. Ct. App. 1987). They contend, in so many words, that, in
the Agreement, they have contracted to pay attorney’ sfeesfor legal work performed by theLawyers
that pre-dates the execution of the Agreement by some ten years. They argue this is past



consideration and cannot support their present promises and undertakings. See Gilman v. Kibler,
24 Tenn. (5 Hum.) 19, 24 (1844).

The plaintiffs’ quasi-syllogistic argument starts with the premise that the Lawyers had not
provided any legal servicesto them during theten-year period immediately preceding the execution
of the Agreement. As we have noted, this fact is established by the client’s affidavit and, in this
summary judgment analysis, must be accepted by us as true. Byrd, 847 SW.2d at 215. The
plaintiffs next point out that the Agreement provides that among the matters settled by itsterms are
the “sums owed for attorney fees, services and reimbursement of expenses owed by [the client] to
[the Lawyerg],....” The plaintiffs conclude from this, and urge us to hold, that the Agreement’s
validity, as far as the plaintiffs undertakings and promises are concerned, is based upon the
Lawyers' release of their claim for fees for legal services performed some ten years prior to the
execution of the Agreement. If thisbethe case, so the plaintiffsargue, they are not bound to perform
under that document becausetherewasnew considerati on supporting their contractual commitments.

Thelanguage of the Agreement beliesthe plaintiffs contention. The Agreement states that
itis“for and in consideration of the exchange and delivery of items hereinafter set forth.” It further
recitesthat it “shall constitute a complete and final settlement of all matters between the parties.”
While the Agreement alludes to “attorney fees” among the matters settled, it is much broader than
that. It clearly aimsto settle “all matters between the parties.” (Emphasis added). The plaintiffs
assertion that the Lawyers' past legal servicesisthe consideration for the Agreement is simply not
correct. On the contrary, as pointed out by the trial court, the Agreement recites specific new
consideration to be provided to the plaintiffs. The Agreement provides that “[the plaintiffs] shall
pickup from the residence of [the defendant Todd,]...dl of the prints and engravings in drawers on
thethird floor of said residence....” The Agreement goeson to identify other itemsof personalty the
plaintiffs are to receive from the Lawyers. A few additional items are acknowledged as the
plaintiffs property by awriting added to the Agreement and initialed by the parties. Thelanguage
of the Agreement dearly indicates that the plaintiffs did receive consideration as stated in the
Agreement for their promises and undertakingsin that document. “‘ Consideration may beeither a
benefit to the promisor or a detriment to or obligation upon the promisee.”” Galleria Assoc., L.P.
v. Mogk, 34 SW.3d 874, 876 (Tenn. Ct. App. 2000) (quoting 7 Tenn. Jur. Contracts § 28 (1997)).
We hold that the plaintiffs’ arguments with respect to the issue of consideration and the facts
presented in support of them are not sufficient to blunt the material filed by the Lawyersin support
of their request for summary judgment. Contrary to the plaintiffs assertion, the question of what
the Lawyers were to receive as afee for their successful efforts on behalf of the client had been
addressed by the affected parties in numerous documents over a number of years predating the
execution of the Agreement. The" exchange and delivery” embodied inthe Agreement wasthefinal
step in a process that had extended over along period of time.

B.

The clients dso seek to invalidate the Agreement by the client’ s verified statement that the
plaintiffs execution of that document was induced by the fraud of the Lawyersin faling to advise
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them that their “clam” for attorney fees was barred by the applicable statute of limitaions. We
respectfully disagree with the trial court’s statement that the client’s “testimony that he was
fraudulently induced to sign the Agreement is conclusory and of no probative value.” On the
contrary, we hold that the plaintiffs’ assertion of fraudulent inducement isfacially supported by the
client’s affidavit testimony that the Lawyers failed to advise the plaintiffs that their claim for
attorney’s fees was legally barred. For this reason, we will further explore this aspect of the
plaintiffs case.

Assuming, without deciding, that the Lawyers owed the plaintiffs aduty to inform them that
any debt related to legal fees was no longer enforceable when the Agreement was executed, that
failureto advise, evenif true, aswe must assumeit isat this stage of the proceedings, isnot material
to thislitigation. AsByrd instructs, afactual dispute isonly material if it is dispositive regarding
an element of aclaim or defense at issue. 1n the present case, the plaintiffs argue that the existence
of aduty to disclose and the failure to honor that duty are material to determining ownership of the
persondty. The plaintiffs contend that because, in their view, the Agreement is related to the
settlement of legal fees, the Lawyershad aduty to inform theclient that adebt associated withthose
legal fees was no longer enforceable because of the statute of limitations. However, as previously
noted, the Lawyers’ attempt to rebuff the amended complaint isnot based ontheir entitlement to fees
but rather on the fact that thereisin existenceacomprehensive, universal settlement agreement that
was executed by the parties putting to rest, once and for all, dl disputes between them, including,
most importantly, all issuesof ownership to the personalty in question. Simply stated, the Lawyers
are not seeking to assert aclamfor fees. They are defending the plaintiffs amended complaint by
adocument clearly showing that all mattersrelative to the owner ship of the subject personalty has
already been settled.

The Agreement provides for the distribution of interests in property, which interests were
established by previous agreements and dealings of the parties. The Lawyers had already been paid
for their legal work. Much, if not al, of this compensation took the form of interests in the
personalty at issue in the instant appeal. The plaintiffs and the Lawyers are presently of one mind
— there were no legal fees due at the time the parties executed the Agreement. The fact that the
Agreement makes reference to “attorney fees’ does not make it a new contract to settle aclaim for
legal fees. It isreasonableto assumethat the “ attorney fees’” language was added to the Agreement
for the benefit of the plaintiffs— an assurance to them that the Lawyers could not assert any further
claim for attorney’s fees. When we give the language of the Agreement its “usual, natural, and
ordinary meaning,” Planters Gin Co., 78 SW.3d at 889-90, we conclude that the Agreement was
not intended as a resolution of a claim for legd fees. Those matters were settled long before the
Agreement was executed. Therefore, even assuming the Lawyers had aduty to inform the plaintiffs
that any claim for attorney’ sfeeswasthen barred by the statute of limitations, that information, and
the failure to impart it, are not material to the issues in this case because the Agreement is not a
settlement of an attorney’ s fee claim but rather adistribution of interests in personalty established
by earlier agreements of the parties.



VI.

The material factsare not in dispute. They show conclusively that the Lawyers are entitled
to summary judgment asto the plaintiffs amended complaint. The Supreme Court has stated that
“[a] decision on whether to entertain a declaraory judgment falls squarely within atrial court’s
discretion, which has been described by this Court as ‘very wide.”” State v. Brown & Williamson
Tobacco Corp., 18 SW.3d 186, 193 (Tenn. 2000) (quoting Southern Fire & Cas. Co. v. Cooper,
200 Tenn. 283, 286, 292 SW.2d 177, 178 (1956)). We certainly find no abuse of that discretionin
this case.

VII.
Thejudgment of thetrial courtisaffirmed. Costsonappeal aretaxedto Walter A. Farrisand

Gordon Farris. This case is remanded to the trial court for collection of costs assessed there, in
accordance with applicable law.

CHARLESD. SUSANO, JR., JUDGE



