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OPINION
On February 25, 1997, three officersfrom the M emphi s Poli ce Department conducted abuy-
bust operation® at arooming house on East Olive Streetin Memphis, Tennessee. Therooming house

was a known center for drug activity. During the operation, the officers detained several subjects
in the hallway of the house. According to Officer Caesar R. Polk (“Officer Polk™), at some point

! Officer Caesar R. Polk testified that a buy-bust operation is an “operation where undercover officers make
drug buys from a crack dealer or marijuana dealers while undercover.” Once an exchange of money (usually marked)
and drugs hastaken place, and the dealer has beenidentified, the exchanging officer gives a “takedown signal” and the
remaining undercover officers enter the scene to make arrests.



during the bust, while officers were detaining the subjects, a door was bumped open. Inside the
opened room the officers found petitioner, Deputy Michael Higgins (“Higgins’), in possession of
illegal narcotics and drug paraphernalia.

According to Officer Polk, he viewed petitioner through the open door, sitting in a chair
holding aglass straightshooter crack pipe. Asthefirst officer into theroom, Officer Polk witnessed
Higgins stand up and drop the pipe a hisfeet. Officer Polk further observed agun, later identified
aspetitioner’ sservicerevolver, lying on thefloor ashort distance from wherethe crack pipelanded,
and discovered two rocksof crack cocaineand*” crack residue”’ on acoffeetablelessthan afoot away
fromwhereHigginswassitting. Officer Polk and Officer Wiley Taylor (“ Officer Taylor”), who also
participated in the bust, both asserted that Higginstold them that he had just fini shed smoking arock
of cocaine. At thetimeof his arrest, Higgins was dressed in awhite t-shirt and his green uniform
pants.

Petitioner Higginsis a 23-year veteran of the Shelby County Sheriff’s Department. At the
time of hisarrest, Higginswas employed as adeputy sheriff with the department. Higgins was not
on duty on February 25, because he had called in sick. Higgins explainsthat he was present at the
East Olive Street rooming house because he was looking for afriend to work on hiscar. When he
couldn’t locate hisfriend, Higgins noted that a woman named Brenda Cook (“Cook”), the alleged
tenant/occupier of theroom inwhich Higginswas discovered, offered to call petitioner’ sfriend, and
alowed him to wait around until his friend showed.* As he was waiting, Higgins testified that he
consumed a substantial amount of alcohol.

Based on petitioner’ sstatement and the physical evidence gathered at the scene, Higginswas
placed under arrest and escorted to the Shelby County Jail. The evidenceintherecord isundisputed
that, at the time of his arrest, Higgins was cooperative and under control.* When he arrived at the
Shelby County Jail, Higgins was met by Lieutenant William J. Howard (*Lieutenant Howard”).
Lieutenant Howard, asinstructed by Inspector immy P. Tucker (“ Inspector Tucker”) of the Shelby
County Sheriff’s Office, Internal Affairs Division, proceeded to relieve petitioner of duty. Higgins
was subsequently charged with possession of drug paraphernalia and possession of a controlled
substance and detained.

2 Initially, the officers were not aware that Higgins was a deputy sheriff with the Shelby County Sheriff’'s
Department. At some point during the buy-bust operation, petitioner informed them of this fact.

8 During his cross examination testimony before the M erit Board, Higgins stated that he visited the rooming
house for the additional purpose of loaning Brenda Cook money. Higginstestified that he had met Cook on afew other
occasions. Higgins further acknowledged that he only had “some change” on his person when he arrived at therooming
house, and could not remember exactly how much money he had agreed to loan Cook.

4 The parties dispute whether Higgins exhibited signs of intoxication. Officer Renwick Cowins (“Officer
Cowins") testified that Higgins appeared to be intoxicated, “more on drugs” than alcohol. Higgins insists that he
exhibited no signs of intoxication, and cites to the testimony of Officer Taylor, who admitted that he could not “sense
that [petitioner] was intoxicated.”
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L ater that evening, Higginswas released on hisown recognizance. Shortly after petitioner’s
release, Inspector Tucker and Captain Hughes of the Internal Affairs Division approached Higgins
and ordered a “drug test from him, a drug screen urinalysis according to policy 5-1992° of Shelby
County Sheriff’s Office.” Two representatives from the Deputy Sheriff’ s Association were present
on behalf of petitioner Higginswhen the direct order wasgiven. No lawyer was present on Higgins
behalf at the time of the order.®

Higgins refused Inspector Tucker’sorder to submit to a drug test, and now asserts that his
primary reason for doing so was aneed and desireto speak with counsd so that the charges against
him might be explained or clarified. The next day, February 26, 1997, Inspector Tucker asked
Higginsto return for a second meeting at the Internal Affairs office. During this meeting, Tucker
clarified that the request of February 25 was adirect order to submit to animmediatedrug test. After
Higgins acknowledged that he understood the February 25 “request” to be an order, petitioner was
ordered to submit to a urinalysis exam for a second time. Higgins again refused. According to
Inspector Tucker, Higgins confirmed that he understood that his refusal to take the test would
constitute insubordination.

In the evening hours of February 26, Higgins contacted his attorney, W. Otis Higgs
(“Higgs’). On February 27, 1997, after conferring with his attorney, Higgins voluntarily returned

> In pertinent part, policy 5-1992 provides:

W henever there shall be reasonable suspicion or probable cause of any employee
of the Shelby County Sheriff’s Department as using or under the influence of any
controlled substance other than alcohol, it shall be the policy of Shelby County
Sheriff’s Department to request that such employee voluntarily submit to a
urinalysis drug screentest. Should the employeerefuseto submit to such atest after
being ordered to do so he or she shall be charged with insubordination, relieved of
duty with pay and given notice of a date and time of administrative hearing on the
insubordination charge.

6ArticIeVI (7), Internal I nvestigation Procedures, of the Memorandum of Understanding between Shelby
County Sheriff’s Department and the Shelby County Deputy Sheriff’s Association, I.U.P.A. Local 58, A.F.L.-C.I.O.,
provides:

Inall caseswherean employeeisto beinterrogated concerning an aleged violation
which, if proven, may result in his criminal prosecution, he shall be afforded a
reasonable opportunity and facilities to contact and consult privately with an
Association representative and/or an attorney of the employee’ schoice, either of
whom may be present during the interrogation.

(emphasis added).
Despite thisprovision, Inspector Tucker testified thatit was not the policy and practice of the Association or the Sheriff’s

Department to have an attorney present on behalf of the employee during the timein which drug screenings are offered
to the accused officer.
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tothelnternal Affarsofficeand requested adrug test. Higgins' request was denied on the basisthat
he “had passed up his opportunity and would not be given atest through the Department.”

After Higgins' request to submit to urinalysiswas denied, the case was assigned to Sergeant
Cash of Internal Affars. Inspector Tucker testified that Sergeant Cash completed the investigation
by taking satements from Higgins and the officers involved in petitioner’s arrest. Based on this
investigation, the following charges were levied against Higgins: (1) insubordination; (2) conduct
unbecoming an officer; and (3) possession and use of illegal drugs.

Within aweek of theincident and Internal Affairs’ completion of the investigation, Deputy
Chief Don Wright (* Chief Wright”) conducted a Loudermill Hearing to address and eval uate the
three charges assessed against Higgins. After examining the investigation report from Internal
Affairs, the statements of officers Polk, Taylor, and Cowins, the policereportsfiled in this case, and
hearing testimony from petitioner Higgins, Chief Wright ordered the termination of Higgins
employment. Chief Wright later testified at the Civil Service Merit Board hearing that al three
charges independently supported a decision of termination.

Higgins appealed his termination to the Shelby County Civil Service Merit Board (“Merit
Board”), and a hearing was held before this board on June 19, 1997. On July 7, 1997, the Merit
Board entered a published decison sustaining Higgins' termination, and finding petitioner guilty
“[w]ith regard to the charges.”” The Merit Board further noted that “[i]t isthe opinion of the Board
that the Petitioner was completely aware of the nature, activities, and character of the people that
frequented this particular rooming house.”

On September 5, 1997, Higgins filed a Petition for Writ of Certiorari in chancery court.?
Additiondly, Higgins petitioned the court for grant of a statutory apped of the Merit Board's
decision to sustain termination, “for the purpose of reviewing the legality of his discharge....”
Higginsrelied on the following allegations in support of his petition:

Sheriff’s Department supervisors demanded that Deputy
Higgins take a drug test. Deputy Higgins refused to take the test
because there was no reasonable suspicion to justify the test, the
Sheriff’ sDepartment demand appeared to beacriminal investigation,
and because a deputy sheriff has a right to seek advice of counsel

! The Merit Board’s decision states: “With regard to the charges, the Board finds the Petitioner guilty.” All
three charges, insubordination, conduct unbecoming an officer, and possession and use of illegal drugs, are set forth
immediately above the aforementioned statement. Although the decision does not specifically provide a statement of
guilt for each individual charge, the general language and format of the opinion makes evident the fact that the M erit
Board found Higgins guilty of all three charges.

8A motion to dismissthecauseforlack of prosecution wasfiled and subsequently granted by the chancery court

in an Order entered June 2, 2000. On August 7, 2000, petitioner filed a Motion to Set Aside Dismissal. The chancery
court granted the motion and reinstated the matter for trial.
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under the Memorandum of Understanding between the Sheriff and
the Deputy Sheriff’s Association. After obtaining counsel he offered
to take the test, at atime when meaningful results could have been
obtained; but the Sheriff’ s Department refused to let him.

Deputy Higginswas charged by the Sheriff’ sDepartment with
insubordination, conduct unbecoming an officer, and possession and
use of drugs. Hewas terminated by the Sheriff’s Department.

kkhkkhkkkkhkkhkkhhkkkhhkhkkhhkhkkhhkkhkhkkhkhkkhkhhkhkhhkhkhhkhkhhkkhhkhkkhhkkikkkikkk*x*x

Thedecision of the Shelby County Civil Service Merit Board
of July 7, 1997 is not supported by the evidence, is arbitrary and
capricious, and is contrary to law.

Thefindingof the Board ... isthat Deputy Higgins“wasaware
of the nature, activities, and character of the people that frequented
this particular rooming house.” This finding is not supported by
evidence in the record. The finding shows that termination was
sustained by the board based on unbecoming conduct by presence at
the rooming house, and was not based on possession or use of drugs,
or therefusal to take a drug test.

InitsFina Order entered October 17, 2001, the chancery court held:

This matter came on to be heard upon the Petition of Deputy
Michael Higgins as an appeal from a decision of the Shelby County
Civil Service Merit Board, and upon having cons dered satements of
counsel, the pleadingsfiled in thiscase, and the record as awhole, it
isthe opinion of this Court that the Civil ServiceMerit Board did not
violate any of Petitioner’s rights to due process of law and that the
Civil Service Merit Board did not act fraudulently, illegaly, or
arbitrarily. Furthermore, substantial and material evidence existsin
the record to support the decision of the Civil Service Merit Board.

IT IS THEREFORE, ORDERED, ADJUDGED, AND
DECREED that:

The decision of the Shelby County Civil Service Merit Board
uphol ding thetermination of Petitioner Deputy Michael Higginsfrom
the Shelby County Sheriff’s Department is hereby affirmed. Costs
are assessed against Petitioner, against whom execution may issue if
necessary.



Higgins appeals, presenting the following issues for review, as quoted from his brief:

1. Whether the Chancery Court erred in finding that the
administrative agency acted legally based on substantial and material
evidencein the record.

2. Whether the appellant deputy was denied his employment right of
consultation with counsel under the policy and past practice of the
Sheriff’s Department.

Upon our review of the record and the briefs submitted, we rephrase the issue as follows. Whether
there is material evidence in the record to support the Merit Board’ s decision to uphold petitioner
Higgins' termination.

Under the common law writ of certiorari:

The writ of certiorari may be granted whenever authorized by law,
and also in all cases where an inferior tribunal, board, or officer
exercisingjudicial functions has exceeded thejurisdiction conferred,
or isacting illegally, when, in the judgment of the court, thereis no
other plain, speedy, or adequate remedy. This section does not gpply
to actions governed by the Tennessee Rules of Appellate Procedure.

T.C.A.827-8-101(2000). InArmstrongv. Tenn. Dep’'t of Corr., No. M2000-02328-COA-R3-CV,
2001 WL 618603, at *1 (Tenn. Ct. App. June 7, 2001), this Court said:

Asthe trial court correctly pointed out, the scope of review
under a common law writ of certiorari is very narrow. It does not
involve an inquiry into the intrinsic correctness of the decision of the
tribunal below, but only as to whether that tribunal has exceeded its
jurisdiction, or actedillegdly, fraudulently or arbitrarily. See Powell
v. Parole Eligibility Review Bd., 879 SW.2d 871, 873 (Tenn. Ct.
App. 1994); Yokley v. State, 632 SW.2d 123 (Tenn. Ct. App. 1981).
The writ is not available as a matter of right, but is granted under
unusual or extraordinary circumstances. Clark v. Metro Gov't of
Nashville, 827 SW.2d 312, 316 (Tenn. Ct. App. 1991). Itsgrant or
denial is within the sound discretion of the trial court. Boyce v.
Williams, 389 SW.2d 272 (Tenn. 1965).

Judicial review of the decision of alower board or tribunal under the common law writ of
certiorari “may be had only when the trial court finds that the Board has acted in violation of
constitutional or statutory provisions or in excess of its own statutory authority; has followed
unlawful procedure or been guilty of arbitrary or capricious action; or has acted without material
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evidenceto supportitsdecision.” Wattsv. Civil Serv. Bd., 606 SW.2d 274, 277 (Tenn. 1980). “On
appeal, [an appellate court’ 5] scope of review isthe same; it ‘isno broader or more comprehensive
than that of thetrial court with respect to evidence presented before the Board.”” Grossv. Gilless,
26 S\W.3d 488, 492 (Tenn. Ct. App. 1999) (quoting Wattsv. Civil Serv. Bd., 606 SW.2d 274, 277
(Tenn. 1980), cert. denied, 450 U.S. 983, 101 S. Ct. 1519, 67 L. Ed. 2d 818 (1981)).

If petitioner’s argument is interpreted as “nothing more than an attack on the intrinsic
correctness of the board’ s decision and an effort to have the courts reweigh the evidence presented
to the board,” such argument must fail as a common law writ of certiorari “cannot be used to raise
these sorts of issues.” Robinson v. Clement, 65 SW.3d 632, 637 (Tenn. Ct. App. 2001) (citing
Arnoldv. Tennessee Bd. of Paroles, 956 S.W.2d 478, 480 (Tenn. 1997); Powell v. ParoleEligibility
Review Bd., 879 SW.2d 871, 873 (Tenn. Ct. App. 1994)). Granting petitioner the benefit of the
doubt, we proceed with our analysis, and address whether there is material evidence in the record
to justify Higgins' termination.

Based on our review of therecord, we concludethat the Merit Board’ s decision to terminate
Higgins for insubordination and possession and use of illegal drugs was supported by material
evidence’ Beginning first with the charge of insubordination, we find material evidence in the
record to support termination on the grounds that petitioner, in violaion of Department Policy 5-
1992, refused two separatedirect ordersfrom Internal Affairsto submittodrugtesting. Incontesting
the legality of the insubordination charge, petitioner first alleges that he did not interpret Internal
Affairs February 25 “request” as adirect order to submit to urinalysis. Petitioner’s assertion is
directly contradicted by his sworn testimony at the June 19, 1997 hearing before the Merit Board,
in which he stated:

Q: And do you recdl Inspector Tucker saying then “Did you
understand that was a direct order to be drug screened” and you said
“Yes, Sir'?

A:Yes dir.

Q: And then he said Y ou understand that” and you said “Yes, sir”
again. Do you recdl that?

A:Yes, Sir.

Petitioner next argues that hisrefusa to comply with the February 25 and 26 orders did not
constitute insubordination as Article VI (7) of the Memorandum of Understanding provides an
employeeaccused of using illegal drugswiththeright to delay testing until he hashad an opportunity
to confer with alawyer. Pursuant to Article VI (7), an employee “shall be afforded a reasonable

o We note that Higgins did not appeal the legality of the Merit Board’s decision to uphold petitioner’s
termination on the grounds of conduct unbecoming an officer.
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opportunity and facilities to contact and consult with an Association representative and/or an
attorney of the employee’s choice,” when said employee is being interrogated for a violation that
may result in criminal prosecution. (emphasis added). Higgins asserts that despite his efforts, he
was unable to contact attorney Higgs until late on the evening of February 26. Petitioner further
insiststhat heimmediately approached | nspector Tucker on February 27, after consulting with Higgs,
and volunteered to submit to urinalysis.

We are unpesuaded by Higgins argument that he was unjustly terminated for
insubordination, where hisrefusd to submit to testing was validated by the fact that he had not yet
had the opportunity to confer with counsel. Although Higgins did not have the presence or
assistance of counsd at the February 25 and 26 interviews, the evidence is undisputed that two
Association representatives were present a each interview. Article VI (7) provides accused
employeeswith aright to contact and consult with an Association representative and/or an attorney
of the employee’s choosing. The incorporation of the term and/or leads this court to conclude that
the presence of counsel isnot necessarily required at an interrogation where the accused employee
is provided with the assistance of his Association representatives. This conclusion is further
buttressed by Inspector Tucker’ stestimony that it is not the policy or practice of the Association or
the Sheriff’s Department to have an attorney present on behalf of the employee during thetimein
which drug screenings are offered to the accused officer.

Moreover, despite Higgins' claim that he was not afforded a reasongble opportunity to
contact and consult with an attorney, thereisno evidence in the record to indicate that petitioner, or
the Association representatives acting on his behalf, explicitly requested the presence or assistance
of counsel at either of the February interviews. This fact is made evident by the following passage
from petitioner’ s cross examination testimony before the Merit Board:

Q: Okay. I'll just ask it thisway. Isit your testimony here today that
at the interview with Inspector Tucker that you told him the reason
I’m turning this down is | want to consult with an attorney before |
take atest?

A: 1 don't know if | told him or not because | wastalking— | had my
Union representationwith me, but | know that | wastelling them that.
| don’t know if | just —you know, faceto face with Inspector Tucker
did it myself, you know, without lying or perjuring mysef, but that’s
what | wanted, you know, that’s what | wanted. | wanted some of
these [charges] cleared up, Counselor.

Q: Did you hear your Union representativetell Inspector Tucker that
before we do anything else Mr. Higgins wants to talk to his lawyer
about this?

A: | don't recall, Counselor.



Q: All right. Waell, if it was so, if that was one of your primary
concerns why didn’t you make sure that was understood?

A: Oh, | did. I did through my Union representation.

Although Higgins testified that he advised his Association representatives of his desire to have
assistance of counsel, there is no evidence in the record to suggest that the representatives relayed
Higgins' request for an attorney to Inspector Tucker. Having failed to explicitly notify Internal
Affairsof hisneed or desire for assistance of counsd, Higgins cannot now successfully chalenge
histermination for insubordinate behavior on the groundsthat hewas entitled to refuse testing under
Article VI (7) until given the opportunity to confer with an atorney.

We take further issue with petitioner’s transparent effort to manipulate the “reasonable
opportunity” standard espoused in Article VI (7). Higgins maintains that despite his reasonable
efforts, he was unable to contact attorney Higgs until the evening of February 26. Higgins further
notesthat upon conferring with Higgs, heimmediately approached | nspector Tucker on February 27
to request a drug test.

Under the circumstances of this case, we find that three days was an unreasonable amount
of timeto delay the ordered drug test. Higgins had a reasonable amount of time, between the first
order of February 25 and the second order of February 26, to contact and confer with counsel.
Assuming astrue Higgins statement that hewas unableto get in touch with attorney Higgs, wefind
no reason that petitioner could not have contacted and retained equally qualified representation. In
fact, during histestimony, Higgins stated that he directed his Association representativesto contact
Higgs or attorney Alan Chambers, petitioner’s counsel in the case at bar. However, thereis no
evidence in the record to suggest that Higgins attempted to contact attorney Chamberson hisown
accord.

Moreimportantly, if this court were to adopt petitioner’ s interpretation of the department’s
policy, the drug testing procedures and saf eguards avail able to the department would no longer have
any utility, as employees suspected of intoxication could delay testing for weeks on end under the
rusethat their attorney of choice was unavailable for consultation or out of the country on business.
Prompt testing is necessary where an employee has been accused of being under the influence of
illegal narcotics and, therefore, despite the rather vague language of Article VI (7), a cut-off point
must be established to prevent accused employees from engaging in unreasonable delay that could
hinder the accuracy and utility of the approved testing measures.

For these reasons, we find that there is material evidence in the record to support the Merit
Board's decision to uphold petitioner’ s termination on insubordination grounds.

Higgins next asserts that there is no material evidence in the record to support the

“underlying drug offense’” upon which termination was partialy based and subsequently upheld.
Specificdly, Higgins argues. (1) conflicting evidence exists as to whether petitioner had actual
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physical possession of the glass straightshooter pipe; (2) “there is no proof in the record that the
rocks on the coffee table were cocaineg” and (3) there is conflicting evidence in the record as to
whether Higgins admitted, at the scene, to smoking arock of cocaine.

The three arguments asserted above essentially boil down to a question of credibility. In
rendering its decision to affirm petitioner’ s termination, the Merit Board was forced to assess and
weigh the credibility of the testifying parties. When the resolution of the issues in a case depends
upon the truthfulness of awitness, thetrial judge or trier of fact, who hasthe opportunity to observe
thewitnessesin their manner and demeanor whiletestifying, isin afar better position than thisCourt
to decidethoseissues. McCaleb v. Saturn Corp., 910 SW.2d 412, 415 (Tenn. Sp. Workers Comp.
1995); Whitaker v. Whitaker, 957 S.\W.2d 834, 837 (Tenn. Ct. App. 19997) The weight, faith, and
credit to be given to any witness' s testimony liesin the first instance with the trier of fact, and the
credibility accorded will be given great weight by the appellate court. 1d. Seealso In re Estate of
Walton v. Young, 950 S.W.2d 956, 959 (Tenn. 1997).

With regard to petitioner’ sfirst argument, whether petitioner had actual physica possession
of the pipe, the Merit Board noted the following factual findingsin its Published Order:

Officer Polk testified that while he was in the hallway with the
subjects, a door to one of the rooms opened. Officer Polk stated he
looked into the room and saw the Petitioner sitting in a chair with a
glass shooter crack pipe in his hand.

Officer Polk testified that when the Petitioner realized that he was a
policeman, he dropped the crack pipe on the floor.

Officer Cowinstestified that he did not actually see the crack pipein
the Petitioner’ s hand because he was in the hallway most of thetime
with the other subjects.

Officer Taylor testified that he did not see the crack pipe in the
Petitioner’s hands. Officer Taylor explained that a crack pipe was
recovered from the floor close to Petitioner’s feet.

The Petitioner testified that he never noticed the crack cocaine on the
table nor did he have a crack pipe in his hand.

In finding Higgins guilty of possession and use of drugs, the Merit Board gpparently attributed
greater weight, faith, and credit to the testimony of Officers Polk and Taylor, than that of petitioner.
Considering the record as a whole, and giving proper deference to the weight, credit, and faith
awarded the above cited evidence by the Merit Board, we find that the testimony of the officers
regarding petitioner’s physical possession of the pipeis materia evidence to support the board’s
decision to terminate Higgins for possession and use of drugs.
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Petitioner’ s second argument is equally without merit. Higgins contends that there is no
evidenceintherecord to provethat the substance(s) found on the coffee tablewasrock cocaine. The
Merit Board entered the following findings of fact concerning the nature of the substance(s) found
on the coffee table directly in front of Higgins:

Officer Polk explained that he and another officer noticed asubstance
on a coffee table that appeared to be crack cocaine. Officer Polk
stated that the coffee table was right in front of Petitioner.

Officer Polk testified that the substance was taken to the lab and
tested positive for crack cocaine.

Officer Cowins stated that he did notice the substance that appeared
to be crack cocaine on the coffee table.

Officer Taylor testified that he did not notice a substance that
appeared to be crack cocaine on the coffee table. Officer Taylor
stated that he was present in the lab when the substance was tested
and it was determined that it was crack cocane.

The Petitioner testified that he never noticed the crack cocaine on the
table nor did he have a crack pipe in his hand.

In weighing this evidence, the Merit Board was apparently persuaded by the testimony of the three
officersthat the substance(s) on thecoffeetablewas, in fact, crack cocaine. Considering therecord
as awhole, and giving proper deference to the weight, credit, and fath awarded the above cited
evidence by the Merit Board, we find that the testimony of the officers regarding the nature of the
crack cocaine found on the coffee table is material evidence to support the board’'s decision to
terminate Higgins for possession and use of drugs.

Petitioner’s final argument contesting the legality of his termination for smoking crack
cocaine. We quote the following factual findings of the Merit Board in regard to this argument:

Officer Polk testified that the Petitioner stated he had just finished
smoking a rock (crack cocaine) and he was not involved in what
happened outside the room.

Officer Taylor testified that he heard the Petitioner state that he had
just finished smoking a rock.

Higgins maintains that he never made any statement to the effect that Officers Polk and Taylor

testified. Regardless of petitioner’sinsistence that he never admitted to smoking rock cocaine, the
Merit Board apparently awarded a significant amount of weight, faith, and credit to the statements
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of the testifying officers. Considering the record as a whole, and giving proper deference to the
weight, credit, and faith awarded the above cited evidence by the Merit Board, we find that thereis
material evidence in the record to support the board’ s decision to terminate Higgins for possession
and use of drugs.

In conclusion, we find that there is material evidence in the record to support the Shelby
County Civil Service Merit Board’ s decision upholding petitioner Michael Higgins termination on
the grounds of insubordination and possession and use of illegal drugs. Accordingly, the Order of
the chancery court isaffirmed. Costs of appeal are assessed against petitioner Michael Higginsand
hissurety.

W.FRANK CRAWFORD, PRESIDINGJUDGE, W.S.
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