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OPINION

The Intervening Petitioners gppeal.

Because there are no disputed facts, resolution of this appeal becomes a question of law
decided by this Court, unaccompanied by a presumption of correctness of the determination below.
Union Carbide Corp. v. Huddleston, 854 S.\W.2d 87, 91 (Tenn. 1993); Campbell v. Florida Steel
Corp., 919 SW.2d 26, 35 (Tenn. 1996).

Counsel for the Intervening Petitioners concedes in the brief he filed that there is no
Tennessee case precisdy in point. He does, however, correctly argue in his brief as follows:

The Tennessee Workers Compensation Act is a creature of the
Legidature, the purpose of which is to increase the right of employees to be
compensated for injuries arisng out of their employment. Aerosol Corp. v.
Johnson, 222 Tenn. 339, 435 S.W.2d 832 (1968); W. S. Dickey Mfg. Co. v. Moore,
208 Tenn. 576, 347 SW.2d 493 (1961). It is to be liberally construed to
accomplishitsintended purpose- compensation for work injuries. Bishop Baking
Co. v. Forgery, 538 SW.2d 602 (Tenn. 1976). Its provisions are written into
every employment contract governed by Tennesseelaw. Barhamv. Southeastern
Motor Truck Lines, Tenn. 532, 201 S.W.2d 678 (1947).

He also presents three cases which he contends tend to support his position.

In Karstens v. Wheeler Millwork Cabinet & Supply Co., Inc., 614 SW.2d 37 (Tenn. 1981),
the employer purchased a policy for worker’s compensation and was issued a certificate of
compliance which was filed with the Department of Labor. At the time of the issuance of the
certificate, the employer employed more than five employees. Later, thework force wasreduced to
less than five and one of the employees was injured. The employer sought to cancel the policy
retroactively to the date when the work force fdl below five employees.



Both the employer and the insurance company attempted to avoid payment of benefits
becausethe employer reduced itswork force. The Supreme Court required that the benefits be paid,
holding that the public record maintained by the Department of Labor superceded any facts or
contractual status existing between the employer and the insurance company.

Inthe second case, Malkiewiczv. R. R. Donnelley & Sons Company, 794 S\W.2d 728 (Tenn.
1990), theinjured empl oyee sought to bring suit against the party providing the security under which
the employer qualified as asdf-insurer. The guarantor sought and was ultimately granted by the
Supreme Court the protection of the tort immunity afforded under the Worker’s Compensation
Statute.

With all duerespect, we do not believe either case aidsusin resolution of this apped.

Thethird case relied upon by the Intervening Petitionersis Green v. United Sates Fiddity
& Guaranty Co., 185 SW. 726 (Tenn. 1916). There, our Supreme Court held a fidelity bond
renewed annually upon payment of the annual premium created separate annual contracts, which
provided security each year up to the pena sum of the bond.

Counsel for the Intervening Petitioners does recognize tha there are factual distinctions
between the bond in Green and the bonds here at issue, and that in Green, the bond wasfor the term
of oneyear and renewal certificateswereissued annually upon payment of theannual premium. This
distinctionispointed out in Fourth & First Bank& Trust Co. v. Fidelity & Deposit Co. of Maryland,
281 SW. 785 (Tenn. 1926), hereinafter discussed.

Fourth & First Bank & Trust Co. v. Fidelity & Deposit Co. of Maryland, 281 S.W. 785
(Tenn. 1926), was relied upon by the Chancellor and supports hisresolution. The brief of USF& G
accurately states the facts and holding of that case:

The Fourth & First decision is analogous to the present case, in that
USF&G’'sBond, like that in Fourth & First, wasfor an indefinite period, subject
to cancellation. If anything, the bank in Fourth & First had a stronger argument
than Intervening Petitionersbecausethat bond specifically referenced the payment
of annual premiums. Despite that fact, the Fourth & First decision determined
that, like the USF& G Bond, “the original obligation was not limited to a year,”
and that “[a]t theend of thefirst year, the bond went on, whether the premium was
paid or not.” Fourth & First, 281 SW. at 787.

The Fourth & First decision is consistent with custom and practicein the
surety industry, which dictates that a surety charge an annua premium for
continuous bond obligations. Because, a continuous bond obligation is one that
isoperableuntil cancelled, itisnecessarily indefiniteastoterm. A surety charges
an annual premium as a matter of assessing the risk on an on-going basis.



Charging alump-sum amount at the commencement of the bond’ s effective date
Isnot possible.

Consistent with the custom and practice, USF&G charged an annual
premium as amatter of convenience. This practice allowed USF& G to evaluae
the risk associated with an indefinite obligation on an on-going basis. When
USF& G increased the amount of theannual premium, it did not issue anew bond
nor did the increases relate to a new bond or new bond number.

The Intervening Petitioners attempt to distinguish the Fourth & First
decision by noting that the bond in that case was acommon law bond rather than
a statutory bond. That fact is of no consequence whatsoever. The Intervening
Petitioners suggest that the remedia nature of the Workers' Compensation Law
requiresthat the bond be treated differently. However, the remedial nature of the
law cannot be extended to impose liability that is clearly not contemplated by the
statute. The fact that the court considered a common law bond is ho ground to
disregard the analysisin Fourth & First.

We agree with the Chancellor that Fourth & First is persuasive in our resolution of the
guestion before us.

Our conviction that this determination is appropriate is buttressed by the fact that Mark
Brothers, Director of self-insurancein the Department of Commerce and Insurance, testified that he
set the amount required to be bonded annually, and it was intended that the amount of bond would
be an amount determined by him upon reviewing various materials relative to past worker’s
compensation claims by employees.

We aso note that if the Intervening Petitioners are correct, the amounts available when
consideringtheinitid issueand all ridersastoall bondsinvolved would bein excess of $9,000,000.
Itisdifficult to envision this being appropriate when the last rider asto the last bond issued by U.S.
Fire Insurance Company in November 1999, was only $975,000.

Finally, we emphasize that the bonding companies followed the requirements of the
Commissioner of Labor in posting the bonds and in increasing the penal amounts.

For theforegoing reasonsthejudgment of the Trial Courtisaffirmed and the causeremanded
for collection of costs below. Cogs of appeal are adjudged against the Intervening Petitioners,
CarliseCagle, David Seale, Bradley Hatfield, Doug West, Sr., Richard Cole, JamesWorkman, Silas
Passmore, Jim T. Dickson and Eddie Hart, Sr., and their surety.



HOUSTON M. GODDARD, PRESIDING JUDGE



