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Bobby G. Helton and Linda Helton (“ Plaintiffs”) sold land and a house to James Earl Cureton and
CynthiaDiane Cureton (“Defendants’) for $47,000. The parties signed aContract for Sale of Land
(“Contract”). The Contract required monthly payments to be made over a twenty-one year period
and was made subject to Plaintiffs’ existing mortgage on the property with Merchants and Planters
Bank. The Contract adso required Defendants to obtain fire insurance, even though Plaintiffs
maintai ned fireinsurance on the property asrequired by their existing mortgage. Defendantsdid not
have fireinsurance when the house later was destroyed by fire. Plaintiffs’ insurance company paid
a total of $41,970, of which $12,664.73 was paid directly to Merchants and Planters Bank in
satisfaction of Plaintiffs mortgage. Plaintiffs sued for the remaining balance owed on the Contract
after Defendants stopped making the monthly payments. The Trial Court held that Defendantswere
entitled to a credit against the purchase price for the insurance proceeds of $41,970, and entered
judgment accordingly. Plaintiffs appeal, claiming Defendants were not entitled to a credit for the
$12,664.73 paid in satisfaction of their mortgage. We affirm.
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OPINION

Background

On January 25, 1995, Plaintiffs sold two adjoining tracts of land to Defendants for
atotal sale price of $47,000. The Contract required Defendants to make an initial down payment
of $4,000, monthly payments of $502.02 for the first seven months, and $402.02 for the next 245
months. The Contract was subject to Plaintiffs mortgage with Merchants and Planters Bank.
Plaintiffswereto continue making payments on their mortgage, which would be paid off by thetime
Defendants compl eted making payments under the Contract. Plaintiffs would then convey title to
the property to Defendants. The Contract required Defendants to maintain fire insurance on the
house.

OnJuly 27,1999, the houselocated on the property wasdestroyed by afire. Plaintiffs
claim Defendants failed to carry fire insurance as required by the Contract. Fortunately, Plaintiffs
had fire insurance on the property because they were required to do so by their mortgage with
Merchants and Planters Bank. Plaintiffs alleged that Defendants stopped making the monthly
payments after the fire occurred. Plaintiffs claimed they were entitled to a judgment for the
outstanding bal ance of the Contract.

Defendants admitted the house was destroyed by fire and that they did not have fire
insurance when this occurred. Defendants claimed they had obtained afire insurance policy, but it
had lapsed before the fire occurred. When Defendants tried to obtain anew policy, Farm Bureau
refused to issue them a policy because the property already was insured againgt fire through
Plaintiffs’ policy. Accordingto Defendants, when they informed Plaintiffsthat Farm Bureau would
not issuethemafireinsurance policy, the parties agreed Defendantswoul d reimburse Plaintiffstheir
cost for maintaining apolicy. Finally, Defendants admitted to not having made amonthly payment
pursuant to the Contract for “some time.” Defendants filed a counterclaim, alleging they were
entitled to an offset against the Contract purchase pricein an amount equal to theinsuranceproceeds
received by Plaintiffs.

In their response to the counterclaim, Plaintiffs denied Defendants were entitled to
any offset. Plaintiffsacknowledgedreceiving atotal of $41,970 from Farm Bureau pursuant to their
fire insurance policy. Of this amount, Farm Bureau paid $29,305.27 directly to Plaintiffs, and
$12,664.73 directly to Merchants and Planters Bank in satisfaction of Plaintiffs mortgage. Inshort,
Plaintiffs claimed they were entitled to retain the proceeds of the insurance policy becausethey paid
for the policy, the proceeds were from a policy which preexisted the Contract, and because
Defendants were required to maintain fireinsurance on the property and did not do so.

Therelevant portion of the Contract between Plaintiffsand Defendantsregarding fire
insurance on the property is as follows:



Purchasersshall maintain fire and extended insuranceon said
premisesin an amount of not less than $50,000.00 with an insurance
company acceptableto Sellerswhich shall protect the Sellersinterest
in said property, and which shall show the Sellersasinsureds. Inthe
event of the falure of Purchasers to purchase or maintain such
insurance the Sellers shall have the right to purchase such insurance
to protect their interest herein and add the cost of same to the debt
owed to Sellers by Purchasers created herein.

Thetrial occurred on August 7, 2002. Attrial, the partiesstipul ated to the testimony
of Mr. Tom Inman (“Inman”), an insurance agent with Farm Bureau. According to Inman,
approximately two years prior to the fire, he was contacted by one of the Defendants who inquired
about purchasng fire insurance on the property. Inman stated Farm Bureau dready insured the
property against fire through Plaintiffs' policy and would not insure the same property twice.

Attrial, Plaintiff Bobby Hdton (“Helton”) testified he never had aconversation with
Defendants prior to the fire about whether Defendants had obtained fire insurance. He assumed
Defendants had obtained fireinsurance asrequired by the Contract. Helton first learned Defendants
had no fire insurance on the day of the fire. Helton acknowledged he has maintained fire insurance
on the property since 1985, because he was required to do so pursuant to his mortgage with
Merchants and Planters Bank. At no time since entering into the Contract have Defendants
reimbursed him for any of hisfireinsurance premiums. Helton admitted there was a point in time
when Defendantsdid havefireinsuranceon the property. According to Heton, Defendantstold him
in January of 1997, that they had fire insurance. Helton admitted that while Defendants often were
late on their monthly payments, they were caught up in July of 1999 when the house was destroyed
by fire. The last monthly payment made by Defendants was for August of 1999. Helton denied
telling Plaintiffs he would rebuild the house if they continued to make monthly payments.

Defendant CynthiaCureton (“ Cureton™) testified shemaintained fireinsuranceonthe
house until 1997, when the insurance agent from whom she purchased the insurance either moved
out of town or closed his business. Cureton never heard anything further from the insurance agent
or the insurance company. Cureton then attempted to obtain fire insurance from Farm Bureau, and
was told by Inman that Farm Bureau would not insure the property asecond time. Cureton claims
shethen called Helton and informed him of the situation. Helton allegedly told her * he already had
insurance, so he would charge mefor the insurance and put it on the contract.” Asaresult of this
conversation, Cureton made no further attemptsto obtain fireinsurance. CuretonclaimsHdtontold
her after thefirethat if she continued to make monthly payments, he would rebuild the house once
he received the insurance proceeds. However, Cureton testified that when Helton receved the
proceeds, he stated he was not going to do anything. According to Cureton, Helton asked her after
thefireif she had fireinsurance, to which she responded by reminding Helton they had an agreement
that he was going to charge her for the insurance he was required to maintain. Cureton claims
Helton stated he did not remember making such an agreement.



During rebuttal, Helton denied ever representing to Defendants that he had fire
insurance. He also denied telling Cureton that he would maintain fire insurance and she could
reimburse him his cost. Helton stated Cureton has never reimbursed him for any of the cost of the
fireinsurance. According to Helton, the balance owed by Defendants on the Contract as of August
1999, including interest, was $42,418.37.

Based on the above evidence, the Tria Court noted the Contract specifically stated
that if Defendants did not obtain fire insurance, which they did not, Plaintiffs could obtain the
insurance and charge the cost to Defendants. According to the Trial Court, to allow Plaintiffs to
retain theinsurance proceeds and require Defendantsto pay the full contract price would “allow the
seller to be paid twice for the same asset.” Plaintiffs were entitled to receive what they bargained
for in the Contract, which was the full $47,000 sale price. Once Plaintiffs receive that, they “got
everything” they bargained for. After reaching these conclusions, the Trial Court held that
Defendants were entitled to a credit on the contract purchase price for the full $41,970 paid by the
insurance company, less any interest which accrued after Defendants stopped making payments up
until the time Plaintiffs received the insurance proceeds. In accordance with the terms of the
Contract, the Trial Court also determined Plaintiffs were entitled to reimbursement for the amount
they paid for fireinsurance since the inception of the Contract. As pertinent to thisappeal, the Trial
Court’ sfinal judgment awarded Plaintiffs $502.03, representing the balance due on the Contract by
Defendants after they were given credit for the insurance proceeds. Plaintiffs also were awvarded
$794, representing the amount of insurance premiumsthey paid since theinception of the Contract,
and $200 for money Plaintiffs spent to clean up the property. Under the Trial Court’s judgment,
Defendants owe Plaintiffs the total sum of $1,496.03. The judgment aso provides that upon
payment by Defendants of this $1,496.03, “the Defendants are awarded the real property . .. ."

Plaintiffs appeal, raising the following issue, which we quote:

The Court erred in holding that under principles of equity the
[Defendants] were entitled to credit against the purchase price of the
property due [Plaintiffs] in the amount paid by the [Plaintiffs'] fire
insuranceto [Plaintiffs’] lender, as debt payment, resulting from the
fire loss to the property, when [Defendants] not only didn’'t pay for
fire insurance but breached their affirmative duty to pay for such
insurance.

During oral argument beforethisCourt, Plaintiffs' attorney announced that Plaintiffs
were challenging only Defendants’ entitlement to a credit for the $12,664.73 paid by Farm Bureau
to Merchantsand Planters Bank in satisfaction of Plaintiffs mortgage. Plaintiffsnow do not contest
Defendants’ entitlement to acredit for the $29,305.27 which Plaintiffs received directly from Farm
Bureau.

Discussion



The factual findings of atrial court are accorded a presumption of correctness, and
we will not overturn those factual findings unless the evidence preponderates against them. See
Tenn. R. App. P. 13(d); Bogan v. Bogan, 60 SW.3d 721, 727 (Tenn. 2001). With respect to legal
issues, our review is conducted “under a pure de novo standard of review, according no deference
to the conclusions of |aw made by thelower courts.” Southern Constructors, Inc. v. Loudon County
Bd. Of Educ., 58 SW.3d 706, 710 (Tenn. 2001).

This Court was confronted with somewhat similar factsin Martin v. Coleman, No.
M1999-02238-COA-R3-CV, 2001 Tenn. App. LEX1S437 (Tenn. Ct. App. June 18, 2001), no appl.
perm. appeal filed. In that case, Mary Lynn Coleman (“Coleman”) purchased property after
borrowing $11,000 from a credit union to finance the purchase. Shortly thereafter, she sold the
property to Donna Martin (“Martin®) for $15,500, and the parties signed an installment sales
contract. Martin, 2001 Tenn. App. LEXIS 437, at * 2. The sdes contract required Martin to
purchase fire insurance and pay property taxes. When Martin expressed concern over being ableto
purchasefireinsurance sincethe property wasnot legally titled in her name, Coleman agreed Martin
could reemburse her for this cost since she was required by the credit union to have fire insurance.
Id. a ** 4, 5. The building on the property later was destroyed by fire and Coleman collected
$11,000 pursuant to her insurance policy. Atthetime of thefire, Martin still owed $6,175.16 onthe
installment contract and was $810 in arrears on property taxes. Coleman spent $2,500 to have the
debris cleaned up after the fire. Martin, 2001 Tenn. App. LEXIS 437, at * *6, 28. The litigation
centered around who was entitled to the proceeds of the insurance as well as title to the property.
The trial court determined that out of the $11,000 in insurance proceeds, Coleman was entitled to
the outstanding bal ance on theinstallment contract, the $810 Martinwasin arrearson property taxes,
and the $2,500 expended in cleaning up after thefire. Thetrial court concluded Martin was entitled
to the remaining insurance proceeds as well astitle to the property. Id. at ** 7, 8.

On appeal, this Court relied in large part on Hillard v. Franklin, 41 SW.3d 106
(Tenn. Ct. App. 2000) to resolve the variousissues. In Hillard, we stated:

In general ... where the insured vendor has sold the property and the
vendee has gone into possession and paid a portion of the purchase
price, but titleis still held by the insured, as between theinsured and
the insurer the insured is the owner of both the lega and equitable
titles to the property and entitled to recover the full amount of the
policy. However, as between the vendor and the vendee, theinsured
takesthe proceeds of insurance which exceed the amount owed to the
vendor, as trustee for the vendee.

Hillard, 41 SW.3d at 114 (quoting Parker v. Tennessee Farmers Mutual Ins. Co., No. 141, 1988
Tenn. App. LEXIS 865, at ** 3, 4 (Tenn. Ct. App. Dec. 30, 1988)(emphasis added)). The Martin
Court went on to explain that Tennessee follows the equitable rule that “where the building which
was the subject of conveyanceis destroyed or damaged, the vendor must apply the proceeds upon
the purchase price and account for the balance to the purchaser.” Martin, 2001 Tenn. App. LEXIS
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437, at ** 12, 13 (citations omitted). We then concluded the trial court correctly applied these
principles when it: (1) rendered a judgment to Martin for the remaining insurance proceeds after
making the appropriate deductions on Coleman’s behalf; and (2) awarded Martin title to the
property.t Id. at * 14.

On appeal, Plaintiffs attempt to distinguish Martin and cases relied upon by the
Martin Court, arguing these cases are inapposite to the present facts since Plaintiffs actually
purchased the fire insurance and Defendants did not abide by their contractual obligation to do so.
In essence, Plaintiffsclaim Defendants breached their contractual obligation, and if they receivethe
benefits of the insurance policy they will be receiving a benefit for which they did not pay.

Initially, we note that in Martin, it was the seller who maintained the fire insurance
and the partiesin that case agreed the buyer would reimburse the seller for thiscost. Thisisexactly
what happened in the present case if Cureton’s version of the facts are true. The Trial Court,
however, did not explicitly makeacredibility determination with regard to whether or not it believed
Cureton’s testimony about her conversation with Helton after she was told by Inman that Farm
Bureau would not insure the property twice. The Trial Court instead based its decision on the clear
language of the Contract which states: “In the event of the failure of Purchasers to purchase or
maintain such insurance the Sellers shall have the right to purchase such insurance to protect their
interest herein and add the cost of same to the debt owed to Sellers by Purchasers created herein.”

It isundisputed in the present case that at the time of the fire, Defendants had nofire
insurancepolicy inforce, but Plaintiffsdid. ThiswasPlaintiffs expressright under the contract and,
in return, Defendants were contractually obligated to reimburse Plaintiffs for that cost. Plaintiffs
claimthey wereunaware that Defendants had no insurance. We take thisto mean that theinsurance
which Plaintiffs purchased was not purchased because Defendants were uninsured. In other words,
Plaintiffs appear to arguethisportion of the Contract never cameinto play. EvenassumingtheTrial
Court believed Helton’ stestimony over Cureton’s, this does not change the fact that Defendantsdid
not have fire insurance, Plaintiffs did, and pursuant to the Contract, Plaintiffs remedy was
reimbursement for thisadditional cost. These facts are not changed even if Plaintiffs did not know
Defendants were uninsured.

Plaintiffs aso argue Defendants are not entitled to a credit for the amount paid by
Farm Bureau directly to Merchants and Planters Bank because that payment involved a contractual
obligation between Plaintiffs and the Bank for which Defendants were not third party beneficiaries.
To besure, Plaintiffswere entitled to have their debt to Merchants and Planters Bank paid out of the
insuranceproceeds, and it was. Thefact that $12,664.73was paid by Farm Bureau to Merchantsand
Planters Bank in satisfaction of Plaintiffs mortgage rather thanto Plaintiffsisimmaterial. Plaintiffs
received the full benefit of this payment just assurely asif the $12,664.73 had been paid directly to
them as it was Plaintiffs’ debt of $12,664.73 that was satisfied by this payment. We see no valid

! The judgment of the trial court was modified simply to reflect the correct amount Martin owed on the
installment contract.
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distinction between the money paid directly to Plaintiffs and that paid to Merchants and Planters
Bank in satisfaction of Plaintiffs mortgage. Further, we do not believe Plaintiffs underlying
obligation to Merchants and Planters Bank in any way alters the fact that Plaintiffs were trustees of
theinsurance proceeds, as between them and Defendants, as set forthin applicablelaw. SeeHillard,
41 SW.3d at 114. Plaintiffs fully extinguished their debt to Merchants and Planters Bank. We,
therefore, find Plaintiffs’ argument to be unpersuasive.

The Trial Court expresdy observed that with its judgment, Plaintiffs received
absolutdy everything they had bargained for, i.e., payment of $47,000 for the land and house.
Plaintiffs also received reimbursement for the fire insurance premiums Defendants were obligated
to pay under the Contract. The Trial Court’s judgment undoubtedly made Plaintiffs whole.
Defendants did not receive “something for nothing” because the Trial Court entered a judgment
againg them for the insurance premiums paid by Plaintiffs. Thus, while the Trial Court gave
Defendants the full benefits of the insurance, it also made them pay the full price for that benefit.
Asnoted by the Trial Court, to hold otherwise would allow Plaintiffs to be paid twice for the same
property despite the clear language of the Contract. The Trial Court was unwilling to do this, and
weare unwilling to disturb itsjudgment on appeal. Wefind no reversible errorinthe Trial Court’s
judgment.

Conclusion

The judgment of the Chancery Court is affirmed, and this cause is remanded to the
Chancery Court for such further proceedingsasmay berequired, if any, consistent with thisOpinion,
and for collection of the costsbelow. The costson appeal are assessed against the A ppellants Bobby
G. Helton and Linda Helton, and their surety.

D. MICHAEL SWINEY, JUDGE



