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Thisisaprocedurally complex medical malpracticecase. A childwasinjuredinacar accident. She
was taken by helicopter to the hospital, where she died. The child’s mother filed suit, alleging
liability on the part of three physicians, and vicarious liability on the part of the hospital for the
actions of the three physicians. She also asserted that the second physician’s medical group was
liable for that physician’s actions. The complaint was later amended to include independent
allegationsof liability against the hospital. The mother voluntarily dismissed the claimsagainst the
first physician; however, the claim of liability against the hospitd for the actions of the first
physician remained. Immediately beforethe trial, the mother asserted that the hospital wasliable
for the actions of afourth physician. The trial court ruled that evidence regarding a claim against
the fourth physician was not admissible. Near the close of her proof, the mother voluntarily
dismissed her claims against the second physician and his medical group. At the conclusion of the
mother’s proof, the trial court granted motions for directed verdict for the claims based on the
independent actions of the hospital and for the claimsagainst the hospital based on the actions of the
first physician. Thetrial court then denied a motion for directed verdict on the claim of vicarious
liability against the hospital for the actionsof thethird physician. Thetrial court then heard amotion
to strike testimony related to claims against the third physician. Prior to aruling on the motion, the
mother voluntarily dismissed the claims against the third physician and against the hospital based
on the actions of the third physician. Thetrial court awarded costs against the mother and ordered
that, prior to refiling her case, the mother would be required to pay the costs. The mother appeals,
arguing that consideration of the motions for directed verdict was premature, that the trial court’s
decisionisnot final and appealable, that thetrial court improperly excluded evidence on claimsthat
the hospital wasliablefor the actions of the fourth physician, that thetrial court erredin granting the
motion for directed verdict for the independent clams of negligence against the hospital, and that



thetrial court erred in awarding costs against the mother and in requiring her to pay those costs prior
torefiling her case. Wereverse the portion of thetrial court’s decision requiring the mother to pay
the awarded costs prior to refiling her case. Theremainder of thetrial court’sjudgment is affirmed.
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OPINION

Ontheevening of February 17, 1998, Sarah Nicole Anderson (“ Sarah™), age nine, wasriding
inacar driven by her mother, Plaintiff/Appellant ChristinaK. Y eubanks (* Y eubanks’). Thecar was
involved in an accident, and Sarah was seriously injured. She was flown by helicopter to Le
Bonheur Children’s Medical Center (“Le Bonheur”).

At Le Bonheur, Sarah was treated by Amy Hertz, M.D. (“Dr. Hertz"), an emergency room
physician. Alsointhe Le Bonheur emergency room at the time were William David Dunavant, |11,
M.D. (“Dr. Dunavant”), aresident, and Pablo Lezama, M.D. (“Dr. Lezama’), a pediatric surgery
fellow. They were assisted by two additional resdents, two nurses, and other supporting personnel.
S. Douglas Hixson, M.D. (“Dr. Hixson”), a surgeon, was on call.

After theinitial assessment, Sarah was sent to the Le Bonheur radiology department for CAT
scans. She was accompanied by Dr. Dunavant, Dr. Lezama, and two other Le Bonheur empl oyees.
While in radiology, Sarah became unresponsive. She was returned to the emergency room just
before midnight. Sarah’shealth continued to decline. Despite resuscitation efforts, Sarah died on
the morning of February 18, 1998.

On February 16, 1999, Yeubanksfiled alawsuit on her own behalf and on behalf of Sarah.

Y eubanks named as defendants Dr. Hertz, Dr. Dunavant, and Dr. Hixson. She also sued Le
Bonheur, under the doctrine of respondeat superior, based ontheactionsof Dr. Hertz, Dr. Dunavant,
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Dr. Hixson, and Le Bonheur’ s “other employees or agents.” 'Y eubanks alleged liability under the
doctrine of respondeat superior against Dr. Hixson’s employer, Pediatric Surgical Group, Inc.
(“Pediaric Surgical Group”). Y eubanks contended that “[a]s a direct and proximate result of the
defendants negligence, Sarah Anderson died before her injuries were properly diagnosed and
treated.” The complaint sought $500,000 in damages on behalf of Sarah, and $1,000,000in damages
on Y eubanks's behalf.

Responsive pleadings filed by Dr. Hixson and Pediatric Surgical Group, Dr. Hertz, and Le
Bonheur included the defense of comparative fault, alleging fault against Y eubanks and the other
co-defendants. On October 15, 1999, Dr. Dunavant was dismissed fromthelawsuit with prejudice.
While Dr. Dunavant wasdismissed as adefendant, the allegations against Le Bonheur for vicarious
liability based on Dr. Dunavant’s actions remained at issue.

On February 29, 2000, Y eubanks amended her complaint. The amended complaint added
allegations of negligence and misrepresentation against Le Bonheur. The amended complaint also
revised the amount of damages prayed for, seeking $2,000,000 in damages on behalf of Sarah for
her wrongful death and $1,000,000 in damages on Y eubanks's behalf for loss of companionship,
consortium, love, and affection. Theamended complaint also sought $500,000 in damageson behal f
of Sarah’s younger sister for loss of companionship, love, and affection, and $250,000 in damages
on behalf of each of Sarah’ smaternal grandparents. Le Bonheur’ sanswer to the amended complaint
asserted that the independent claims of negligence against Le Bonheur were time-barred.

On the eve of trial, Yeubanks filed a pre-trial brief which included an dlegation that Le
Bonheur was vicariously liablefor the actions of Dr. Lezama. In response, at the outset of thetrial,
Le Bonheur filed amotion to dismiss astime-barred the portion of Y eubanks'samended complaint
assertingindependent liability onthe part of Le Bonheur, aswell asthe claim asserted inthe pre-trial
brief that Le Bonheur was liable for the actions of Dr. Lezama. Asto the allegations of liability
againg Le Bonheur in the amended complaint, the trial court found that they were not time-barred
because Le Bonheur’s liability arose out of the original transaction or occurrence, and thusrelated
back to the original complaint.

The trial court next addressed the assertion that Le Bonheur was liable for the acts or
omissions of Dr. Lezama. The tria judge focused on whether the allegations from the original
complaint against Dr. Hertz, Dr. Hixson, and Dr. Dunavant, coupled with a catchall alegation
asserting Le Bonheur’s vicarious liability for the actions of its “ other employees or agents,” stated

1Dr. Dunavant, as an employee of The University of Tennessee, was entitled to absolute immunity for his
actions. Tenn. Code Ann. 8 9-8-307(h) (1999) (“ State officers and employees are absolutely immune from liability for
acts or omissions within the scope of the officer’s or employee’ s office or employment, except for willful, malicious, or
criminal acts or omissions or for acts or omissions done for personal gain. . . .).

2SeeJohnson v.LeBonheur Children’sMed. Ctr., No. W1999-01719-COA-RM-CV, 2000 Tenn. App. LEXIS

350, at *10-11 (Tenn. Ct. App. May 25, 2000), aff'd by Johnson v. Le Bonheur Children’sMed. Ctr., 74 S.W.3d 338,
346 (Tenn. 2002).
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aclaim against Le Bonheur based on Dr. Lezama’sactions. Le Bonheur’s counsel maintained that
Y eubanks's pre-trial brief was Le Bonheur’ s first notice that Y eubanks intended to assert aclaim
againg Le Bonheur for the acts or omissionsof Dr. Lezama. Consequently, Le Bonheur’s counsel
said that Le Bonheur was not prepared to defend against allegations of vicarious ligbility based on
Dr. Lezamd sactions. In response, Y eubanks's counsel stated that Le Bonheur was on notice that
Y eubankswas asserting aclaim arising out of Dr. Lezama' s actions because the original complaint
included ageneral allegation of vicariousliability aganst thehospital for the actionsof itsemployees
and agents, and contended that Y eubanks was not required to name each one of them. Y eubanks's
counsel argued that Le Bonheur wasfurther placed on noti ce because theamended complaint alleged
that Le Bonheur was lidble for “alow[ing] unlicensed foreign students to practice medicinein the
facility,” presumably implying that thiswasareferenceto Dr. Lezama. Y eubanks' scounsel asserted
that other pre-trial documents put Le Bonheur on notice that she was pursuing vicarious liability
claims based on Dr. Lezama. The other pre-trial documents included a motion for summary
judgment and arequest for admissions, both of which mentioned Dr. Lezama. Y eubanks noted that
expert witnesses had been questioned in depositions about Dr. Lezama's lack of care, and that
interrogatory responses had identified expert witnesses who were prepared to testify with respect to
Dr. Lezama's deviation from the standard of care. Y eubanks admitted that Dr. Lezama was not
named in either the original or the amended complaint. Y eubanks's counsel protested that he had
insufficient timeto respondto Le Bonheur' smotion. Nevertheess, thetrial judge orally granted Le
Bonheur’ smotion, disallowing proof at trial regardingthe assertion that L e Bonheur wasliable based
on the actions of Dr. Lezama. This ord ruling was memorialized in awritten order filed June 28,
2001.

At the trial, Yeubanks offered the testimony of three expert witnhesses, Shelly Cohen
(“Cohen”), aregistered nurse; Dr. James Calvert Jones(“Dr. Jones’), an emergency room physician;
and Dr. Jeffrey Swetnam (“Dr. Swetnam”), a surgeon. Cohen testified regarding the independent
allegations of negligence by Le Bonheur. She asserted that Le Bonheur failed to ensure the
immediate availability of experienced individuals to provide well-organized care, and failed to
provide the personnel listed to assist in atraumaalert. Thus, Le Bonheur’ s treatment of Sarah fell
below the recognized standard of care. Cohen asserted that the Le Bonheur respiratory therapist
failed to follow the appropriate trauma protocol, that the charting of input and output of fluids was
insufficient and below the standard of care, and that the nurses lacked the knowledge of the fluids.
Cohen asserted that the care of two nurses did not meet the standard of care for anurse. Sheaso
asserted that the taking of vital signswas not done with sufficient frequency, that the nurses failed
to properly monitor and assess the situation, and that the recording chart contained gaps that were
unacceptable. Cohen also contended that the trauma team failed to meet the applicable standard of
care. Cohen’ stestimony did not address whether the deviation from the standard of care by any of
these persons caused Sarah’s death.

Y eubanks' s second expert was Dr. Jones. Dr. Jones' s testimony focused on Dr. Hertz. He
stated generally that Dr. Hertz' s actionsfell below the standard of care for the medical community.
When asked if thisdeviation from the sandard of carewasthe proximate cause of Sarah’ sdeath, Dr.



Jones stated that “| felt that Sarah’ s death was caused by afailure to recognize and stop theinternal
bleeding intime. . ..”

Finally, Y eubanks offered the expert testimony of Dr. Swetnam, a surgeon. Dr. Swetham
noted that no objective dataregarding Sarah’ scondition wasrecorded between 10:30 p.m. and 11:20
p.m. on the night she was at Le Bonheur. He testified that the actions of nurse Stephanie Plunk
(“Plunk™), an employeeof Le Bonheur, fell below the standard of carein that she failed to properly
document Sarah’s record. On direct examination, when asked what injuries Sarah sustaned as a
result of this deviation from the standard of care, Dr. Swetnam stated that

inmy opinion, if thedocumentati on had been adequate, then maybe somebody would
have picked up sooner that she, indeed, wasin shock and that shewas not stable and
she should not have been in CAT scan. At that point, it's possible that things could
have been revved up and a different track taken so that she could have gotten to the
operating room where she needed to be.

Dr. Swetnam then agreed that Sarah “ suffered injuries or ultimately death” because of thefailureto
properly document her condition.

When questioned about this assertion on cross-examination, Dr. Swetnam conceded that the
words “maybe” and “ possibly” “would not be adequate to sate to a reasonable medical certainty a
diagnosis’ that Dr. Swetnam would makefor apatient. Dr. Swetham acknowledged that he did not
know whether anyone looked at Plunk’s documentation on Sarah or was aware whether Plunk’s
documentation was “a hundred percent complete, zero percent complete or somewhere in
between . ...”

The proof showed that, while Sarah was in the radiology room and the resuscitation room,
shewasmonitored either by a“ dynamount” machineor a*“propac” machine, each of whichrecorded
and displayed her vital signs. Dr. Swetnam agreed that the information that Dr. Lezama or Dr.
Dunavant would have needed would have beenavailableto them on the monitors, and thereforetheir
actions would have been unaffected by what Plunk did or did not record. Dr. Swetnam testified on
Cross-examination:

Counsdl: | think, or at least | thought that we had gotten to an agreement on this
point, and that issimply this, that on that night, the things that were not documented
were, one, available, and, two, you cannot point to a single assessment, evaluation,
examination, decision of any kind that was made for Sarah Anderson by the doctors
that was based on anything that was either in or not in the documentation by Ms.
Plunk, don't you agree with that?

Dr. Swetnam: We can assume that.



Counsel: And that is where we were earlier, and with that assumption, you would
have to agree that the lack of documentation did not contribute to the death because
they were not using that documentation to make their decisions; agreed?

Dr. Swetnam: We can assume that.
Counsel: Do you agree?

Dr. Swetnam: With the previous caveat that the blood pressureswere actually taken,
yes.

Counsal: And you have no information that they were not?
Dr. Swetnam: No, | do not.

Thus, in his testimony, Dr. Swetnam ultimately agreed that the lack of documentation did not
contribute to Sarah’s death.

OnJuly 17, 2001, Y eubanksfiled anotice of voluntary dismissal asto the claimsagainst Dr.
Hixson and his employer, Pediatric Surgical Group. Y eubanks sclaims against Le Bonheur for its
own actions and the actions of Dr. Dunavant and Dr. Hertz remained at issue. Y eubanks then
concluded the entirety of her presentation of proof.

After Y eubanks closed her proof, Le Bonheur moved for a directed verdict on the claims
againg Le Bonheur arising out of its own aleged acts of negligence. The tria court granted the
motion. Thetrial judge stated:

... I think [Le Bonheur’s counsel] did a very skillful job of cross examination, and
| think that when he finished cross examining Dr. Swetnam as to his statement that
the lack of documentation contributed to the outcome, | think that Dr. Swetnam’s
opinion was specul ative as to what might have happened, what might not have been
observed by the doctors. He admitted on cross examination the presence of other
types of instrumentation in both the resuscitation room or the emergency room and
the CT room, where the doctors could observe the vital data, and he could not point
to any evidence that the doctors were unaware of the vital data or even that the
doctorsread any of the documentation of the nursesduring these proceedings. And
of course as apractical matter one would think, if you take the logical inferences of
the total testimony here, that if a doctor is at a patient working, that they are more
likely to observethe continuing digital or other display of these vital signs, that the
doctor conceded was before them, than they are to stop and look at the notes of the
recording nurse who is there in the room writing these things down for that
information. But whether one draws that inference or not, the opinion of Dr.
Swetnam that the deviation from the sandard of care in the recording does not
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approach the degree of medical certainty asto causation that in the Court’ smind can
make this a case of controversy for thejury.

The question is causation. | have listened to the entire trial testimony, I've
read the pages cited from the testimony of Dr. Swetnam, I've looked back at my
notes, and | do not find in any of that proof presented by [Y eubanks] that would rise
to the leve sufficient to send to the jury the issue of proximate cause with regard to
the claimed deviations under the standard of care by thetwo nursesasitrelatesto the
death of Sarah Anderson. . ..

| don't think liability—I think that there are good reasons why our law is
well-steeped in the view that fault isdefined as both negligenceand proximate cause,
and whilethereis negligencein this case, at |east astestified to by Dr. Swetham and
asin essenceagreedto by [ LeBonheur’scounsel], the second prong is causation, and
| do not believe that [ Y eubanks] has carried the burden such that on the issue of the
lack of documentation causing the death of this child.

Accordingly, I’'m going to grant the motion for directed verdict as it relates
toLeBonheur Hospital at least asit relatesto the two nursesand any claimed failure
to follow the standard with regard to the documentation.

Thus, the trial court found that Y eubanks's expert witnesses failed to establish that any actions of
LeBonheur caused Sarah’ sinjury or death, and therefore granted L e Bonheur’ smotion for directed
verdict on this clam.

Le Bonheur then moved for adirected verdict on the claim against Le Bonheur based on the
actionsof Dr. Dunavant. Thismotion was granted because of thelack of proof that Dr. Dunavant’s
care of Sarah fell below the applicable standard of care, or that his care proximately caused or
contributed to Sarah’s injuries. Finaly, Le Bonheur moved for a directed verdict on the claim
againg Le Bonheur based on the actions of Dr. Hertz. Thetrial court denied this motion. Dr.
Hertz' scounsel moved to strike Dr. Jones’ stestimony, asserting that histestimony did not establish
that Dr. Hertz' s actions deviated from the standard of care or caused Sarah’ sdeath. Thetria judge
indicated that he wasuncertain whether causation had been established asto Dr. Hertz, and said he
would render a decision the following day.

The next day, prior tothe trial court’ sruling on the motion to strike Dr. Jones’s testimony,
Y eubanksfiled anotice of voluntary dismissal of the claimsagainst Dr. Hertz and the claim againgt
LeBonheurfor Dr. Hertz' sactions. That same day, pursuant to section 20-12-127 of the Tennessee
Code Annotated, Y eubanksfiled apauper’ soath, asserting that shewasnot ableto bear the expenses
of the action. There was no hearing on Y eubanks' s assertion that she was a pauper .

3Yeubanks also filed a motion to proceed as a pauper during this appeal.
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On July 19, 2001, the trial court entered a written order on its rulings on Le Bonheur’s
motions. At this point, there were no further claims pending.

Under Tennessee Rule of Civil Procedure 54.04, Dr. Hixson and Pediatric Surgical Group,
Dr. Hertz, and Le Bonheur moved for discretionary costs in the amount of $76,710.74. In addition,
pursuant to Tennessee Rule of Civil Procedure 41.04, they asked that Y eubanks be required to pay
the discretionary costs prior to refiling her case against these defendants. After a hearing on the
issue, thetrial court awarded $36,401.35in discretionary costs. Further, thetrial judge ordered that
if Yeubanks refiled her case, “all proceedings against these Defendants will be stayed until the
Plaintiff has paid the above-awarded discretionary costs.”

On gpped, Y eubanks argues that the grants of directed verdict infavor of Le Bonheur arein
contravention of Tennessee Ruleof Civil Procedure50.01; that the orders of directed verdict and the
other pre-trial orders are not final and appealable under Tennessee Rule of Civil Procedure 54.02;
that the trial court erred in not permitting Y eubanks to introduce evidence regarding the daim
against Dr. Lezama; that the trial court erred in granting adirected verdict in favor of Le Bonheur
for its alleged acts of negligence; that the trial court abused its discretion in awarding discretionary
costsagaing Y eubanks, despite her pauper’ soath, andthat it erred in ordering her to pay those costs
prior to refiling her case.

Dr. Hixson and the Pediatric Surgical Group, aswell as Dr. Hertz, assert that Y eubanks's
appeal isfrivolous asit relates to them, since they were nonsuited, and seek costs and expenses on

appeal.

This Court reviews the trial court’s legal conclusions de novo with no presumption of
correctness. Campbell v. Florida Steel Corp., 919 SW.2d 26, 35 (Tenn. 1996).

Y eubanksfirst arguesthat thetrial court prematurely considered the defendants’ motionsfor
directed verdict. In support, Y eubanks cites Rule 50.01 of the Tennessee Rules of Civil Procedure:

A motion for adirected verdict may be made at the close of the evidence offered by
an opposing party or at the close of the case. The court shall reserve ruling until all
parties alleging fault against any other party have presented their respective
proof-in-chief. A party who movesfor adirected verdict at the close of the evidence
offered by an opponent may offer evidence in the event that the motion is not
granted, without having reserved the right so to do and to the same extent as if the
motion had not been made. A motion for adirected verdict which is not granted is
not awaiver of trial by jury even though all parties to the action have moved for



directed verdicts. The order of the court granting a motion for adirected verdict is
effective without any assent of thejury.

Tenn. R. Civ. P. 50.01 (emphasis added). Thus, under this rule, when parties to a suit alege
comparative fault, thetrial court isto reserveits ruling on amotion for directed verdict until all the
parties alleging comparative fault have presented their proof-in-chief.

In this casg, it is undisputed that Le Bonheur, Dr. Hertz, and Dr. Hixson and Pediatric
Surgical Group alleged comparative fault. Le Bonheur made three separate motions for directed
verdict at the close of Y eubanks's proof, prior to the proof-in-chief of any of the defendants. Two
of Le Bonheur’s motions for directed verdict were granted at that point. Y eubanks asserts that the
word “shall” in Rule 50.01 is mandatory, and therefore, this Court should vacate the grants of
directed verdict in favor of Le Bonheur. Le Bonheur responds that Y eubanks's counsel failed to
object to consideration of the motions for directed verdict at that time, thus waiving the argument
for appeal.

Thecourtsof Tennesseehavelongheld that “it isincumbent uponalitigant to call to thetrial
court’ s attention those errors he believes have adversely affected his case” In re South Central
Bell, 779 SW.2d 375, 380 (Tenn. Ct. App. 1989) (citing Lawrencev. Stanford, 655 S.W.2d 927,
929 (Tenn. 1983); East Sevier County Util. Dist. of Sevier County v. Wachovia Bank & Trust Co.,
570 S.W.2d 850, 854 (Tenn. 1978); Anderson County Quarterly Court v. Judges of 28th Judicial
Circuit, 579 SW.2d 875, 883 (Tenn. Ct. App. 1978)); seealso Norton v. McCaskill, 12 S\W.3d 789,
795 (Tenn. 2000); Tenn. R. App. P. 3(e) & cmt.;* 2 Tenn. Juris., Appeal and Error, §43n.13.°> “The
trial court must be given the opportunity to correct errorsin the conduct of atrial . . . beforealitigant
will be able to seek reversal on appeal.” In re South Central Bell, 779 S.W.2d at 795 (citing Rhea
v. Marko Constr. Co., 652 SW.2d 332, 334 (Tenn. 1983); Pendleton v. Evetts, 611 SW.2d 607,

4Rule 3(e) of the Tennessee Rules of Appellate Procedure, and its accompanying comment states in part:

... [lIln all casestried by ajury, no issue presented for review shall be predicated upon error in the
admissionor exclusion of evidence, jury instructions granted or refused, misconduct of jurors, parties
or counsel, or other action committed or occurring during the trial of the case, or other ground upon
which a new trial is sought, unless the same was specifically stated in a motion for a new trial;
otherwise such issues will be treated as waived.

Tenn. R. App. P. 3(e) (emphasis added). The comment to this Rule states: “ Failure to present an issue to the trial court,
therefore, will typically not merit appellaterelief. . ..” Tenn. R. App. P. 3(e) cmt.

5Ten nessee Jurisprudence states:

The chancellor cannot be put in error for failing to pass on exceptions to depositions where it is not
shown by the record that his attention was ever called to the exceptions or any action invoked by him
thereon, or that he even so much as knew of such exceptions. In such case, such exceptionswill be

considered as waived.

2 Tenn. Juris., Appeal and Error, § 43 n.13 (citing Wellsv. Jenkins, 7 Tenn. Civ. App. (Higgins) 566 (1917)).
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609 (Tenn. Ct. App. 1981); Valentine v. Conchemco, Inc., 588 SW.2d 871, 877 (Tenn. Ct. App.
1979)). Thus, an issue raised for the first time on appeal may be waived. Black v. Blount, 938
S.W.2d 394, 403 (Tenn. 1996).

In the case at bar, Le Bonheur made three separate motions for directed verdict. At notime
did Yeubanks's counsel object to the trial court’s consideration of the motions as premature or
untimely. Indeed, Yeubanks made substantive arguments opposing the motions. Moreover,
Y eubanksfiled no post-trial motion indicating that thetrial court’s consideration of the motionsfor
directed verdict was premature or untimely. On appeal, Yeubanks asserts that a dialogue that
occurred between counsel and the trial judge demonstrates that Y eubanks attempted to object to
consideration of themotion for directed verdict, but wasinterrupted by thetrial court. Thetranscript
of the exchange, however, does not bear out this assertion. Under these circumstances, we must
conclude that thisissue is waived on appeal.

Y eubanksarguesnext that thetrial court’ sordersfor directed verdict and on pre-trial motions
are not final and appealable orders under Rule 54.02 of the Tennessee Rules of Civil Procedure.
Rule 54.02 outlines the method by which thetrial court can makefinal and appeal able an order that
would otherwise not be afina order:

When more than one claim for rdief is present in an action, whether as a clam,
counterclaim, cross-claim, or third party claim, or when multiplepartiesareinvol ved,
the Court, whether at law or in equity, may direct the entry of afinal judgment asto
one or more but fewer than all of the claims or parties only upon an express
determination that thereisno just reason for delay and upon an express direction for
the entry of judgment. In the absence of such determination and direction, any order
or other form of decision, however designated, that adjudicates fewer than dl the
claimsor therightsand liabilities of fewer than al the parties shall not terminate the
action as to any of the claims or parties, and the order or other form of decision is
subject to revision at any time before the entry of the judgment adjudicating all the
claims and the rights and liabilities of all the parties.

Tenn. R. Civ. P. 54.02.

Here, Yeubanksfiled suit againg three doctors, one hospitd, and one pediatric group. Dr.
Dunavant was dismissed with prejudice based on hisimmunity; Dr. Hixson and Pediatric Surgical
Group were voluntarily dismissed; Le Bonheur wasorally granted adirected verdict for the actions
of itsemployees and for the actions of Dr. Dunavant; Dr. Hertz was voluntarily dismissed, as was
Le Bonheur for the actions of Dr. Hertz. Thetrid court then entered written orders reflecting the
grants of directed verdict. Thus, by the time the trial court entered the orders for directed verdict,
there were no defendants remaining in the case and no issues remaining to be adjudicated, except
costs. Under these circumstances, the orders must be considered final and appedable, and Rule
54.02 would be inapplicable. Thisissueiswithout merit.
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Y eubanks asserts next that the trial court improperly granted Le Bonheur’ s pre-trial motion
to dismiss claims against Le Bonheur for vicarious liability and under the doctrine of respondeat
superior for the actions of Dr. Lezama. While Le Bonheur’s motion was couched as a motion to
dismiss, and thetrial court’ sruling was agrant of that motion, we must determine the true nature of
thetrial court’ srulingin order to apply the appropriate standard of review. Here, neither theoriginal
complaint nor theamended complaint included aclaimwhich specified that Y eubanks sought to hold
Le Bonheur liable for the acts or omissions of Dr. Lezama. Thetria court examined whether Le
Bonheur was placed on notice that Y eubanks sought to assert such aclaim, and found that it had not.
Thus, rather than dismissing an existing claim, the trial court ruled in effect that Y eubanks had not
asserted such a claim until immediately before the trial. Consequently, Y eubanks was precluded
from introducing evidence at trid to establish Dr. Lezama s wrongful acts or omissions and Le
Bonheur’sliability for them. Thetrial court’s ruling, therefore, must be considered an evidentiary
ruling, reviewed on appeal under an abuse of discretion standard. See Rothstein v. Orange Grove
Ctr., Inc., 60 SW.3d 807, 811 (Tenn. 2001); Otis v. Cambridge Mut. FireIns. Co., 850 SW.2d
439, 442 (Tenn. 1992) (citations omitted) (“When arriving at a determination to admit or exclude
even that evidence which isconsidered relevant trial courtsare generally accorded awide degree of
latitude and will only be overturned on appeal where there is a showing of abuse of discretion.”).

In considering Le Bonheur’ s motion, the trial judge asked Y eubanks to show where in the
original or amended complant Le Bonheur would have been put on notice that it was being held
responsible for the actions of Dr. Lezama. Y eubanks directed thetrial judge to the language from
theorigind complaint alleging vicarious liability againgt Le Bonheur for theactions of “ Drs. Hertz,
Dunavant, and Hickson, [Sc] and its other employees or agents, under the doctrine of respondeat
superior,” as well as the amended complaint, which indicated that Le Bonheur was liable for
“[alllow[ing] unlicensed foreign studentsto practice medicineinitsfacility.” Thetrial judgefound
that thislanguage did not state a claim of “master/servant or agency liability of Le Bonheur for Dr.
Lezama.” Thetrid court inquired further about other documents in the record that would have put
Le Bonheur on noticethat Y eubanks was seeking to hold Le Bonheur liable for Dr. Lezama's acts
or omissions. Thetrial judge reviewed aresponseto amotion for summary judgment and a request
for admissions, and inquired about pending expert testimony regarding Dr. Lezama' sactions.® After
doing so, the trial court granted Le Bonheur’s motion as to claims based on the actions of Dr.
Lezama. Considering all of the circumstances, we cannot conclude that the trial court erred in

6Approximately three weeks after the trial court’s decision, counsel for Y eubanks orally moved to reconsider
theruling regarding Dr. Lezama. Counsel filed an exhibit with the trial court of documents indicating that Le Bonheur
was on notice that Y eubanks would be pursuing claims against L e Bonheur for the actions of Dr. Lezama. The exhibit
included Le Bonheur’ s response to a motion for summary judgment and memorandum of supporting law in which it
denied that Dr. Lezama was an agent, employee, or servant of Le Bonheur, and that Dr. Lezama was an independently
contracted doctor; and Y eubanks' smotion for partial summary judgment in which it alleged that Le B onheur waslegally
liable for the negligence of Dr. Lezama. Thereisno indication inthetrial record that thetrial judge ruled on the motion
toreconsider. Consequently, we review on appeal thetrial court’ srulingon Le Bonheur’soriginal motion, and examine
the pleadings brought to the trial judge’s attention at that time. Similarly, Yeubanks's appellate brief notes that, in
response to an interrogatory propounded by L e Bonheur requesting the names of individual sfor whom Y eubanks claimed
Le Bonheur was vicariously liable, Yeubanks named, among others, Dr. Lezama. However, nothing in the record
indicates that this interrogatory response was brought to the attention of the trial judge.
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finding that Y eubanks had not previoudy asserted a claim against Le Bonheur based on the actions
of Dr. Lezama, or that thetrial court abused itsdiscretion in precluding Y eubanks from introducing
evidence to support such aclaim.

Y eubanks argues next that thetrial court erred in granting Le Bonheur’ s motion for directed
verdict regarding theclaim against Le Bonheur based on the actions of itsnursesand Dr. Dunavant.
Y eubanks asserts that the record contains materia evidence to support the claim, and that Le
Bonheur’ s motion should have been denied.

In considering a motion for directed verdict, both the trial court and the appellate court must
look at all of the evidence, take the strongest legitimate view of the evidence in favor of the opponent
of the motion, and allow all reasonable inferences in favor of that party. All countervailing evidence
must be disregarded, and if there is then any dispute as to any material fact, or any doubt as to the
conclusions to be drawn from the whole evidence, the motion must be denied. Conatser v.
Clarksville Coca-Cola Bottling Co., 920 S.W.2d 646, 647 (Tenn. 1995); Hurley v. Tennessee
Farmers Mut. Ins. Co., 922 S.W.2d 887, 891 (Tenn. Ct. App. 1995). A directed verdict cannot
be sustained if there is material evidence in the record that would support a verdict for the plaintiff
under any of the theories the plaintiff has advanced. Id.

Under Tennessee law, to support a claim for medical malpractice, the plaintiff must prove
the following three elements:

(1) Therecognized standard of acceptabl e professional practiceinthe profession and
the specialty thereof, if any, that the defendant practices in the community in which
the defendant practices or in a similar community at the time the alleged injury or
wrongful action occurred;

(2) That the defendant acted with less than or failed to act with ordinary and
reasonable care in accordance with such standard; and

(3) Asaproximate result of the defendant’ s negligent act or omission, the plaintiff
suffered injuries which would not otherwise have occurred.

Tenn. Code Ann. § 29-26-115 (Supp. 2002); see also Kilpatrick v. Bryant, 868 S.W.2d 594, 598
(Tenn. 1993). Thus, the plaintiff must demonstrate the appropriate standard of care, show that the
defendant deviated from that standard, and finally, connect the deviation from the standard of care
to theinjury sustained by the patient. A plaintiff must “provetha it ismore likely than not that the
defendant’ snegligence caused plaintiff to suffer injurieswhichwould have not otherwise occurred.”
Kilpatrick v. Bryant, 868 S.W.2d at 602 (quoting Boburka v. Adcock, 979 F.2d 424, 429 (6th Cir.
1992)). “A mere possibility of such causation is not enough; and when the matter remains one of
pure speculation or conjecture or the probabilities are at best evenly balanced, it becomesthe duty
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of the court to direct averdict for the defendant . . . .” 1d. (quoting Lindsey v. Miami Dev. Corp.,
689 S.W.2d 856, 861 (Tenn. 1985)). Thus, the supreme court continued,

proof of causation equating to a “possibility,” a“might have,” “may have,” “could
have,” is not sufficient, as a matter of law, to establish the required nexus between
the plaintiff’sinjury and the defendant’ s tortious conduct by apreponderance of the
evidencein amedical malpractice case. Causationinfactisamatter of probability,
not possibility, and in a medical malpractice case, such must be shown to a
reasonable degree of medical certainty.

Id. (quoting Lindsey v. Miami Dev. Corp., 689 S.W.2d at 861-62).

In the case at bar, both nurse Cohen and Dr. Swetnam testified that the care by the nurses at
LeBonheur fell below theestablished standard of care. Cohen’ stestimony did not addresstheissue
of causation. Dr. Swetnam, however, was questioned on direct examination regarding how the
nurses failureto properly document Sarah’ s record impacted her. Dr. Swetnham stated:

inmy opinion, if thedocumentati on had been adequate, then maybe somebody would
have picked up sooner that she, indeed, wasin shock and that she was not stable and
she should not have beenin CAT scan. At that point, it’s possiblethat things could
have been revved up and a different track taken so that she could have gotten to the
operating room where she needed to be.

(Emphasis added). Moreover, on cross-examination, Dr. Swetnam acknowledged that no
assessment, eval uation, examination, or decision made for Sarah was based upon anything that was
either included or not included in the nurses' documentation.

Based on this testimony, the trid judge Sated:

... | think that Dr. Swetnam’s opinion was speculative as to what might have
happened, what might not have been observed by the doctors. . . . [T]he opinion of
Dr. Swetnam that the deviation from the standard of care in the recording does not
approach the degree of medical certainty asto causation that inthe Court’ s mind can
make this a case of controversy for thejury.

The question is causation. | have listened to the entire tria testimony, I've
read the pages cited from the testimony of Dr. Swetnam, I’ ve looked back at my
notes, and | do not find in any of that proof presented by [Y eubanks] that would rise
to the leve sufficient to send to the jury the issue of proximate cause with regard to
the claimed deviations under the standard of care by thetwo nursesasitrelatesto the
death of Sarah Anderson. . . .
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Wefind no error in the trial court’s decision. Accordingly, thetria court’s grant of Le Bonheur’s
motion for directed verdict on the claim against it arising out of the actions of its nurses and Dr.
Dunavant is affirmed.’

Y eubanksal so arguesthat thetrial court abused itsdiscretion in awarding discretionary costs
because they were punitive in nature and because she is proceeding as a pauper.

Near the conclusion of the trial, Yeubanks filed a pauper’s oath. Subsequently, the
defendants who had already been voluntarily dismissed moved to recover costs in the amount of
$76,710.74. See Tenn. R. Civ. P. 54.04(2),% 41.04.° After a hearing, the trial judge awarded
$36,401.35 in discretionary costs. Such costs are awarded at the trial court’s discretion, and the
award will not be overturned unless it evinces an abuse of that discretion. Stalsworth v.
Grummons, 36 S.W.3d 832, 835 (Tenn. Ct. App. 2001) (citing Perdue v. Green Branch Mining
Co., 837 S.W.2d 56, 60 (Tenn. 1992)).

Here, Y eubanks assertsthat thetrial court abused itsdiscretioninawarding the costs because
the costs were punitive, and because she is proceeding as a pauper. After reviewing the record we
find that thetrial court’ sorder was not punitive in nature, but rather, was the result of consideration
of all of the factors involving atrial that lasted almost six weeks and resulted in the trial court’s

7With regard to the directed verdict for Le Bonheur’s vicarious liability for the actions of Dr. Dunavant, it
appearsthat no medical expert offered testimony regarding Dr. Dunavant’ salleged negligenceor the causal relationship
between his actions and Sarah’s death.

8 Rule 54.04 statesin part:

Costsnotincludedinthebill of costs prepared by the clerk are allowable only in the court’ sdiscretion.
Discretionary costs allowable are: reasonable and necessary court reporter expenses for depositions
or trials, reasonable and necessary expert witness fees for depositions or trials, reasonable and
necessary interpreter feesfor depositions or trials, and guardian ad litem fees; travel expenses are not
allowable discretionary costs. Subject to Rule 41.04, a party requesting discretionary costs shall file
and serve amotion within thirty (30) days after entry of judgment. The trial court retainsjurisdiction
over amotion for discretionary costs even though a party has filed anotice of appeal. The court may
tax discretionary costs at the time of voluntary dismissal.

Tenn. R. Civ. P. 54.04(2).
9
Rule 41.04 states:
If a plaintiff who has once dismissed an action in any court commences an action based upon or
including the same claim against the same defendant, the Court may make such order for the payment
of costsof the action previoudy dismissed asit may deem proper and may stay the proceedingsin the

new action until the plaintiff has complied with the order.

Tenn. R. Civ. P. 41.04.
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dismissal of claimsagainst some defendantsand theplaintiff’ svoluntary dismissal of claimsagainst
other defendants.

Plaintiff contendsthat thetrial court abused its discretion in awarding costs because shewas
proceeding as apauper under section 20-12-127 of the Tennessee Code Annotated, which dates:

(& Any civil action may be commenced by aresident of this state without giving
security as required by law for costs and without the payment of litigation taxes due

by

(1) Filing the following oath of poverty; . . .and
(2) Filing an accompanying affidavit of indigency as prescribed by court rule.

(b) Thefiling of acivil action without paying thecosts or taxesor giving security for
the costs or taxes does not relieve the person filing the action from responsibility for
the costs or taxes but suspends their collection until taxed by the court.

Tenn. Code Ann. 8 20-12-127 (Supp. 2002). Thus, the plaintiff must file the oath and the affidavit
of indigency. Here the record indicates that Y eubanks filed an oath of poverty, but it does not
include an affidavit of indigency. Moreover, even when the plaintiff properly files a pauper’ s oath
and an affidavit of indigency, the plaintiff isnot relieved from paying the costs or taxes; the payment
ismerely suspended. See Robert Banks, Jr. & June F. Entman, Tennessee Civil Procedure § 4-9(b)
& Nn.203 (1999 & Supp. 2001). Thus, thetrial court did not abuse its discretion in awarding costs
against Y eubanks, and this decision is affirmed.

Finally, Y eubanks argues that the trial court erred in requiring her to pay the awarded costs
prior to refiling her case. The payment of such costs is addressed in Rule 41.04 of the Tennessee
Rules of Civil Procedure, which provides:

If a plaintiff who has once dismissed an action in any court commences an action
based upon or induding the same claim against the same defendant, the Court may
make such order for the payment of costsof the action previously dismissed asit may
deem proper and may stay the proceedings in the new action until the plantiff has
complied with the order.

Tenn. R. Civ. P. 41.04 (emphasis added). The rule clearly contemplates that the determination of
when the plaintiff must pay costs previoudy ordered is made after the caseisrefiled. Thus, thetrid
court erred in ordering that the costs be paid prior to the refiling of the case, and this decision must
be reversed.
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Finally, defendants Dr. Hixson and Pediatric Surgical Group, and Dr. Hertz seek their costs
and expenses on appeal, arguing that this appedl, asit relatesto them, isfrivolous. After areview
of the record, we decline to find the appeal frivolous.

The decision of the trial court is affirmed in part and reversed in part, as set forth above.
Costs are taxed to the appellant, Christina K. Y eubanks, individually, and as natural parent and
surviving next of kin of Sarah Nicole Anderson, and her surety, for which execution may issue, if
necessary.

HOLLY KIRBY LILLARD, JUDGE
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