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OPINION

This appeal involves the consolidation of two cases concerning the same administrative
action of the Solid Waste Region Board of Metropolitan Nashville and Davidson County [“the
Region Board”] on Consolidated Waste Systems, LLC's [“CWS’] application for permission to
construct aClass IV construction and demoalition landfill in the community of Old Hickory. CWS
initiated the permit process by filing an application with the Division of Solid Waste Management
of the Tennessee Department of Environment and Conservation on December 29, 1999. Pursuant
to the Solid Waste Management Act of 1991, CWS caused a copy of that petition to be filed with
theRegionBoard. SeeTenn. Code Ann. 8§ 68-211-814(b)(2)(A)(2001). Also consistent withthe Act
the Region Board conducted a public hearing for the purposes of considering the application
consistent with its Region Plan of Solid Waste Management. Tenn. Code Ann. § 68-211-814(a)(1).

The Region Board conducted its hearing on May 11, 2000. At the hearing on CWS's
application, several citizens of Old Hickory, Lakewood and the surrounding community gave
statements in opposition to the establishment of the landfill. Residents and council members
provided oral and written statements in support of rejecting the application. Among those arguing
for rejection werethe appelant, Sherard Edington, counsel Courtney Hollins Edington, and L orette
Geyer and her husband, Richard Geyer. Although the Region Board was comprised of fifteen
members, only nine were present. CWS, for its part, presented evidence suggesting a need for the
landfill in light of decreased life expectancies for other facilities in the region and the need for a
recyding facility, in light of the Region Plan’s 25% waste reduction policy. According to the
administrative record, the Region Board Chair, April Ingram, abstained from voting on the
application, reducing the number of voting board members to eight.

After more than an hour of discusson concerning Old Hickory’s need for another Class 1V
landfill, whether the landfill would belocated in aflood plain, whether thelandfill encroached upon
burial grounds, and the nature of the site as a ‘landfill only’ or a *landfill/recycling facility,” the
Board entertained thefirst of what would be threemotions regarding whether the gpplication should
be granted or rejected. Thefirs motionwasto reject the application. Thismotion to rgect met with
a four-four tie vote. The members who had voted for rejection of the gpplication voiced their
concern about the doubts presented to the Board concerning the location and nature of the landfill
and the need for such alandfill. Two morevotesweretaken - one to accept and one more to reect.
Both resulted in four-four ties. At no time did the Region Board Chair vote to break thetie. The
Region Board issued no formal ruling rejecting the application as non-compliant with the Region’s
waste disposal plan. Likewise, no formal ruling issued approving the application.

On May 12, 2000, the Board Chair forwarded aletter to the Commissioner of Environment
and Conservation. In that |etter the Chair reported that “it may be concluded that no decision was
reached by this board on the Cumberland Corners' application within the ninety-day time frame
mandated by T.C.A. 8 68-211-814(b)(2)(A).” CWS filed the first and only petition for judicia
review of the Region Board proceedings on June 9, 2000. In that petition, CWS averred that the
Region Board had either failed to act, as provided in section 814, within the required ninety day
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period or, in the alternative, should the court find that the failure to approve amounted to arejection
of the application, that the Region Board acted arbitrarily and capriciously, and the rejection is
unsupported by substantial or material evidence consistent with the standard of judicial review
enunciated in Tennessee Code Annotated section 4-5-322.

The Region Board responded to that petition on July 14, 2000. On July 28, Appdlant
Edington filed his motion to intervene in this case, number 00-1799-11. Mr. Eddington sought an
order remanding the case to the Region Board for avote or, in the alternative, to declare that thetie
vote constituted a rejection of the petition.

On October 19, whileits original petition for judicial review was still pending, CWS filed
an application with the State Control Board seeking a ruling vindicating the Commissioner’s
authority to issue apermit without an affirmative vote granting the gpplication. On December 5, the
State Control Board held that the Region Board lost its opportunity to decide within the statutory
ninety day period and, as aresult, the Commissioner had the authority to issue the landfill permit.
Consistent with that ruling, the Commissioner issued the permit on December 13, 2000.

As aresult, Metro filed its Petition for Writ of Certiorari challenging the actions of the
Control Board and Commissioner asarbitrary and capricious, and seeking aded aration that CWS's
application with the Control Board was not timely filed. This Petition for Writ of Certiorari in case
number 00-4014-1 was filed simultaneously with the Solid Waste Region Board’ s motion to amend
response and to assert a counter claim in case number 00-1799-11. That counterclaim sought an
injunction against CWSfrom taking further actions based on the permit issued by the Commissioner.

On February 6, 2001, CWSnonsuiteditspetitionfor judicial review in casenumber 00-1799-
[1. Edington and Metro opposed the nonsuit and filed motionsto continuethelitigation. CWSfiled
a response in opposition to intervenor's motion to continue litigation, which the trial court
considered as a motion to dismiss for failure to state a daim under Tennessee Rules of Civil
Procedure 12.02. OnMay 25, 2001, the chancery court filed its Memorandum and Order dismissing
the counter claims in case number 00-1799-11, finding in pertinent part:

T.C.A. 868-211-814(b)(2)(B) requireswritten analysis by the Region Board
for argection to occur: the legislation places a burden upon the Region Board to
show in writing why the application isinconsistent with its own solid waste disposal
plan. Further, the statute makes clear that pursuant to T.C.A. 868-211-814(b)(2)(B)
the Region Board shall make adecision about the application during a90 day period.
The Region Board did not carry these burdens. It did not express an intent to reject
the applicaion. The opportunity to exercise decision making power over the
application for this permit by the Region Board was|ost with the lapse of the ninety
day statutory period.

The Region Board' sresponse and counterclaim admit that it failed to have a
guorum at two meetings during which it expected to vote on the application and that
it did not vote on those dates. It admits that the Region Board members voted
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(resulting in atie vote) but complains that moving the application decision to the
commissioner (five months after the Region Board’ stie vote) kept the Region board
from voting again. No authority is cited by the Region Board for a remand and
supplemental vote. I nstead, the Region Board arguesthat itsdemand for another vote
survives the Rule 41 dismissal taken by Consolidated.

For purposes of this motion, this court finds that the tie vote was not a
rejection of the application which, pursuant to T.C.A. 868-211-814(b)(2)(C) could
prevent the Commissioner from granting the permit. The ninety (90) day period for
voting by the Region Board lapsed in May 2000.

The Court applied the rules of statutory construction to reach these
conclusions. “Legidativeintent and purpose areto be ascertained primarily fromthe
natural and ordinary meaning of the statutory language...” JoAnn White Mooney v.
Joe Sneed 30 SW. 3d 304, 306, (Tenn. 2000) (citing Statev. Pettris986 S.W.2d 540,
544 (Tenn. 1999)).

When considering a Motion to Dismiss pursuant to Rule 12.02(b) of the
Tennessee Rules of Civil Procedure, the trial court must accept all of the factual
allegationsin the complaint as true, and construe the complaint liberally in favor of
the plaintiff. See, Wallacev. National Bank of Commerce, 938 S.W.2d 684 (Tenn.
1996). A complaint should not be dismissed for failure to state a claim unless it
appears beyond doubt that the plaintiff can prove no set of facts in support of his
claimwhichwould entitiehimtorelief. See, Coulter v. Hendricks, 918 SW.2d 424
(Tenn. App. 1995). The Region Board asserts no set of factsto support itsclaim that
the Region Board should retainthe power to control the application decision after the
ninety (90) day lgpse. Regardless of the permit outcome before the Commissioner,
there is no authority to show that Consolidated deprived the [Region] Board of its
vote or its power to vote. The Region Board’s counterclaim is dismissed.

Thelntervenor participated asan aggrieved party intheroleof defendant. Its
answer is captioned “ Response by Intervenor to Petition for Judicial Review.” This
Responseseeksan order sending the permit application back to the Region Board for
avote, or for a declaration that atie vote by the Region Board is arejection of the
application. For all the reasons set forth above, the Intervenorsfail to state aclam
and are dismissed as parties pursuant to Rule 12.02 of the Tennessee Rules of Civil
Procedure.

Thislawsuit was begun and then dismissed by Consolidated. Court costsare
taxed to Consolidated.

It isso ORDERED.

From this order Sherard Edington appeals, asserting as error thetrial court’ s determination that the
tie vote of the Region Board was not a rgection of the application and that the Commissioner had

authority to issue a permit without the approva of the Region Board.

On February 15, 2002, the chancery court entered its memorandum in case no. 00-4014-I

holding that the Control Board' s actions were supported by substantial and material evidence and
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affirming the Control Board’ sfinding that the Commissioner did have authority to issue the permit.
In support of this order, the trial court relied, as did the Control Board, on section 68-211-
814(b)(2)(A) requiring a find decision on the application within ninety days of the filing of sad
application. From this order Metro appealed. These cases were consolidated for argument and
disposition becauseboth invol ve the sameissues, the effect of thetie votesin the Region Board and
the resulting authority and jurisdiction of the Control Board and the Commissioner.

For hispart, Edington arguesthat Roberts Rulesof Order, the commonly recognized source
for parliamentary procedure, provides that affirmative motions pass only upon amajority vote. He
assertsthat failure of CWS' s application to receive such amajority vote hasthe effect of arejection
of the application. Metrojoinsin thisargument only so far asto say that the application before the
Board was not approved. Absent such approval, Metro arguesthe Commissioner of the Department
of Environment and Conservation and the Control Board respectively did not have jurisdiction to
passupon CWS sapplication. CWS, the State Control Board, and the Commissioner, for their part,
assert that since the Region Board deadl ocked and issued no formal findings approving or rejecting
the application, no action was teken by the Board. CWS's Petition for Judicial Review and the
Metro Region Board' s Petition for Writ of Certiorari were both resolved by the trial court in favor
of CWS and the State Control Board and the Commissioner. The controlling issue, theresult of the
four four tievote, isaquestion of law. Assuch, it receives de novo review with no presumption of
correctness. Tenn. R. App. P. 13; see Winchester v. Little, 996 S.W.2d 818, 822 (Tenn. Ct. App.
1998).

The Metro Region Board was created as a result of the Solid Waste Management Act of
1991. The statute providing for the Region Board's existence devolved upon the Board power
concomitant to the Department of Environment and Conservation. The statutory purpose of that
legislationwastorequirelocal participationinthe solid waste management and flow control policies
of the state, to reduce inter county flow of solid waste, to encourage local responsibility for localy
generated solid waste. See Tenn. Code Ann. § 68-211-101, et seq.(2002). As the Region Board
argues, the statutes do provide “ after theplan isapproved the region must approve an application for
apermit for a solid waste disposal facility or incinerator within the region asis consistent with the
Region’ sdisposal needs before any permit isissued by the Commissioner pursuant to this Chapter.”
See Tenn. Code Ann. § 68-211-814(b)(1)(D)(2001). However, the statute aso provides, in part:

The region shall render a decision on the application within ninety (90) days after
receipt of a complete application. The region shall immediately notify the
Commissioner of its acceptance or rejection of an application.

This provision isimmediately fol lowed by:

(B) The region may reject an application for a new solid waste disposal
facility or incinerator or expansion of an existing solid waste disposal facility or
incinerator within the region only upon determining that the application is
inconsi stent with the solid waste management plan adopted by the county or region
and approved by the department, and the region shall document in writing the
specific grounds on which the application is inconsistent with such plan.
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Tenn. Code Ann. § 68-211-814(b)(2)(B)(2001)(emphasis added).

When the Region Board, with eight voting members present and achairperson who abstained
from voting, had first voted on a Motion to Reject, which resulted in four afirmative votes, four
negative votes, and an abstention, a motion to adopt was made. This motion resulted in four votes
in the affirmative, four votes in the negative with the chairperson abstaining. After this secondtie
vote was taken a very pertinent question was posed to metropolitan legal counsd present for the
meeting.

“Unidentified Speaker: Does failure to approve constitute a disapproval in the statute?

Ms. Knight: No, it doesnot. First of al, thefirst decision wasto reject. Your first decision
was to reject, but not to approve, and the second decision was a failure to goprove, and failure to
approve- - argjectionisrequired if thereisarejection based on thefailure to meet therequirements
of the plan.

So without that - - without specifically setting it up in writing the reasons why he’ s faling
to meet the requirements of the plan, it's not avalid decision.”

Following thisimminently correct advice, a second Motion to Reject resulted in four votes
in the affirmative, four votes in the negative and another abstention by the chair.

Asdetermined by the State Control Board, the Commissioner and the Chancellor, Tennessee
Code Annotated section 68-211-814(b)(2)(B)(2001) is susceptible of no other reasonable
construction than that given to the Region Board by metropolitan legal counsd.

The authority of the Region Board as well as the Control Board is statutory. In construing
the application of this statute, courts are required to give effect to every section wherever possible
in order to avoid a statutory nullity. See Tidwell v. Collins, 522 SW.2d 674 at 676 (Tenn. 1975).
Thestatuteby itsterms placesthreeessential requirementsupon the Region Board. First, theRegion
Board isto issue a decision accepting or rejecting a permit within ninety days after the application
isfiled. Second, the Region Board must accept and gpprove goplications which are consistent with
the Region plan for waste management. Third, should the Region Board find that an applicationis
inconsistent with that plan, the Board isto reject that application inwriting, listing the materid facts
and legal conclusionswhich result inthedenial. Itisalso clear from the face of the statute, that the
power of the Region Board is co-existent with the power of the State Control Board with the
exceptions of the af orementioned requirments. Edington and the Metro Region Board would argue
that Roberts' Rules of Order dispenses with the statutory requirements of an approval or arejection
as contemplated by the statutes. Such a result would render the provisions of the statute
meaningless. Neither chancery court decision resulted in such afinding, and both decisions are
affirmed in their entirety. The costs of this appea are taxed 75% against the Metropolitan
Government of Nashville and 25% against Sherard Caffey Edington. The causes areremanded to
their respectivetrial courtsfor further proceedings as may be necessary consistent with thisopinion.



WILLIAM B. CAIN, JUDGE



