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Edward Risher (“Plaintiff”) accepted employment with Cherokee Bui ck-Pontiac-Oldsmobile-GMC
Truck, LLC, and Cherokee New Car Alternative, LLC (“Defendants’). There was no written
contract between Plaintiff and Defendants. Plaintiff claims he was offered a salary of $75,000
annually plus commissions, and that he accepted this offer. Defendants never paid Plaintiff this
amount. Plaintiff was fired after several months of work. Plaintiff sued for breach of contract,
detrimental reliance, and violation of Tenn. Code Ann. 8 50-1-102. The jury returned averdict in
Plaintiff’s favor, and judgment was entered on this verdict. Defendants appeal. We affirm.
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OPINION

Background

Inlate 1999, Mike Simone, Defendants’ general manager, and Plaintiff discussed the
possibility of Plaintiff accepting employment as the general manager of aused car super center that
Defendantsplanned to openinJohnson City, Tennessee. Walter L eipuner, the owner of Defendants,



testified that sometime after he and Mr. Simone talked to Plaintiff about Plaintiff’s filling the
position but before Plaintiff was hired, he and Mr. Simone “ decided [they] weren’t going to go that
routeand [they] didn’t do anything about it for acouple of months.” Plaintiff testified he never was
informed of this change and believed he was hired to be the general manager of the used car super
center. AtthetimePlaintiff and Mr. Simonefirst talked about Plaintiff’ s possibleemployment with
Defendants, Plaintiff wasworking as the general sales manager for Grindstaff Kiaand was earning
$66,227 annually, which consisted of $1,500 per month in salary plus commissions on sales.

In early January of 2000, Plaintiff accepted Defendants’ offer of employment.
Plaintiff alleges the offer he accepted was for employment as the general manager of the used car
super center at a salary of $75,000 per year plus 10% commissions on net profits. Plaintiff and
Defendants had no written contract of employment. Plaintiff testified that he and Defendants had
an oral contract that “was specifically for the year that wasindicated in the salary.” Plaintiff began
to work for Defendants on January 18, 2000.

Plaintiff wasin the process of refinancing his home when he accepted employment
with Defendants. Plaintiff and hiswife wererefinancing in order to turn their thirty year mortgage
into a fifteen year one, with dightly higher monthly payments. The lender sent a request for
verification of employment form to Defendants because the lender required documentation to
substantiate Plaintiff’s future salary. Mr. Simone completed the form and signed it as genera
manager for Defendants. Theform listed Plaintiff’ sposition asgeneral sdesmanager for Cherokee
Buick in Rogersville. Plaintiff testified at trial that the form stated his gross base pay was* seventy-
five thousand dollars ($75,000.00) annually, plus commissions.”

Shortly after Plantiff accepted employment with Defendants, Mr. Simone told
Plaintiff that Defendants were “engaged in conversation” regarding buying a Daewoo franchise.
Plaintiff testified that Mr. Simone told him “they would need a sdes manager with import
experience” and that Mr. Simone requested a copy of Plaintiff’s resume that Defendants could
forward to Daewoo.

Because the used car super center Plaintiff claims he was hired to manage had not
been established when Plaintiff began hisemployment, Plaintiff worked in several different positions
during his employment with Defendants. Based upon the $75,000 per year salary Plaintiff alleges
thepartiesagreedto, Plaintiff expected hisweekly paychecksto beapproximately $1,442. Plaintiff’s
first paycheck, however, was for only $500.00. At trial, Plaintiff testified his monthly expenses
when he accepted employment with Defendants were over $2,500 per month, an amount more than
Plaintiff was paid by Defendants. Plaintiff complained to Mr. Simone, his immediate supervisor,
regarding this pay discrepancy and testified that Mr. Simone told him that “they cut that check
hastily.” Plaintiff further testified Mr. Simonerequested that Plaintiff stay calmand* everythingwill
be taken care of.” Plaintiff received a second check dated the same date as his first paycheck for
$76.92. Plaintiff’ s paychecks continued to be in the amount of $576.92 through the end of April.
Paintiff complained to Mr. Simone several moretimesand testified hewastold he should not worry
because“whenever everything became profitablethat they would catch up all theback pay....” At
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one point, Plaintiff suggested if Mr. Simone could not handl e the problem perhaps Plaintiff should
speak toMr. Leipuner. When Plaintiff madethissuggestion, hewasinstructed that therewasachain
of command and that it was Mr. Simone’ s responsibility to communicate with Mr. Leipuner, not
Plaintiff’s. Plaintiff wastold to “follow achain of command.”

On two occasions during hisemployment with Defendants, Plaintiff received bonus
checks. In March 2000, Plaintiff received abonus check for $1,000. Thenin April 2000, Plaintiff
received abonuscheck for $2,000. Plaintiff testified he believed he receivedthese checksasaresult
of his complaints to Mr. Simone regarding the money Plaintiff believed he was owed. Plaintiff
stated he believed “ Mike Simone was actually doi ng something to recoup the moniesthat was owed
me because they came up with alittle money here, alittle money there and then a the end increased
my salary.”

Attheend of April, Plaintiff told Mr. Simone hewould no longer be ableto continue
working at the salary hewasbeing paid. Plaintiff’s salary then wasincreased to $923.08 in hisMay
5, 2000, paycheck. In addition, Plantiff testified that when he spoke to Mr. Simone at that time,
Plaintiff was reassured “the back pay that they owed me, will be coming forthwith.”

Mr. Leipuner testified at trial and aportion of hisdepositionwasread at trial. During
his deposition, Mr. Leipuner testified that he had spoken to Mr. Simone one to two hours prior to
the deposition but stated he could not recall much about the conversation including whether Mr.
Simone had told him about discussions that Mr. Simone previously had with Plaintiff, whether Mr.
Leipuner and Mr. Simone had reached an agreement regarding how Mr. Leipuner would testify, or
whether Mr. Leipuner and Mr. Simone had reached an agreement about what the truth is. When
asked why he could not recall details about a conversation that had occurred only one to two hours
prior, Mr. Leipuner testified he could not remember because “thisisn’t the biggest thing | havein
my life” and “[i]Jt'snot amajor issueto me.” Mr. Leipuner also testified during deposition “I can
terminate anybody for any reason whatsoever. . . . | don’t have to have a reason to terminate
anybody.” Mr. Simone did not testify.

Attrial, Mr. Leipuner testified he was the person who determined salarieswithin the
company and wasthe only onewithin the company who could determinewho was entitled to abonus
and when. Mr. Leipuner testified that he and Mr. Simonehad discussed Plaintiff’ ssdary origindly
and determined the amount together.

When questioned about sending Plaintiff's resume to the Daewoo people, Mr.
Leipuner testified that when he applied for the Daswoo franchise he had to produce histories on
himself, his partner, Mr. Simone, Plaintiff, and Defendants’ service manager because Daavoo
wanted to know who would be in management.

Mr. Leipuner testified that Mr. Simone did not have the authority to sign the

verification of employment formthat Mr. S mone had signed for Plaintiff’ slender. Normaly, such
aform would go to the office manager for signature. However, Mr. Leipuner also testified that Mr.
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Simone did have access to Plaintiff’s salary information. When questioned about the $75,000
written on the verification of employment form, Mr. Leipuner testified that Plaintiff “could have
earnedthat if hehad doneagoodjob.” However, Mr. Leipuner testified Plaintiff’ sannud salary was
“[about twenty-five thousand dollars’ and that Plaintiff was not guaranteed any kind of
compensation over and above hisbase pay of $25,000. Evidenceat trial showed Plaintiff never was
paid based upon asalary of $25,000, but instead his paychecks would havetotaled an annual salary
of over $29,000.

Mr. Leipuner denied that Plaintiff ever complained to him about any discrepancy in
his pay. Further, Mr. Leipuner testified that he was not aware Plaintiff claimed to have a contract
for $75,000 pluscommissionsuntil thislawsuit wasfiled. Mr. Le puner testified hisdoor “isdways
open, and rarely closed,” but that there was a chain of command. Regarding hisopen door policy,
Mr. Leipuner testified “I’'m the owner, | can do what | want there.”

Plaintiff wasfiredin May of 2000, allegedly for violating acompany policy by selling
a car to his son without Mr. Leipuner's permission. Plaintiff testified he had Mr. Leipuner’s
permission and that Mr. Leipuner had suggested thesale. Mr. Leipuner testified he never signed off
on the sale documents and, therefore, did not approve the sale. Mr. Leipuner also testified that the
company policy is an unwritten one that was not posted anywherein the dealership. Mr. Leipuner
further testified Plaintiff wasfired al so because of hispoor job performance. However, Mr. L& puner
admitted that he had given Plaintiff two bonuses during the time Plaintiff worked for him. Mr.
Leipuner testified there is a difference between a commission and a bonus. He testified that a
commissionisan*exact amount” or aset percentagewhile“[a] bonusis something wherethe owner
says, ‘Hey, thisguy’ sredly working histail off and isdoing agreat job and I'm goingto throw him
something extra.’”

Plaintiff sued Defendants for breach of contract, detrimental reliance, and violation
of Tenn. Code Ann. § 50-1-102. During discovery, Plaintiff requested Defendants provide
information regarding their financial condition for each month for the period of January 18, 2000,
toJanuary 17, 2001. Ontheday of trial, Defendants produced therequested documentation, but only
for the first four months of 2000, and only for Cherokee New Car Alternative, LLC. Defendants
produced nothing for Cherokee Buick-Pontiac-Oldsmobile-GMC Truck, LLC. As a result of
Defendants' failureto comply with discovery requests, the Trial Court refused to allow Defendants
to produce evidence at trid that showed Defendants incurred losses in late 2000. Defendants
claimed these losses offset the profitsearnedin early 2000. TheTrial Court alowed Plaintiff to use
the figures produced to come up with Defendants' net profit for that time period and then dlowed
Plaintiff to request that the jury multiply the total by three to determine the net profit for the entire
year 2000. A portion of Plaintiff’ sclaimed damageswas based on Defendants’ net profit for theyear
2000.

Tria beganinMarch of 2002. Thejury returned averdict in Plaintiff’ sfavor finding

that the parties had a contract; Defendants breached the contract; Plaintiff relied to hisdetriment on
the representations made by Defendants regarding Plaintiff’s employment; and that Defendants
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induced, influenced, persuaded, or engaged Plaintiff to quit hisformer employment by meansof false
or deceptive representations concerning the amount and character of pay or compensation that
Plaintiff would receive as Defendants’ employee. Plaintiff presented evidence showing damagesin
the amount of $103,224.48, which broke down to $35,653.71 in salary and $67,570.77 in
commission on net profits. Thejury awarded Plaintiff damagesin theamount of $55,000. TheTrial
Court entered its judgment based upon the jury verdict awarding Plaintiff judgment against the
Defendants for $55,000 plus interest from January 17, 2001, a the rate of ten percent per annum
until paid. The Trial Court denied Defendants Motion for a New Trial and/or Motion to Alter or
Amend Judgment Notwithstanding the Verdict. Defendants appesl.

Discussion

Although not stated exactly as such, Defendants raise several issues on appeal: 1)
whether there was material evidence to support the jury’' s verdict that a contract existed between
Defendants and Plaintiff and that Defendants breached that contract; 2) whether there was material
evidence to support the jury’s verdict that there was detrimental reliance; 3) whether there was
material evidenceto support thejury’ sverdict that Defendantsviolated Tenn. Code Ann. 8 50-1-102;
4) whether there was material evidence to support the amount of damages awarded to Plaintiff; and
5) whether the Triad Court abused itsdiscretion in awarding pre-judgment interest. Wewill address
each issuein turn.

“Findings of fact by ajuryin civil actionsshall be set asideonly if thereisno material
evidence to support the verdict.” Tenn. R. App. P. 13(d). Asour Supreme Court has explained:

It is the time honored rule in this State that in reviewing a judgment based upon a
jury verdict the appel late courts are not at liberty to weigh the evidence or to decide
wherethe preponderancelies, but arelimited to determiningwhether thereismaterial
evidence to support the verdict; and in determining whether there is material
evidence to support the verdict, the appellate court is required to take the strongest
legitimate view of al the evidence in favor of the verdict, to assumethe truth of all
that tendsto support it, allowing all reasonable inferencesto sustain the verdict, and
to discard all to the contrary. Having thus examined the record, if there be any
material evidenceto support the verdict, it must be affirmed; if it were otherwise, the
parties would be deprived of their constitutional right to trial by jury.

Crabtree Masonry Co., Inc. v. C & R Constr., Inc., 575 SW.2d 4, 5 (Tenn. 1978).

Wefirst addresswhether therewas material evidenceto support thejury’ sverdict that
a contract existed between Defendants and Plaintiff and that Defendants breached that contract.
Defendants argue that Plaintiff failed to offer material evidence that an employment contract for a
definite term existed.



A contract “need not be in writing unless required by law . . . .” Bill Walker &
Assocs,, Inc. v. Parrish, d/b/a Parco Enters., Inc., 770 SW.2d 764, 771 (Tenn. Ct. App. 1989). In
Tennessee, the general ruleisthat “a contract for employment for an indefinite term isa contract at
will and can be terminated by either party at any time without cause.” Bringle v. Methodist Hosp.,
701 S.\W.2d 622, 625 (Tenn. Ct. App. 1985). However, our Supreme Court has stated that “ahiring
at so much per week, or month, or year is a hiring for that period, provided there are no
circumstances to the contrary.” Delzell v. Pope, 294 SW.2d 690, 694 (Tenn. 1956). Interpreting
Delzell, this Court stated:

[O]ur Supreme Court apparently digned itself with those courts that recognize ‘a
hiring at so much per week, or month, or year is a hiring for that period, provided
there are no circumstances to the contrary.” In doing so, however, the Court
emphasized that the time of payment, of itself, isnot conclusive that the parties have
agreed that the employment or agency is to continue for the pay period, but is a
materia circumstance to be considered, in connection with other relevant facts.

McCall v. Oldenburg, 382 S.W.2d 537, 540 (Tenn. Ct. App. 1964) (quoting Delzell, 294 SW.2d at
694).

Paintiff testified hewas offered “ $75,000 per year in salary and 10% commission of
net profits’ to be the “general manager of the used car super center.” He further testified he and
Defendants had an oral contract “specificdly for the year that was indicated in the salary.” In
addition, the verification of employment form signed by Mr. Simone was offered into evidence.
Plaintiff tedtified that the form states his gross base pay was “seventy-five thousand dollars
($75,000.00) annudly, pluscommissions.” Evidenceal sowaspresented showing Plaintiff never was
paid based upon an annual salary of $75,000, and that he was fired before working for Defendants
for a year. This evidence is both material and supports the jury’s verdict that Plaintiff and
Defendants had a contract for a definite term and that Defendants breached that contract. Asthere
ismaterid evidenceto support theverdict, wewill not set asdethe jury’sverdict on thisbasis. We
affirm on thisissue.

We next consider whether there was material evidence to support the jury’s verdict
that there was detrimental reliance. Detrimentd reliance also isreferred to as promissory estoppel.
Foster & Creighton Co. v. Wilson Contracting Co., Inc., 579 SW.2d 422, 427 (Tenn. Ct. App.
1978). Detrimental reliance involves “[a] promise which the promissor should reasonably expect
to induce action or forbearance on the part of the promissee or athird person and which doesinduce
such action or forbearance [and] is binding if injustice can be avoided only by enforcement of the
promise.” Amacher v. Brown-Forman Corp., 826 S.\W.2d 480, 482 (Tenn. Ct. App. 1991) (citation
omitted). Detrimental reliancerequiresthe plaintiff to show that the defendant made apromiseupon
which the plaintiff reasonably relied and that the reliance resulted in detriment to the plaintiff.
Engenius Entm’t, Inc. v. Herenton, 971 SW.2d 12, 20 (Tenn. Ct. App. 1997).



Paintiff testified Defendants promised to pay him $75,000 a year, plus 10%
commissions on net profits. Plaintiff testified the verification of employment form signed by Mr.
Simone and provided to Plaintiff’s lender stated his gross base pay was “seventy-five thousand
dollars ($75,000.00) annually, pluscommissions.” Plaintiff testified that in order to accept thejob
with Defendants, he left hislong-time job at Grindstaff. He testified that the previous year he had
made atotal of $66,227 in salary and incentivesworking as the general sales manager of Grindstaff
Kiaand as the assistant used car manager. Evidence also was presented which showed that when
Plaintiff accepted the job with Defendants, he and his wife were refinancing their mortgage to
change from a thirty-year one to a fifteen-year one with higher monthly payments. The evidence
further showed Plaintiff suffered from relying on Defendants promise because Plaintiff was paid
by Defendants an amount per month that was less than his monthly expenses.

Defendants cite Rampy v. ICI Acrylics, Inc., for the proposition that “the foregoing
of other employment opportunities, even for better pay, is a necessary part of participating in the
labor market, and does not constitute sufficient detriment to invoke the doctrine of promissory
estoppel.” Rampy v. ICI Acrylics, Inc., 898 SW.2d 196, 211 (Tenn. Ct. App. 1994). We note,
however, that in Rampy, this Court was applying thelaw of Mississippi, not Tennessee. However,
even if the Rampy rule applies and Plaintiff cannot rely upon leaving hisjob at Grindstaff to show
detrimental reliance, Plaintiff still produced other material evidence to support hisclam. Plaintiff
continued with the process of refinancing his home, which resulted in a higher monthly payment,
based upon his reliance on the promises made by Defendants. Plaintiff, and hislender, relied upon
the verification of employment form which Plaintiff testified showed Plaintiff's salary to be
“seventy-fivethousand dollars ($75,000.00) annually, pluscommissions.” Thus, therewasmaterial
evidence to support the jury’ sverdict that Plaintiff relied to his detriment on the promises made by
Defendant. We, therefore, affirm on thisissue.

Next, we consider whether there was material evidence to support thejury’ sverdict
that Defendants violated Tenn. Code Ann. § 50-1-102. In pertinent part, Tenn. Code Ann. 8§ 50-1-
102 states:

It is unlawful for any person to induce, influence, persuade or engage workers to
change from one (1) place to another in this date, or to bring workers of any classor
calling into this state to work in any type of labor in this state through or by means
of false or deceptive representations, fal seadvertising or fal se pretenses, concerning
the kind and character of the work to be done, or amount and character of the
compensation to be paid for suchwork . . . .

Tenn. Code Ann. 850-1-102(a)(1) (2003).
Plaintiff offered evidence of false or deceptive representations both concerning the
kind and character of the work to be done and of the amount and character of the compensation to

bepaid. Specificaly, Plaintiff testified he was hired to be the general manager of the used car super
center, aposition that existed or would exist inthe near future. However, Mr. Lepuner testified that
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sometimeafter heand Mr. Simonetalked to Plaintiff about Plaintiff’ sfilling that position but before
Plaintiff washired, Mr. Leipuner and Mr. Simone* decided [they] weren’t going to go that route and
[they] didn’t do anything about it for a couple of months.” Plaintiff testified he was not informed
of this change and believed when he was hired that he was to be the general manager of the used car
super center.

Regarding the amount and character of the compensation, Plaintiff testified
Defendants agreed to pay him $75,000 a year, plus 10% commissions on net profits. However,
Paintiff actually was paid based upon an annual salary of approximately $29,000 per year and
received only $3,000 in bonus checks. Plaintiff testified that had he been paid 10% commissions
on net profits, based upon the information Defendants provided, he would have received
approximately $23,500 during the time he was employed. In addition, the evidence showed that
shortly after Plantiff began to work for Defendants, Mr. Simone requested a copy of Plaintiff’s
resumeto forward to Daewoo because “they would need a sales manager with import experience,”
which Plaintiff had asaresult of his previous employment. Thisevidenceis materia and supports
thejury’ sfindings and verdict that Defendants violated Tenn. Code Ann. 8 50-1-102. Weaffirmon
thisissue.

We next consider whether there was material evidence to support the amount of
damagesawarded to Plaintiff. “ A jury verdict within the bounds of proven damages does not require
aremittitur.” England v. Burns Stone Co., Inc., 874 SW.2d 32, 39 (Tenn. Ct. App. 1993).

Plaintiff presented evidence showing damagesin the amount of $103,224.48, which
broke downto $35,653.71 insalary and $67,570.77 in commission onnet profits. SinceDefendants
did not comply with proper discovery requests, the Trial Court properly exercised its discretion in
allowing Plaintiff to utilize the figures for the first four months of 2000, and to request the jury
multiply thisamount by three to determine his damages, if any, based upon net profits. Plaintiff’s
testimony and the documentary evidence showing Defendants' net profits supported the amount
Plaintiff requested. Plaintiff subtracted from the damagesrequested themoney he earned during the
remainder of the contract year from the job he obtained after Defendants fired him. Plaintiff also
subtracted the $3,000 he received from Defendants in bonus checks. The jury awarded Plaintiff
$55,000 in damages. As there is material evidence to support the jury’s award of damages of
$55,000, and as the jury’s award is within the bounds of proven damages, we affirm on thisissue.

Finally, we consider whether the Trial Court abused its discretion in awarding pre-
judgment interest. Our Supreme Court has stated:

[a]n award of prejudgment interest is within the sound discretion of the trial court
and the decision will not be disturbed by an appellae court unlesstherecordreveals
amanifest and pal pable abuse of discretion. Thisstandard of review clearly veststhe
trial court with considerable deference in the preudgment interest decision.
Generally stated, the abuse of discretion standard does not authorize an appellate
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court to merely substitute its judgment for that of the trial court. Thus, in cases
where the evidence supports the trial court’s decision, no abuse of discretion is
found.

Myint v. Allstate Ins. Co., 970 S.W.2d 920, 927 (Tenn. 1998) (citations omitted). In Scholzv. SB.
Int’l, Inc., this Court discussed awards of prejudgment interest stating:

Parties who have been wrongfully deprived of money have been damaged in two
ways. First, they have been damaged because they have not received the money to
which they are entitled. Second, they have been damaged because they have been
deprived of the use of that money from the timethey should havereceived it until the
date of judgment. Awards of pre-judgment interest are intended to address the
second type of damage. They are based on the recognition that a party is damaged
by being forced to forego the use of its money over time. Thus, our courts have
repeatedly recognized that prejudgment interest isawarded, not to punish thewrong-
doer, but to compensate the wronged party for the loss of the use of the money it
should have received earlier.

Scholzv. SB. Int’l, Inc., 40 SW.3d 78, 82 (Tenn. Ct. App. 2000) (citations omitted).

The evidence and the jury verdict support a finding that Plaintiff was deprived by
Defendantsof the useof the money he should havereceived earlier. The evidence supportsthe Trial
Court’ sdecision, and thuswe find no abuse of discretion inthe Trial Court’saward of prejudgment
interest. We, therefore, affirm on thisissue.

Conclusion

The judgment of the Trial Court isaffirmed, and this cause is remanded to the Trial
Court for such further proceedings as may be required, if any, consistent with this Opinion and for
collection of the costs below. The costs on appeal are assessed against the Appellants, Cherokee
Buick-Pontiac-Oldsmobilee-GMC Truck, LLC and Cherokee New Car Alternative, LLC, and their
surety.

D. MICHAEL SWINEY, JUDGE



