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OPINION
Facts and Procedural History

On August 22, 1997, Appellant Sheila Trull ("Sheila") gave birth to her daughter, M.T.
("M.T."). Only days after M.T. was born, Sheilatested positive for drugs, and, believing that M.T.
might be affected, the Tennessee Depatment of Children's Services ("DCS") investigated the
situation. Upon further inquiry, DCS determined that Sheila did have a history of drug abuse and
attempted suicide, but declined to intervene as Sheila's family was assisting inraising M. T. and the
situation was under control.

Sheilacontinued to retain custody of M. T. until April 1998, when Sheilawas charged with
aggravated assault for stabbing her mother’s boyfriend, William Young ("Young"), with a knife.



Sheila went to prison on a reduced plea of simple assault. Once DCS received notice of this
incident, Sheila's mother, Brenda Trull ("Brenda"), was given custody of M.T. Sheila was
subsequently released and resumed living with Brendaand M.T. Sheilawas referred to the Carey
Counseling Center where she was diagnosed with having bipolar disorder mixed with psychosisand
poly-substancedependence. 1n Sheila ssituation, the substances of dependenceared cohol, cocaine
and cannabis.

On June 8, 1999, Sheila and Brendatook M.T. to the Humboldt General Hospital, and she
waslater transferred to the Jackson-M adi son County Genera Hospital Pediatriclntensive Care Unit.
M.T. had taken some of Sheila s prescription medicine, Depakote, and at 3:00 a.m., Sheilafound
someof her pillsweremissing. Though Sheiladid not know if M.T. had taken some of thepills, she
knew somewere missing. Rather than taking M. T. to the hospital immediately, Sheilaand Brenda
slept until 1:00 p.m. the following afternoon and, when they were unable to wake M.T., they took
her to the emergency room.

Upon this incident, M.T. was removed from Brenda's custody and transferred to a foster
parent, Sue James (" Sue"), because of DCS's concerns of either neglect or inadequate supervision.
Sue was M.T.'s foster parent until October 2000. Immediatdy upon taking custody, M.T. wasin
need of medical assistance from various specialists. One of M.T.'s legs was very weak dueto a
decreased tendon reflex, and M. T. was unable to stand on it very well. M.T. went to the Kiwanis
for speech therapy. M.T. also required the assistance of an ophthalmologist as she was far-sighted
and her eyes crossed. She also went to regular pediatric exams and a neurologist. In addition, she
has since been diagnosed with ADHD for which she receives medication.

By June 29, 1999, DCS had developed M.T.'s initial permanency plan, outlining the
responsibilities the involved parties had, what their duties were, and when visitation for Sheilaand
M.T. would occur. Sheilaand Brendaboth attended the meeting at which the responsibilitiesin the
permanency plan, and non-compliancewith them, were explained, and both agreed with the plan and
signedit. The permanency plan called for visitation weekly at the Burger King in Humboldt. This
schedule of visitation abruptly ended when Sheila was incarcerated in April 2000 for aggravated
assault. Between the end of June 1999 and the beginningof April 2000, Sheilavisited M. T. on eight
occasions out of a possible forty. When she did visit M.T., there was little conversation between
Sheilaand M.T. At all of her visitswith M.T., Sheila paid no attention to M.T., sat with her back
to M.T., and went outside to smoke. This evidence was undisputed by Sheilaat trial. At most of
the other scheduled times, Brenda and other family members would show up and visit with M.T.,
but twenty percent of the time, no one showed up. Sheilaadmitted in her testimony that the reasons
for failing to visit M.T. at Burger King were either drunkenness or hangovers from drunkenness.
The dates on which Sheilavisited M. T. were: June 30, July 8, 15, 29, September 9 and December
30, 1999, and February 24, and March 17, 2000.

On April 4, 2000, only five days after a second permanency plan was developed by DCS,

Sheila was arrested and charged with attempted murder, which was later reduced to aggravated
assault. Sheilawas drunk and dlit thethroat of Jerry Bell, Brenda's boyfriend at thetime. Whilein
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prison, the DCS case manager, LeslieNims("Nims"), attempted to converse with Sheila, but Sheila
only spoke with her for afew minutes and did not ask about M.T. Shella, from thetime M.T. went
into state custody, did not contact Nims even though Sheilaknew Nimswas the DCS case manager.
Sheilaalso did not send any cards, gifts or support to M.T. after M.T. entered state custody.

Since June 1, 2001, M.T. has lived with new foster parents who intend to adopt her if she
becomes available for adoption. M.T. has since grown closer to her foster parents and calls her
foster mother "mom" as well as telling other children that her foster mother is her mother. M.T.
shows no signs that she remembers Sheila and, when the DCS adoption case worker, Linda Spain
("Spain™) would visit, M.T. never asked about her birth mother.

While in prison, Sheila held two jobs, one of those jobs was described as being "in
horticulture” and the other was an "industrial cleaner.” In addition, Sheila took some optional
coursesincluding a parenting program, anger management, expanded food and nutrition education,
and drug abuse counseling.

Sheila was released from prison on May 23, 2002, and was contacted by Spain. Spain
informed Sheila that a foster care review board meeting was coming up and tha Sheila should
attend. At no time during that conversation did Sheila ask to visit M. T.

Sheilacurrently liveswith William Y oung, thevictim of Sheilasassault withaknifein 1998,
in'Y oung’ stwo-bedroom trailer home. Sheila, at thetime of thetrial, wasinthe middle of receiving
adivorce and intended to marry Y oung soon thereafter. When visited by Spain and Nims on July
8, 2002, to review the case's quarterly report, Sheila showed Spain and Nims the room she was
fixing up for M. T. but at no point requestedtovisit M.T. According to the Carey Counseling Center
outpatient therapist, Donna Richardson, Sheilastill hasabipolar disorder with psychosisand poly-
substance dependence but they are in "partial remission.” A Carey Counseling psychological
examiner, David Robins, met with Sheilaon six occasions since her release from prison in 2002 and
testified that she was stable and did not appear to be on any illicit drugs or under the influence of
alcohol. At thetimeof trial, Sheilaremained unemployed but had applied for work at two nursing
homes, Subway, and Kentucky Fried Chicken. Before being imprisoned in April 2000, Sheila had
never held a job for more than two months. Y oung currently is employed in refrigerator and air
conditioning repair work and earns between $400 and $700 per week.

The Tennessee Department of Children's Services filed a petition to terminate the parental
rightsof the appellant, SheilaDiane Trull, to M.T., thechild at issue, on May 18, 2001, inthe Circuit
Court for Gibson County. Trial took placeon July 25, 2002, beforetheHonorable William B. Acree,
sitting by interchange for the Honorable Clayton Peeples. The trial court entered an order to
terminate Shella Trull's parental rights on August 29, 2002, and Ms. Trull timely filed a notice of
appeal on September 5, 2002. She presents the following issue for our review: whether the trid
court committed prejudicid error in finding that clear and convincing evidence of grounds for
termination of parental rights existsand that such terminationisin the best interests of her daughter.



Standard of Review

In order for acourt to terminate aperson’s parental right to their child, it must make afinding
by clear and convincing evidence that one of the grounds for termination exists and that such
termination isin the best interests of the child. Tenn. Code Ann. 8 36-1-113(c)(1)(2). Becausethe
casewastried beforeatria court without ajury, we must review the case de novo upon the record
with a presumption of correctness of the findings of fact by thetrial court. If the evidence does not
preponderateagai ng the findings, wemust affirm, absent an error of law. T.R.A.P. 13(d). If thetrial
court has not made aspecific finding of fact asto aparticular matter, we must review the factsinthe
record under apurely de novo review. Fieldsv. Sate, 40 S.W.3d 450, 457 n.5 (Tenn. 2001); Inthe
Matter of Valentine, 79 S.W.3d 539, 546 (Tenn. 2002). For all issues of law, we review them de
novo upon the record with no presumption of correctness. Union Carbide Corp. v. Huddleston, 854
S.W.2d 87, 91 (Tenn. 1993); In the Matter of Valentine, 79 S.W.3d at 546.

Law and Analysis

It has long been recognized that a parent has a fundamental right to the care, custody and
control of hisor her child. Sanley v. Illinois, 405 U.S. 645, 651 (1972). However, the rights a
parent has to one's children are not absolute and may be terminated upon evidence that at least one
ground for termination exists and such termination isin the best interest of the child. Tenn. Code
Ann. 8 36-1-113(c)(1)(2) & (g). Because such afinding would terminate arecognized, fundamental
right, Tennessee law requires a heightened standard of proof by clear and convincing evidence.
Tenn. Code Ann. 8 36-1-113(c)(1). Clear and convincing evidence has been defined in Tennessee
as "evidence in which there is no serious or substantial doubt about the correctness of the
conclusionsdrawn from theevidence." Hodgesv. SC. Toof & Co., 833 S.\W.2d 896, 901 n.3 (Tenn.
1992). The grounds upon which parental rights may be terminated are enumerated in Tennessee
Code Annotated section 36-1-113(g) and "the existence of any oneof the statutory baseswill support
atermination of parental rights.” Inre CWW.,, NWW., ZWW.,, & A.L.W., 37 SW.3d 467, 473
(Tenn. Ct. App. 2000) (citations omitted).

The ground which this court shall address concerns abandonment of the child for a period
of four consecutive months prior to the parent's period of incarceration if the parent wasincarcerated
at the time the proceeding was initiated.! Pursuant to the Tennessee Code Annotated and for the
purposes of section 36-1-113(g)(1), "abandonment” by a parent or guardian means that:

A parent or guardian is incarcerated at the time of the ingtitution of an action or
proceeding to declare a child to be an abandoned child, or the parent or guardian has

1Though the trial court found that the Department of Children's Services had established the grounds of
abandonment by failureto support, Tenn. Code Ann. 88 36-1-113(g)(1) and 36-1-102(1)(A)(i), removal of the child by
court order for six months with poor persisting conditions of the parent, Tenn. Code Ann. § 36-1-113(g)(3), substantial
non-compliance of the parent with the permanency plan, Tenn. Code Ann. 8 36-1-113(g)(2), and mental incompetence
of the parent, Tenn. Code Ann. 8 36-1-113(g)(8), this court need not address the trial court's rulings on those issues, as
only one ground for termination must be proven by clear and convincing evidence.
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been incarcerated during all or part of the four (4) monthsimmediately preceding the
institution of such action or proceeding, and either haswillfully failed to visit or has
willfully failed to support or make reasonable payments toward the support of the
child for four (4) consecutive months immediately preceding such parent's or
guardian'sincarceration. . . .

Tenn. Code Ann. 8 36-1-102(1)(A)(iv).

Inaddition, "willfully failed to visit" isdefined as"thewillful failure, for aperiod of four (4)
consecutive months, to visit or engage in more than token visitation[.]" Tenn. Code Ann. § 36-1-
102(1)(E). "Token visitation™ is also defined in the Code as visitation which "constitutes nothing
more than perfunctory visitation or visitation of such an infrequent nature or of such short duration
asto merely establish minimal or insubstantial contact with the child[.]" Tenn. Code Ann. § 36-1-
102(2)(C).

Appellant in her brief contends that the trial court erred in finding that she willfully
abandoned her child. Shefirst argues that the trial court erred because there wasno period of four
consecutive months beforeincarceration in which Appellant willfully failed tovisit her child. From
the point at which DCStook custody of M. T. to the day of Appdlant’sincarceration in April 2000,
Appellant visited her child eight timesout of apossibleforty visits. Specifically, Appe lant appeared
at the scheduled visitation time on June 30, July 9, July 15, July 29, September 9, December 30,
1999, and February 24, and March 17, 2000. Though Appellant testified that shebelieved shevisited
M.T. "[p]robably thirteen" timesrather than just eight, Sue James, M.T.'sfoster parent at that time,
and LeslieNims, the DCS case manager, both testified, and thetrial court found, that Appelant only
visited on eight occasions. Appdlant's testimony is uncertain and, therefore, insufficient to
overcome the presumption of correctnessin favor of the trial court's findings.

Next, Appellant contendsthat thetrial court erred asamatter of law whenit foundthat, given
the dates on which Appellant did show up for the visitation time, there was a period of four
consecutive monthsinwhich Appellant willfully failedto visit her daughter. Though thesedatesare
spaced apart such that thereis no period of four consecutive months, the trial court found, and this
court agrees, that the visitation was"token™ within the meaning of thestatute. Appellant’sargument
failsto take into account that "token" visitation means either perfunctory visitation or visitation of
such an infrequent nature as to establish minimal contact with the child. Tenn. Code Ann. § 36-1-
102(1)(C). Thetrid court apparently found that Appellant’s visitation was "token" because of its
infrequency.? Itistruethat Tennessee courts havefound the ground of abandonment exists by virtue

2Thetrial court made threereferencesinitsfindings. Specifically, it stated at one point: "[i]n fact, [Appellant]

saw the child — let’s see, about four weeks in a row — during June of 1999, and July, 1999, until December 30, 1999,
[Appellant] didn't see the child. Excuse me, except for one time [Appellant] did. Then after that, [Appellant] only saw
the child about once a month two or three different times.” Later, the trial court again made reference to the visitation
schedule stating: "[Appellant][has not] seen the child when [Appellant] had an opportunity to do so, [Appellant] went
from July of 1999, and D ecember, 1999, and saw the child one time." Finally, initsorder, the trial court found that:
(continued...)
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of aparent’ svisitsbeing infrequent though avoiding the technical requirement of afour consecutive
month period without visitation. See e.g., Adoption of Kratochwvil v. Kratochvil, 1998 WL 681334,
(Tenn. Ct. App. 1998). In addition to the infrequent nature of the visits, Sue Jamestestified that "at
all of themother’s[visits]," "[Appellant] didn't pay any atentionto[M.T.]. Shekept her back to her.
Therewasn't any inter-reaction [sic] between her and [M.T.] at that time. [Appellant] would just sit
there and eat or go out and smoke. Therewasn't alot of talking and playing.” After reviewing the
record, thisaccount of Appellant'svisitswent undisputed on cross examination of Ms. James, direct
examination of Appellant, or examination of any other witness. We find that such infrequency,
coupled with the nature of the visits themselves, constituted "token" visitation within the meaning
of Tennessee Code.

In addition, failing to visit on€'s child must be "willful" to constitute abandonment. Tenn.
Code Ann. 8§ 36-1-102(1)(E). When asked why she did not visit her daughter on more occasions,
Appellant admitted that she was probably drinking alcohol or had a hangover from periods of
intoxication. Suchfailureto visit was not for reasons such as employment or illness. Inlight of the
fact that the visits were scheduled in advance for every Thursday at 9 am. according to the
permanency plan of June 1999, such behavior shows an indifference on the part of Appdlant in
failing tovisit her child. 1t was Appdlant'schoice to drink in excess such that she would be unable
to appear at the scheduled visitation times. Such achoice evidencesawillful failure on Appellant's
part to exercise her visitation rights. Therefore, wefind that Appellant'sfailuretovisit for morethan
token visitation waswillful. Thiswillful failureto engagein morethan token visitation was proven
by clear and convincing evidence and established a ground for termination of Appellant's parental
rights. Since only one ground for termination of parental rights must be established by dear and
convincing evidence, this court does not address the trial court's findings on the other grounds for
termination.?

In addition to aground for termination, a petitioner must also prove by clear and convincing
evidence that such termination is in the best interests of the child. Tenn. Code Ann. § 36-1-
113(c)(2). Thelegislature has set out what atrial court must consider in determining what isin a
child's best interests. Specifically, section 36-1-113(i) of the Tennessee Code Annotated provides

In determining whether termination of parental or guardianship rightsisin the best
interest of the child pursuant to this part, the court shall consider, but is not limited
to, the following:

(1) Whether the parent or guardian has made such an adjustment of circumstance,
conduct, or conditions as to make it safe and in the child’ s best interest to be in the
home of the parent or guardian;

2(...conti nued)
"Respondent Sheila Diane Trull haswillfully failed to visit or to engage in more than token visitation for more than four
(4) consecutive months immediately preceding the filing of the Petition (prior to incarceration)."

3See supra note 1.



(2) Whether the parent or guardian has failed to effect a lasting adjustment after
reasonabl e effortsby available social servicesagenciesfor such duration of timethat
lasting adjustment does not reasonably appear possible;

(3) Whether the parent or guardian has maintained regular visitation or other contact
with the child;

(4) Whether a meaningful relationship has otherwise been established between the
parent or guardian and the child;

(5) The effect a change of caretakers and physical environment is likely to have on
the child's emotional, psychological and medical condition;

(6) Whether the parent or guardian, or other person resding with the parent or
guardian, hasshown brutality, physical, sexual, emotional or psychological abuse, or
neglect toward the child, or another child or adult in the family household;

(7) Whether the physical environment of the parent'sor guardian's home is healthy
and safe, whether there is criminal activity in thehome, or whether there is such use
of alcohol or controlled substances as may render the parent or guardian consistently
unable to care for the child in a safe and stable manner;

(8) Whether the parent's or guardian's mental and/or emotional status would be
detrimental to the child or prevent the parent or guardian from effectively providing
safe and stable care and supervision for the child; or

(9) Whether the parent or guardian has paid child support consistent with the child
support guidelines promulgated by the department pursuant to 8 36-5-101.

Tenn. Code Ann. 8 36-1-113(i).

We find the holding that termination of Appellant's parental rightsisin the best interest of
the child to be supported by clear and convincing evidence in the trid court below. First, the last
time that the Appellant saw her daughter was on March 17, 2000, when M.T. was only two and a
half years old. Linda Spain, the DCS adoption case worker for M.T., testified, and the trial court
found, that M. T. has no memory of Appdlant and that M.T. calls her foster mother "mom.” Spain
further testified that M. T. tellsthe other children that her foster mother isher momand that M. T. had
not asked about her real mother. No evidence was presented to support afinding that a meaningful
relationship existed between Appellant and M.T. Second, thetrial court must consider the effect of
a change in caretakers on the child. The trial court stated that this child in particular has special
physical and mental needswhichit found the Appellant unableto meet. LindaSpain further testified
that M.T. had tested low inlanguage and math skills, that she was receiving speech therapy, that she
had Attention Deficit Hyperactivity Disorder, and that disrupting M.T.'s current placement would
be very detrimental to the child. These circumstances, coupled with the fact that M. T. was placed
in state custody because of Appellant'snegl ect, suggest that termination of Appellant'sparental rights
and alowing the new foster parents to adopt M. T. would be in the child's best interests. Next, the
trial court found that visitation rights were only exercised on eight occasions out of apossibleforty
fromthetime M.T. was placed in state custody to the point that Appellant wasincarcerated in April
of 2000. Thislack of visitation cuts against Appellant's argument that termination of parental rights
would not bein the child's best interests. Another factor thetrial court incorporated in itsfindings
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was the fact that Appelant had provided no child support for M.T. Though Appellant was either
unemployed or in prison whileM.T. remained in state custody, the evidencein therecord showsthat
Appellant hassent M.T. no gifts, birthday or Christmas cards, or any other type of support toindicate
that Appellant took any parental responsibility for M.T. While Appellant testified that her reason
for sending nothing was because a person in Leslie Nims' office indicated that M. T. would not
receive whatever Appellant sent, this is not supported by any evidence other than Appellant's
testimony.

In addition, thetrial court found that the environment that Appelant would provide would
be dangerous to the child. The court below found that Appellant's previous neglect almost killed
M.T. when the child took some of Appellant's prescription pills. Additionaly, the court was
concerned about Appellant's criminal record for assault and aggravated assault and found that such
ahistory for violence pointed to termination of Appellant's parental rights. Not only does Appellant
have a criminal record which includes violent crimes, but sheis currently living, and at the time of
trial isplanning to marry, avictim of one of her assaults, William Y oung. Finally, though Appellant
has been drug and alcohol free since entering prison in April of 2000, the trid court found that the
evidence supported a finding that there is a danger the Appellant would return to her old habits of
abusing drugs and alcohol. This finding is supported by the testimony of Donna Richardson, an
outpatient therapist at Carey Counseling Center who worked with the Appellant and her mother in
their rehabilitation. Richardson testified that Appellant had been diagnosed, as of June 2002, with
bipolar disorder, psychosis and poly-substance dependence, al in partial remission.

We understand Appellant's situation of completing her time in prison and wishing to start
over again. However, thelaw requiresthis court to consider what isin the best interest of thechild,
not the best interest of the parent. Our review of the record, and thefindings thereon, corrdate with
the findings of the trial court on the issue of what the best interest of M.T. are. Wefind clear and
convincing evidence that termination of Appellant's parental rights and allowing M.T. to move on
with her life arein the child's best intered.

Conclusion

For the foregoing reasons, we affirm the judgment of thetrial court. Costs are judged
against Appellant, Sheila Dianne Trull, for which execution may issue, if necessary.

ALAN E. HIGHERS, JUDGE



