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Thisis a child custody case. The parties were married in 1995. At that time, both were in the
military and lived in North Carolina. About a year later, the parties had a daughter, who is the
subject of this dispute. The father left the military. In 1999, after the mother received military
orders, the parties moved to the navy base in Millington, Tennessee. Within a few months, the
parties separated, and thefather moved back to hishometown in Pennsylvania. In 2001, both parties
petitioned for divorce. At thetrial, the only dispute was over custody of the parties minor child.
After abench trial, thetria court granted custody to the mother, based in part on the benefit of the
child remaining in the same surroundings, rather than moving to Pennsylvaniawith the father. The
father filed this appeal. While the appea was pending, the appellate court granted the father’s
motion to consider the post-judgment factsthat the mother had remarried, her new husband is also
inthemilitary, and that she and her new husband want to accept ordersto moveto England with the
child. Inlight of the post-judgment facts, we reverse the trial court’s custody determination and

award custody to the father.

Tenn. R. App. P. 3 Appeal asof Right; Judgment of the Circuit Court is



Reversed and Remanded

HoLLy M.KIRBY, J., delivered the opinion of thecourt, inwhich W. FRANK CRAWFORD, P.J., W.S,,
and ALAN E. HIGHERS, J., joined.

Marc E. Reisman, Memphis, Tennessee, for the appellant, Bryan Michael Schmalhofer.
Christopher L. Brown, Memphis, Tennessee, for the appellee, Stacey Anne Schmalhofer.
OPINION

Plaintiff/Appellee Stacey Anne Schmalhofer (“Mother”) and Defendant/Appellant Bryan
Michael Schmalhofer (“Father”) met in Chicago in August 1994, where they were both stationedin
the United StatesNavy. They began living together while Father wasin thefinal stagesof divorcing
hisfirst wife. Father hasason, Taylor, from his previous marriage, who was eleven yearsold at the
time of the trial below.

When the parties finished Corps school in Chicago, they transferred to Jacksonville, North
Carolina, where they were both stationed at Camp Lejeune. In August 1995, the parties were
married in Father’s hometown of Lancaster, Pennsylvania. The parties’ daughter, Gabrielle, was
born on April 29, 1996.

From the beginning, Mother and Father had a tumultuous marriage. While both were
stationed at Camp Lejeune, Father left theNavy because of aninjury. From September 1996 through
November 1997, Father lived in Virginiato attend school to preparefor acareer outside the military
and visited Mother and Gabrielle on weekends. After compl eting his schooling, Father returned to
North Carolinato live with Mother and Gabrielle. In November 1999, the Navy transferred Mother
to Millington, Tennesseg, just outside of Memphis. Father and Gabrielle moved therewith her. For

afew months, Father, M other, and Gabriellelived together in Tennessee, but the partiesfought often.



In March 2000, Father moved back to his hometown in Lancaster, Pennsylvania. At that time, the
parties agreed that Gabrielle would stay with Mother in Tennessee, and that Father would have
visitation with her.*

On April 19, 2001, Mother filed apetition for divorce, and on August 15, 2001, Father filed
a counter-petition for divorce. All issues in the divorce were agreed upon except for custody of
Gabrielle. Neither party asserted that the other was an unfit parent, but each sought pri mary custody.

The trial was held on April 29 and 30, 2002. At trial, Mother submitted the testimony of
severa persons who worked at Gabrielle's school and who were familiar with Gabrielle and her
relationship with Mother. Generdly, they testified that Gabriellewas ahappy, intelligent child who
was doing well in her school surroundings. Mother also submitted the testimony of some of her
acquaintances and co-workers, who testified that M other was agood, atentive mother to Gabrielle,
and that Gabrielle was a happy child.

Mother testified on her own behalf. She said that she and Father had had marital difficulties
from the beginning, which worsened when Father went to school in Virginia. Mother asserted that
shewas Gabrielle' sprimary caretaker, although she acknowledged that Gabriellelived with Father
between September 2000 and January 2001. Mother explained that she did not intend for Gabrielle
to spend that length of time with Father, but that she had to go to Pennsylvaniatoretrieve Gabridle
because Father refused to return her. Mother conceded that she has no relatives in Tennessee, but
testified that she has alarge support group of friendsin Tennessee. Mother’ s extended family lives

in Jamaica, and her mother livesin New Jersey. Mother claimed that shehad no objection to Father

1Father later testified that he agreed to this only because M other said Father would take Gabrielle with him to
Pennsylvania “over her dead body.”
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seeing Gabrielle, and maintained that she never tried to alienate Father from Gabrielle. Mother sad
that “[h]e was a good father to [Gabriellg],” and that she did not “ see anything neglectful or bad.”
She admitted that, at times, Gabrielle had said that she wanted to live with Father.

Mother was questioned about her relationship with a man named Terrence Stalings
(“Stallings’), also in themilitary, who worked on the base with Mother. Mother admitted that they
were friends, but claimed that they did not have a romantic relationship. On cross examination,
entries from Mother’ s diary dated June 2000 were admitted into evidence, indicating that she then
had aromantic relationship with Stallings. In addition, evidence showed that Stallings' name was
included as a co-tenant with Mother on the lease for the gpartment into which Mother and Gabrielle
moved in May 2001. Onthe copy of theleasewhich Mother producedto Father’ sattorney, however,
Stallings' name was omitted. Mother later explained that she and Stallings had been involvedin
arelationship between June and September 2000, but that she ended it because shewas still married
and needed to take careof Gabrielle. Mother asserted that Stallings did not spend the night with her
while Gabrielle was there.

Thetrial court also heard testimony on the likelihood that the Navy would require Mother
torelocate. Mother testified that sheis given many different options, usually no lessthan ten, at the
conclusion of every stint. Her position in Tennessee was scheduled to conclude in December 2003,
and she was unsure about where she would be rel ocated at that time. Mother indicated that she had
earlier declined orders to move to Jacksonville, Florida, because she wanted to stay in Tennessee.
When asked whether she would be rel ocated in December 2003, Mother said, “Possibly, | have no
idea.” Father testified that, under Mother’ srotation, she was due to go overseas at the time she was

stationed in Tennessee. Father said that Mother had wanted to transfer overseas her whole military
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career. Officer Stebbin Davis, who had been Mother’ s supervisor for aperiod of time, testified that
someone in Mother’s position was usually scheduled to work forty-eight months on shore, then
thirty-six monthsat sea. Healso indicated that M other had requested to extend her stay in Tennessee
through November 2003, and that she could request another one-year extensionif shechose. Officer
Davissaid that, at thetime of trial, Mother was not due to be transferred from her job in Tennessee.

Father’ smother, Diane Schmal hofer (“ Grandmother”), testified on behalf of Father. Shesaid
that Father’'s extended family lived in Pennsylvania, including Gabrielle's half-brother, Taylor.
Grandmother noted that Gabrielle stayed with them during her visitinthefall of 2000. Grandmother
claimed that Gabrielle was very upset when she had to return to Mother from visiting with Father.
Sheasserted that M other madeit hard for Father to communicatewith Gabrielle, but that, incontradt,
Father encouraged Gabrielleto talk to Mother. Grandmother acknowledged that Father wasliving
with his girlfriend, Christy Sloan, who had been a childhood friend of Father.

Father testified on hisown behalf. He said that he has always had a very close reationship
with Gabrielle. Father asserted that M other did not facilitate hisrelationship with Gabrielle, and that
she made it difficult for him to communicate with Gabrielle. Father said that, when he called
Gabrielle, Mother would make excuseswhy Gabriellecould not talk to him, that shewasjust starting
towatch amovie, out playing, and thelike, and that shedid not have Gabriellereturn Father’s phone
calls. Father said that Gabrielletold him that she got in trouble with Mother for talking too long to
Father onthetelephone. Father testified that, in contrast, hefacilitated Gabriell€’ srelationship with
Mother, such as making Gabrielle call Mother while Gabrielle was visiting Father, even when
Gabrielle did not want to do so. Father also described Mother as having an aggressive nature. He

recounted an incident in which Mother wasto meet him at amotel to pick up Gabrielle. Mother was
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upset with Father at thetime, actedin abelligerent manner, andjerked Gabrielleout of Father’ sarms
and sped away in her car, hitting Father. Father aleged that Gabrielle had told him that Mother’s
boyfriend’ snamewas Terrence, and that Gabrielledid not likeit when he was there because she had
to go to her room and stay there. Father admitted that he wasliving with his girlfriend, Christy, and
stated that he was committed to that relationship.

On May 6, 2002, the trial judge entered a lengthy memorandum opinion, detailing his
analysis. Thetrial court found that neither parent was without fault, noting that both parties had
“used the child to report on the other party and sought to force the child to state apreference for that
person,” and that the parties had a“ selfish and irrational inability to communicate with each other.”
Thetrial court recounted the incident in which Mother sped away with Gabrielle after jerking her
from Father in a “fit of anger.” The trial court aso noted that Mother had engaged in “an illicit
relationship” during the parties' separation, and that Father was openly living with awoman who
wasnot hiswife. Thetrial court observed that Mother “ had difficulty in her testimony admitting to
obvious facts.” With respect to facilitating a relationship with the other parent, the trial court
determined that M other was often uncooperative, providing excusesand interfering with Gabrielle's
scheduled telephone time with Father. The court noted that Father lived in Pennsylvania near
Father’ s parents and extended family, including his son, but that M other had no extended family in
Millington or Shelby County. Mother’s parentslived in New Jersey, and her extended family lived
in Jamaica. The trial court found it significant, however, that Gabrielle was functioning wel in
school in Millington, and that she was expected to continue to do wel in school. The trial court
found that M other “isintelligent and takes an activeinterestin [Gabriell€' s] training and education.”

Concluding that it would bein Gabrielle’ sbest interest for Mother to remain the primary residential
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parent, the trial court emphasized the importance of continuity, while also recognizing the
importance of Gabrielle having *maximum exposure’ to Father:

Continuityinachild slifeisextremely important. Thefact that sheisflourishingin

“school” indicatesthat sheisnot only bright but is adjusting emotionally as best she

can to the situaion. The parents do not appear to be making the effort required to

prevent friction between themselves and to open the lines of communication for the

benefit of the child. However, the child would benefit by continuing her lifein her

present surroundings without substantial interruption. On the other hand, she needs

the maximum exposure to her father that the distance between the parties and his

lifestyle permits.

Therefore, thetrial court designated M other asthe primary residential parent, but ordered the parties
to facilitate regular, uninterrupted telephone calls between Gabrielle and Father, and granted him
supplemental parenting time during any three-day holiday period, with sufficient notice to Mother.
Accordingly, on June 7, 2002, the trial court entered its final decree of divorce, incorporating the
rulings set out in its memorandum opinion. Father then filed this appeal.

After thetrial court issued itsorder naming Mother asthe primary residential parent, Mother
married Terrence Stallings, withwhom she had denied having aromantic relationship. Stallingswas
aso in the Navy.

On September 9, 2003, while this appeal was pending, Father filed in this Court a“Motion
to Consider Post-Judgment Facts.” Father attached to hismotion Mother’ spetition, filed in thetrial
court on August 19, 2003, requesting that thetrial court grant her permission to rel ocate to England
with Gabrielle, because Mother and her husband, Stallings, had both received orders from the Navy
to transfer to England, beginning September 2003 through September 2006. Mother asserted that

it would be in Gabrielle’'s best interest to allow the child to move with her to England. Father’s



motion requested that this Court consider these post-judgment factsin determining hisgppeal. This
motion was granted.

The presumption of correctness applicable to atria court’s findings of fact, as set forth in
Rule 13(d) of the Tennessee Rules of Appellate Procedure, appliesin achild custody case. Hassv.
Knighton, 676 SW.2d 554, 555 (Tenn. 1984). Therefore, the trial court’s findings of fact are
reviewed de novo on the record, with a presumption that those findings are correct, unless the
preponderance of the evidenceis otherwise. 1d. Nevertheless, decisionsinvolving matters of child
custody are “factually driven and require the careful consideration of numerous factors.”
Adelsperger v. Adelsperger, 970 S.\W.2d 482, 485 (Tenn. Ct. App. 1997) (citations omitted).
Because the trial court has the benefit of observing the demeanor of the two parents aswell as the
other witnesses, the trid court is given wide discretion in determining the custody of the child.
Mayberry v. Mayberry, No. M2002-004240COA-R3-CV, 2003 WL 21392193, at *2 (Tenn. Ct.
App. 2003). Questions of law, on the other hand, are reviewed de novo, with no presumption of
correctness. Jahn v. Jahn, 932 SW.2d 939, 941 (Tenn. Ct. App. 1996).

In a child custody decision, the best interest of the child is the paramount concern. See
Whitaker v. Whitaker, 957 S.W.2d 834, 837 (Tenn. Ct. App. 1997); Tenn. Code Ann. § 36-6-106
(2001). In order to determine what would be in the child’s best interest, thetrial court must engage
ina“comparativefitness’ analysisto determine which of theavailable custodians is comparatively
morefit to carefor the minor child or children. See Gaskill v. Gaskill, 936 S.W.2d 626, 630 (Tenn.
Ct. App. 1996); Bah v. Bah, 668 S.W.2d 663, 666 (Tenn. Ct. App. 1983). In determining the

comparativefitness of the parents, “[t]here are literally thousands of things that must be taken into



consideration....” ld. Section 36-6-106(a) of the Tennessee Code Annotated enumerates several
of the factors to be considered, where applicable:
(1) Thelove, affection and emotional ties existing between the parents and child,;

(2) The disposition of the parentsto provide the child with food, clothing, medical
care, education and other necessary care and the degree to which a parent has been
the primary caregiver;

(3) The importance of continuity in the child’s life and the length of time the child
haslivedin astable, satisfactory environment; provided, that wherethereisafinding,
under § 36-6-106(8), of child abuse, as defined in § 37-15-401 or §39-15-402, or
child sexud abuse, as defined in § 37-1-602, by one (1) parent, and that a non-
perpetrating parent has relocated in order to flee the perpetrating parent, that such
relocation shal not weigh againgt an awvard of custody;

(4) The gability of the family unit of the parents;
(5) The mental and physical health of the parents;
(6) The home, school and community record of the child;

(7) The reasonable preference of the child if twelve (12) years of age or older. The
court may hear the preference of ayounger child upon request. The preferences of
older children should normally be given greater weight than those of younger
children;

(8) Evidence of physical or emotional abuseto the child, to the other parent or to any
other person; provided, that where there are allegations that one (1) parent has
committed child abuse, [asdefinedin § 39-15-401 or § 39-15-402], or child sexual
abuse, [asdefinedin § 37-1-602], against afamily member, the court shall consider
all evidencerelevant to the physical and emotional safety of the child, and determine,
by a clear preponderance of the evidence, whether such abuse has occurred. The
court shall include in its decision awritten finding of all evidence, and al findings
of facts connected thereto. In addition, the court shall, where appropriate, refer any
issues of abuse to the juvenile court for further proceedings;

(9) The character and behavior of any other person who resides in or frequents the
home of a parent and such person's interactions with the child.

(10) Each parent’s past and potential for future performance of parenting
responsibilities, including the willingness and ability of each of the parents to
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facilitate and encourage aclose and continuing parent-child relationship between the
child and the other parent, consistent with the best interest of the child. . . .

Tenn. Code. Ann. § 36-6-106(a) (2001). The determination of the best interest of the child turnson
the particular facts of each case. See Taylor v. Taylor, 849 S.W.2d 319, 326 (Tenn. 1993); In re
Parsons, 914 S.W.2d 889, 893 (Tenn. Ct. App. 1995).

In this appeal, Father argues that the evidence is contrary to the trial court’s finding that
Mother should be the primary residential parent. He asserts that the evidence shows that he can
provide Gabrielle with more stability and continuity than can Mother, particularly in light of the
post-judgment fact that Mother plansto live in England for the next three years. Father claims that
thetrial court failedto consider evidencethat Gabrielle preferred to livewith him. Father arguesthat
heiswillingtofacilitate arelationship between Gabrielleand M other, whileM other isuncooperative
and has expressed her desire that Father be eliminated from Gabrielle slife.

In the trial court’s memorandum opinion designating Mother as the primary residential
parent, the trial court analyzed many of the factors set forth in section 36-6-106(a), but placed
particular emphasis on the importance of continuity to Gabrielle. Thetrial court clearly presumed
that, if Mother were designated Gabrielle€' sprimary residential parent, Mother and Gabrielle would
continue to live in Tennessee in an environment in which Gabrielle was “flourishing.” The trial
court found that Gabrielle“would benefit by continuing her lifein her present surroundings without
substantial interruption.” Whilethetrial court emphasized theimportance of continuity to Gabrielle,
it also noted that Gabrielle needed “ the maximum exposureto her father that the distance between

the parties and his lifestyle permits.”
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Even without considering the post-judgment facts, it is questionablewhether the decisionto
designate Mother as the primary custodia parent would be affirmed. The relative willingness of
each parent to facilitate the child's healthy relationship with the other parent is an important
consideration. Tenn. Code Ann. § 36-6-106(a)(10); see Buckles v. Riggs, 106 S.W.2d 668, 674
(Tenn. Ct. App. 2003). Mother’ sbehaviorindicatesareluctancetofacilitate Gabriell€’ srelationship
with her father. Thetrial court went so far as to set out a regular phone schedule for Father's
telephone conversationswith Gabrielle, directing Mother to leave Gabriellea one* to speak privately
with the father.” Moreover, as noted by the trial court, Father livesin acity near Gabrielle's half-
brother and Father’ sextended family, while M other wasin Shel by County with nofamily. Adequate
familial support is a valid consideration in weighing the comparétive fitness of the parents. See
Julian v. Julian, No. M1997-00236-COA-R3-CV, 2000 WL 343817, at *5 (Tenn. Ct. App. Apr.
4,2000) (“Courtsmaking custody decisionsfrequently consider theamount of assi stanceand support
the parties can reasonably expect to receive from their extended families.”) (citing Adelsperger v.
Adelsperger, 970 S.W.2d at 482, 486 (Tenn. Ct. App. 1997)). While Father’ sline of work permits
himto continuelivingin Lancaster, Pennsylvaniaindefinitely, Mother’ scareer inthe military makes
frequent moves likely, despite Mother’ stestimony otherwise. Mother’slack of candor at trial was
apparent, with thetrial court noting in its memorandum opinion that Mother “had difficulty in her
testimony admitting to obvious facts.”

Whilethetrial court obviously did not have the benefit of hindsight, the post-judgment facts
make it clear that Mother’s lack of candor deprived the trial court of the opportunity to evaluate
Mother’ s true circumstances. One of the statutory factors to be considered, as set forth in section

36-6-106(a)(9), is the “ character and behavior of any other person who resides in or frequents the
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home of a parent and such person’s interactions with the child.” As a result of Mother’s
disingenuousdenial of arelationshipwith Stallings, the effect of that rd ationship on Gabrielle could
not be fully examined. Mother’s marriage to a spouse also in the military clearly makes frequent
moves, and the resulting disruption to Gabrielle, even more likely and makes Gabrielle svisitation
with Father more difficult and infrequent. Mother’s currently pending request for permission to
relocate with Gabrielle to England to join her new husband undermines the considerations most
emphasized by the trial court in its decision, namely, the benefit of Gabrielle being permitted to
continue her life in the same surroundings and the importance of Gabrielle having “maximum
exposure’ to Father.

Considering the fact that it is undi sputed that both parties arefit parents, Mother’ smarriage
to a spouse in the military and her imminent move to England, Father’s willingness to facilitate
Gabrielle's relationship with the other parent and Mother’ s apparent reluctance to do so, and the
stability and continuity that would benefit Gabrielle by living in Pennsylvaniawith Father and his
extended family, we must concludethat the designation of M other asprimary residential parent must
be reversed. Father is hereby designated the primary residential parent. The cause is remanded to
thetrial court for further proceedingsto implement an appropriate transition and set a parenting and
visitation schedule, as well as any other proceedings not inconsistent with this Opinion.

Accordingly, we reverse the decision of the trial court and remand for further proceedings
not inconsistent with this Opinion. Cods on appeal are to be taxed to Appellee Stacey Anne

Schmalhofer, for which execution may issue, if necessary.

HOLLY M. KIRBY, JUDGE
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