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OPINION

In this declaratory judgment action, the Chancellor declared the plaintiffs were
obligated to pay Seller $344,500.00, but refused to award damages and attorney’s fees. Seller has
appeded.

Plaintiffs, purchaser, brought this action in June 1995, and alleged that they had
exercised their right of first refusal, but that adispute existed asto the amount of the purchase price.



They alleged that defendant seller would have “only netted $344,500.00" and asked the Court to
declarethat amount wasthe purchase pricefor the property under the plaintiff’ sright of first refusal.
Defendantsfiled a counter-complaint asking the Court to require purchasersto specifically perform
and pay seller $367,500.00, pursuant to an offer to purchase which triggered plaintiff’sright of first
refusal.

In December 1995, the Court entered an Agreed Order whereby sellers would deed
the property to purchasers and purchasers would pay to the defendants $344,500.00 with all other
issues reserved, specifically, the amount of purchase price required to be paid by purchasers.

Following an evidentiary hearing,* the Chancellor filed aMemorandum Opinion and
we quote, in pertinent part:

Thisdeclaratory judgment action wasfiled on June9, 1995. Plaintiffsinthis
cause were tenants of the first floor of a building located at 5002 Kingston Pike,
Knoxville, Tennessee. The partieshad entered into aleasedated March 4, 1993, with
defendants as lessor.

Thelease agreement provided aright of first refusal to plaintiffsin the event
that defendants ever offered the property for sale. In May 1995 Remax Preferred
Properties, acting as the agent of the defendant, procured a contract for sale of the
property in the amount of $367,500.00. . . . and required the sellers to pay Remax
Preferred Properties acommission equal to the amount of $23,000.00 at closing.

The contract also acknowledged that the main floor of the premises was
occupied by plaintiffs and that the | ease agreement granted the tenant aright of first
refusal. Thereal estate sales contract provided that if the tenant exercised the right
of first refusal, then thereal estate sales contract would becomenull and void and all
earnest money would be returned to buyer.

Additionally, defendants had entered into acommission agreement executed
by Bill Kessler, on behalf of the defendants, and Mark Hawkins, on behalf of Remax
Commercial Division. Per the terms of that agreement, defendants and Remax
Commercial Divisionagreed that the* commission agreement” did not prohibit seller
from selling the property to any party not first contacted by Remax Preferred
Properties. At the tria of this cause, Mr. Hawkins testified that it was Remax’s
position pursuant to the terms of the commission agreement and the real estate sales
contract that if the plaintiffs exercised their right of first refusal, then Remax would
be entitled to no fee on the sale from defendants to plaintiffs.

The issues on appeal arise from thetrial in February 2003.
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[p]laintiffsdid exercisetheir right of first refusal and thiswas acknowledged
by counsel for the defendants. Theissue appeared to be one of law asto whether by
exercisingtheir right of first refusal plaintiffsbecameobligated for the purchaseprice
of $367,500.00 or were only obligated for the net proceeds of $344,500.00.

The Trial Court then concluded:

. . . The Court finds that the price is easily determinable in this instance by
determining whether defendants were obligated to pay the $23,000.00 realtor fee.
Having determined that defendants were not obligated, then the Court finds that the
obligation of the plaintiffs was $344,500.00.

The Court then went on to hold that the plaintiffsfailed to prove by a preponderance of the evidence
that the defendants continued to occupy the second floor of the building subsequent to June 10, 1995,
and that plaintiffs failed to establish a fair market value of the premises and defendants were
therefore not obligated for plaintiffs claimsfor rent, and denied a claim for attorney’ s fees.

Defendants brief states twenty-one issues. By way of summary, they question the
amount of the purchase price as determined by the Trial Court, the omission of certain evidence, the
refusal to award pre-judgment interest, the taxing of costs as well as the Chancellor’s refusal to
award attorney’ s fees.

The operative provision of plaintiffs |ease states:
3. FIRST RIGHT OF REFUSAL OPTION

Inthe event Lessor decidesto sell the building located at 5002 Kingston Pike
(the* Property”), Lessee shall have thefirst right of refusal of any bonafide offer at
such time as office (sic) isreceived. Lessee shall have 15 daysin which to exercise
thisright of first refusal option after bonafide offer is received by Lessor. (sic)

The property was put on the market in early 1995. Defendants engaged ReMax
Preferred Propertiesand entered into a“ Commission Agreement” under which ReMax wouldreceive
a $23,000.00 commission upon their producing a qualified buyer. The Commission Agreement
states:

It isunderstood that this“ Commission Agreement” in no way prohibits me[Sellers,
GKYV Leasing] from Selling the property myself. | retain the right to Sell to any
party not first contacted by Re/Max Preferred Properties.

The sellersreceived and accepted an offer from aqualified third party, and executed
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aSales Agreement on May 2, 1995. The Agreement statesin pertinent part: “The purchase pricefor
the property is Three Hundred and Sixty-Seven Thousand and Five Hundred ($367,500) Dollarsand
istobepaid asfollows: . .. Cashat closing.” The Sales Agreement was made contingent upon and
subject to Plaintiffs’ not exercisingtheright of first refusal. A paragraphinthe SalesContract which
precipitated thislitigation states:

12) Seller(s) agreeto pay Remax Preferred Properties, the Agent(s) who negotiated
this sale, acommission equal to the amount of $23,000 of the sales price, in cash, at
closing.?

Plaintiffsgave noticeto sellersof their intent to exercisetheir right of first refusal in
adocument delivered to Defendants counsel which reads:

May 15, 1995

Thisisto notify of our exercise of our first right of refusal. We understand
thenet proceedsto the seller to be $343,500. Please confirm asto thisamount. Also
we will need an original copy of the offer that is outstanding. Note this offer is
contingent on there being an existing bona fide offer.

The evidence does not establish that defendants ever accepted this offer. Contract
interpretation involves questions of law that are subject to de novo review, with no presumption of
the correctness of thetrial court’ sconclusions. Hamblen County v. City of Morristown, 656 S.W.2d
331, 335-36 (Tenn.1983). Issuesrequiringtheinterpretation of written contractsinvolvelegal rather
than factual issues, Brandt v. Bib Enters., Ltd., 986 S.W.2d 586, 592 (Tenn. Ct. App.1998). The
meeting of the minds in mutual assent to the terms of a contract is essential to the creation of an
enforceable contract; one party must accept the other party’ s offer. Safeco Ins. Co. v. City of White
House, Tennessee, 36 F.3d 540, 546 (Sixth Cir. 1994); Roy McAmisDisposal Serv., Inc. v. Hiwassee
Sys., Inc., 613 SW.2d 226, 229 (Tenn. .App.1979). Theprinciple of mutuality isrelevant to thiscase
because there was never an agreement, stipulations of the parties to the contrary notwithstanding.
Indeed, “[t]here can be no contract without mutual assent.” Richmond v. Travelers' Ins. Co., 130
S.W. 790, 791 (Tenn. 1910).

The record establishes that the parties disagreed from the beginning on the terms of
the purchase. At all times sellers maintained that the purchase price was $367,500.00, and never
wavered from that position. Purchasers, on the other hand, “assumed” or “believed” the priceto be
$343,500.00 and insist that their position was clear to sellers “from day one” and they never
entertained “accepting” ahigher figure. Asamatter of law there was no effective exercise of the
right of first refusal. However, the parties took the position at trial that the exercise was valid, and

?The Sales Agreement is rife with ambiguities, but the evidence establishes the commission
was to be paid from the purchase price.
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essentially asked the Court to settle the di spute between them asto theamount of the purchase price.?

In this case there was an interim closing in December of 1995 where the purchasers
tendered what they believed to be the purchase price and the sellers conveyed the property. The
partiesargue about whether the so-called mirrorimageruleisrecognizedin Tennessee. See: Canton
Cotton Millsv. Bowman Overall Co., 257 SW. 398 (Tenn. 1924), but sincethe seller never accepted
the terms of the purported exercise of the right of first refusal, the mirror image rule has no
application to the facts of this case.”

The partiesthrough their stipulation and conduct foist on the Trial Court the issue of
determining the purchase price to be paid for the property,® and it was within the Trial Court’s
discretion to have refused to rule on the issue as a subject matter for a declaratory judgment. The
Trial Judge concluded that the broker’s commission was not owing in this case and the evidence
does not preponderate against that finding. Tenn. R. App. P. 13(d). He then declared that the
purchase price should be the amount offered and ultimately paid by the purchaser. Taking into
account all the circumstances and actions of the parties, we agreewith the Trial Judge. Aswesad
in Hathaway v. Hathaway, 98 S\W.3d 675, (Tenn. Ct. App. 2002): “[a] reasonable and equitable
construction is given to all contracts by the courts.” The Chancellor’s determination, in our view,
isfair and equitable, and we affirm the Chancellor on thisissue. We do not address the issue of
whether brokers commissions are to be included in an offer of acceptancein right of first refusal
Cases.

Plaintiffs claim that they are entitled to loss of rental income for the upstairs portion
of the building for the six-month period from 6/10/95 through January 1996 because Defendants
continued to occupy it. However, the Trial Court held that they failed to carry their burden of proof.
We affirm the Trial Court on thisissue. Tenn. R. App. P. 13(d).

Astotheissuesof prejudgment interest, such awards are within the sound discretion

*The Tria Court, in its Memorandum Opinion, observed:

Based upon the opening statements of counsel, it appeared that there were few, if
any, disputes of fact regarding the core issue in this case.

“The transition of an option into a contract to purchase can be effected “only by an
unqualified unconditional acceptance in accordance with the terms and time specified.” Jones v.
Horner, 260 S.W.2d 198, 199 ( Tenn. Ct. App. 1953). “The uniform ruleisthat an offer to make
abilateral contract must be accepted precisely according to the terms of the offer.” 1d.; see, Ray v.
Thomas, 232 SW.2d 32 (Tenn. 1950).

>Purchasers possessed only theright to accept seller’ s offer and had no authority to negotiate
or modify itsterms.
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of the Trial Court, and the decision will not be disturbed by an appellate court unless the record
revealsamanifest and pal pable abuse of discretion. Spencer v. A-1 Crane Service, Inc., 880 S\W.2d
938, 944 (Tenn.1994); Otisv. Cambridge Mut. Fire Ins. Co., 850 S.\W.2d 439, 446 (Tenn.1992).

Defendants al so seek pre-judgment interest. Their argument that the matter was not
addressed in the Court’s ruling or Memorandum Opinion is unclear, since a Supplemental
Memorandum Opinion was entered which does address the matter, and defendants were awarded
$17,266.05 interest in the Final Judgment entered on August 20, 2003. The particulars of the
calculations are not readily reviewabl e from the Supplemental Opinion, whichissimply atranscript
of the hearing with counsel and the Court. The discussion therein about how the figures were
calculated does not track well in transcript form. There being no patent error in the ruling, we find
that the amount established was in the sound discretion of the Trial Court.

Finally, Sellersargue that the Trial Court erred in refusing to award attorney’ sfees,
and base their claim for such fees upon a provision in the Lease Agreement which states:

In addition to any other remedies Lessor may have at law or equity and/or
under this Lease, Lessee shall pay upon demand all Lessor’s costs, charges and
expenses, including fee of counsel, agent, and other retained by Lessor, incurred in
connection with the recovery of sums due under thisLease, or because of the breach
of any covenant under this Lease or for any other relief against Lessee irrespective
of whether suit is begun. Further, in the event Lessee shall bring an action against
Lessor for relief hereunder and Lessor shall prevail, Lessee shall pay Lessor's
reasonabl e attorney fees and all court costs.

It was plaintiffs' position at trial that when the option was exercised the lease was
terminated and the rel ationship between the parties became that of vendor and vendee. Assuming,
arguendo, that the right of first refusal was properly invoked (which is the position of the parties),
the relationship of the parties became vendor/vendee. See Chapman v. Chapman Drug Co.,341
S.W.2d 392 (Tenn. 1960), (*when the making of the contract pursuant to the leasefor exercising the
option is complete by giving notice, . . . theland is clearly regarded in equity asthe property of the
vendee under the option to purchase subject to the rights of the vendor under the contract of
purchase.”) We affirm the Trial Court’s denia of attorney’sfeesin this case, and further find that
the costs assessed to the parties in the Trial Court was a proper exercise of the Trial Court’s
discretion.

For the foregoing reasons, we affirm the Judgment of the Trial Court and remand,
with the cost of the appeal assessed to appellants.



HERSCHEL PickeENS FRANKS, P.J.



