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ORDER

In response to an opinion by this Court, filed on May 26, 2009, Alan Jakes Sr. and the other
defendants in this case have filed a timely Tenn. R. App. P. 39 Petition to Rehear.  In our opinion,
we reversed the Chancery Court’s dismissal of the plaintiffs’ trespass claim and granted the plaintiffs
judgment on that claim.  The defendants note that the opinion erroneously stated that the trial court
dismissed the plaintiffs’ complaint at the conclusion of all the proof.  In fact, the defendants raised
an oral motion for involuntary dismissal of the complaint at the conclusion of the plaintiffs’ proof,
and the trial court granted their motion. 

The defendants further note that as a result of the trial court’s dismissal of the complaint at
that early stage of the proceedings, none of the defendants testified at trial, nor did they call any
witnesses on their behalf.  They accordingly argue that by reversing the judgment in their favor, we
have deprived them of the opportunity to be heard in their own defense.  We agree. 

We accordingly withdraw our opinion of May 26, 2009, and replace it with a new opinion
to be filed contemporaneously with this order.  The new opinion vacates the trial court’s dismissal
of the plaintiffs’ trespass claim and remands this case to the trial court for a new trial on that claim. 

PER CURIAM


