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CPI NI ON

This is an appeal by plaintiffs/appellants, R chard and
Kinberly King, fromthe trial court's order granting sunmary
j udgnent to defendants/appellees, W D. Schock, Co. ("Schock"),
South Central Bell Tel ephone Co. a/k/a Bell South

Tel ecomruni cations, Inc. ("Bell South"), and Charles LaRue.

The underlying facts of this case devel oped around 1989. |In
or near that year, Metropolitan Nashville Airport Authority
("MNAA") purchased sonme | and along Allen Road as part of a noise
abatenent program It then began to sell the houses on the |and.
Later, the new owners noved the houses to a different |ocation.
Pursuant to a contract with MNAA, Schock maintained the |and and
managed the | and sales. Brian Dillingham purchased the house
| ocated at 842 Allen Road. M. Dillingham hired Charles LaRue to
move the house. M. LaRue and his enpl oyees noved t he house
around 12 August 1992. Bell South provided tel ephone services to

this area.

On the night of 6 Septenber 1992, M. King was riding his
notorcycle. At sone point in time, he stopped at the Mjik
Market. Marty Barnes, a Majik Market enpl oyee, asked M. King to
chase down a car because the driver had not paid for his or her
gas. M. King proceeded east on Allen Road. As he entered the
curve near 837 Allen Road, he clains to have seen a junbl e of
cables in the mddle of the right hand lane. M. King | ost

control of his notorcycle and crashed.

After sending out M. King, Marty Barnes asked WIIliam
Penni ngton, Jr. and his wife, who were also on notorcycles, if
they would go I ook for a man travelling down Allen Road. The

couple agreed to help M. Barnes. Wen they arrived at the



scene, the accident had already occurred, but neither the police
nor an anbul ance had arrived. M. Pennington testified that as
he approached the scene he ran over a cable in the lying in the
road. He also stated that his wife pulled the cable out of the
roadway. Finally, M. Pennington testified that he noticed the

cabl e was hanging from a pol e.

Later, Marty Barnes arrived at the scene. 1In his
deposition, he testified that he ran over a "tangle" of cable or
wire as he entered the curve. He also testified that the cable
was lying on the right side of the right-hand | ane and that he
noticed a wire hanging froma pole. Finally, M Barnes testified
that he did not tell any of the investigating officers at the

scene about the cable.

Appel l ants' theory is that someone or somethi ng di sconnected
the drop wire which serviced 842 Allen Road, and this left the
wire hanging fromthe utility pole nunbered 09832003. Sonehow,
appel l ants contend, the wire got into the roadway. The night of
the accident, M. King ran over the wire which became entangl ed
in the bike causing M. King to | oose control and crash.
Interestingly, M. King testified that he did not know if the

bi ke made any contact with the wres.

Appel | ees, however, argue that M. King' s reckl essness was
the proxi mate cause of the accident. |In support of this theory,
they point to Oficer Taylor's deposition. In his deposition,
O ficer Taylor concluded that the cause of the accident was M.
King's inability to negotiate the curve. Further, as to the

| ocation of the wire, Oficer Taylor testified as follows:

Q Okay. Did you see any evidence out there at the
scene, |I'mtalking about physical evidence now, of
where the notorcycle | eft the highway or the roadway
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and the path it took to wherever it stopped?

A Yes, sir. Thereis a -- there was a distinct skid
mar k through the grass across a paved driveway.
Actually, it was nore netal nmarks that it was tire

mar ks.

Q Al right. Now, did you see sone cable?

A There is a pole marked there. 1've got it narked
by nunber, 09832003. That was probably about 15 -- |'d
say 10 to 15 feet off the roadway.

Q Ckay.

A. There was a cable comng fromthat pole, and if

I"mnot mstaken, it was running east to the pole,
| ayi ng on the ground.

Q Okay. Was that cable in any way in the path of
the notorcycle, whose path you saw, indicated by the
gouge marks you tal ked about earlier?

A When | got to the scene, the cable was away from
t he acci dent scene.

Q Coul d you estimate how many feet it was away from
the path of the notorcycle?

A Fromthe path of the notorcycle, where |I've showed

it laid dowmn, | would say the cable was three or four

feet fromthat |aid dowm mark

As a result of the accident, M. King suffered serious
i njuries and was permanently disabled. He filed a conplaint in
the Fifth Crcuit Court of Davidson County on 3 Septenber 1993.
Initially the only naned defendant was Schock. Later, M. and
Ms. King filed an anended conpl ai nt nam ng nunerous parties as
defendants including Bell South and M. LaRue. Appellants’
anmended conpl aint all eged that defendants were negligent with
respect to the dangling cable. At various points in tine, each
of the defendants filed notions for sunmmary judgnent. Al though
the court disposed of the notions individually, on 27 February
1995, the trial judge entered a final order dismssing all clains
agai nst each of the defendants. Subsequently, appellants filed

thi s appeal against Schock, Bell South, and Charles LaRue.
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Appel l ants only issue on appeal is whether the trial court
erred in granting appellees' notions for sunmary judgnent. W
are of the opinion that the trial court did not err and that it
properly entered judgnment in favor of appellees. W discuss our

deci sion as to each appel | ee bel ow.

l. Bell| South and W D. Schock Conpany

Bel | South and Schock each filed a notion for sunmmary
judgment. Bell South argued that it did not have notice of the
downed drop wire and that neither its acts nor its om ssions
proxi mately caused appellants' injuries. Schock clained that
summary judgnent was appropriate because it did not owe a duty to
appel lants and, like Bell South, that it did not commt an act or
om ssion which proximately caused the accident. In two separate

orders, the trial court granted the notions of each party.

A Duty

"No claimfor negligence can succeed in the absence of any
one of the followng elenents: (1) a duty of care owed by the
defendant to the plaintiff; (2) conduct falling below the
appl i cabl e standard of care ambunting to a breach of that duty;
(3) an injury or loss; (4) causation in fact; and (5) proximate,
or | egal cause." Bradshaw v. Daniel, 854 S.W2d 865, 869 (Tenn.
1993). The issue of whether a person owes another a duty of care
is a question of law for the court to decide. 1I1d. Further, the
pur pose of a summary judgnent proceeding "is to resolve
controlling issues of law, and that alone.” Bellany v. Federal
Express Co., 749 S.W2d 31, 33 (Tenn. 1988). Because the

exi stence of a duty of care is a legal issue and is an essenti al

el enent of negligence, a court may grant sunmary judgnent if it



finds that the defendant did not owe a duty of care to the
plaintiff. Doe v. Linder Constr. Co., 845 S.W2d 173, 183 (Tenn.
1992); see Lindsey v. Mam Dev. Corp., 689 S.W2d 856, 859
(Tenn. 1985) (quoting W Page Keeton et al., Prosser and Keeton
on the Law of Torts § 37, at 236 (5th ed. 1984)); Nichols v.

At ni p, 844 S.W2d 655, 658 (Tenn. App. 1992).

The determ nati on of whether a person owes a duty to anot her

begins with the realization that "all persons have a duty to use
reasonabl e care to refrain fromconduct that will foreseeability
cause injury to others.” Bradshaw, 854 S.W2d at 870. It
follows, therefore, that a duty of care does not arise unless the
injury is reasonably foreseeabl e based on all of the
circunstances at the tine the negligent conduct occurred. Doe,

845 S.W2d at 178. An injury is reasonably foreseeable when "a
reasonabl e person could foresee the probability of its occurrence
or if the person was on notice that the |ikelihood of danger to
the party to whomis owed a duty is probable.” I1d. Finally,
"the degree of foreseeability needed to establish a duty of care
decreases in proportion to the nmagnitude of the foreseeable

harm " Pittman v. Upjohn Co., 890 S. W2d 425, 433 (Tenn.

1994) .

In this case, appellants argued that Schock had a duty to
coordi nate the renoval of the drop wire fromthe utility pole and
to ensure that it was properly secured. W can not agree with
appel | ants because M. King's injuries were not a reasonably
f oreseeabl e consequence of Schock's failure to fulfill its duty
as defined by appellants. Likew se, we cannot agree with
appel l ants' contention that Bell South had a duty to inspect the
Al l en Road area for inproperly cut drop wires hanging from

utility poles.



To begin with, it is necessary to determ ne when the
purported negligent act occurred.® On or about 23 July 1992, M.
Di | I i ngham purchased the home at 842 Allen Road from MNAA. In
August of 1992, M. Dillinghamentered into a house noving
agreement wwth M. LaRue. M. Dillinghamtestified that he did
not request anyone to renove any wires fromthe house. In
addition, there was testinony that neither Ri chard LaRue, Ernest
LaRue, Charles LaRue, nor any of the other house novers
di sconnected any wires fromthe house at 842 Al en Road.

Further, Ernest LaRue testified that there was not a Bell South
wi re connected to the house when the house novers began to renove
the house. Ms. MO ain, who lived on Allen Road, testified that
she had seen the wire hanging fromthe pole approxi mately one
week prior to the accident. She further stated that the wire was
rolled up like a water hose and pl aced beside the pole. @G ven
the above, it is difficult to determ ne when the wire was cut and
when the negligent act, leaving the wire dangling fromthe pole,
occurred. Assum ng that the wire was connected to the house when
IMNAA sold it to M. Dillingham the best point in tinme from which
to nmake the determ nation would be fromthe date of the sale and

thereafter.

It is inpossible to say that the injury was a reasonably
foreseeabl e probability on that day or any day thereafter because
a reasonabl e person could not foresee the probability of its
occurrence. Doe, 845 S.W2d at 178. In order for this accident
to have occurred as appel |l ants suggested, an unauthori zed
i ndi vidual had to cut the wire or sonething had to happen to pul
the wire down. Next, soneone would have had to roll the wire up
and place it next to the pole at | east one week before the

accident. Later, that sane person or another unidentified

! During oral argument, appellants stated that "the negligence was in the manner in which
that drop wire was left dangling dong the pole.”
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i ndi vi dual woul d have had to nove the wire seventeen feet? and
place it in the road. Then a person, traveling on a notorcycle
at a high rate of speed in pursuit of a gas thief, would have had
to come down the road at night and run over the wire. Finally,

it would have to be reasonably foreseeable that the wre woul d
sonmehow get caught in the notorcycle causing the driver to |ose
control and crash. Even in a situation such as this where the
probability of injury was significant, the possibility of these
events occurring is sinply too renote to inpose a duty upon

either Bell South or Schock.

A second reason that the injury was not reasonably
foreseeable is that neither Bell South nor Schock "reasonably
knew or shoul d have known of the probability of an occurrence
such as the one which caused the [appellants'] injuries.” Doe,
845 S.W2d at 178. There is no evidence in the record
denonstrating that Schock knew that there was a probability of an
I mproperly cut drop wire getting into the road. |In fact,
appel l ants di d not even argue that Schock had the necessary

noti ce.

As to Bell South, however, appellants argued that because
Bel | South knew or shoul d have known about the rel ocation project
the probability of soneone inproperly cutting a drop wre was
foreseeable. W can not agree. The fact that the house was in a
rel ocation project does not increase the probability that soneone
woul d inproperly cut the drop wire. Wile it is true that it
i ncreases the need for cutting the wires, it does not increase
the likelihood of them being negligently cut and | eft dangling.
Thus, the issue of whether Bell South had notice of the

rel ocation project is irrelevant because know edge of the project

2 |n an affidavit, a Bell South employee testified in that he went to the accident scene and
measured the distance between the road and the pole. It was seventeen feet and three inches.

8



woul d not have lead to notice that the |ikelihood of the danger

to appel |l ants was probabl e.

In further support of this position, there was no evidence
that Bell South had notice that the drop wire was inproperly cut.
Bell| South did receive requests to term nate tel ephone services
at 835, 836, 837, 840, and 842 Allen Road, but the requests did
not include the renoval of the drop wires fromthe houses. In
addition, there is no evidence that Bell South received all of
t hese requests at the sane location. Bell South has 523 service
representatives in five different Tennessee cities. These
representatives service custoners in Tennessee, Al abama, North
Carolina, Ceorgia, Kentucky, and Mssissippi. Finally, no one
called to report that a drop wire was dangling froma pole or

t hat sonmeone was tanpering with the wres.

Because appellants' injuries were not reasonably
foreseeabl e, neither Schock's nor Bell South's duty of care
arose. Doe, 845 S.W2d at 178. Summary judgnent is appropriate
when an essential elenent of negligence is mssing. In this case
that elenent is the existence of a duty of care. Therefore, the
trial court did not err in granting sumary judgenent as to

appel | ees Schock and Bel |l Sout h.

B. Pr oxi mat e Cause

In order for a plaintiff to prevail in a case based on
negl i gence, the plaintiff nust prove that the defendant's act or
failure to act breached a duty of care owed to plaintiff and
proxi mately caused plaintiff's injuries. Bradshaw, 854 S. W 2d
at 869. The Tennessee Suprene Court has expl ai ned the concept of

proxi mate cause as foll ows:



"An injury that is the natural and probabl e consequence

of an act of negligence is actionable. But an injury

whi ch coul d not have been foreseen nor reasonably

anticipated as the probable result of an act or

om ssion is not actionable; and such act or omssion is

either the renote cause or no cause whatever of the

injury."
Moody v. Gulf Refining Co., 142 Tenn 280, 290, 218 S.W 817, 819
(1919) (quoting Kreigh v. Westinghouse, C K & Co., 152 Fed. 120,
122 (1907)). It is not necessary to establish that every aspect
of the injury was foreseeable. Instead, the plaintiff only need

show that the accident in general was foreseeable. MC enahan v.
Cool ey, 806 S.W2d 767, 775 (Tenn. 1991). |In addition, the
negl i gent conduct "nust have been a 'substantial factor' in

bri ngi ng about the harm . . ." I1d. A party may break the chain
of proximate cause by establishing the existence of an

unf or eseeabl e, intervening cause of the accident. 1[Id. The issue
of proximte cause is one for the jury. Nevertheless, a court
may rule on the issue when the facts and the inferences drawn

fromthem are such that "all reasonabl e persons nust agree on the

proper outcone." Id.

The issues of whether the accident was foreseeabl e and
whet her the om ssions were substantial factors are irrel evant
because there were at least two intervening acts which relieved
Schock and Bell South of liability. One of these acts was M.
King driving his notorcycle at a high rate of speed at night
whil e pursuing an alleged gas thief. The other was perpetrated
when an unidentified individual noved the wire into the road.
Viewing this factual situation at the point in tine when the wire
was cut, coiled up, and placed next to the pole, it is apparent
that the likelihood that sonmeone would nove it onto the road
seventeen feet away is unforeseeable. It is also unforeseeable
that a person, other than a police officer, would come down the

road on a notorcycle in hot pursuit of another vehicle.
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Even if one concludes that the intervening acts were
foreseeabl e, Schock's and Bell South's om ssions were not the
proxi mat e cause of appellants' injuries for a second reason. In
order for appellants to establish that Schock's and Bell South's
om ssions were the proxi mate causes of the accident, they nust
prove that the notorcycle canme into contact with the wire. The
evidence in the record, however, failed to establish this fact.
In his deposition, M. King testified as foll ows:

Q Do you know for sure that your tires, or any part

of the notorcycle, cane in contact with the cabl es?

A Am | sure?

Q Yes.

A No, | couldn't say yes, that they did.

Appel lants only other evidence is the affidavit of M. Pennington
and the deposition of Martin Barnes. M. Pennington testified
that he and his wife arrived at the accident scene before the
police or the anbul ance. He clains that he ran over a cable as
he drove down Allen Road on his nmotorcycle. Finally, he stated
that his wife pulled the cable out of the road so that no one
else would hit it. M. Barnes, who was at the accident scene at
the sane tinme as the police, also testified that he ran over sone
wre laying in the main travel lane. This evidence is
contradictory and fails to establish that M. King' s notorcycle

touched the wre.

The issue of whether the notorcycle hit the wire is materi al
because it is essential to the determ nation of proxinate cause.
Byrd v. Hall, 847 S.W2d 208, 215 (Tenn. 1993). Appellants,
however, have failed to provide the court with evidence to
contradict the testinony of M. King that he did not hit the
wre. 1d.; Armes v. Hulett, 843 S.W2d 427, 429 (Tenn. App.
1992). Thus, there is no genuine issue for trial. Because
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appel l ants can not prove contact wwth the wire, they can not
establish proximate cause. Therefore, the trial court did not

err when it granted appellees' notions for summary judgnent.

II. Charles LaRue

Appel lants claimthat the trial court erred when it granted
LaRue's notion for sumary judgnent. This issue is wthout
merit. As previously stated, summary judgnent is appropriate
when it is shown that one of the essential elenents of negligence
is mssing. Doe, 845 S.W2d at 183; see Lindsey, 689 S.W2d at
859 (quoting Prosser , Sec. 37 at 236); N chols, 844 S.W2d at
658. A noving party will prevail if it provides the court with
uncontradi cted evi dence of the nonnoving parties' inability to
establish an el enent of negligence. Arnes, 843 S.W2d at 429.
In other words, the noving party's evidence nust be such that a
reasonabl e juror could not legitinmately resolve that fact in

favor of one side or the other. Byrd, 847 S.W2d at 215.

In this case, LaRue provided the trial court with a great
deal of evidence indicating that he did not di sconnect the wre.
The house novi ng agreenent between Dillingham and LaRue did not
aut hori ze LaRue to renove any wires or cables fromthe house.
Charl es LaRue and all of his enployees testified that they did
not renove any wires or cables fromthe house at 842 All en Road.
LaRue also testified that his standard procedure was to call the
appropriate utility conpany whenever he needed a wire or cable
renoved froma house. |In fact, Ms. McCain testified that LaRue
asked her to call NES because he needed the electrical wre
di sconnected fromthe house. Further, Ms. McClain testified
that, although she had seen LaRue and his nen preparing the house

at 842 Allen Road for renoval, she had not seen any of the nen or
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LaRue di sconnect any wires fromany of the houses they noved.
Thi s evidence establishes that LaRue did not do anythi ng which

coul d be considered a breach of his duty of care.

Therefore, the next issue is whether appellants provided the
trial court with any evidence that LaRue did cut the wi re and,
t hus, breached his duty of care. Appellants contend that the
fact that LaRue noved the house produces a reasonabl e inference
that he cut the wire. Wen reviewing a trial court's ruling on a
notion for judgnment, this court is to "view the evidence in a
light favorable to the nonnoving party and allow all reasonable
inferences in his favor.” 1d. Wthout additional evidence,
however, this court can not say that noving the house creates a
reasonabl e inference that LaRue cut the wire. The connection is
sinply too tenuous. Because appellants failed to establish that
there is a genuine issue as to the material fact of breach of
duty, the trial court correctly determ ned that sumrary judgnent

was appropri ate.

Therefore, it follows that the judgnent of the trial court
is affirmed in all respects and is remanded for any further
necessary proceeding. Al costs on appeal are taxed to

appel | ant s.

SAMUJEL L. LEW S, JUDGE

Concur:

HENRY F. TCDD, P.J., MS.

BEN H CANTRELL, JUDGE
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