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On r e ma nd f r om t hi s  c our t ,  t he  t r i a l  c our t  r ul e d t ha t

t he  pl a i nt i f f  pol i c e  of f i c e r ’ s  di s a bi l i t y  pe ns i on pa yme nt s  woul d

c omme nc e ,  r e t r oa c t i ve l y,  a s  of  Apr i l  14,  1992,  a nd t ha t  t he

a mount  of  t hos e  pa yme nt s  woul d be  de t e r mi ne d pur s ua nt  t o  t he

t e r ms  of  t he  pe ns i on pl a n i n  e f f e c t  pr i or  t o  J a nua r y 1,  1993.  

The  Ci t y of  Cha t t a nooga  Fi r e ma n’ s  a nd Pol i c e ma n’ s  I ns ur a nc e  a nd

Pe ns i on Fund Boa r d ( Boa r d)  a ppe a l s ,  a r gui ng t ha t  t he  a wa r d s houl d

s t a r t ,  a nd be  c a l c ul a t e d,  a s  of  Fe br ua r y 2,  1993,  unde r  t he  t e r ms

of  t he  ne w pe ns i on pl a n.   We  a gr e e  wi t h t he  t r i a l  c our t ’ s

de t e r mi na t i on t ha t  t he  ol d pl a n a ppl i e s  t o Ne bl e t t e ’ s  di s a bi l i t y;

howe ve r ,  we  f i nd a nd hol d t ha t  t he  pa yme nt s  s houl d c omme nc e  a s  of

Oc t obe r  15,  1992.   The  t r i a l  c our t ’ s  j udgme nt  i s  modi f i e d t o  s o

pr ovi de .

I n t he  f i r s t  a ppe a l ,  we  he l d t ha t  t he  pl a i nt i f f ,

Chr i s t i ne  Br a dl e y Ne bl e t t e ,  wa s  e nt i t l e d t o a  di s a bi l i t y pe ns i on

ba s e d upon a n i nj ur y s he  r e c e i ve d whi l e  e mpl oye d a s  a  Cha t t a nooga

pol i c e  of f i c e r .   Ne bl e t t e  v .  The  Ci t y  of  Chat t anooga Fi r e man’ s

and Pol i c e man’ s  I ns .  and Pe ns i on Fund Bd. ,  No.  03A01- 9402- CH-

00046,  1994 WL 449101 ( f i l e d a t  Knoxvi l l e ,  Augus t  22,  1994,

Godda r d,  P. J . ) .   Thi s  t i me  we  a r e  a s ke d t o  r e s ol ve  t wo a ddi t i ona l

i s s ue s :  f i r s t ,  t he  s t a r t i ng da t e  of  Ne bl e t t e ’ s  di s a bi l i t y

pa yme nt s ;  a nd s e c ond,  t he  ve r s i on of  t he  pe ns i on pl a n unde r  whi c h

t he  a mount  of  he r  pa yme nt s  i s  t o  be  c a l c ul a t e d.   Re ga r di ng t he

s e c ond i s s ue ,  we  a r e  pr e s e nt e d wi t h t wo pos s i bi l i t i e s :  t he  pl a n

i n e f f e c t  a t  t he  t i me  Ne bl e t t e  wa s  i nj ur e d,  c e a s e d  wor ki ng,  a nd

f i l e d he r  a ppl i c a t i on f or  a  pe ns i on,  or  t he  s ubs e que nt l y  a me nde d
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Si n c e  we  d e t e r mi n e d  i n  o u r  e a r l i e r  o p i n i o n  t h a t  Ne b l e t t e  wa s  e n t i t l e d

t o  a  p e n s i o n  a n d  s i n c e  t h a t  d e c i s i o n  i s  n o w f i n a l ,  i t  i s  t h e  l a w o f  t h i s  c a s e .  

Cf .  Bi v i ns  v .  Ho s p i t a l  Co r p .  o f  Ame r i c a ,  9 1 0  S. W. 2 d  4 4 1 ,  4 4 7  ( Te n n . Ap p .  1 9 9 5 ) ;

Jo ne s  v .  Jo ne s ,  7 8 4  S. W. 2 d  3 4 9 ,  3 5 1  ( Te n n . Ap p .  1 9 8 9 ) .
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pl a n,  whi c h t ook e f f e c t  a f t e r  s he  f i l e d he r  a ppl i c a t i on but

be f or e  t he  Boa r d a c t e d on t ha t  a ppl i c a t i on.   The  Cha nc e l l or  he l d

t ha t  Ne bl e t t e  wa s  e nt i t l e d t o t he  mor e  be ne f i c i a l  pr ovi s i ons  of

t he  e a r l i e r  pl a n,  a nd t ha t  he r  di s a bi l i t y  pa yme nt s  s houl d s t a r t

a s  of  t he  da t e  of  he r  i nj ur y,  Apr i l  14,  1992.   We  a gr e e  t ha t  t he

e a r l i e r  pe ns i on pl a n c ont r ol s ,  but  a r e  of  t he  opi ni on t ha t

Ne bl e t t e ’ s  be ne f i t  pa yme nt s  s houl d s t a r t  e f f e c t i ve  Oc t obe r  15,

1992,  t he  da t e  on whi c h s he  c e a s e d t o  r e c e i ve  he r  r e gul a r

pa yc he c k.   

I

The  f a c t s  r e l e va nt  t o  a  de t e r mi na t i on of  t he  i s s ue s  now

be f or e  us  a r e  e s s e nt i a l l y  undi s put e d.   Ne bl e t t e  i nc ur r e d a  wor k-

r e l a t e d i nj ur y 1 on Apr i l  14,  1992.   Ac c or di ng t o  he r  br i e f ,

Ne bl e t t e  c ont i nue d t o  wor k “ s por a di c a l l y”  ove r  t he  ne xt  s i x

mont hs .   She  s t oppe d wor ki ng pe r ma ne nt l y  on Oc t obe r  15,  1992.  

Re ga r di ng he r  pa y dur i ng t ha t  pe r i od,  he r  br i e f  a s s e r t s  t he

f ol l owi ng:

a t  mos t  s he  r e c e i ve d onl y pa r t  of  he r  “ i nj ur y
on dut y pa y”  or  t ook pe r s ona l  s i c k da ys  s he
ha d pr e vi ous l y a c c umul a t e d.   At  ot he r  t i me s
whe n s he  wa s  una bl e  t o  wor k s he  wa s  c a r r i e d
on t he  pol i c e  r ol l  a s  a bs e nt  wi t hout  pa y.

The  r e c or d c ont a i ns  Ne bl e t t e ’ s  “ e mpl oye e  hi s t or y r e por t - - s a l a r y
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de t a i l  f or  1992, ”  t he  a c c ur a c y of  whi c h i s  not  c ha l l e nge d.   Tha t

r e por t  c l e a r l y  s hows  t ha t  Ne bl e t t e  r e c e i ve d he r  r e gul a r  s a l a r y

dur i ng t he  s i x  mont hs  be gi nni ng Apr i l  15,  1992 a nd e ndi ng Oc t obe r

15,  1992.   She  r e c e i ve d he r  l a s t  pa yc he c k f or  t he  pa y pe r i od

e ndi ng Oc t obe r  15,  1992.   Ne bl e t t e  f i l e d a n a ppl i c a t i on f or  a

di s a bi l i t y  pe ns i on on Oc t obe r  15,  1992.   

At  a l l  r e l e va nt  t i me s  up t o  a nd i nc l udi ng Oc t obe r  15,

1992,  t he  Cha t t a nooga  c i t y  or di na nc e  de a l i ng wi t h di s a bi l i t y

pe ns i ons  pr ovi de d,  i n  pe r t i ne nt  pa r t ,  a s  f ol l ows :

I f  a ny e mpl oye e  of  t he  de pa r t me nt  of  f i r e  a nd
pol i c e  whi l e  e nga ge d i n  t he  di s c ha r ge  of  hi s
dut i e s  s ha l l  r e c e i ve  i nj ur i e s  r e s ul t i ng i n
s uc h e mpl oye e  be c omi ng di s a bl e d f r om
pe r f or mi ng hi s  dut i e s ,  he  s ha l l  be  pl a c e d on
a  f ul l  pe ns i on a nd pa i d t he  a mount  he r e t of or e
pr ovi de d,  r e ga r dl e s s  of  t he  l e ngt h of  t i me
s e r ve d;  pr ovi de d,  howe ve r ,  t ha t  be f or e  s uc h
i nj ur e d e mpl oye e  s ha l l  be  r e t i r e d on a
pe ns i on t he  boa r d of  di r e c t or s  s ha l l  ha ve  hi m
e xa mi ne d by c ompe t e nt  phys i c i a ns  t o  de t e r mi ne
whe t he r  or  not  s uc h di s a bl e d e mpl oye e  i s
una bl e  t o  di s c ha r ge  hi s  r e gul a r  or  a ny ot he r
dut y t ha t  ma y be  r e qui r e d of  hi m by of f i c i a l s
of  t he  de pa r t me nt  of  f i r e  a nd pol i c e ;
pr ovi de d,  f ur t he r ,  t ha t  no di s a bl e d e mpl oye e
s ha l l  be  r e t i r e d on a  pe ns i on be c a us e  of
i nj ur y unt i l  s i x  ( 6)  mont hs  a f t e r  s uc h i nj ur y
wa s  r e c e i ve d.   Any e mpl oye e  r e t i r e d on a
pe ns i on be c a us e  of  a n i nj ur y,  i n  e ve nt  of
r e c ove r y t o  t he  e xt e nt  t ha t  he  i s  a ga i n a bl e
t o pe r f or m a ny dut y r e qui r e d of  hi m,  s ha l l  be
r e move d f r om t he  pe ns i on r ol l  a nd r e i ns t a t e d
i n s e r vi c e .

Cha t t a nooga  Ci t y Cha r t e r ,  Se c t i on 13. 76.   The  or di na nc e  wa s

a me nde d e f f e c t i ve  J a nua r y 1,  1993.   The  a me ndme nt  ha d t he  e f f e c t
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We referred to the earlier version of the pension plan in our first

opinion; however, we did not expressly decide that the earlier version was
applicable to Neblette’s case.
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of  s i gni f i c a nt l y  r e duc i ng t he  dol l a r  a mount  of  be ne f i t s  due  a

di s a bl e d of f i c e r .

On Fe br ua r y 2,  1993,  t he  Boa r d de ni e d Ne bl e t t e ’ s

pe ns i on a ppl i c a t i on.   Tha t  a c t i on s pa r ke d t he  f i r s t  r ound of

l i t i ga t i on,  r e s ul t i ng i n t hi s  c our t ’ s  a f f i r ma nc e  of  t he

Cha nc e l l or ’ s  r e ve r s a l  of  t he  Boa r d’ s  de c i s i on t o  de ny di s a bi l i t y

be ne f i t s .    Ne bl e t t e ,  s upr a.   On r e ma nd,  t he  Boa r d a wa r de d

Ne bl e t t e  be ne f i t s  r e t r oa c t i ve l y,  e f f e c t i ve  Fe br ua r y 2,  1993.   The

Boa r d c a l c ul a t e d he r  be ne f i t s  unde r  t he  t e r ms  of  t he  l e s s

f a vor a bl e  a me nde d or di na nc e . 2  Ne bl e t t e  r e que s t e d t ha t  he r

di s a bi l i t y  be ne f i t s  be  c a l c ul a t e d unde r  t he  e a r l i e r  ve r s i on of

t he  or di na nc e ,  a nd t ha t  t he y be  ma de  r e t r oa c t i ve  t o  Apr i l  14,

1992,  t he  da t e  of  he r  i nj ur y.   At  a  he a r i ng he l d Apr i l  20,  1995,

t he  Boa r d de ni e d bot h r e que s t s .   Ne bl e t t e  a ppe a l e d t he  Boa r d’ s

de c i s i on t o  t he  Ha mi l t on Count y Cha nc e r y Cour t ,  a nd,  on J une  20,

1995,  Cha nc e l l or  R.  Va nn Owe ns  or de r e d t ha t  di s a bi l i t y  pe ns i on

be ne f i t s  be  pa i d e f f e c t i ve  Apr i l  14,  1992,  a nd t ha t  t he y be

c a l c ul a t e d unde r  t he  e a r l i e r  ve r s i on of  Cha t t a nooga ’ s  or di na nc e .  

Thi s  a ppe a l  f ol l owe d.
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I I

Our  s t a nda r d of  r e vi e w i s  s e t  f or t h  a t  T. C. A.  §  4- 5-

322( h) ,  a  pa r t  of  t he  Uni f or m Admi ni s t r a t i ve  Pr oc e dur e s  Ac t :

The  c our t  ma y r e ve r s e  or  modi f y t he  de c i s i on
i f  t he  r i ght s  of  t he  pe t i t i one r  ha ve  be e n
pr e j udi c e d be c a us e  t he  a dmi ni s t r a t i ve
f i ndi ngs ,  i nf e r e nc e s ,  c onc l us i ons  or
de c i s i ons  a r e :

( 1)  I n  vi ol a t i on of  c ons t i t ut i ona l  or
s t a t ut or y pr ovi s i ons ;

( 2)  I n  e xc e s s  of  t he  s t a t ut or y a ut hor i t y  of
t he  a ge nc y;

( 3)  Ma de  upon unl a wf ul  pr oc e dur e ;

( 4)  Ar bi t r a r y or  c a pr i c i ous  or  c ha r a c t e r i z e d
by a bus e  of  di s c r e t i on or  c l e a r l y  unwa r r a nt e d
e xe r c i s e  of  di s c r e t i on;  or

( 5)  Uns uppor t e d by e vi de nc e  whi c h i s  bot h
s ubs t a nt i a l  a nd ma t e r i a l  i n t he  l i ght  of  t he
e nt i r e  r e c or d.

I d.   We  r e vi e w t hi s  c a s e  wi t h t hi s  s t a nda r d i n mi nd.

I I I

We  f i r s t  a ddr e s s  t he  Boa r d’ s  c ont e nt i on t ha t  t he

Cha nc e l l or  e r r e d i n  r e ve r s i ng t he  Boa r d’ s  de t e r mi na t i on t ha t  t he

a me nde d or di na nc e  c ont r ol l e d Ne bl e t t e ’ s  be ne f i t s .   The  Boa r d

a r gue s  t ha t  s i nc e  i t  d i d  not  a c t  t o  de ny Ne bl e t t e ’ s  pe ns i on

a ppl i c a t i on unt i l  a f t e r  t he  a me nde d or di na nc e  t ook e f f e c t ,  he r

pe ns i on mus t  be  de t e r mi ne d pur s ua nt  t o  t he  a me nde d or di na nc e .   On
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t he  ot he r  ha nd,  Ne bl e t t e  a r gue s  t ha t  s i nc e  he r  i nj ur y,

di s a bi l i t y ,  a nd t he  f i l i ng of  he r  pe ns i on a ppl i c a t i on a l l

oc c ur r e d be f or e  t he  a me ndme nt  be c a me  e f f e c t i ve ,  s he  a c qui r e d a

ve s t e d r i ght  i n  t he  c ont r a c t ua l  t e r ms  of  t he  e a r l i e r  ve r s i on of

t he  or di na nc e .   We  a gr e e  t ha t  t he  e a r l i e r  ve r s i on a ppl i e s  t o  he r

di s a bi l i t y  pe ns i on.   

A l i ne  of  Te nne s s e e  c a s e s  s t a r t i ng wi t h We e s ne r  v .

El e c t r i c  Powe r  Bd.  of  Chat t anooga,  344 S. W. 2d 766 ( Te nn. App.

1961) ,  i s  c ont r ol l i ng on t hi s  i s s ue .   I n  We e s ne r ,  t he  c our t

s t a t e d t he  f ol l owi ng:

A boa r d of  di r e c t or s  c a nnot  l e ga l l y  s t r i p  a n
e mpl oye e  of  t he  be ne f i t s  of  a  pe ns i on pl a n
whe r e  t he  e mpl oye e  ha s  c ompl i e d wi t h t he
t e r ms  of  t he  of f e r  of  a  pe ns i on s i nc e  t he
pur pos e s  of  t he  pl a n c oul d be  r e a di l y
f r us t r a t e d a t  t he  whi m of  t he  di r e c t or s .

I d.  a t  768,  quot i ng f r om Bi r d v .  Conne c t i c ut  Powe r  Co. ,  133 A. 2d

894,  897 ( Conn.  1957) .   I n  1976,  t he  Supr e me  Cour t ,  i n  a  c a s e

de a l i ng wi t h a  publ i c  pe ns i on,  c i t e d We e s ne r  a s  f ol l ows :

The  c a s e  o f  We e s ne r .  .  . d e a l i ng wi t h t he
pr i va t e  pe ns i on of  a n e l e c t r i c  powe r  boa r d i n
Cha t t a nooga ,  c l e a r l y  hol ds  t ha t  a n of f e r  of  a
pe ns i on,  t he  a c c e pt a nc e  of  s a me ,  a nd t he
c ompl e t i on of  t he  s e r vi c e  of  t he  e mpl oye e ,
c r e a t e s  a  ve s t e d i nt e r e s t  i n  s a i d pe ns i on
whi c h wi l l  not  be  de ni e d e i t he r  t o  t he
pa r t i c i pa nt  or  hi s  f a mi l y.   
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The  Appe l l a nt s  i ns i s t  t ha t  t he  Ge ne r a l
As s e mbl y i s  e mpowe r e d t o  r e a s ona bl y modi f y
pe ns i on be ne f i t s ,  e ve n i f  ve s t e d.   We  do not
a gr e e .

Mi l e s  v .  Te nne s s e e  Cons ol .  Re t i r e me nt  Sy s t e m,  548 S. W. 2d 299,  304

( Te nn.  1976) .   Thi s  r ul e  ha s  be e n c ons i s t e nt l y  f ol l owe d by t he

Supr e me  Cour t  i n  a  s e r i e s  of  c a s e s  s i nc e  Mi l e s .   Bl ac kwe l l  v .

Quar t e r l y  Count y  Cour t  of  She l by  Count y ,  622 S. W. 2d 535,  543

( Te nn.  1981)  ( a dopt i ng “ Pe nns yl va ni a  r ul e ,  whi c h pe r mi t s

r e a s ona bl e  modi f i c a t i ons .  .  . pr ovi de d t ha t  no s uc h modi f i c a t i on

c a n a dve r s e l y a f f e c t  a n e mpl oye e  who ha s  c ompl i e d wi t h a l l

c ondi t i ons  ne c e s s a r y t o  be  e l i gi bl e  f or  a  r e t i r e me nt

a l l owa nc e . ” ) ;   Robe r t s  v .  Te nne s s e e  Cons ol .  Re t i r e me nt  Sy s t e m,

622 S. W. 2d 544,  545 ( Te nn.  1981) ;  Fe l t s  v .  Te nne s s e e  Cons ol .

Re t i r e me nt  Sy s t e m,  650 S. W. 2d 371,  374- 75 ( Te nn.  1983) ;  Abe r nat hy

v .  Te nne s s e e  Cons ol .  Re t i r e me nt  Sy s t e m,  655 S. W. 2d 143,  145

( Te nn.  1983) ;  Knox Count y  v .  Ci t y  of  Knoxv i l l e ,  786 S. W. 2d 936,

941 ( Te nn.  1990) .

The  unde r l yi ng r a t i ona l e  f or  t he  r ul e  i s  t he

r e c ogni t i on t ha t  

a  non- c ont r i but or y pe ns i on a nd pr of i t  s ha r i ng
pl a n i s  not  a  gr a t ui t y  but  i s  a n of f e r  of
a ddi t i ona l  de f e r r e d c ompe ns a t i on a nd t he
of f e r  i s  a c c e pt e d by t he  e mpl oye e  r e ma i ni ng
i n t he  e mpl oyme nt  of  t he  e mpl oye r  whi c h i s
s uf f i c i e nt  c ons i de r a t i on t o  s uppor t  t he
e mpl oye r ’ s  pr omi s e  t o  pa y t he  be ne f i t s  a nd
i s ,  t he r e f or e ,  a  c ont r a c t  e nf or c e a bl e  by t he
e mpl oye e .
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Si mmons  v .  Hi t t ,  546 S. W. 2d 587,  591 ( Te nn. App.  1976) .

We  e xa mi ne  t he  t e r ms  of  t he  e a r l i e r  or di na nc e  t o

de t e r mi ne  i f  Ne bl e t t e  c ompl i e d wi t h t he  c ondi t i ons  pr e c e de nt  t o

he r  e nt i t l e me nt  t o di s a bi l i t y be ne f i t s  pr i or  t o t he  e na c t me nt  of

t he  ne w pl a n.   I n  s o doi ng,  we  ke e p i n  mi nd t he  pr i nc i pl e ,

c l e a r l y  r e c ogni z e d i n  Te nne s s e e  l a w,  t ha t

t he  s t a t ut e s  c r e a t i ng pe ns i ons  a r e  r e me di a l
i n  t he i r  na t ur e  a nd a r e  t o  be  l i be r a l l y
c ons t r ue d i n  f a vor  of  t he  a ppl i c a nt s  f or
pe ns i ons ,  a s  a  ma t t e r  of  s ound publ i c  pol i c y.

Col l i ns  v .  Ci t y  of  Knoxv i l l e ,  176 S. W. 2d 808,  811 ( Te nn.  1944) ;  

Pl e s s  v .  Fr anks ,  308 S. W. 2d 402,  405 ( Te nn.  1957) ;  Mi l e s ,  548

S. W. 2d a t  304.

The  or di na nc e ,  Se c t i on 13. 76 of  t he  Cha t t a nooga  Ci t y

Cha r t e r ,  pr ovi de d i n  pa r t  a s  f ol l ows :  

I f  a ny e mpl oye e  of  t he  de pa r t me nt  of  f i r e  a nd
pol i c e  whi l e  e nga ge d i n  t he  di s c ha r ge  of  hi s
dut i e s  s ha l l  r e c e i ve  i nj ur i e s  r e s ul t i ng i n
s uc h e mpl oye e  be c omi ng di s a bl e d f r om
pe r f or mi ng hi s  dut i e s ,  he  s ha l l  be  pl a c e d on
a  f ul l  pe ns i on a nd pa i d t he  a mount  he r e t of or e
pr ovi de d,  r e ga r dl e s s  of  t he  l e ngt h of  t i me
s e r ve d.  .  .  

Thus ,  by t he  t e r ms  of  t he  pe ns i on pl a n,  t he  c ondi t i ons  pr e c e de nt

t o r e c e i pt  of  a  “ f ul l ”  di s a bi l i t y pe ns i on a r e :  ( 1)  t he  s us t a i ni ng

of  a n i nj ur y;  ( 2)  whi l e  e nga ge d i n  di s c ha r ge  of  dut y;  ( 3)



10

r e s ul t i ng i n  a n i na bi l i t y  t o  pe r f or m pol i c e  dut y.   We  not e  t ha t

t he r e  a r e  s e ve r a l  ot he r  c ondi t i ons  pr e c e de nt  t o  be i ng “ r e t i r e d”

on a  pe ns i on:

pr ovi de d,  howe ve r ,  t ha t  be f or e  s uc h i nj ur e d
e mpl oye e  s ha l l  be  r e t i r e d on a  pe ns i on t he
boa r d of  di r e c t or s  s ha l l  ha ve  hi m e xa mi ne d by
c ompe t e nt  phys i c i a ns  t o  de t e r mi ne  whe t he r  or
not  s uc h di s a bl e d e mpl oye e  i s  una bl e  t o
di s c ha r ge  hi s  r e gul a r  or  a ny ot he r  dut y .  .  .
pr ovi de d,  f ur t he r ,  t ha t  no di s a bl e d e mpl oye e
s ha l l  be  r e t i r e d on a  pe ns i on be c a us e  of
i nj ur y unt i l  s i x  ( 6)  mont hs  a f t e r  s uc h i nj ur y
wa s  r e c e i ve d.

The  a ppa r e nt  pur pos e  of  t he  doc t or ’ s  e xa mi na t i on a nd t he  s i x-

mont h wa i t i ng pe r i od i s  t o  i ns ur e  a nd pr ove  t ha t  t he  s ubs t a nt i ve

c ondi t i ons  pr e c e de nt  ha ve  a c t ua l l y  be e n s a t i s f i e d,  i . e . ,  t he

e mpl oye e  ha s  s us t a i ne d a  di s a bl i ng ( a s  de f i ne d)  i nj ur y t ha t  i s

pe r ma ne nt  i n  na t ur e .   Se e  Mus i c  v .  We s t e r n Conf .  of  Te ams t e r s

Pe n.  Tr us t  Fund ,  712 F. 2d 413,  418- 20 ( 9t h Ci r .  1983) .   I n  a ny

e ve nt ,  t he r e  i s  not hi ng i n  t he  r e c or d t e ndi ng t o  s how t ha t

Ne bl e t t e  di d not  c ompl y wi t h t he  r e qui r e me nt s  f or  be i ng “ r e t i r e d”

on a  pe ns i on be f or e  t he  e na c t me nt  of  t he  a me ndme nt .   Thus ,  we

hol d t ha t  unde r  t he  e xpr e s s  pr ovi s i ons  of  t he  pe ns i on pl a n,

Ne bl e t t e  c ompl i e d wi t h a l l  c ondi t i ons  pr e c e de nt  t o  r e c e i vi ng a

di s a bi l i t y  pe ns i on be f or e  t he  or di na nc e  wa s  a me nde d,  a nd

t he r e f or e  t he  Boa r d c oul d not  a ppl y t he  l e s s  f a vor a bl e  t e r ms  of

t he  a me nde d or di na nc e  t o  c a l c ul a t e  he r  be ne f i t  pa yme nt s .   We



3
Since the earlier version of the pension plan was in effect at the time

of injury; when the six-month period was satisfied; and when Neblette’s
application was filed, it is not necessary for us to decide in this case which
of these three dates is determinative of the applicable plan.
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a f f i r m t he  Cha nc e l l or ’ s  j udgme nt  on t hi s  i s s ue . 3

I V

The  Boa r d’ s  s e c ond i s s ue  i s  whe t he r  t he  Cha nc e l l or

e r r e d i n  a wa r di ng di s a bi l i t y  pa yme nt s  r e t r oa c t i ve l y t o  t he  da t e

of  Ne bl e t t e ’ s  i nj ur y,  Apr i l  14,  1992.   The  pa r t i e s  a gr e e  t ha t  t he

or di na nc e  doe s  not  e xpl i c i t l y  s pe c i f y whe n di s a bi l i t y  pa yme nt s

a r e  t o  c omme nc e .   The  Boa r d a r gue s  t ha t  t he  pa yme nt s  s houl d not

be gi n be f or e  i t  f i r s t  a c t e d on Ne bl e t t e ’ s  pe ns i on r e que s t  on

Fe br ua r y 2,  1993.

We  r e j e c t  t he  Boa r d’ s  a r gume nt  f or  t hr e e  r e a s ons .  

Fi r s t ,  t he  l a ngua ge  of  t he  or di na nc e  doe s  not  s uppor t  t he  Boa r d’ s

i nt e r pr e t a t i on;  s e c ond,  a s  pr e vi ous l y i ndi c a t e d,  i t  i s  our  dut y

t o l i be r a l l y  c ons t r ue  t he  t e r ms  of  t he  pe ns i on pl a n i n  f a vor  of

t he  e mpl oye e ;  a nd,  f i na l l y ,  t he  da t e  on whi c h t he  Boa r d de c i de s

t o a c t  on a  di s a bi l i t y  pe ns i on a ppl i c a t i on i s  pur e l y a r bi t r a r y

a nd l ogi c a l l y  unr e l a t e d t o  t he  oc c ur r e nc e  of  t he  of f i c e r ’ s

di s a bi l i t y .   To hol d t ha t  a n a ppl i c a nt  c a nnot  r e c e i ve  be ne f i t

pa yme nt s  unt i l  t he  Boa r d a c t s  woul d me a n,  a s  a  pr a c t i c a l  ma t t e r ,

t ha t  s i mi l a r l y s i t ua t e d a ppl i c a nt s  c oul d be gi n r e c e i vi ng

di s a bi l i t y  be ne f i t s  a t  di f f e r e nt ,  a nd pos s i bl y wi de l y va r yi ng,

t i me s  ba s e d s ol e l y upon whe n t he  Boa r d ha ppe ne d t o  s c he dul e  i t s



4
Th i s  i s  n o t  t o  s a y  t h a t  a n  e mp l o y e r  a n d  e mp l o y e e  c o u l d  n o t

c o n t r a c t u a l l y  a g r e e  t o  e x a c t l y  t h a t  a r r a n g e me n t ,  p r o v i d e d  t h o s e  t e r ms  a r e

c l e a r l y  s p e l l e d  o u t  i n  t h e  p e n s i o n  p l a n .   I n  t h e  c o n t e x t  o f  a  p e n s i o n  p l a n

wh i c h  d o e s  n o t  p r o v i d e  a  d a t e  f o r  p a y me n t s  t o  s t a r t ,  h o we v e r ,  we  d e c l i n e  t o  

i n t e r p r e t  t h e  p l a n  t o  me a n  a n  e mp l o y e e  i s  n o t  e n t i t l e d  t o  r e c e i v e  b e n e f i t s

u n t i l  t h e  Bo a r d  a c t s  u p o n  h i s  o r  h e r  a p p l i c a t i o n  wh e n  t h e  e mp l o y e e  h a s

o t h e r wi s e  d o n e  e v e r y t h i n g  r e q u i r e d  t o  h o l d  u p  h i s  o r  h e r  e n d  o f  t h e  p e n s i o n

“ b a r g a i n . ”
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he a r i ngs . 4  We  de c l i ne  t o  i nt e r pr e t  t he  pe ns i on pl a n or di na nc e  i n

t ha t  ma nne r .  

Howe ve r ,  unde r  t he  pr e s e nt  f a c t s ,  we  do not  t hi nk t he

pa yme nt s  s houl d s t a r t  on t he  da t e  Ne bl e t t e  i nc ur r e d he r  i nj ur y,

be c a us e  s he  r e c e i ve d a  f ul l  s a l a r y f or  s i x  mont hs  a f t e r  t he

i nj ur y.   We  a ga i n l ook t o  t he  t e r ms  of  t he  or di na nc e  t o  de t e r mi ne

i f  a  “ doubl e  r e c ove r y”  i s  i n  a c c or da nc e  wi t h t he  i nt e nt i on of  t he

pa r t i e s .   I n  Ful t z  v .  Uni on Car bi de  Cor p. ,  409 S. W. 2d 541,  544

( Te nn.  1966) ,  t he  c our t ,  i n  c ons t r ui ng a  pe ns i on pl a n,  a ppl i e d

t he  f ol l owi ng ge ne r a l  pr i nc i pl e :

The  a ns we r  t o  t hi s  que s t i on i s  c ont i nge nt
upon t he  me a ni ng t o  be  de r i ve d f r om t he  t e r ms
of  t he  Pe ns i on Pl a n.   I n  or de r  t o  de t e r mi ne
t he  me a ni ng of  t hi s  c ont r a c t ,  we  mus t
a s c e r t a i n t he  i nt e nt i on of  t he  pa r t i e s ;  a nd
s o l ong a s  i t  i s  not  i nc ons ona nt  wi t h
e s t a bl i s he d l e ga l  pr i nc i pl e s ,  we  mus t  gi ve
e f f e c t  t o t ha t  i nt e nt i on.

I d.   Ac c or di ngl y,  we  l ook t o  t he  pl a n’ s  t e r ms  t o  de t e r mi ne  a nd

e f f e c t ua t e  t he  pa r t i e s ’  i nt e nt i on.

We  f i nd t wo pr ovi s i ons  i n  t he  or di na nc e  t ha t  pe r s ua de

us  t ha t  t he  i nt e nt i on of  t he  pa r t i e s  wa s  t ha t  a n e mpl oye e  s houl d
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not  r e c e i ve  a  di s a bi l i t y  pe ns i on whi l e  a l s o dr a wi ng a  r e gul a r

s a l a r y.   The  f i r s t  i s  t he  r e qui r e me nt  t ha t  t he  e mpl oye e  be

e xa mi ne d by a  doc t or  “ t o  de t e r mi ne  whe t he r  [ t he ]  di s a bl e d

e mpl oye e  i s  unabl e  t o  di s c har ge  h i s  r e gul a r  or  a ny ot he r  dut y

t ha t  ma y be  r e qui r e d of  hi m.  .  . ”   ( Empha s i s  a dde d) .   The  s e c ond

pr ovi de s  a s  f ol l ows :

Any e mpl oye e  r e t i r e d on a  pe ns i on be c a us e  of
a n i nj ur y,  i n  e ve nt  of  r e c ove r y t o  t he  e xt e nt
t ha t  he  i s  a ga i n a bl e  t o  pe r f or m a ny dut y
r e qui r e d of  hi m,  s ha l l  be  r e move d f r om t he
pe ns i on r ol l  a nd r e i ns t a t e d i n  s e r vi c e .   

The  c l e a r  i mpor t  of  t he s e  pr ovi s i ons  i s  t ha t  i f  a n e mpl oye e  i s

a bl e  t o  wor k i n  t he  de pa r t me nt ,  he  or  s he  i s  not  e nt i t l e d t o  a

di s a bi l i t y  pe ns i on.   Ac c or di ngl y,  s i nc e  Ne bl e t t e  wor ke d

“ s por a di c a l l y”  a nd r e c e i ve d a  f ul l  r e gul a r  s a l a r y t hr ough 

Oc t obe r  15,  1992,  we  f e e l  t ha t  he r  di s a bi l i t y  pa yme nt s  s houl d not

be gi n unt i l  t ha t  da t e .   The  Cha nc e l l or ’ s  hol di ng t o  t he  c ont r a r y

i s  not  s uppor t e d by “ s ubs t a nt i a l  a nd ma t e r i a l ”  e vi de nc e .   Se e

T. C. A.  §  4- 5- 322( h) ( 5) .

For  t he  a f or e me nt i one d r e a s ons ,  t he  j udgme nt  of  t he

Cha nc e l l or  i s  modi f i e d t o pr ovi de  t ha t  Ne bl e t t e ’ s  di s a bi l i t y

be ne f i t s  wi l l  be gi n a s  of  Oc t obe r  15,  1992.   As  modi f i e d,  t he

t r i a l  c our t ’ s  j udgme nt  i s  a f f i r me d.   Exe r c i s i ng our  di s c r e t i on,

we  t a x t he  c os t s  on t hi s  a ppe a l  t o  t he  a ppe l l a nt  a nd i t s  s ur e t y.  

Thi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  e nf or c e me nt  of  t he

j udgme nt ,  a s  modi f i e d,  a nd f or  c ol l e c t i on of  c os t s  a s s e s s e d be l ow
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pur s ua nt  t o  a ppl i c a bl e  l a w.

_____________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

CONCUR:

____________________________
Hous t on M.  Godda r d,  P. J .

____________________________
Don T.  Mc Mur r a y,  J .


