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O P I  N I  O N

Mc Mur r a y,  J .

Thi s  i s  a  r a t he r  bi z a r r e  c a s e .   The  pl a i nt i f f  br ought  t hi s

a c t i on f or  t he  pur pos e  of  e s t a bl i s hi ng t he  pa t e r ni t y  of  he r  c hi l d ,
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Ada m C.  Edmonds on.   Af t e r  a  j ur y t r i a l ,  a  j ur y ve r di c t  wa s  r e nde r e d

f i ndi ng t he  de f e nda nt ,  Mr .  La w,  t o  be  t he  f a t he r  of  Ada m.   J udgme nt

wa s  e nt e r e d on t he  j ur y ve r di c t  a nd t h i s  a ppe a l  r e s ul t e d.   We

a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .   

FACTS

Ge ne r a l l y  s t a t e d t he  f ol l owi ng i s  a  r e c i t a t i on of  t he  ma t e r i a l

f a c t s  i n  t hi s  c a s e .   Ma ny de t a i l s  no t  c ons i de r e d ge r ma ne  t o  t hi s

a ppe a l  a r e  omi t t e d.

The  pa r t i e s ,  pr i or  t o  t he  ma r r i a ge  of  e i t he r ,  we r e  i nvol ve d i n

a  r e l a t i ons hi p wi t h e a c h ot he r  whi c h l a s t e d f or  a  s hor t  pe r i od of

t i me .  Subs e que nt l y ,  t he  pl a i n t i f f ,  Ms .  She l l ,  ma r r i e d Gl e n Le e

Edmonds on.  Dur i ng he r  ma r r i a ge  t o  Edmonds on,  Ada m C.  Edmonds on,  t he

s ubj e c t  of  t hi s  a c t i on,  wa s  bor n.  Mr .  Edmonds on wa s  or i gi na l l y  a

pa r t y  t o  t hi s  a c t i on,  howe ve r ,  a  vol unt a r y non- s ui t  wa s  t a ke n a s  t o

hi m.  The  c a s e  p r oc e e de d a s  a  pa t e r ni t y  a c t i on a ga i ns t  t he  de f e n-

da nt ,  Wi l l i a m A.  La w.

The  de f e nda nt  i s  a  pr a c t i c i ng a t t or ne y.   Af t e r  t he  pl a i nt i f f

ha d be e n ma r r i e d t o  Mr .  Edmonds on f or  a  s hor t  pe r i od of  t i me ,  t he

pl a i nt i f f  e nga ge d Mr .  La w t o r e pr e s e nt  he r  i n  a  di vor c e  a c t i on.   I n

Nove mbe r  1984,  t he  pa r t i e s  me t  on a  pr of e s s i ona l  ba s i s  f or  t he

pur pos e  of  i ni t i a t i ng t he  di vor c e  pr oc e e di ngs .   Af t e r  oc c a s i ona l
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me e t i ngs  a t  t he  de f e nda nt ' s  of f i c e ,  t he  pa r t i e s  on one  oc c a s i on

we nt  t o  a  r e s t a ur a nt  f or  di nne r  a nd dr i nks .   The y t he r e a f t e r  we nt

t o Mr .  La w' s  hous e  whe r e  t he y e nga ge d i n  s e xua l  i nt e r c our s e

a c c or di ng t o t he  t e s t i mony of  Ms .  She l l .   Mr .  La w a s s e r t s  t ha t  he

di d not  ha ve  r e l a t i ons  wi t h Ms .  She l l  unt i l  a f t e r  t he  di vor c e  wa s

gr a nt e d.   He  i ns i s t s  t ha t  t wo or  t hr e e  da ys  a f t e r  t he  di vor c e ,  s he

c a me  t o  hi s  hous e  a nd t he  pa r t i e s  di d e nga ge  i n  s e xua l  r e l a t i ons .

I n a ny e ve nt ,  i t  a ppe a r s  t ha t  be f or e  l e a r ni ng t ha t  s he  wa s

pr e gna nt ,  Ms .  She l l  a nd Mr .  Edmonds on we r e  di vor c e d.  Subs e que nt l y ,

Ms .  She l l  di s c ove r e d t ha t  s he  wa s  pr e gna nt  a nd t he  di vor c e  wa s  s e t

a s i de .   The  Edmonds ons  a t t e mpt e d a  r e c onc i l i a t i on a nd r e s ume d

ma r i t a l  r e l a t i ons .   Ms .  She l l  be l i e ve d t ha t  t he  pr e gna nc y wa s  a

r e s ul t  of  t he  ma r i t a l  r e l a t i ons  s i nc e  s he  a nd Mr .  La w ha d e nga ge d

i n s e xua l  i nt e r c our s e  onl y on one  oc c a s i on.   I n  a ny e ve nt ,  t he r e  i s

e vi de nc e  t ha t  Ms .  She l l  ha d s e xua l  r e l a t i ons  wi t h bot h Mr .  La w a nd

Mr .  Edmonds on a t  t he  t i me  dur i ng whi c h c onc e pt i on woul d,  i n  t he  due

c our s e  of  na t ur e ,  ha ve  t a ke n pl a c e .

The  Edmonds ons  we r e  f i na l l y  di vor c e d i n  1989.   I n  he r  di vor c e

pr oc e e di ng,  Ms .  She l l  a l l e ge d t ha t  t he  c hi l d  i n  que s t i on wa s  bor n

of  he r  uni on wi t h Mr .  Edmonds on.   Ms .  She l l  wa s  gr a nt e d c us t ody of

t he  c hi l d  a nd Mr .  Edmonds on wa s  gr a nt e d l i be r a l  vi s i t a t i on

pr i vi l e ge s .   Addi t i ona l l y ,  he  wa s  or de r e d t o pa y c hi l d  s uppor t .   He



1Apparently, before final action was taken on Mr. Edmondson's petition, Mr.
Edmondson and Ms. Shell were both satisfied that Mr. Law was the father.  They so
stipulated and the parental rights of Mr. Edmondson were terminated.
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l a t e r  pe t i t i one d t he  c our t  s e e ki ng a n or de r  gr a nt i ng s pe c i f i c

vi s i t a t i on pr i vi l e ge s . 1

At  s ome  t i me ,  Ms .  She l l ,  due  t o a  s i mi l a r i t y of  f e a t ur e s  a nd

ot he r  t hi ngs  be ga n t o  s us pe c t  t ha t  Mr .  La w wa s  t he  f a t he r  of  t he

c hi l d.   Mr .  La w,  Ms .  She l l  a nd t he  c hi l d vol unt a r i l y s ubmi t t e d t o

b l ood  t e s t s  t o  de t e r mi ne  pa r e nt a ge .   Mr .  Edmonds on di d not

pa r t i c i pa t e  i n t he  bl ood t e s t s .   At  t he  t r i a l ,  t e s t i mony wa s

a dmi t t e d by a n e xpe r t  wi t ne s s  who s t a t e d t ha t  a c c or di ng t o  hi s  DNA

t e s t s ,  t he r e  wa s  a  99. 79 pe r c e nt  pr oba bi l i t y t ha t  Mr .  La w wa s  t he

f a t he r .   The r e a f t e r  t hi s  a c t i on wa s  f i l e d.   The  i s s ue  of  pa t e r ni t y

wa s  t r i e d be f or e  a  j ur y i n  c i r c ui t  c our t .   The  j ur y f ound t he

de f e nda nt  t o  be  t he  f a t he r  of  t he  c hi l d .

I SSUES

The  de f e nda nt s  pr e s e nt s  a  mul t i pl i c i t y  of  i s s ue s  f or  our

c ons i de r a t i on whi c h a r e  a s  f ol l ows :

1. Whe t he r  t he  t r i a l  c our t  c ommi t t e d r e ve r s i bl e  e r r or
by e r r one ous l y i ns t r uc t i ng t he  j ur y r e ga r di ng t he
pr e s umpt i on of  l e gi t i ma c y a nd a l s o by e s t a bl i s hi ng
pa t e r ni t y i n La w de s pi t e  t he  c hi l d  be i ng t he  l e gi t -
i ma t e  c hi l d  of  Gl e nn Le e  Edmonds on,  i r r e but t a bl y
pr e s ume d t o  be  s o due  t o  hi s  ma r r i a ge  t o  She l l  a nd
c oha bi t a t i on wi t h he r  dur i ng t he  t i me  of  c onc e p-
t i on?
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2. Whe t he r  t he r e  i s  j ur i s di c t i on unde r  t he  pa t e r ni t y
s t a t ut e s  of  t he  St a t e  of  Te nne s s e e  t o  br i ng a n
a c t i on t o e s t a bl i s h pa t e r ni t y of  a  l e gi t i ma t e  c hi l d
i n a not he r  ot he r  t ha n t he  l e gi t i ma t e  f a t he r  of  t he
c hi l d?

3. Whe t he r  t he  t r i a l  j udge  c ommi t t e d r e ve r s i bl e  e r r or
by not  ba r r i ng She l l  f r om r e l i t i ga t i ng  t he  pa t e r -
ni t y  of  t he  c hi l d  whi c h wa s  a l r e a dy e s t a bl i s he d by
he r  di vor c e  de c r e e  a nd a l s o f r om a s s e r t i ng c e r t a i n
f a c t ua l  ma t t e r s  t o t a l l y  a t  odds  wi t h t hos e  pr e -
vi ous l y r e pr e s e nt e d t o  t he  c our t  i n  t he  d i vor c e
a c t i on?

4. Whe t he r  t he  t r i a l  c our t  c ommi t t e d r e ve r s i bl e  e r r or
i n a l l owi ng t he  i nt r oduc t i on of  pr oof  of  DNA e vi -
de nc e  t ha t  d i d  not  c ompl y wi t h t he  r e qui r e me nt s
gove r ni ng t he  i nt r oduc t i on of  DNA e vi de nc e  i n
pa t e r ni t y s ui t s ?

5. Whe t he r  t he  t r i a l  c our t  c ommi t t e d r e ve r s i bl e  e r r or
by a l l owi ng DNA e vi de nc e  de ve l ope d f r om bl ood
s a mpl e s  wi t hout  a  s howi ng of  a  pr ope r  c ha i n of
c us t ody f or  t hos e  bl ood s a mpl e s ?

6. Whe t he r ,  unde r  t he  f a c t s  of  t hi s  c a s e ,  She l l  i s
gui l t y  of  l a c he s  a nd s houl d ha ve  be e n ba r r e d f r om
pur s ui ng t he  que s t i on of  he r  c hi l d ' s  pa t e r ni t y
a ga i ns t  La w?

7. Whe t he r  t he  l e gi t i ma t e  f a t he r  of  t he  c hi l d  wa s  a n
i ndi s pe ns a bl e  pa r t y  t o  t hi s  pa t e r ni t y  s ui t ?

8. Whe t he r  t he  t r i a l  c our t  c ommi t t e d r e ve r s i bl e  e r r or
by c ut t i ng s hor t  La w' s  t e s t i mony pe r t a i ni ng t o  t he
i s s ue  of  l a c he s  a t  a  c r uc i a l  poi nt  i n t he  t r i a l  a nd
by not  r e a di ng t o  t he  j ur y La w' s  pr opos e d j ur y
i ns t r uc t i on on t he  i s s ue  of  l a c he s  a t  t he  c l os e  of
t he  pr oof ?

9. Whe t he r  t he  j udgme nt  of  t he  t r i a l  c our t  wa s  i n
e r r or ,  not  s uppor t e d by t he  e vi de nc e  a nd s houl d be
r e ve r s e d or  r e ma nde d f or  ne w t r i a l  f or  t he  r e a s on
t ha t  t he  e vi de nc e  a s  s e t  f or t h  i n  t he  r e c or d i s  not
s uf f i c i e nt  a nd doe s  not  s uppor t  t he  f i ndi ng t ha t
La w i s  t he  l e ga l  f a t he r  of  t he  c hi l d?

STANDARD OF REVI EW
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Our  r e vi e w of  a  j udgme nt  ba s e d upon a  j ur y ve r di c t  i s  gove r ne d

by Rul e  13( d) ,  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .   Fi ndi ngs  of

f a c t  by a  j ur y i n  c i vi l  a c t i ons  s ha l l  be  s e t  a s i de  onl y i f  t he r e  i s

no ma t e r i a l  e vi de nc e  t o  s uppor t  t he  ve r di c t .   We  not e ,  howe ve r ,

t ha t  t he r e  i s  a  s ubs t a nt i a l  body of  c a s e  l a w t ha t ,  a s  a  ma t t e r  of

l a w,  r e qui r e s  c e r t a i n  f a c t s  be  e s t a bl i s he d by c l e a r ,  c oge nt  a nd

c onvi nc i ng e vi de nc e .  For  e xa mpl e  t he  pr e s umpt i on of  l e gi t i ma c y ma y

be  ove r c ome  onl y by c l e a r ,  c oge nt  a nd c onvi nc i ng pr oof .   We  wi l l ,

t he r e f or e ,  whe n we  r e a c h i s s ue s  r e qui r i ng t he  e vi de nc e  t o  be  c l e a r ,

c oge nt  a nd c onvi nc i ng,  e xa mi ne  t he  r e c or d t o  de t e r mi ne  i f  t he r e  i s

s uf f i c i e nt  pr oof  t o  c ons t i t ut e  c l e a r ,  c oge nt  a nd c onvi nc i ng

e vi de nc e  t o  s uppor t  t he  f i ndi ngs  of  t he  j ur y.

DI SCUSSI ON OF THE I SSUES

I n hi s  f i r s t  i s s ue ,  t he  de f e nda nt  c l a i ms  t ha t  t he  c our t  e r r e d

i n i t s  i ns t r uc t i ons  t o  t he  j ur y r e ga r di ng t he  pr e s umpt i on  of

l e gi t i ma c y.   He  a r gue s  t ha t  t he  pr e s umpt i on i s  i r r e but t a bl e  due  t o

t he  ma r r i a ge  a nd c oha bi t a t i on of  Ms .  She l l  a nd Mr .  Edmonds on dur i ng

t he  t i me  of  c onc e pt i on.

The  t r i a l  c our t  i ns t r uc t e d t he  j ur y a s  f ol l ows :

. . .  t he  l a w pr e s ume s  t ha t  t he  ma n pl a i nt i f f  wa s
ma r r i e d t o a t  t he  t i me  of  t he  bi r t h of  t he  c hi l d i s  t he
f a t he r  of  t he  c hi l d .   So t hi s  pr e s umpt i on of  t he  l a w i s
t ha t  Mr .  Edmonds on,  t he  ma n t ha t  t he  pl a i nt i f f  wa s
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ma r r i e d t o a t  t he  t i me  of  t hi s  c hi l d  we  ha ve  be e n t a l ki ng
a bout ,  i s  t he  f a t he r  of  t he  c hi l d .   And a  pr e s umpt i on
me a ns  a  f a c t  or  gr oup of  f a c t s  a s s ume d t o  be  t r ue  i n  l a w.
Now t hi s  l e ga l  pr e s umpt i on t ha t  we ' r e  de a l i ng wi t h ma y be
ove r c ome  by c l e a r ,  c oge nt  a nd c onvi nc i ng e vi de nc e  t ha t
one  ot he r  t ha n t he  ma n pl a i nt i f f  wa s  ma r r i e d t o a t  t he
t i me  of  t he  c hi l d ' s  bi r t h i s  t he  c hi l d ' s  f a t he r .

The  c our t  f ur t he r  de f i ne d " c l e a r ,  c oge nt  a nd c onvi nc i ng"

e vi de nc e  a nd  p l a c e d t he  bur de n of  pr oof  upon t he  pl a i nt i f f .   We

f i nd no e r r or  i n  t he  wa y a nd ma nne r  i n  whi c h t he  c our t  i ns t r uc t e d

t he  j ur y on t hi s  i s s ue .   We  a c knowl e dge  t ha t  a t  c ommon l a w a nd i n

t he  e a r l i e r  s t a ge s  of  t he  de ve l opme nt  of  t he  c ommon l a w i n t hi s

j ur i s di c t i on,  t he  pr e s umpt i on t ha t  a  c hi l d  bor n dur i ng ma r r i a ge  wa s

l e gi t i ma t e  wa s  f or  a l l  pr a c t i c a l  pur pos e s  c onc l us i ve .   I nde e d i t

ha s  be e n s a i d t ha t  " [ t ] hi s  pr e s umpt i on obt a i ne d a s  t o  a  c hi l d  bor n

i n ma r r i a ge ,  no ma t t e r  how s oon a f t e r  t he  ma r r i a ge  a  bi r t h

f ol l owe d;  t ha t  i s  t o  s a y,  t he  c hi l d wa s  pr e s ume d t o  be  l e gi t i ma t e ,

unl e s s  i t  wa s  s hown t ha t  t he  hus ba nd wa s  i mpot e nt  or  be yond t he

f our  s e a s  dur i ng t he  pe r i od whe n t he  c hi l d  mus t  i n  t he  c our s e  of

na t ur e  ha ve  be e n be got t e n. "   J a c ks on e t  a l .  v .  Thor nt on e t  a l . ,  133

Te nn.  36 ,  179 S. W.  384;   Cunni ngha m v.  Gol de n,  652 S. W. 2d 910

( Te nn.  App.  1983) .

The  pr e s umpt i on  of  l e gi t i ma c y ha s  be e n s ome wha t  e r ode d,

howe ve r ,  a nd t he  " be yond t he  f our  s e a s "  h a s  b ee n r e pl a c e d wi t h t he

s i mpl e  " n on- a c c e s s "  c o nc e pt .   The  f a i l ur e  t o  de mons t r a t e  non-

a c c e s s ,  howe ve r ,  doe s  not  r e nde r  t he  i s s ue  of  pa t e r ni t y
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i r r e but t a bl e  a s  t he  a ppe l l a nt  i ns i s t s .   Non- a c c e s s  i s  s i mpl y a

ma t t e r  of  e vi de nc e  t o  be  c ons i de r e d a l ong wi t h a l l  ot he r  e vi de nc e

i n t he  c a s e  r e l a t i ng t o pa t e r ni t y.

Adva nc e s  i n  t he  me di c a l  s c i e nc e s  ha ve  now ma de  t he  i s s ue  of

t r ue  pa r e nt a ge  e xt r e me l y i mpor t a nt .   Fur t he r ,  a dva nc e s  i n  t he

s c i e nt i f i c  wor l d ha ve  pr ovi de d e vi de nc e  f r om whi c h pa r e nt a ge  c a n be

e s t a bl i s he d wi t h muc h mor e  c e r t a i nt y t ha n a t  t he  t i me  of  t he

c r e a t i on a nd t he  a ppl i c a t i on of  t he  c ommon l a w pr e s umpt i ons .

Dur i ng t i me s  ma t e r i a l  t o  t he  i s s ue s  unde r  c ons i de r a t i on he r e

T. C. A.  §  24- 7- 112 pr ovi de d a s  f ol l ows :

24- 7- 112.  Te s t s  t o  de t e r mi ne  par e nt age  -  Admi s s i bi l i t y  i n
e vi de nc e  -  Cos t s .  ( a )  ( 1)   I n  t he  t r i a l  of  a ny c i vi l  or
c r i mi na l  pr oc e e di ng i n  whi c h t he  que s t i on of  pa r e nt a ge
a r i s e s ,  t he  c our t  be f or e  whom t he  ma t t e r  ma y be  br ought ,
upon t he  mot i on of  e i t he r  pa r t y a t  t he  i ni t i a l  a ppe a r -
a nc e ,  s ha l l  or de r  t ha t  a l l  ne c e s s a r y pa r t i e s  s ubmi t  t o
a ny t e s t s  a nd c ompa r i s ons  whi c h ha ve  be e n de ve l ope d a nd
a da pt e d f or  pur pos e s  of  e s t a bl i s hi ng or  di s pr ovi ng
pa r e nt a ge .  Te s t s  f or  de t e r mi ni ng pa t e r ni t y  ma y i nc l ude
a ny bl ood,  ge ne t i c ,  or  DNA t e s t  ut i l i z e d by a n a c c r e di t e d
l a bor a t or y.  Fa i l ur e  t o  ma ke  a  t i me l y mot i on f or  s ubmi s -
s i on t o  s uc h t e s t s  a nd c ompa r i s ons  s ha l l  c ons t i t ut e  a
wa i ve r  a nd s ha l l  not  be  gr ounds  f or  a  c ont i nua nc e .  The
r e s ul t s  of  s uc h t e s t s  a nd c ompa r i s ons ,  i nc l udi ng t he
s t a t i s t i c a l  l i ke l i hood of  t he  a l l e ge d pa r e nt ' s  pa r e nt a ge ,
i f  a va i l a bl e ,  ma y be  a dmi t t e d i nt o e vi de nc e  a s  pr ovi de d
i n s ubs e c t i on ( b) .

 
( 2)  Dur i ng a ny c i vi l  pr oc e e di ng i n  whi c h t he

que s t i on of  pa r e nt a ge  a r i s e s ,  upon t he  mot i on of  e i t he r
pa r t y  or  on t he  c our t ' s  own mot i on,  t he  c our t  s ha l l ,  a t
s uc h t i me  a s  i t  de e ms  e qui t a bl e ,  or de r  a l l  ne c e s s a r y
pa r t i e s  t o  s ubmi t  t o  a ny t e s t s  a nd c ompa r i s ons  whi c h ha ve
be e n de ve l ope d a nd a da pt e d f or  pur pos e s  of  e s t a bl i s hi ng
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or  di s pr ovi ng pa r e nt a ge .  Te s t s  f or  de t e r mi ni ng pa t e r ni t y
ma y i nc l ude  a ny bl ood,  ge ne t i c ,  or  DNA t e s t  ut i l i z e d by
a n a c c r e di t e d l a bor a t or y.  Fa i l ur e  of  e i t he r  pa r t y  t o  ma ke
a  mot i on f or  s ubmi s s i on t o  s uc h t e s t s  a nd c ompa r i s ons
s ha l l  c ons t i t ut e  a  wa i ve r  a nd s ha l l  not  be  gr ounds  f or  a
c ont i nua nc e .   The  r e s ul t s  of  s uc h t e s t s  a nd c ompa r i s ons ,
i nc l udi ng t he  s t a t i s t i c a l  l i ke l i hood of  t he  a l l e ge d
pa r e nt ' s  pa r e nt a ge ,  i f  a va i l a bl e ,  ma y be  a dmi t t e d i nt o
e vi de nc e  a s  pr ovi de d i n  s ubs e c t i on ( b) .  

( b) Upon r e c e i vi ng t he  r e s ul t s  of  t he  t e s t s  a nd
c ompa r i s ons  c onduc t e d pur s ua nt  t o  s ubs e c t i on ( a ) ,  t he
c our t  s ha l l  pr oc e e d a s  f ol l ows :  

( 1) I f  t he  r e s ul t s  of  t he  t e s t s  a nd c ompa r i s ons
e xc l ude  t he  de f e nda nt  a s  t he  f a t he r  of  t he  c hi l d,  t h i s
e vi de nc e  s ha l l  be  c onc l us i ve  e vi de nc e  of  non- pa t e r ni t y
a nd t he  c our t  s ha l l  di s mi s s  t he  pr oc e e di ng.

( 2) I f  t he  t e s t s  a nd c ompa r i s ons  do not  e xc l ude  t he
de f e nda nt  a s  t he  f a t he r  of  t he  c hi l d ,  t he  c our t  upon
mot i on f or  t he  i nt r oduc t i on of  t he  r e s ul t s  of  s uc h t e s t s
a nd c ompa r i s ons  by e i t he r  pa r t y,  s ha l l  de t e r mi ne  whe t he r
s uc h  r e s ul t s  ma y be  a dmi t t e d i nt o e vi de nc e .   I n  ma ki ng
s uc h  a  de t e r mi na t i on,  t he  c our t  s ha l l  c ons i de r  t he
pr oba t i ve  va l ue  of  s uc h t e s t s  a nd c ompa r i s ons  a nd t he
r e s ul t s  t he r e of  a nd whe t he r  or  not  t he y ha ve  be e n
pr ope r l y a ut he nt i c a t e d.   I f  t he  c our t  de t e r mi ne s  t ha t  t he
t e s t s  a nd c ompa r i s ons  s houl d be  a dmi t t e d i nt o e vi de nc e ,
s uc h  e vi de nc e  s ha l l  be  c ons i de r e d by t he  t r i e r  of  f a c t
a l ong wi t h a l l  ot he r  e vi de nc e  of  t he  de f e nda nt ' s  pa t e r -
ni t y.

*      *      *      *

The  a bove  s e c t i on of  t he  c ode  wa s  a me nde d e f f e c t i ve  J ul y 1,

1994,  t o  pr ovi de  a  c onc l us i ve  pr e s umpt i on  of  pa t e r ni t y  i f  bl ood,

ge ne t i c ,  o r  DNA t e s t i ng s hows  t ha t  t he  s t a t i s t i c a l  pr oba bi l i t y of

pa t e r ni t y i s  99 pe r c e nt  or  gr e a t e r .   A r e but t a bl e  pr e s umpt i on of

pa t e r ni t y wa s  c r e a t e d  whe r e  t he  s t a t i s t i c a l  pr oba bi l i t y wa s  95



2Interestingly, this case was tried on June 30, 1994 and July 1, 1994.  The
conclusive presumption created by the 1994 amendment to T.C.A. § 24-7-112 was
effective July 1, 1994.
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pe r c e nt  or  gr e a t e r . 2   I t  i s  i nt e r e s t i ng t o not e  t ha t  ne i t he r  t he

or i gi na l  s t a t ut e  nor  t he  s t a t ut e  a s  a me nde d c ont a i ns  a  r e qui r e me nt

whe r e i n c l e a r ,  c oge nt  a nd c onvi nc i ng e vi de nc e  of  non- a c c e s s  i s

r e qui r e d.

The  a ppe l l a nt  r e l i e s  on t he  c a s e  o f  Ti ndl e  v .  Ga y,  891 S. W. 2d

617 ( Te nn.  App.  1994)  a s  a ut hor i t y  t ha t  t he  pr e s umpt i on of

l e gi t i ma c y of  a  c hi l d  bor n dur i ng ma r r i a ge  i s  c onc l us i ve  whe r e  t he

pr oof  i s  c l e a r  a nd c onvi nc i ng t ha t  t he  mot he r  a nd he r  hus ba nd

c ont i nue d t o  ha ve  s e xua l  r e l a t i ons  dur i ng t he  pe r i od i n  whi c h t he

c hi l d mus t  ha ve  be e n c onc e i ve d.   The  a ppe l l a nt  mi s a ppr e he nds  t he

hol di ng i n Ti ndl e .   The  l a ngua ge  r e l i e d upon by t he  a ppe l l a nt  i s

s i mpl y  a  r e c i t a t i on of  a n i s s ue  pr e s e nt e d t o  t he  c our t  by t he

a ppe l l a nt  i n Ti ndl e  a nd i s  i n  no wa y s us t a i ne d i n  t he  j udgme nt  of

t he  c our t .   On t he  c ont r a r y,  t he  c our t  a c knowl e dge d t he  pr e s umpt i on

of  l e gi t i ma c y but  f ound t ha t  t he  de f e nda nt  a nd not  t he  pl a i nt i f f ' s

hus ba nd wa s  t he  c hi l d ' s  f a t he r .   I n  s o doi ng,  t he  c our t  de t e r mi ne d

t ha t  t he  t e s t i mony of  t he  wi f e  t ha t  s he  wa s  ha vi ng s e xua l  r e l a t i ons

onl y wi t h t he  de f e nda nt  on t he  da t e  of  c onc e pt i on ( l i mi t e d t o  one

da t e ) ,  c oupl e d wi t h t he  ge ne t i c  t e s t i ng e vi de nc e  wa s  s uf f i c i e nt  t o

r e but  t he  pr e s umpt i on of  l e gi t i ma c y.
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We  a r e  of  t he  opi ni on t ha t  i t  i s  no l onge r  ne c e s s a r y t o

e s t a bl i s h non- a c c e s s  by c l e a r ,  c oge nt  a nd c onvi nc i ng e vi de nc e  t o

s uc c e s s f ul l y  pur s ue  a  pa t e r ni t y  a c t i on a ga i ns t  a  t hi r d pa r t y  t o  a

ma r r i a ge .   I ns of a r  a s  t hi s  i s s ue ,  s t a ndi ng a l one ,  i s  c onc e r ne d,  t he

j ur y wa s  pr ope r l y i ns t r uc t e d,  a c c r e di t e d t he  e vi de nc e  t e ndi ng t o

s how pa t e r ni t y ,  a nd f ound t he  de f e nda nt  t o  be  t he  f a t he r  of  t he

c hi l d  i n  que s t i on.   We  f i nd no me r i t  i n  t hi s  i s s ue .   

Appe l l a nt ' s  ne xt  i s s ue  c ha l l e nge s  t he  j ur i s di c t i on of  t he

c our t s  t o  e nt e r t a i n a n a c t i on t o e s t a bl i s h pa t e r ni t y of  a  l e gi t i -

ma t e  c hi l d i n one  ot he r  t ha n t he  l e gi t i ma t e  f a t he r  of  t he  c hi l d.

I n Ba s s  v.  Nor ma n ,  a n unr e por t e d opi ni on of  t hi s  c our t ,  opi ni on

f i l e d De c e mbe r  29,  1989,  t he  c our t  c i t i ng  Fr a z i e r  v .  Mc Fe r r e n,  55

Te nn.  App.  431,  402 S. W. 2d 467 ( 1964)  s t a t e d:

The r e  i s  a n a ppa r e nt  i nc ons i s t e nc y be t we e n [ §§
36- 2- 101 a nd 36- 2- 106] .  Se c t i on [ § 36- 2- 101]  de f i ne s  a
c hi l d c ont e mpl a t e d by t he  s t a t u t e  a s  be i ng bor n out  of
we dl oc k.  Howe ve r ,  Se c t i on [ § 36- 2- 106]  e xpr e s s l y pr ovi de s
t ha t  bot h t he  mot he r  a nd he r  hus ba nd ma y t e s t i f y  a s  t o
nona c c e s s  of  t he  hus ba nd.  Thi s  i ndi c a t e s  c l e a r l y  t ha t  t he
Le gi s l a t ur e  i nt e nde d t o  pr ovi de  f or  t he  s uppor t  of  a l l
c hi l dr e n pr ove n t o  be  i l l e gi t i ma t e  bot h t hos e  bor n out  of
we dl oc k a nd t hos e  bor n t o  a  mot he r  who wa s  ma r r i e d but
whos e  hus ba nd wa s  pr ove n not  t o  be  t he  f a t he r  of  t he
c hi l d  i n  que s t i on.  

I n Fr a z i e r ,  a  pa t e r ni t y a c t i on wa s  s uc c e s s f ul l y  pr os e c ut e d by

t he  mot he r  a ga i ns t  t he  c hi l d ' s  f a t he r ,  e ve n t hough t he  mot he r  wa s

ma r r i e d t o a not he r  a t  t he  t i me  of  t he  c hi l d ' s  bi r t h.   " Fr a z i e r
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hol ds  t ha t ,  unde r  t he  s t a t ut e s  c ons i de r e d,  a  pr ove n f a t he r  owe s  a

dut y of  s uppor t  t o  hi s  c hi l d  r e ga r dl e s s  of  whe t he r  he  wa s  ma r r i e d

t o t he  mot he r  or  whe t he r  t he  mot he r  wa s  ma r r i e d t o  a not he r  ma n a t

t he  t i me  of  bi r t h .  Be c a us e  of  t he  pe c ul i a r  pr ovi s i ons  of  T. C. A.  §

36- 2- 106,  t he  c our t  c onc l ude d t ha t  t he  Le gi s l a t ur e  i nt e nde d  t ha t

i l l e gi t i ma t e  c hi l dr e n,  e ve n t hos e  l e ga l l y  pr e s ume d t o  be  l e gi t i -

ma t e ,  bu t  a c t ua l l y  s hown not  t o  be  t he  c hi l dr e n of  t he  hus ba nd,

we r e  owe d a  dut y of  s uppor t  by t he  bi ol ogi c a l  f a t he r .  The  pur pos e

of  t he  pa t e r ni t y s t a t ut e  i s  t o  r e qui r e  a  bi ol ogi c a l  f a t he r  t o

s uppor t  hi s  c hi l d . "   Ba s s ,  s upr a .   Unde r  t he  a ut hor i t y  of  Ba s s  a nd

T. C. A.  §  36- 2- 106 c oupl e d wi t h t he  pr ovi s i ons  of  T. C. A.  24- 7- 112,

we  be l i e ve  t ha t  a l l  c ommon l a w pr e s umpt i ons  r e l a t i ng t o  pa t e r ni t y

a nd l e gi t i ma c y a r e  r e but t a bl e  a nd t he  publ i c  pol i c y ha s  now be e n

e s t a bl i s he d by t he  Ge ne r a l  As s e mbl y t ha t  t r ue  pa r e nt a ge  i s  t he  e nd

t ha t  s houl d be  pur s ue d by t he  c our t s  i n  pa t e r ni t y  a c t i ons .   The

c our t s  i n  t hi s  j ur i s di c t i on obvi ous l y pos s e s s  j ur i s di c t i on t o  t r y

t he s e  t ype s  of  c a s e s .   We  f i nd no me r i t  i n  t hi s  i s s ue .

The  t hi r d i s s ue  c ha l l e nge s  t he  pr opr i e t y of  t he  t r i a l  c our t  i n

a l l owi ng t he  pl a i nt i f f  t o  r e l i t i ga t e  pa t e r ni t y of  t he  c hi l d s i nc e

t he  c hi l d wa s  i mpl i e dl y,  a t  l e a s t ,  f ound t o be  t he  l e gi t i ma t e  c hi l d

of  t he  hus ba nd i n  t he  di vor c e  a c t i on be t we e n She l l  a nd Edmonds on.

To s us t a i n t hi s  i s s ue ,  t he  a ppe l l a nt  r e l i e s  upon t he  doc t r i ne s  of

r e s  j udi c a t a  a nd e s t oppe l .
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We  a r e  of  t he  opi ni on t ha t  Whi t e  v .  Whi t e ,  876 S. W. 2d 837

( Te nn.  1994) ,  i s  c ont r ol l i ng.   As  t o  r e s  j udi c a t a ,  i n  Whi t e  i t  i s

s a i d:

I n or de r  t o  be  s uc c e s s f ul ,  a  pa r t y  a s s e r t i ng a  r e s
j udi c a t a  de f e ns e  mus t  de mons t r a t e :   ( 1)  t ha t  t he  unde r l y-
i ng j udgme nt  wa s  r e nde r e d by a  c our t  of  c ompe t e nt
j ur i s di c t i on;  ( 2)  t ha t  t he  s a me  pa r t i e s  we r e  i nvol ve d i n
bot h s ui t s ;  ( 3)  t ha t  t he  s a me  c a us e  of  a c t i on wa s
i nvol ve d i n  bot h s ui t s ;  a nd ( 4)  t ha t  t he  unde r l yi ng
j udgme nt  wa s  on t he  me r i t s .   ( Empha s i s  a dde d) .

 

As  t o  t he  t he or y of  r e s  j udi c a t a ,  c l e a r l y  t he  r e qui r e me nt

ne c e s s a r y t o  br i ng t he  doc t r i ne  i nt o pl a y a r e  not  e s t a bl i s he d.

Si mpl y s t a t e d,  t he  r e s  j udi c a t a  de f e ns e  i s  de f e a t e d i n  t hi s  a c t i on

be c a us e  t he  pa r t i e s  a r e  not  t he  s a me .

The  que s t i on r e ga r d i ng  e s t oppe l  r e qui r e s  a  mor e  c a r e f ul

e xa mi na t i on.   The  doc t r i ne  of  j udi c i a l  e s t oppe l  i s  ge ne r a l l y  s t a t e d

a s  f ol l ows :

The  doc t r i ne  of  j udi c i a l  e s t oppe l  pr ovi de s  a
l i t i ga nt  who ha s  de l i be r a t e l y t a ke n a  pos i t i on i n  one
j udi c i a l  pr oc e e di ng wi l l  not ,  a s  a  ma t t e r  of  l aw,  be
a l l owe d t o  a dva nt a ge  hi s  or  he r s e l f  by t a ki ng a n i nc on-
s i s t e nt  pos i t i on i n  a not he r  s ui t .  I n  Me l t on v.  Ande r s on,
32 Te nn.  App.  335,  222 S. W. 2d 666 ( Te nn.  App.  1948)  t hi s
c our t  s a i d,  a t  669:

 
A ge ne r a l  s t a t e me nt  of  t he  doc t r i ne  of  j udi -

c i a l  e s t oppe l  i s  t ha t  whe r e  one  s t a t e s  on oa t h i n
f or me r  l i t i ga t i on,  e i t he r  i n  a  pl e a di ng or  i n  a
de pos i t i on or  on or a l  t e s t i mony,  a  gi ve n f a c t  a s
t r ue ,  he  wi l l  not  be  pe r mi t t e d t o de ny t ha t  f a c t  i n
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s ubs e que nt  l i t i ga t i on,  a l t hough t he  pa r t i e s  ma y not
be  t he  s a me .  ( Ci t a t i ons  omi t t e d. )

Ext i ne  v.  TRW Koyo St e e r i ng Sys t e ms  Co,  Unpubl i s he d opi ni on Te nn.
App.  1994.

I n Ca r ve l l  v.  Bot t oms ,  900 S. W. 2d 23 ( Te nn.  1995) ,  t he  Supr e me

Cour t  i n  di s c us s i ng j udi c i a l  e s t oppe l  not e d t ha t  t he  pol i c y

unde r gi r di ng j udi c i a l  e s t oppe l  i s  t o  pr e ve nt  a  pa r t y  f r om ga i ni ng

a n unf a i r  a dva nt a ge  by t a ki ng i nc ons i s t e nt  pos i t i ons  on  t he  s a me

i s s ue  i n di f f e r e nt  l a ws ui t s .   We  be l i e ve  t ha t  t he  r e a s oni ng s t a t e d

i n Ca r ve l l ,  i . e . ,  whe r e  a n a t t e mpt  t o ga i n unf a i r  a dva nt a ge  i s

a bs e nt ,  j udi c i a l  e s t oppe l  doe s  not  a ppl y,  i s  a ppl i c a bl e  t o  t he

f a c t s  of  t hi s  c a s e .   At  t he  t i me  of  t he  di vor c e  he a r i ng,  t he

pa r t i e s  we r e  una wa r e  of  t he  t r ue  f a c t s  r e l a t i ng t o pa t e r ni t y of  t he

c hi l d  i n t ha t  DNA t e s t s  ha d not ,  a t  t ha t  t i me  be e n pe r f or me d.   I t

t he r e f or e  f ol l ows  t ha t  t he r e  wa s  a nd i s  no a t t e mpt  t o  t a ke  unf a i r

a dva nt a ge  by t a ki ng i nc ons i s t e nt  pos i t i ons ,  but  t o  t he  c ont r a r y,

di s a l l owi ng t he  a ppl i c a t i on of  j udi c i a l  e s t oppe l  r e c t i f i e s  a n

unf a i r  r e s ul t  c r e a t e d by t he  pr i or  l i t i ga t i on.   We  f i nd t he

doc t r i ne  of  e s t oppe l  t o  be  i na ppl i c a bl e  unde r  t he  c i r c ums t a nc e s  of

t hi s  c a s e .

Appe l l a nt ' s  ne xt  t wo i s s ue s  c ha r ge  t he  t r i a l  c our t  wi t h e r r or

i n  a l l owi ng e vi de nc e  of  DNA t e s t i ng.   The  c hi e f  c ompl a i nt  i s  t ha t

t he  e xpe r t  wi t ne s s  f a i l e d t o e s t a bl i s h a  pr ope r  c ha i n of  c us t ody of

t he  bl ood s a mpl e s  t e s t e d.   The  a ppe l l a nt  f ur t he r  c ompl a i ns  t ha t  t he
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r e qui r e me nt s  of  T. C. A.  §  24- 7- 112 we r e  not  me t  i n  t ha t  t he

pr oc ur e me nt  of  t he  e vi de nc e  wa s  not  j udi c i a l l y  s upe r vi s e d.

We  wi l l  f i r s t  l ook t o  t he  c ha i n of  e vi de nc e  que s t i on.   I n

Ri t t e r  v .  St a t e ,  462 S. W. 2d 247 ( Te nn.  Ct .  Cr i m.  App.  1970) ,  we

f i nd t he  f ol l owi ng di s c us s i on:

The  c ha i n of  e vi de nc e  me t hod of  i de nt i f i c a t i on i s  a
wi de l y r e c ogni z e d c onc e pt  i n  bot h c i vi l  a nd c r i mi na l  l a w.
I n mos t  c a s e s  i t  i s  not  pos s i bl e  t o e s t a bl i s h t he
i de nt i t y  of  a n e xhi bi t  i n  que s t i on by a  s i ngl e  wi t ne s s .
Se ve r a l  pe r s ons  ha ve  us ua l l y  ha ndl e d t he  s pe c i me n be f or e
i t s  a na l ys i s .  Se e  Annot a t i on:  21 A. L. R. 2d 1216;  29
Am. J ur . 2d Evi de nc e  Se c .  830;  32 C. J . S.  Evi de nc e  § 588( 2) .

 
Bl ood s pe c i me ns  s uc h a s  t hi s  s houl d be  ha ndl e d wi t h

t he  gr e a t e s t  of  c a r e  a nd a l l  pe r s ons  who ha ndl e  t he
s pe c i me n s houl d be  r e a dy t o  i de nt i f y  i t  a nd t e s t i f y  t o
i t s  c us t ody a nd unc ha nge d c ondi t i on.  Pe opl e  v .  Sa ns a l one ,
208 Mi s c .  491,  146 N. Y. S. 2d 359 ( 1955) .

Whe t he r  t he  r e qui s i t e  c ha i n of  pos s e s s i on ha s  be e n
s uf f i c i e nt l y e s t a bl i s he d t o  j us t i f y  a dmi s s i on of  t he
e xhi bi t ,  i s  a  ma t t e r  c ommi t t e d t o t he  di s c r e t i on of  t he
t r i a l  j udge  a nd hi s  de t e r mi na t i on wi l l  not  be  ove r t ur ne d
i n t he  a bs e nc e  of  a  c l e a r l y  mi s t a ke n e xe r c i s e  t he r e of .
St a t e  v .  Br own,  99 N. J . Supe r .  22,  238 A. 2d 482 ( 1968) .

 
I n  Pa t t e r s on v.  St a t e ,  224 Ga .  197,  160 S. E. 2d 815

( 1968) ,  a  me di c a l  t e c hnol ogi s t  t ook a  bl ood s pe c i me n a nd
pl a c e d t he  s a mpl e  i n  f our  t ube s ,  pe r s ona l l y  l a be l e d t he m
a nd put  t he m i n a  r e f r i ge r a t or  i n  t he  l a bor a t or y,  Fr i da y,
J une  9,  1967.  The  f ol l owi ng Monda y,  J une  12,  1967,  t he
c hi e f  t e c hnol ogi s t  r a n a  t e s t .  Fr om Fr i da y unt i l  Monda y,
a ppr oxi ma t e l y e i ght  pe r s ons  e mpl oye d i n  t he  l a bor a t or y
ha d a c c e s s  t o  t he  r e f r i ge r a t or .  The  c our t  s a i d:

 
" The  e v i de nc e  s hows  t ha t  t he  bl ood s a mpl e  wa s
ha ndl e d i n  t he  nor ma l  c our s e  of  t e s t i ng a nd t he r e
i s  not hi ng i n  t he  r e c or d t ha t  c r e a t e s  a  s us pi c i on
t ha t  t he  bl ood t e s t e d  wa s  ot he r  t ha n t ha t  t a ke n
f r om t he  de f e nda nt .  The  i de nt i t y  of  s uc h bl ood
s a mpl e s  ne e d not  be  pr ove d be yond a l l  pos s i bi l i t y
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of  doubt  or  t ha t  a l l  pos s i bi l i t y  of  t a mpe r i ng wi t h
t he m be  e xc l ude d.  The  c i r c ums t a nc e s  ne e d onl y
e s t a bl i s h r e a s ona bl e  a s s ur a nc e  of  t he  i de nt i t y  of
t he  s a mpl e . "

We  be l i e ve  t he  e vi de nc e  r e l a t i ng t o  bl ood t e s t i ng i n  t hi s  c a s e

i s  a na l ogous  t o  t he  f a c t s  a s  s t a t e d i n  t he  a bove  c a s e .   He r e ,  t he

bl ood wa s  dr a wn by a  phl e bot omi s t  a nd not  by t he  wi t ne s s  t e s t i f y-

i ng.   The  wi t ne s s ,  Dr .  Hubba r d,  t e s t i f i e d a s  f ol l ows :

Q. Do your  r e c or ds  r e f l e c t  t he  da t e s  upon whi c h t hos e
t e s t s  ( DNA)  we r e  c onduc t e d,  a nd i n  whos e  pr e s e nc e
t he y ma y ha ve  be e n c onduc t e d,  a nd unde r  wha t  t ype s
of  c ondi t i ons  a nd pol i c y?

A. Whi c h woul d you l i ke  f or  me  t o  a ns we r  f i r s t ?   I  c a n
e xpl a i n t o  you t he  nor ma l  ope r a t i ng pr oc e dur e .   The
bl ood i s  dr a wn i n  t he  hos pi t a l  l a bor a t or y,  not  by
me ,  i t ' s  dr a wn by a  phl e bot omi s t ,  who a r e  pe opl e
who a r e  s pe c i f i c a l l y  t r a i ne d t o  dr a w bl ood.   Af t e r
t he  bl ood i s  dr a wn,  t he r e  a r e  va r i ous  doc ume nt s
t ha t  ha ve  t o  be  s i gne d t o  ma i nt a i n c ha i n of  pos s e s -
s i on of  t he  bl ood.   An a u t hor i z a t i on t o  do t he
t e s t i ng  i s  gi ve n by i ndi vi dua l s  i nvol ve d i n  t he
c a s e .   The i r  phl e bot omy or  t he  bl ood be i ng dr a wn i s
wi t ne s s e d,  a nd t he  wi t ne s s e s  s i gn a s  t o  who t he y
a r e .   I ndi vi dua l s  pa r t i c i pa t i ng  i n  t he  c a s e  a r e
phot ogr a phe d,  i de nt i f i e d us i ng a  pi c t ur e  I D us u-
a l l y,  or  mut ua l  i de nt i f i c a t i on .   The y a r e  f i nge r -
pr i nt e d a nd t he y a r e  phot ogr a phe d.   Onc e  t he  bl ood
i s  dr a wn,  t he  pa r t i c i pa nt s ,  i f  t he y a r e  a bl e ,
i ni t i a l  t he  bl ood t ube s ,  i f  t he y a r e  a bl e .   I  me a n
i f  i t ' s  a  mi nor ,  t he n one  of  t he  gua r di a ns  i ni t i a l
t he  bl ood t ube s .   The n t he y a r e  s e a l e d i n  a  s a mpl e
— i n a  t a mpe r  e vi de nt  s a mpl e  pa c ka ge ,  i t ' s  not
t a mpe r  pr oof .   And onc e  t he  bl ood s a mpl e s  a r e
s e a l e d i n  t ha t  t a mpe r  e vi de nt  ba g ,  a l ong wi t h t he
doc ume nt a t i on,  t he n pa r t i c i pa nt s  i n t he  t e s t  i ni -
t i a l  t he  s e a l ,  a nd t he n t he y a r e  t a ke n t o  my l a bo-
r a t or y,  a nd t he n I ,  or  one  of  my t e c hnol ogi s t s ,
ope ns  t he  ba g a nd t he  t e s t s  wi l l  pr oc e e d f r om
t he r e .
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The r e  i s  f ur t he r  e vi de nc e  t ha t  t he  Dr .  Hubba r d pe r s ona l l y  di d

t he  t e s t i ng on t he  b l ood  s a mpl e s  i n  que s t i on.   Dr .  Hubba r d a l s o

pr oduc e d t he  r e c or d c ont a i ni ng t he  doc ume nt a t i on t e s t i f i e d t o

a bove .   The r e  i s  not hi ng i n  t he  r e c or d t o  c a s t  s us pi c i on on t he

a ut he nt i c i t y of  t he  s a mpl e s .   I n  ke e pi ng wi t h Ri t t e r  v .  St a t e ,

s upr a ,  we  a r e  of  t he  opi ni on t ha t  t he  f a i l ur e  t o  ha ve  t he  phl e bot o-

mi s t  a va i l a bl e  t o  t e s t i f y  di d not  r e nde r  t he  e vi de nc e  i nc ompe t e nt .

Ra t he r ,  t he  c i r c ums t a nc e s  unde r  whi c h  t he  s a mpl e s  we r e  t a ke n a nd

t he  t e s t s  c onduc t e d,  a r e  ma t t e r s  a f f e c t i ng t he  c r e di bi l i t y of  t he

e vi de nc e  r a t he r  t ha n t he  a dmi s s i bi l i t y .   Cr e di bi l i t y  of  e vi de nc e  i s

wi t hi n t he  j ur y ' s  pr ovi nc e .

As  t o  t he  c ont e nt i on t ha t  t he  r e qui r e me nt s  of  T. C. A.  §  24- 7-

112 we r e  not  me t ,  we  f i nd no e r r or  on t he  pa r t  of  t he  t r i a l  j udge

i n a dmi t t i ng  t he  e vi de nc e .   The  pa r t i e s  vol unt a r i l y  s ubmi t t e d t o

t he  bl ood t e s t i ng wi t hout  j udi c i a l  i nt e r ve nt i on a nd wi l l  not  now be

he a r d t o  c ompl a i n a s  t o  t he  l a c k of  j udi c i a l  s upe r vi s i on.   We  hol d

t ha t  by vol unt a r i l y  unde r goi ng t he  bl ood t e s t s  t he  pa r t i e s  wa i ve d

t he  f or ma l  r e qui r e me nt s  of  T. C. A.  §  24- 7- 112.

We  f i nd no me r i t  i n  t he s e  i s s ue s .

The  ne xt  i s s ue  r e l a t e s  t o  t he  doc t r i ne  of  l a c he s .   La c he s  i s

e s t a bl i s he d whe n t he r e  ha s  be e n " ne gl e c t  or  omi s s i on t o  a s s e r t  a



3Our resolution of this case in no way is intended to affect the rights of the
child in question, either on the termination question or the paternity issue.  The
child is not a party to this action.

18

r i ght  whi c h,  t a ke n i n  c onj unc t i on wi t h a  l a ps e  of  t i me ,  c a us e s

pr e j udi c e  t o  t he  a dve r s e  pa r t y . "  Fi r s t  Ame r i c a n Ba nk of  Na s hvi l l e

v.  Woods ,  734 S. W. 2d 622 ( Te nn.  App.  1987) ,  pe r m.  a pp.  de ni e d,

( 1987) .  Cour t s  a r e  r e l uc t a nt  t o  a ppl y t he  de f e ns e  of  l a c he s  a nd i n

a  c a s e  whe r e  de l a y i n  f i l i ng s ui t  c a n r e a s ona bl y be  e xpl a i ne d or

j us t i f i e d ,  t he  de f e ns e  wi l l  not  be  a ppl i e d.  Fr e e ma n v.  Ma r t i n

Robowa s h,  I nc . ,  61 Te nn.  App.  677,  457 S. W. 2d 606 ( Te nn.  App.

1970) .   The  r e c or d doe s  not  e s t a bl i s h a ny pr e j udi c e  by t he  t i mi ng

of  t hi s  a c t i on.   He nc e ,  we  f i nd t he  doc t r i ne  of  l a c he s  t o  be

i na ppl i c a bl e .

The  ne xt  a s s e r t i on whi c h t he  a ppe l l a n t  i ns i s t s  r e qui r e s

r e ve r s a l  of  t he  t r i a l  c our t ' s  j udgme nt  i s  t ha t  t he  " l e gi t i ma t e

f a t he r  of  t he  c hi l d  wa s  a n i ndi s pe ns a bl e  pa r t y  t o  t hi s  pa t e r ni t y

s ui t . "   We  r e s pe c t f ul l y di s a gr e e .   At  t he  t i me  of  t hi s  t r i a l ,  t he

pa r e nt a l  r i ght s  of  t he  hus ba nd ha d be e n t e r mi na t e d. 3  He  ha d no

ot he r  nor  f ur t he r  i nt e r e s t  i n  t he  out c ome  of  t hi s  c a s e .  

Unde r  Rul e  19. 01,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e ,  a  pe r s on

mus t  be  ma de  a  pa r t y  i f  i n  hi s  a bs e nc e  c ompl e t e  r e l i e f  c a nnot  be

a c c or de d a mong t hos e  a l r e a dy pa r t i e s  or  a n i nt e r e s t  r e l a t i ng t o  t he

s ubj e c t  ma t t e r  of  t he  a c t i on i s  a s s e r t e d a nd he  i s  s o s i t ua t e d t ha t

t he  di s pos i t i on of  t he  a c t i on i n  hi s  a bs e nc e  ma y ( i )  a s  a  pr a c t i c a l
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ma t t e r  i mpa i r  or  i mpe de  hi s  a bi l i t y t o pr ot e c t  t ha t  i nt e r e s t  or

( i i )  l e a ve  a ny of  t he  pe r s ons  a l r e a dy pa r t i e s  s ubj e c t  t o  a

s ubs t a nt i a l  r i s k of  i nc ur r i ng doubl e ,  mul t i pl e  or  ot he r wi s e

i nc ons i s t e nt  ob l i ga t i ons  by r e a s ons  of  hi s  c l a i me d i nt e r e s t .   We

a r e  of  t he  opi ni on t ha t  t he  a bove  r e qui r e me nt s  f or  a n i ndi s pe ns a bl e

pa r t y ha ve  not  be e n de mons t r a t e d.   We  f i nd no me r i t  i n  t hi s  i s s ue .

The  ne xt  i s s ue  a t t a c ks  t he  c our t ' s  a c t i on i n r e s t r i c t i ng

t e s t i mony r e ga r di ng l a c he s  a nd i n  t he  c our t ' s  i ns t r uc t i ons  t o  t he

j ur y r e l a t i ng t o  l a c he s .   La c he s  i s  a  pur e l y e qui t a bl e  doc t r i ne  a nd

i s  f or  t he  c our t  t o  de t e r mi ne  r a t he r  t ha n t he  j ur y.   " . . .  c a s e s  of

s uc h c ompl i c a t e d a nd i nt r i c a t e  na t ur e  i nvol vi ng mi xe d que s t i ons  of

l a w a nd f a c t  not  s ui t a bl e  f or  s ol ut i on by a  j ur y s uc h a s  l a c he s  or

e s t oppe l "  a r e  not  j ur y que s t i ons .   Se e  St a t e  v .  Ha r t l e y,  790 S. W. 2d

276 ( Te nn.  1990) .

I n  t hi s  c a s e ,  t he  i s s ue  of  l a c he s  wa s  s ubmi t t e d t o  t he  j ur y.

The  j ur y obvi ous l y r e j e c t e d t he  de f e ns e  of  l a c he s  a nd t he  t r i a l

j udge  i n  we i ghi ng t he  e vi de nc e  on mot i on f or  ne w t r i a l  obvi ous l y

a gr e e d t ha t  t he  doc t r i ne  of  l a c he s  di d not  a ppl y.   He nc e ,  a ny e r r or

i n  s ubmi t t i ng l a c he s  t o  t he  j ur y wa s  ha r ml e s s .

Appe l l a nt ' s  l a s t  i s s ue  r e l a t e s  t o t he  s uf f i c i e nc y of  t he

e vi de nc e .   Our  r e vi e w of  t he  r e c or d r e f l e c t s  t ha t  t he r e  i s  a mpl e

e vi de nc e  t o  e s t a bl i s h c l e a r l y ,  c oge nt l y  a nd c onvi nc i ngl y t ha t  t he
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de f e nda nt  i s  t he  b i o l ogi c a l  f a t he r  of  t he  c hi l d  i n  que s t i on.   We

f i nd no me r i t  i n t hi s  i s s ue .

CONCLUSI ON

The  j udgme nt  of  t he  t r i a l  c our t  i f  a f f i r me d i n a l l  r e s pe c t s .

Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .
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          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  RI CHARD J OHNSON
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
WI LLI AM A.  LAW,                  ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l a nt    )

 
ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Wa s hi ngt on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  j udgme nt  of  t he  t r i a l  c our t  i f  a f f i r me d i n a l l  r e s pe c t s .

Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

                                 PER CURI AM


