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  Godda r d,  P. J .  

The  Pl a i nt i f f s ,  Fe l t on M.  Smi t h a nd hi s  wi f e  Ma r y

L.  Smi t h,  a ppe a l  f or  t he  s e c ond t i me  t he  e nt r y of  a  s umma r y

j udgme nt  i n  f a vor  of  t he  De f e nda nt  Ame r i s ur e  I ns ur a nc e  Compa ny i n

t he i r  s ui t  s e e ki ng r e c ove r y unde r  a  f i r e  i ns ur a nc e  pol i c y i s s ue d

by Ame r i s ur e .
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Pr i or  t o  1990 t he  Pl a i nt i f f s  owne d a  r e s i de nc e  a t  5603

We i ge l i a  Ave nue  i n  Ha mi l t on Count y.   The  Pl a i nt i f f s  i ns ur e d t he i r

r e s i de nc e  t hr ough t he  De f e nda nt  I ns ur a nc e  Compa ny.   Ac c or di ng t o

t he  wi f e ,  t he  Pl a i nt i f f s  pa i d t he i r  i ns ur a nc e  pr e mi ums  t hr ough a n

e s c r ow a gr e e me nt  wi t h t he i r  s a vi ngs  a nd l oa n a s s oc i a t i on.   The

a s s oc i a t i on he l d a  de e d of  t r us t  on t he  Pl a i nt i f f s ’  home .

I n e a r l y  1990,  t he  hus ba nd be c a me  ve r y i l l  a nd,  a s  a

r e s ul t ,  i nc ur r e d nume r ous  me di c a l  bi l l s .   I n  hi s  de pos i t i on,  t he

hus ba nd t e s t i f i e d t ha t  he  ha d l a r ge  bi l l s  f r om t he  hos pi t a l  a nd

hi s  doc t or  a nd t ha t  he  di d not  ha ve  i ns ur a nc e  t o  c ove r  t he s e

e xpe ns e s .   I n a ddi t i on t o t he s e  bi l l s ,  t he  Pl a i nt i f f s  owe d

va r i ous  s ums  t o  c r e di t  c a r d c ompa ni e s .   The  Pl a i nt i f f s  s t a t e d

t ha t  s ome t i me  pr i or  t o  J une  of  1990 t he y r e c e i ve d a t  l e a s t  one

t hr e a t e ni ng c a l l  f r om one  of  t he  c r e di t  c a r d c ompa ni e s .   The

Pl a i nt i f f s  s t a t e d t ha t  a  r e pr e s e nt a t i ve  f r om t he  c r e di t  c a r d

c ompa ny c a l l e d c onc e r ni ng t he  Pl a i nt i f f s ’  c r e di t  c a r d de bt  a nd

t hr e a t e ne d t he  Pl a i nt i f f s  t ha t  t he  c ompa ny c oul d t a ke  t he

Pl a i nt i f f s ’  home  i f  t he i r  de bt s  we r e  not  pa i d.

Be c a us e  of  t he  c a l l  f r om t he  c r e di t  c a r d c ompa ny a nd

t he  mount i ng me di c a l  e xpe ns e s ,  t he  Pl a i nt i f f s  de c i de d,  wi t h t he

c ons e nt  of  t he  s a vi ngs  a nd l oa n a s s oc i a t i on,  t o  de e d t he i r  hous e

t o t he i r  s on Va n Smi t h,  who a l s o l i ve d i n  Ha mi l t on Count y.   A

qui t  c l a i m de e d wa s  e xe c ut e d a nd r e c or de d i n  J une  of  1990.   No

c ons i de r a t i on wa s  gi ve n by Va n Smi t h f or  t he  home .   No not i c e  wa s

gi ve n t o  t he  De f e nda nt  a bout  t he  c ha nge  i n  owne r s hi p.   The
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Pl a i nt i f f s  c ont i nue d t o  pa y t he  pr ope r t y t a xe s  a nd mor t ga ge

pa yme nt s  a s  we l l  a s  t he  i ns ur a nc e  pa yme nt s  t hr ough t he  e s c r ow

a c c ount .   The  Pl a i nt i f f s  c ont i nue d t o  oc c upy t he  home  whi l e  Va n

Smi t h r e t a i ne d hi s  own home  i n Cha t t a nooga .   The  Pl a i nt i f f s  di d

not  pa y a ny r e nt  t o  Va n Smi t h,  a nd he  ne ve r  r e s i de d i n  t he  home

a f t e r  t he  c onve ya nc e .   The  Pl a i nt i f f s  c ont e nd t ha t  t he y i nt e nde d

t he  c onve ya nc e  of  t he  pr ope r t y t o  be  t e mpor a r y onl y a nd t ha t  i t

woul d be  r e c onve ye d a t  a  l a t e r  da t e .

On a bout  J ul y 25,  1991,  t he  ye a r  f ol l owi ng t he

t r a ns f e r ,  t he  Pl a i nt i f f s  r e ne we d t he i r  pol i c y wi t h t he  De f e nda nt

whi c h c ont i nue d t o  i ns ur e  t he  home  i n whi c h t he y l i ve d.   The

De f e nda nt  wa s  not  i nf or me d t ha t  t he  Pl a i nt i f f s  no l onge r  he l d

l e ga l  t i t l e  t o  t he  pr ope r t y.   On J a nua r y 14,  1992,  a  f i r e

de s t r oye d t he  home .   The  Pl a i nt i f f s  not i f i e d t he  De f e nda nt  a bout

t he  f i r e  a nd a n a dj us t e r  wa s  s e nt  t o  t he  home  t o i nve s t i ga t e  t he

f i r e .   The  Pl a i nt i f f s  t ol d t he  i ns ur a nc e  a dj us t e r  t ha t  t he y we r e

t he  owne r s  of  t he  home .   Whe n t he  De f e nda nt  di s c ove r e d t ha t  t he

Pl a i nt i f f s  no l onge r  owne d t he  home ,  i t  r e f us e d t o  pa y t he  c l a i m.

The  Pl a i nt i f f s  t he n br ought  s ui t  i n  whi c h t he y a l l e ge d

t he  De f e nda nt  wr ongf ul l y  f a i l e d t o  pa y t he i r  c l a i m.   The

Pl a i nt i f f s  f ur t he r  a l l e ge d t ha t  t he  f a i l ur e  t o pa y t he  c l a i m wa s

i n ba d f a i t h  a nd t ha t  pur s ua nt  t o  T. C. A.  56- 7- 105 t he  De f e nda nt

s houl d be  a s s e s s e d a  25 pe r c e nt  pe na l t y .
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I n i t s  a ns we r ,  t he  De f e nda nt  a l l e ge d t ha t  t he

Pl a i nt i f f s  ha d no i ns ur a bl e  i nt e r e s t  i n t he  home  a t  t he  t i me  of

t he  f i r e  a nd,  t hus ,  ha d no r i ght  t o  ma ke  a  c l a i m.   The  De f e nda nt

f ur t he r  a l l e ge d t ha t  t he  Pl a i nt i f f s  ha d vi ol a t e d t he  t e r ms  of  t he

pol i c y by de e di ng t he  pr ope r t y t o  t he i r  s on wi t hout  t he  c ons e nt

of  t he  De f e nda nt .

Bot h pa r t i e s  t he n f i l e d f or  s umma r y j udgme nt .   The

Tr i a l  Cour t  J udge  di s mi s s e d t he  Pl a i nt i f f s ’  mot i on but  gr a nt e d

t he  De f e nda nt ’ s  mot i on f or  s umma r y j udgme nt  a nd di s mi s s e d t he

Pl a i nt i f f s ’  c ompl a i nt .   The  Pl a i nt i f f s  pe r f e c t e d t he  f i r s t  a ppe a l

t o  t hi s  Cour t .

We  de t e r mi ne d t ha t  c ompl e t e  j us t i c e  c oul d not  be  ha d

be c a us e  of  de f i c i e nc i e s  i n  t he  r e c or d.   Thi s  Cour t  s t a t e d t ha t

ma t e r i a l  i s s ue s  e vol ve d a r ound t he  pr ovi s i ons  of  t he  i ns ur a nc e

pol i c y,  but  t ha t  t he  pol i c y wa s  not  i nc l ude d i n  t he  r e c or d.   As  a

r e s ul t ,  t he  c a s e  wa s  r e ma nde d i n  or de r  t o  s uppl e me nt  t he  r e c or d.   

The  r e c or d ha s  now be e n s uppl e me nt e d a nd t he  c a s e  ha s

be e n r e t ur ne d t o  t hi s  Cour t  f or  a  r e vi e w of  t he  Tr i a l  Cour t ’ s

de t e r mi na t i on.   The  s ol e  i s s ue  i s  whe t he r  s umma r y j udgme nt  wa s

pr ope r l y a wa r de d t o  t he  De f e nda nt .   The  f i r s t  s umma r y j udgme nt

wa s  a ppa r e nt l y  a wa r de d t o  t he  De f e nda nt  on a l l  i s s ue s .   Howe ve r ,

on r e ma nd,  t he  Tr i a l  Cour t  a wa r de d s umma r y j udgme nt  on t he  ba s i s

t ha t  t he  Pl a i nt i f f s  di d not  ha ve  a ny i ns ur a bl e  i nt e r e s t  i n  t he
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pr ope r t y a t  t he  t i me  of  t he  f i r e .   I t  i s  t he  s e c ond s umma r y

j udgme nt  t ha t  we  now a ddr e s s .  

The  Supr e me  Cour t  of  Te nne s s e e ,  i n  Byr d v.  Ha l l ,  847

S. W. 2d 208 ( Te nn. 1993) ,  s e t  f or t h  t he  pr ope r  s umma r y j udgme nt

a na l ys i s  t o  be  a ppl i e d i n  Te nne s s e e .   The r e ,  t he  Cour t  s a i d i n

e va l ua t i ng a  s umma r y j udgme nt  mot i on,  t he s e  que s t i ons  mus t  be

r e s ol ve d:  " ( 1)  whe t he r  a  f ac t ual  d i s put e  e xi s t s ;  ( 2)  whe t he r  t he

di s put e d f a c t  i s  mat e r i al  t o  t he  out c ome  of  t he  c a s e ;  a nd ( 3)

whe t he r  t he  di s put e d f a c t  c r e a t e s  a  ge nui ne  i s s ue  f or  t r i a l . "  

( Empha s i s  i n  or i gi na l . )

Byr d f ur t he r  e xpl a i ne d t ha t  s umma r y j udgme nt  s houl d be

e mpl oye d whe r e  t he r e  i s  no di s put e  ove r  t he  e vi de nc e  a nd t he r e  i s

no i s s ue  f or  a  j ur y t o  de c i de .   For  a  pa r t y  t o  a voi d s umma r y

j udgme nt ,  i t  mus t  s how t ha t  t he  f a c t  i n  di s put e  i s  ma t e r i a l .  

Me a ni ng,  t hi s  f a c t  i s  one  t ha t  " mus t  be  de c i de d i n  or de r  t o

r e s ol ve  t he  s ubs t a nt i ve  c l a i m or  de f e ns e  a t  whi c h t he  mot i on i s

di r e c t e d. "   I f  s uc h a  di s put e d ma t e r i a l  f a c t  doe s  e xi s t ,  t he

c our t  " mus t  t he n de t e r mi ne  whe t he r  t he  di s put e d ma t e r i a l  f a c t

c r e a t e s  a  ge nui ne  i s s ue  wi t hi n t he  me a ni ng of  Rul e  56. 03. "   He r e ,

" t he  t e s t  f or  a  ' ge nui ne  i s s ue '  i s  whe t he r  a  r e a s ona bl e  j ur y

c oul d l e gi t i ma t e l y r e s ol ve  t ha t  f a c t  i n  f a vor  of  one  s i de  or  t he

ot he r .   I f  t he  a ns we r  i s  ye s ,  s umma r y j udgme nt  i s  i na ppr opr i a t e ;

i f  t he  a ns we r  i s  no,  s umma r y j udgme nt  i s  pr ope r  be c a us e  a  t r i a l

woul d be  poi nt l e s s  .  .  .  . "   Whe n a ppl yi ng t hi s  t e s t ,  " t he  c our t

i s  t o  vi e w t he  e vi de nc e  i n  a  l i ght  f a vor a bl e  t o  t he  nonmovi ng
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pa r t y a nd a l l ow a l l  r e a s ona bl e  i nf e r e nc e s  i n  hi s  f a vor . "   I t  i s

t he  bur de n of  t he  nonmovi ng pa r t y  t o  de mons t r a t e  t ha t  t he r e  a r e

no di s put e d,  ma t e r i a l  f a c t s  c r e a t i ng a  ge nui ne  i s s ue  f or  t r i a l

a nd t ha t  s umma r y j udgme nt  i s  a ppr opr i a t e .  

We  hol d t ha t  unde r  t he  f a c t s  be f or e  us  t he r e  i s  a

ge nui ne  i s s ue  f or  t r i a l ,  i . e . ,  whe t he r  t he  Pl a i nt i f f s  ha d a n

i ns ur a bl e  i nt e r e s t  i n  t he  home .

Fi r s t ,  t he  Pl a i nt i f f s ’  pl a n t o de e d t he  hous e  t o t he i r

s on wa s  a n a ppa r e nt  a t t e mpt  t o  de f r a ud t he i r  c r e di t or s ,  a n a c t

whi c h i s  c e r t a i nl y not  c ondone d by t hi s  Cour t ;  howe ve r ,  t he i r

c onduc t  doe s  not  ne c e s s a r i l y  pr e c l ude  t he  Pl a i nt i f f s  f r om

r e c ove r i ng.   The  " doc t r i ne  of  ' unc l e a n ha nds ' "  i s  not  a  ba r  t o

pl a i nt i f f ' s  c l a i m.   " ' [ I ] t  i s  not  e ve r y wi l l f ul  a nd r e pr e he ns i bl e

a c t  t ha t  wi l l  pr e c l ude  a  l i t i ga nt  i n a  c our t  of  e qui t y f r om

obt a i ni ng t he  r e l i e f  pr a ye d,  but  s uc h c onduc t  .  .  .  mus t  be ar  an

i mme di at e  r e l at i on t o t he  s ubj e c t - mat t e r  of  t he  s ui t ,  a nd i n  s ome

me a s ur e  a f f e c t  t he  e qui t a bl e  r e l a t i ons  s ubs i s t i ng be t we e n t he

pa r t i e s  t o t he  l i t i ga t i on a nd a r i s i ng out  of  t he  t r a ns a c t i on. ' "  

Gr e e r  v .  She l by Mut ua l  I ns .  Co. ,  659 S. W.  2d 627 ( Te nn. App. 1983) ,

quot i ng f r om Ove r t on v.  Le wi s ,  152 Te nn.  500,  279 S. W.  801

( 1926) .   ( Empha s i s  i n  or i gi na l . )   

I n Gr e e r ,  t he  pl a i nt i f f  bought  s ome  pr ope r t y wi t h hi s

own f unds  a nd ha d a n i ns ur a nc e  pol i c y i s s ue d i n  hi s  na me .  

Howe ve r ,  he  pl a c e d l e ga l  t i t l e  of  t he  pr ope r t y i n  t he  na me  of  a
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c or por a t i on of  whi c h he  wa s  pa r t  owne r .   The  pl a i nt i f f  l a t e r

a dmi t t e d t ha t  t he  r e a s on f or  pl a c i ng l e ga l  t i t l e  i n  t he  na me  of

hi s  c or por a t i on wa s  t o  c onc e a l  t he  owne r s hi p f r om hi s  wi f e

be c a us e  he  a nd hi s  wi f e  we r e  s e e ki ng a  di vor c e .   Whe n t he  hous e

on t he  pr ope r t y wa s  de s t r oye d by f i r e ,  t he  pl a i nt i f f ’ s  i ns ur a nc e

c ompa ny de ni e d t he  c l a i m.   The  Cour t  he l d t ha t  t he  pl a i nt i f f ’ s

c onduc t  wa s  c ol l a t e r a l  t o  t he  t r a ns a c t i on i nvol ve d i n  t he  l a ws ui t

a nd,  t he r e f or e ,  t he  pl a i nt i f f ’ s  c l a i m wa s  not  ba r r e d by t he

" u nc l e a n ha nds "  d oc t r i ne .   We  a r e  pr e s e nt e d wi t h a  ve r y s i mi l a r

i s s ue  i n  t he  c a s e  now be f or e  t hi s  Cour t .   The  Pl a i nt i f f s ’  c onduc t

he r e  i s  c ol l a t e r a l  t o  t he  t r a ns a c t i on wi t h t he  De f e nda nt  a s  wa s

t ha t  i n Gr e e r .   The  Pl a i nt i f f s  de e de d t he i r  hous e  t o  t he i r  s on i n

a n a t t e mpt  t o  de f r a ud t he i r  c r e di t or s ,  not  t he i r  i ns ur a nc e

c ompa ny.   As  s uc h,  t he  Pl a i nt i f f s ’  c onduc t  i s  not  a  ba r  t o  t he i r

c l a i m a ga i ns t  t hi s  De f e nda nt .

The  De f e nda nt  ma i nt a i ns  t ha t  be c a us e  t he  Pl a i nt i f f s  no

l onge r  hol d t i t l e  t o  t he  home  t he y do not  ha ve  a n i ns ur a bl e

i nt e r e s t  i n  t he  home .   We  di s a gr e e .   A pe r s on i s  not  r e qui r e d t o

ha ve  " t i t l e  t o  or  pos s e s s i on of  pr ope r t y i n  or de r  t o  ha ve  a n

i ns ur a bl e  i nt e r e s t  i n  t he  pr ope r t y ‘ i f  by i t s  c ont i nue d e xi s t e nc e

he  wi l l  ga i n a n a dva nt a ge ,  or  i f  by i t s  da ma ge  or  de s t r uc t i on he

wi l l  s uf f e r  a  l os s .  .  .  . ’ "   Ol i ve r  v .  J ohns on,  692 S. W. 2d 855

( Te nn. App. 1985) ,  quot i ng f r om Dunc a n v.  St a t e  Fa r m Fi r e  &

Ca s ua l t y  Co. ,  587 S. W. 2d 375 ( Te nn. 1979) .   I t  i s  not  ne c e s s a r y

f or  a  pe r s on t o  s how f or  a  c e r t a i nt y t ha t  he  s uf f e r e d e c onomi c

ha r m f r om a  l os s  of  pr ope r t y.   Ra t he r ,  i t  i s  s uf f i c i e nt  t o  s how
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t ha t  t he  l os s  mi ght  s ubj e c t  t he  pe r s on t o  i nj ur y.   Br e we r  v.

Va ngua r d I ns .  Co. ,  614 S. W. 2d 360 ( Te nn. App. 1980) .   A pe r s on who

ha s  c a r e  a nd c us t ody or  pos s e s s i on of  a not he r ’ s  pr ope r t y ma y

obt a i n i ns ur a nc e  on t he  pr ope r t y f or  t he  be ne f i t  of  t he  owne r .  

I n  f a c t ,  a ny i nt e r e s t  i n pr ope r t y,  l e ga l  or  e qui t a bl e ,  qua l i f i e d,

c ondi t i ona l ,  c ont i nge nt ,  or  a bs ol ut e ,  or  me r e l y t he  r i ght  t o  us e

t he  pr ope r t y,  wi t h or  wi t hout  t he  pa yme nt  of  r e nt  i s  s uf f i c i e nt .  

Br e we r ,  s upr a .   Unde r  t he  f a c t s  now be f or e  us ,  we  f i nd,  a s

a l r e a dy not e d,  t ha t  t he r e  i s  a  ge nui ne  i s s ue  f or  t r i a l ,  i . e . ,

whe t he r  t he  Pl a i nt i f f s  ha d a n i ns ur a bl e  i nt e r e s t  i n  t he  home .     

By t he  home ’ s  de s t r uc t i on,  t he y c e r t a i nl y s uf f e r e d a n e c onomi c

l os s .   The y no l onge r  ha ve  a  home  i n whi c h t o  l i ve .  

Addi t i ona l l y ,  by s i mpl y l i vi ng i n  t he  home ,  t he  Pl a i nt i f f s  ha ve  a

s uf f i c i e nt  i nt e r e s t  a s  de s c r i be d a bove  i n  Br e we r .   Thus ,  t he

Pl a i nt i f f s ’  c l a i m c a nnot  be  de ni e d on t he  l a c k of  a n i ns ur a bl e

i nt e r e s t .

Thi s  Cour t  i s  not  pe r s ua de d by t he  c a s e  of  Pa ppa s  v.

I ns ur a nc e  Co.  of  t he  St a t e  of  Pe nn. ,  54 Te nn. App.  633,  393 S. W. 2d

298 ( 1965) .   I n  t ha t  c a s e ,  t he  Cour t  he l d t ha t  a  f a t he r  who

de e de d pr ope r t y t o  hi s  s on di d not  ha ve  a n i ns ur a bl e  i nt e r e s t  i n

t he  pr ope r t y.   The  Cour t  de t e r mi ne d t ha t  t he  f a t he r  woul d not  be

a dva nt a ge d by t he  c ont i nue d e xi s t e nc e  of  t he  pr ope r t y nor  woul d

he  be  di s a dva nt a ge d by t he  l os s  of  t he  pr ope r t y.   Tha t  i s  s i mpl y

not  t he  c a s e  h e r e .   The  Pl a i nt i f f s  l i ve d i n  t he  home  a nd c a r e d

f or  t he  home .   I t  a ppe a r s  t ha t  i n  Pa ppa s ,  t he  pl a i nt i f f  di d not
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l i ve  on t he  pr ope r t y,  whi c h,  a s  not e d i n  Br e we r ,  c a n be  a

s uf f i c i e nt  i nt e r e s t .  

I n  c onc l us i on,  we  ha ve  not  ove r l ooke d t he  f a c t  t ha t

Ame r i s ur e  ha s  br i e f e d ot he r  ma t t e r s  whi c h i t  c ont e nds  j us t i f i e s

t he  Cour t ' s  gr a nt i ng a  s umma r y j udgme nt .   We ,  howe ve r ,  i n  t hi s

c a s e ,  a r e  di s i nc l i ne d t o  c ons i de r  ma t t e r s  not  a ddr e s s e d by t he

Tr i a l  Cour t .

 For  t he  f or e goi ng r e a s ons ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d a nd t he  c a us e  r e ma nde d f or  pr oc e e di ngs  not

i nc ons i s t e nt  wi t h t hi s  opi ni on.     

Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Ame r i s ur e .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


