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  O P I  N I  O N

  Godda r d,  P. J .  

We s t  Poi nt e  Pr ope r t i e s ,  a  pa r t ne r s hi p c ompos e d of  t wo

s e pa r a t e  c or por a t i ons ,  i n  whi c h Ronni e  C.  Fr ye  wa s  a  pr i nc i pa l ,

s ue d Bi l l y  Euge ne  Fr ye  a nd Wa de  M.  Bos we l l ,  Tr us t e e ,  s e e ki ng a

de t e r mi na t i on t ha t  t he  l i e n c r e a t e d by a  c e r t a i n  de e d of  t r us t  on

pr ope r t y whi c h We s t  Poi nt e  now owns  ha d e xpi r e d a nd t ha t  t he  l i e n

c r e a t e d t he r e by wa s  une nf or c e a bl e .   The  c ompl a i nt  a l s o s ought  a
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t e mpor a r y r e s t r a i ni ng or de r  pr ohi bi t i ng t he  De f e nda nt s  f r om

pr oc e e di ng wi t h a  f or e c l os ur e  s a l e .

The  Cha nc e l l or  de c r e e d t ha t  t he  de e d of  t r us t  wa s  not

t i me - ba r r e d a nd r e ma i ne d e nf or c e a bl e  t o  s e c ur e  t he  or i gi na l  not e

a nd i nt e r e s t ,  whi c h a t  t ha t  t i me  t ot a l e d $111, 664.   I n  a

s ubs e que nt  or de r  a f t e r  a  f ur t he r  he a r i ng he  he l d t he  t r us t  de e d

a l s o s e c ur e d a t t or ne y f e e s  i n  t he  a mount  of  $10, 000 a nd e xpe ns e s

i nc ur r e d by t he  De f e nda nt s  i n  t he  a mount  of  $2732. 40.

We s t  Poi nt e  a ppe a l s  c ont e ndi ng t he  Cour t  wa s  i n  e r r or

i n  f i ndi ng t he  l i e n ha d not  e xpi r e d,  a nd a l s o i n  t he  a mount s

a wa r de d f or  i nt e r e s t ,  a t t or ne y f e e s  a nd e xpe ns e s .

The  de t e r mi ni ng f a c t s  of  t hi s  c a s e ,  whi c h a r e

s t i pul a t e d,  wi l l  now be  l i s t e d:

1. Bi l l y  Euge ne  Fr ye  i s  t he  hol de r  of  a  not e  da t e d Ma y 15,

1984,  i n  t he  a mount  of  $29, 000 due  one  ye a r  a f t e r  da t e .   Thi s

not e  i s  s e c ur e d by a  de e d of  t r us t  of  t he  s a me  da t e  c onve yi ng

32. 79 a c r e s  l oc a t e d i n  t he  6t h Ci vi l  Di s t r i c t  of  Knox Count y.  

2 . Not i c e  by a  s ubs t i t ut e  t r us t e e  of  a  t r us t e e ' s  s a l e  wa s

publ i s he d i n  a  l oc a l  ne ws pa pe r  s e t t i ng Tue s da y,  Ma y 31,  1994,  a s

t he  da t e  f or  t he  s a l e .

3 . At  t he  i mpor t uni ng of  Ronni e  C.  Fr ye ,  on be ha l f  of  We s t

Poi nt e ,  t he  s a l e  wa s  a dj our ne d unt i l  J une  13,  1974.

4. On J une  10,  1994,  We s t  Poi nt e  f i l e d a  Cha pt e r  11 Ba nkr upt c y,

r e s ul t i ng i n  a n a ut oma t i c  s t a y a s  t o  t he  f or e c l os ur e  s a l e .
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5. Af t e r  a  mot i on t o  di s mi s s  wa s  f i l e d by Bi l l y  Euge ne  Fr ye  a nd
a  r e s pons e  t he r e t o wa s  f i l e d by We s t  Poi nt e ,  s t i pul a t i on numbe r
20 s t a t e s  t he  f ol l owi ng:

20. Fol l owi ng a  he a r i ng on Nove mbe r  1,  1994,  a n Or de r
wa s  e nt e r e d Nove mbe r  2,  1994,  by t he  Ba nkr upt c y Cour t
di s mi s s i ng t he  Cha pt e r  11 ba nkr upt c y c a s e  of  t he
de bt or .   A c opy i s  a t t a c he d a s  Exhi bi t  30.

6. A not i c e  of  t he  s ubs t i t ut e  t r us t e e  f or  a  t r us t e e ' s  s a l e  wa s

a ga i n publ i s he d s e t t i ng a s  t he  da t e  of  s a l e  Thur s da y,  De c e mbe r

15,  1994.

7. The  c ompl a i nt  i n  t he  pr e s e nt  c a s e  wa s  f i l e d on De c e mbe r  2,

1994.

8. An a ns we r  a nd c ount e r - c ompl a i nt  wa s  f i l e d on De c e mbe r  13,

1994.   An a me nde d a nd s uppl e me nt a l  a ns we r  a nd c ount e r - c ompl a i nt

wa s  f i l e d on De c e mbe r  20,  1994.   The  a me nde d c ount e r - c ompl a i nt

s ought  t o  f or e c l os e  t he  t r us t  de e d.

The  Cha nc e l l or  f ound i n  f a vor  of  Mr .  Fr ye  a nd t he

Tr us t e e  on t wo s e pa r a t e  gr ounds :  ( 1)  t ha t  t he  t i me  f or

f or e c l os i ng t he  pr ope r t y wa s  e xt e nde d f or  145 da ys ,  t he  pe r i od of

t i me  t he  ba nkr upt c y pr oc e e d wa s  pe ndi ng,  a nd ( 2)  t he  a me nde d

c ount e r - c ompl a i nt  s e e ki ng pe r mi s s i on t o  f or e c l os e  t he  pr ope r t y

r e l a t e d ba c k t o  De c e mbe r  2,  t he  da t e  t he  or i gi na l  c ompl a i nt  wa s

f i l e d,  a nd me t  t he  30- da y r e qui r e me nt  of  11 U. S. C. A.  108( c ) .

Couns e l  f or  t he  De f e nda nt s  c onc e de s  t ha t  t he  s i x- ye a r

s t a t ut e  of  l i mi t a t i ons  ha s  r un a s  t o  t he  i nde bt e dne s s  whi c h t he

de e d of  t r us t  s e c ur e d,  a nd c ouns e l  f or  We s t  Poi nt e  c onc e de s  t ha t

t he  t e n- ye a r  s t a t ut e  of  l i mi t a t i ons  i s  a ppl i c a bl e  t o t he  l i e n
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c r e a t e d by t he  t r us t  de e d.   He  i ns i s t s ,  howe ve r ,  t ha t  i t  woul d

not  e xt e nd t o  i nt e r e s t  a c c r ui ng a f t e r  t he  not e  wa s  ba r r e d.

Fe de r a l  a nd St a t e  St a t ut e s  t ouc hi ng on t he  pr i nc i pa l

que s t i on r a i s e d by t hi s  a ppe a l - - whe t he r  t he  l i e n of  t he  t r us t

de e d wa s  t i me - ba r r e d- - a r e  a s  f ol l ows :

11 U. S. C. A.  108( c )

( c )  Exc e pt  a s  pr ovi de d i n  s e c t i on 524 of  t hi s
t i t l e ,  i f  a ppl i c a bl e  nonba nkr upt c y l a w,  a n or de r
e nt e r e d i n  a  nonba nkr upt c y pr oc e e di ng,  or  a n a gr e e me nt
f i xe s  a  pe r i od f or  c omme nc i ng or  c ont i nui ng a  c i vi l
a c t i on i n  a  c our t  ot he r  t ha n a  ba nkr upt c y c our t  on a
c l a i m a ga i ns t  t he  de bt or ,  or  a ga i ns t  a n i ndi vi dua l  wi t h
r e s pe c t  t o  whi c h s uc h i ndi vi dua l  i s  pr ot e c t e d unde r
s e c t i on 1201 or  1301 of  t hi s  t i t l e ,  a nd s uc h pe r i od ha s
not  e xpi r e d be f or e  t he  da t e  of  t he  f i l i ng of  t he
pe t i t i on,  t he n s uc h pe r i od doe s  not  e xpi r e  unt i l  t he
l a t e r  of - -

( 1)  t he  e nd of  s uc h pe r i od,  i nc l udi ng a ny
s us pe ns i on of  s uc h pe r i od oc c ur r i ng on or  a f t e r  t he
c omme nc e me nt  of  t he  c a s e ;  or

( 2)  30 da ys  a f t e r  not i c e  of  t he  t e r mi na t i on or
e xpi r a t i on of  t he  s t a y unde r  s e c t i on 362,  922,  1201,  or
1301 of  t hi s  t i t l e ,  a s  t he  c a s e  ma y be ,  wi t h r e s pe c t
t oo s uc h c l a i m.

T. C. A.  28- 2- 111( a )

28- 2- 111.   Pe r i od of  val i di t y of  l i e ns - -
Ext e ns i on. - - ( a )  Li e ns  on r e a l t y ,  e qui t a bl e  or  r e t a i ne d
i n f a vor  of  ve ndor  on t he  f a c e  of  t he  de e d,  a l s o l i e ns
of  mor t ga ge s ,  de e ds  of  t r us t ,  a nd a s s i gnme nt s  of  r e a l t y
e xe c ut e d t o  s e c ur e  de bt s ,  s ha l l  be  ba r r e d,  a nd t he
l i e ns  di s c ha r ge d,  unl e s s  s ui t s  t o  e nf or c e  t he  s a me  be
br ought  wi t hi n t e n ( 10)  ye a r s  f r om t he  ma t ur i t y  of  t he
de bt .

T. C. A.  28- 1- 114( a )

28- 1- 114.  Count e r c l ai m or  t hi r d par t y c ompl ai nt . - -
( a )  A c ount e r - c l a i m or  t hi r d pa r t y  c ompl a i nt  or  c r os s -
c l a i m i s  not  ba r r e d by t he  a ppl i c a bl e  s t a t ut e  of
l i mi t a t i ons  or  a ny s t a t ut or y l i mi t a t i on of  t i me ,
howe ve r  c ha r a c t e r i z e d,  i f  i t  wa s  not  ba r r e d a t  t he  t i me
t he  c l a i ms  a s s e r t e d i n  t he  c ompl a i nt  we r e  i nt e r pos e d.



1 Pi t t ma n  v .  Ma n i o n ,  5 7 0  N. E. 2 d  1 1 6 9  ( I l l . Ap p . Ct . 1 9 9 1 ) ;  Ma j o r  Lu mb e r

v .  G & B Re mo d e l i n g ,  8 1 7  S. W. 2 d  4 7 4  ( Mo . Ct . Ap p . 1 9 9 1 ) .
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Af t e r  t he  Cha nc e l l or  r e nde r e d hi s  opi ni on,  whi c h r e l i e d

upon a ppe l l a t e  de c i s i ons  of  s i s t e r  s t a t e s , 1 our  Supr e me  Cour t ,  i n

We a ve r  v .  Ha mr i c k,  907 S. W. 2d 385 ( Te nn. 1995) ,  he l d t ha t  pe nde nc y

of  a  ba nkr upt c y pr oc e e di ng di d not  s us pe nd t he  r unni ng of  a  l i e n

e nf or c e me nt  pe r i od a nd,  c ons e que nt l y ,  s ui t  mus t  be  f i l e d wi t hi n

t he  30- da y l i mi t  s e t  out  i n  11 U. S. C. A.  108( c ) .

I n  l i ght  of  We a ve r ,  c ouns e l  f or  t he  De f e nda nt s  a l s o

c onc e de s  t ha t  t he  Cha nc e l l or  ma y not  be  s us t a i ne d on t he  f i r s t

gr ound.

As  t o  t he  s e c ond gr ound,  We s t  Poi nt e  i ns i s t s  t ha t  t he

c ount e r - c l a i m di d not  me e t  t he  30- da y r e qui r e me nt  of  T. C. A.  28- 2-

111 a s  t he  t i me  s houl d be  c ount e d f r om t he  da t e  t he  Ba nkr upt c y

J udge  pr onounc e d hi s  opi ni on i n  t he  pr e s e nc e  of  c ouns e l  f or  t he

De f e nda nt s  on De c e mbe r  1,  r a t he r  t ha n whe n i t  wa s  e nt e r e d,  on

De c e mbe r  2.

We  not e  t ha t  t he  r e c or d doe s  not  di s c l os e ,  a s  e vi de nc e d

by s t i pul a t i on 20,  he r e i nbe f or e  s e t  out ,  a nd e xhi bi t  30,  r e f e r r e d

t o t he r e i n,  t ha t  t he  De f e nda nt s  a nd t he i r  c ouns e l  we r e  pr e s e nt  on

Nove mbe r  1.   We  wi l l ,  howe ve r ,  a s s ume  t hi s  t o  be  t he  c a s e .

I t  i s  We s t  Poi nt e ' s  i ns i s t e nc e  t ha t  t he  30- da y pe r i od

s e t  out  i n  U. S. C. A.  108( c )  be ga n on De c e mbe r  1,  t he  da t e  t he



2 As  p e r t i n e n t ,  Ru l e  5 9  p r o v i d e s  t h e  f o l l o wi n g :

Ev e r y  j u d g me n t  s h a l l  b e  s e t  f o r t h  o n  a  s e p a r a t e  d o c u me n t .   A

j u d g me n t  i s  e f f e c t i v e  o n l y  wh e n  s o  s e t  f o r t h  a n d  wh e n  e n t e r e d  a s

p r o v i d e d  i n  Ru l e  7 9 ( a ) .
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Ba nkr upt c y J udge  a nnounc e d t ha t  he  wa s  di s mi s s i ng t he  pe t i t i on.  

Hi s  or de r ,  howe ve r ,  wa s  not  e nt e r e d unt i l  t he  ne xt  da y.

We  ha ve  no di f f i c ul t y  i n  f i ndi ng t ha t  t he  t i me  s houl d

be  c a l c ul a t e d f r om t he  da t e  t he  or de r  wa s  e nt e r e d r a t he r  t ha n t he

da t e  i t  wa s  pr onounc e d.   Thi s ,  i n  our  vi e w,  ma ke s  f or  a  mor e

or de r l y pr oc e dur e  i n  t ha t  t he r e  i s  no que s t i on whe n a n or de r  ha s

be e n e nt e r e d a nd t he r e  ma y be  a  que s t i on whe n i t  i s  pr onounc e d or

whe t he r  t he  pa r t i e s  t o  be  c ha r ge d ha d not i c e  of  t he

pr onounc e me nt .

I n  r e a c hi ng our  c onc l us i on we  a r e  not  unmi ndf ul  of  t he

c a s e  of  Nol i  v .  C. I . R. ,  860 F. 2d 1521 ( 9t h Ci r . 1988) ,  c i t e d by

We s t  Poi nt e .   I n  t ha t  c a s e  t he  ba nkr upt c y j udge  or a l l y  l i f t e d a

s t a y s o t ha t  a  t a x c our t  pr oc e e di ng a ga i ns t  t he  de bt or ,  whi c h wa s

i n pr ogr e s s ,  c oul d c ont i nue .   On t he  s a me  da y t he  or de r  wa s

l i f t e d t he  t a x c our t  pr oc e e di ng c ont i nue d a nd on a ppe a l  t he

de bt or  i ns i s t e d t he  pr oc e e di ngs  we r e  i nva l i d  be c a us e  t he  or de r

me mor i a l i z i ng t he  c our t ' s  a c t i on wa s  not  e f f e c t i ve  unt i l  e nt e r e d

i n a c c or da nc e  wi t h t he  r e qui r e me nt s  of  Rul e  59 2 of  t he  Fe de r a l

Rul e s  of  Ci vi l  Pr oc e dur e .



7

I n di s pos i ng of  t hi s  i s s ue  a nd gi vi ng s uppor t  t o  our

r e s ol ut i on of  t he  que s t i on,  t he  9t h Ci r c ui t  s t a t e d t he  f ol l owi ng

( a t  pa ge  1525) :

Pe t i t i one r s '  a r gume nt s  c onc e r ni ng t he  l e ga l
pr opr i e t y of  t he  Ta x Cour t  t r i a l  pr oc e e di ngs  a r e  de voi d
of  me r i t .   Fi r s t ,  t he y a r gue  t ha t  t he  ba nkr upt c y
c our t ' s  or a l  or de r  gr a nt i ng r e l i e f  f r om t he  a ut oma t i c
s t a y wa s  ne i t he r  pr ope r l y r e nde r e d nor  doc ke t e d by t he
ba nkr upt c y c our t .   Thus ,  t he y c ont e nd no va l i d  j udgme nt
e xi s t e d whi c h woul d a l l ow t he  Ta x Cour t  t o  c ont i nue  t he
t r i a l  pr oc e e di ngs .

Thi s  a r gume nt  mi s pe r c e i ve s  bot h t he  pur pos e  of
Fe d. R. Ci v. P. 58,  a nd t he  bi ndi ng e f f e c t  of  a n or de r
not wi t hs t a ndi ng t he  i s s ui ng c our t ' s  f a i l ur e  t o  e nt e r  i t
on t he  doc ke t .   The  " s e pa r a t e  doc ume nt "  r e qui r e me nt  of  
Rul e  58 wa s  i nt e nde d pr i ma r i l y  t o  c l e a r  up
unc e r t a i nt i e s  i n  de t e r mi ni ng,  f or  pur pos e s  of  a ppe l l a t e
r e vi e w,  whe n t he r e  i s  a  f i na l  a ppe a l a bl e  j udgme nt .   Se e
Ba nke r s  Tr us t  Co.  v .  Ma l l i s ,  435 U. S.  381,  384,  98
S. Ct .  1117,  1120,  55 L. Ed. 2d 357 ( 1978)  ( The  " s ol e
pur pos e "  of  t he  s e pa r a t e  doc ume nt  r e qui r e me nt  i s  " t o
c l a r i f y  whe n t he  t i me  f or  a ppe a l  . . .  be gi ns  t o  r un" ) .  
Si mi l a r l y ,  t he  ba nkr upt c y c our t ' s  or de r  l i f t i ng t he
s t a y wa s  e f f e c t i ve  a nd bi ndi ng upon t he  pa r t i e s .   The
pe t i t i one r s  ma ke  no c l a i m,  nor  c oul d t he y,  t ha t  t he y
we r e  pr e j udi c e d by t he  ba nkr upt c y c our t ' s  f a i l ur e  t o
e nt e r  a  s e pa r a t e  j udgme nt .   Se e ,  e . g . ,  Ha r r i s  v .
Mc Ca r t hy,  790 F. 2d 753,  757 ( 9t h Ci r . 1986) .   The y we r e
pr e s e nt  whe n t he  or a l  or de r  wa s  i s s ue d a nd c l e a r l y  ha d
not i c e  of  i t s  e xi s t e nc e  a nd c ont e nt .   Mor e ove r ,
pe t i t i one r s  unde r s t ood a nd a c c e pt e d t he  or de r  a s  f i na l
f or  pur pos e s  of  a ppe a l .   The y f i l e d a  t i me l y a ppe a l
f r om t ha t  or de r  a nd t he  r e a s on f or  a ppl i c a t i on of  Rul e
58 i s  s i mpl y not  a ppl i c a bl e  he r e .

We  a l s o not e  t ha t  t he  de bt or  i n  Nol i  wa s  us i ng e ve r y

me a ns  a va i l a bl e  t o  hi nde r  a nd de l a y pr oc e e di ngs  i n  t he  t a x c our t .  

Mor e ove r ,  t ha t  c a s e  di d not  i nvol ve  a  de t e r mi na t i on of  t he

be gi nni ng da t e  of  a  pe r i od whe n a c t i on mus t  be  t a ke n.  
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Fi na l l y,  a s  t o t he  i s s ue  r e l a t i ve  t o t he  e nf or c e a bi l i t y

of  t he  l i e n,  we  ha ve  e xa mi ne d t he  ot he r  c ont e nt i ons  of  We s t

Poi nt e - - or i gi na l  mor t ga gor s  not  ma de  a  pa r t y  t o  t he  s ui t ,

e qui t a bl e  e s t oppe l ,  publ i c  pol i c y unde r l yi ng T. C. A.  28- 2- 111( a ) - -

a nd f i nd t he m t o be  wi t hout  me r i t .

We s t  Poi nt e  a l s o c ont e nds  t ha t  t he  onl y a t t or ne y f e e s

a nd e xpe ns e s  t o  whi c h t he  De f e nda nt s  a r e  e nt i t l e d a r e  t hos e

i nc i de nt  t o  t he  f or e c l os ur e  of  t he  t r us t  de e d a nd not  t hos e

i nc ur r e d i n  c onne c t i on wi t h t he  de f e ns e  of  t he  pr e s e nt  s ui t .   We

do not  c hoos e  t o  na r r owl y c ons t r ue  t he  pr ovi s i ons  of  t he  t r us t

de e d r e l a t i ve  t o  a t t or ne y f e e s  a nd e xpe ns e s ,  obs e r vi ng t ha t  i t

wa s  a bs ol ut e l y ne c e s s a r y t ha t  t hi s  c a s e  be  de f e nde d be f or e  t he

De f e nda nt s  c oul d f or e c l os e  t he  t r us t  de e d.

La s t l y,  We s t  Poi nt e  a r gue s  t ha t  t he  Tr i a l  Cour t  wa s  i n

e r r or  i n  a dj udgi ng t he  a mount  t he  l i e n of  t he  t r us t  de e d s e c ur e d,

i ns i s t i ng t ha t  i t  onl y s e c ur e s  t he  pr i nc i pa l  a mount  a nd t he

i nt e r e s t  a c c r ui ng unt i l  t he  not e  be c a me  t i me - ba r r e d.   No

a ut hor i t y  i s  c i t e d f or  t hi s  i ns i s t e nc e  a nd we  c a nnot  c onc e i ve

of  a  r e a s on a  l i e n woul d r e ma i n vi a bl e  a s  t o  a  de bt  a nd i nt e r e s t

a c c r ui ng be f or e  be i ng t i me - ba r r e d by t he  s i x- ye a r  s t a t ut e  of

l i mi t a t i ons ,  b ut  not  a s  t o i nt e r e s t  a c c r ui ng t he r e a f t e r .

I n  c onc l us i on,  we  poi nt  out  t ha t  we  c a nnot  f i nd one

s i ngl e  e qui t y  i n  t hi s  c a s e  f a vor i ng We s t  Poi nt e .
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For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  i s  r e ma nde d f or  de t e r mi na t i on of

a t t or ne y f e e s  a nd e xpe ns e s  i nc i de nt  t o  t hi s  a ppe a l ,  c ol l e c t i on of

c os t s  be l ow,  a nd s uc h ot he r  pr oc e e di ngs  a s  ma y be  ne c e s s a r y.  

Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  We s t  Poi nt e  a nd i t s  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


