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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

EAST TENNESSEE PI PE & SUPPLY )  C/ A NO.  03A01- 9601- CH- 00025
COMPANY,  I NC. , )   

)  KNOX CHANCERY
Pl a i nt i f f - Appe l l e e , )

)  HON.  FREDERI CK D.  Mc DONALD,
v. )  CHANCELLOR

)
CONNER BROTHERS EXCAVATVI NG )
COMPANY,  I NC. , )  AFFI RMED

)  AND
De f e nda nt - Appe l l a nt . )  REMANDED

J AMES A.  Mc I NTOSH,  BAKER,  DONELSON,  BEARMAN & CALDWELL,
Knoxvi l l e ,  f or  Pl a i nt i f f - Appe l l e e .

J AY ARTHUR GARRI SON,  KENNERLY,  MONTGOMERY & FI NLEY,  P. C. ,
Knoxvi l l e ,  f or  De f e nda nt - Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on t he  Cha nc e l l or  a wa r de d Appe l l e e

pa yme nt  f or  i t s  s ubc ont r a c t i ng wor k,  ha vi ng f ound t ha t

Appe l l e e  s uppl i e d ma t e r i a l s  i n  a  t i me l y ma nne r ,  a nd wa s  not

r e s pons i bl e  f or  t he  pr oj e c t  de l a ys .

I n 1993,  Appe l l a nt - De f e nda nt  Conne r  Br ot he r s

Exc a va t i ng Co. ,  I nc .  c ont r a c t e d t o  bui l d  a  s t or m s e we r  s ys t e m

f or  t he  Br i t t a ny Pl a c e  Subdi vi s i on i n  Knox Count y.   Appe l l a nt
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s ubc ont r a c t e d wi t h Appe l l e e - Pl a i nt i f f ,  Ea s t  Te nne s s e e  Pi pe  &

Suppl y Co. ,  I nc .  t o  s uppl y t he  pi pi ng a nd dr a i na ge  boxe s .  

The  s t or m s e we r  s ys t e m wa s  not  c ompl e t e d on t i me  a nd

Appe l l a nt  s e t t l e d a  c l a i m f or  de l a y by t he  de ve l ope r  of

Br i t t a ny Pl a c e  f or  mor e  t ha n $23, 000.   Whe n Appe l l e e  f i l e d

s ui t  f or  pa yme nt  of  i t s  s ubc ont r a c t ,  Appe l l a nt  c ount e r - c l a i me d

a nd s ought  r e i mbur s e me nt  f or  t he  pa yme nt  t o  t he  de ve l ope r .  

The  Cha nc e l l or  he a r d t e s t i mony f r om t he  Pr e s i de nt  of

Ea s t  Te nne s s e e  Pi pe ,  t he  de ve l ope r  of  Br i t t a ny Pl a c e ,  t he  Vi c e

Pr e s i de nt  of  Conne r  Br ot he r s ,  a nd a  s upe r vi s or  a t  Conne r

Br ot he r s .   Appe l l a nt  wa s  or de r e d t o  pa y Ea s t  Te nne s s e e  Pi pe

f or  i t s  wor k.   The  Cha nc e l l or  i n  hi s  opi ni on s a i d:

The  e vi de nc e  i s  not  c onvi nc i ng t ha t  a ny de l a ys  of
Pl a i nt i f f  i n  pe r f or ma nc e  i n  a ny wa y i nj ur e d
De f e nda nt ;  t ha t  i s  t o  s a y t he  e vi de nc e  t ot a l l y f a i l s
t o  pr ove  t ha t  e ve n i f  Pl a i nt i f f  de l a ye d a  f e w da ys
t ha t  t ha t  r e s ul t e d i n  a ny l os s  of  De f e nda nt  wi t h
r e s pe c t  t o  Gi l be r t ’ s  c l a i m or  ot he r wi s e .   The
e vi de nc e  i s  we a k,  i f  not  none xi s t e nt ,  on t he  poi nt .

De f e nda nt  pr e s e nt e d a  c ons i de r a bl e  a mount  of
e vi de nc e  t ha t  t he  c onc r e t e  box s t r uc t ur e s  Pl a i nt i f f
s ol d De f e nda nt  we r e  ?t oo hi gh, ? a nd ha d t o  be  c ut  of
[ s i c ]  a r ound t he  t op s o a s  t o  be  l ow e nough t o  be  a t
gr a de  wi t h t he  r oa d.   The  e vi de nc e  doe s  not
e s t a bl i s h t ha t  t hi s  wa s  Pl a i nt i f f ’ s  f a ul t ,  a nd i t
a ppe a r s  t ha t  t he  pr obl e m ma y we l l  ha ve  be e n t ha t
De f e nda nt ,  whos e  obl i ga t i on i t  wa s  t o i ns t a l l  t he
boxe s ,  di d not  i ns t a l l  t he m de e p e nough.   Howe ve r
t ha t  ma y be ,  t he  de f e ns e  c ompl a i nt  t ha t  De f e nda nt
ha d t a ke n t he  t i me  a nd e f f or t  t o  c or r e c t  t he  pr obl e m
doe s  not  r e l i e ve  De f e nda nt  t o  i t s  obl i ga t i on t o  pa y
Pl a i nt i f f  f or  t he  boxe s  a nd ot he r  ma t e r i a l  i t  bought
f r om Pl a i nt i f f .

The  Cha nc e l l or  c onc l ude d t he  de l a ys  i n  c ompl e t i on of

t he  s t or m s e we r  s ys t e m we r e  c a us e d by Appe l l a nt .   He  f ound

t ha t  Appe l l e e  ha d t i me l y de l i ve r e d s ubs t a nt i a l l y a l l  t he

ma t e r i a l s  t o  t he  wor k s i t e ,  a nd t ha t  t he  e vi de nc e  di d not

e s t a bl i s h t ha t  Ea s t  Te nne s s e e  Pi pe  wa s  r e s pons i bl e  f or  t he
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s ubs e que nt  de l a ys  a nd a ny pr obl e ms  e nc ount e r e d i n  i ns t a l l i ng

t he  c onc r e t e  boxe s .

The  Tr i a l  Cour t ’ s  f i ndi ngs  of  f a c t  a r e  r e vi e we d de

nov o  wi t h  a  pr e s umpt i on of  c or r e c t ne s s .   T. R. A. P.  13( d) ;

Howar d G.  Le wi s  Cons t r uc t i on Co.  v .   Le e ,  830 S. W. 2d 60

( Te nn. App.  1991) .   The  r e c or d r e ve a l s  c onf l i c t i ng t e s t i mony

r e ga r di ng who wa s  r e s pons i bl e  f or  de l a ys  i n  t he  c ompl e t i on of

t he  pr oj e c t .   The  Vi c e  Pr e s i de nt  of  Conne r  Br ot he r s  t e s t i f i e d 

t he  de l a ys  we r e  c a us e d be c a us e  Ea s t  Te nne s s e e  Pi pe  de l i ve r e d

ma t e r i a l s  l a t e  a nd ga ve  hi m boxe s  t ha t  we r e  not  t he  pr ope r

s i z e .   Howe ve r ,  he  a l s o t e s t i f i e d a s  t o  t he  l a r ge  numbe r  of

pr oj e c t s  hi s  c ompa ny wa s  wor ki ng on a t  t ha t  t i me  a nd pr oduc e d

not e s  pur por t i ng t o  ke e p t r a c k of  t he  pr oj e c t  whi c h we r e

l a r ge l y i nc ompl e t e .   Hi s  s upe r vi s or  a t  t he  pr oj e c t  s i t e  s t a t e d

t ha t  t he  boxe s  we r e  t oo l a r ge  whe n pl a c e d i n  t he  gr ound a nd

t e s t i f i e d t ha t  t he  boxe s  we r e  i ns t a l l e d a c c or di ng t o

e ngi ne e r i ng s pe c i f i c a t i ons .   Howe ve r ,  he  c oul d not  s a y whe t he r

t he  s pe c i f i c a t i ons  t he ms e l ve s  mi ght  ha ve  be e n i nc or r e c t .   The

de ve l ope r  of  t he  pr ope r t y t e s t i f i e d t o  hi s  f r us t r a t i on wi t h

t he  c ont r a c t or  Conne r  Br ot he r s .   He  s a i d t ha t  wor k wa s  not

t a ki ng pl a c e  on t he  s i t e  e ve n t hough ma t e r i a l s  we r e  t he r e

r e a dy t o  be  i ns t a l l e d a nd t ha t  t hi s  de l a y l e d hi m t o wi t hhol d

pa yme nt s .   The  Pr e s i de nt  of  Ea s t  Te nne s s e e  Pi pe  t e s t i f i e d t ha t

Conne r  put  of f  or de r i ng c e r t a i n  ma t e r i a l s ,  di d not  be gi n

i ns t a l l a t i on a s  s oon a s  t he  ma t e r i a l s  we r e  de l i ve r e d,  a nd

c r e a t e d f ur t he r  de l a ys  by f a i l i ng t o  s e t  t he  boxe s  de e pl y

e nough i nt o t he  gr ound.   

The  c r e di bi l i t y of  t he  wi t ne s s e s  i s  l a r ge l y wi t hi n

t he  Cha nc e l l or ’ s  di s c r e t i on t o  de t e r mi ne ,  a nd t a ki ng t hi s  i nt o
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a c c ount ,  t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he

Cha nc e l l or ’ s  a s s e s s me nt  of  r e s pons i bi l i t y .   

We  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t  a nd r e ma nd

a t  Appe l l a nt ’ s  c os t .

  

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Wi l l i a m H.  I nma n,  Sr . J .


