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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

HELEN MARI E MAYNOR, )  C/ A NO.  03A01- 9601- CV- 00002
)

Pl a i nt i f f - Appe l l e e , )  POLK LAW
)

v. )  HON.  J OHN B.  HAGLER,  
)  J UDGE

J ACK BOYD MAYNOR,  SR. , )  
)  AFFI RMED AND

De f e nda nt - Appe l l a nt . )  REMANDED

B.  PRI NCE MI LLER,  J R. ,  Cl e ve l a nd,  f or  Pl a i nt i f f - Appe l l e e .

ARTHUR BASS,  Cl e ve l a nd,  f or  De f e nda nt - Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  di vor c e  a c t i on t he  hus ba nd a ppe a l s  f r om t he

di vi s i on of  ma r i t a l  a s s e t s  a nd l i a bi l i t i e s .   

Thi s  ha d be e n a  ma r r i a ge  of  42 ye a r s  dur a t i on,  a nd

t he  wi f e  wa s  gr a nt e d a  di vor c e  ?on t he  gr ounds  of

i na ppr opr i a t e  ma r i t a l  c onduc t ?.
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The  Tr i a l  Cour t  a wa r de d t he  home  pl a c e  a nd l a nd

va l ue d a t  $73, 000. 00 t o  t he  wi f e .   The  hus ba nd a nd wi f e  we r e

a wa r de d one - ha l f  e a c h of  t he  pr of i t - s ha r i ng pl a n f r om

hus ba nd’ s  e mpl oye r ,  or  $11, 731. 24 e a c h.   The  hus ba nd’ s  pe ns i on

be ne f i t s  f r om hi s  f or me r  e mpl oye r  i n  t he  a mount  of  $1, 044. 90

pe r  mont h wa s  a wa r de d one - ha l f  t o  e a c h pa r t y .   Va r i ous  i t e ms

of  pe r s ona l t y  we r e  a wa r de d t o  t he  r e s pe c t i ve  pa r t i e s .   The

hus ba nd wa s  a wa r de d $25, 000. 00 whi c h wa s  t he  pr oc e e ds  f r om t he

s a l e  of  a  mobi l e  home  a nd one - a c r e  of  l a nd f r om t he  or i gi na l

home  t r a c t .   Va r i ous  mot or  ve hi c l e s  we r e  a wa r de d t o  t he

r e s pe c t i ve  pa r t i e s  wi t hout  a s s i gne d va l ue s .

The  hus ba nd c ont e nds  t ha t  t he  wi f e  wa s  a wa r de d

a s s e t s  t o  t he  va l ue  of  $87, 731. 24,  a nd t he  hus ba nd wa s  a wa r de d

a s s e t s  i n  t he  a mount  of  $36, 831. 24,  whi c h i nc l ude s  t he

$25, 000. 00 f or  t he  s a l e  of  t he  mobi l e  home  a nd l a nd,  one - ha l f

of  hi s  pr of i t - s ha r i ng be ne f i t s  a nd t he  1991 Ol ds mobi l e .   He

wa s  a l s o or de r e d t o  pa y de bt s  i n  t he  a mount  of  $33, 506. 71,

t hus  r e duc i ng t he  ne t  va l ue  of  hi s  s ha r e  i n  t he  ma r i t a l  e s t a t e

t o  $3, 324. 53.   Fur t he r ,  he  a r gue s  t ha t  t he r e  we r e  i t e ms  of

pr ope r t y mi s s i ng a t  t he  t i me  of  t r i a l ,  i nc l udi ng U. S.  Sa vi ngs

Bonds ,  a  Luge r  pi s t ol  a nd a  c oi n c ol l e c t i on,  a l l  of  whi c h t he

a ppe l l a nt  c l a i me d ha d a  va l ue  of  a ppr oxi ma t e l y $40, 000. 00.

Unde r  T. C. A.  §36- 4- 121,  t he  Tr i a l  Cour t  i s  gi ve n

wi de  di s c r e t i on i n  di vi di ng ma r i t a l  pr ope r t y.   Se e  Fi s he r  v .

Fi s he r ,  648 S. W. 2d 244,  246 ( Te nn.  1993) .   Our  r e vi e w of  t he

di s t r i but i on of  ma r i t a l  a s s e t s  i s  de  nov o  wi t h  a  pr e s umpt i on

of  c or r e c t ne s s .   T. R. A. P.  Rul e  13( d) .   Lanc as t e r  v .  Lanc as t e r ,

671 S. W. 2d 501,  502 ( Te nn.  App.  1984) .
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Th e  a mo u n t  o f  t h e  mo r t g a g e  wa s  $ 1 3 , 3 7 6 . 8 7 .
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As  f or  t he  pr i nc i pa l  a s s e t  a wa r de d t o  t he  wi f e ,  t he

home  pl a c e ,  s he  t e s t i f i e d t ha t  he r  pa r e nt s  l e f t  he r  $25, 000. 00

or  $30, 000. 00 whi c h s he  pa i d on t he  hous e .   Thi s  c ont r i but i on

c oul d pr ope r l y be  t a ke n i nt o a c c ount  by t he  Tr i a l  Cour t  i n

e qui t a bl y di vi di ng t he  ma r i t a l  e s t a t e .   Se e  T. C. A.  

§36- 4- 121( 2) ( c ) ( 7) .   The  hus ba nd i s  c or r e c t  t ha t  he  wa s

r e qui r e d t o  pa y of f  t he  mor t ga ge  on t he  home . 1  Howe ve r ,  t he

Cour t  s pe c i f i c a l l y  pr ovi de d i n  t he  De c r e e  t ha t  t he  mor t ga ge

wa s  be i ng pa i d unde r  t he  t e r ms  of  a  di s a bi l i t y  i ns ur a nc e

pol i c y whi c h t he  hus ba nd ha d i n  f or c e  a t  t he  t i me  of  hi s

di s a bi l i t y .   As  a n ove r vi e w of  t he  pl i ght  of  t he s e  pa r t i e s ,

t he  Tr i a l  J udge  a t  one  poi nt  obs e r ve d:

Whe n t hi s  c a s e  s t a r t e d,  Mr .  Ma ynor  wa s  a l r e a dy we l l
i n t he  pr oc e s s  of  wa s t i ng ma r i t a l  a s s e t s .   La r ge
bi l l s  ha d be e n r un up a nd no j us t i f i c a t i on c oul d be
gi ve n t o  t he  Cour t .   We  c oul dn’ t  e ve n f i nd out  wha t
t he s e  bi l l s  we r e  f or .   Al l  t hi s  wa s  ma r t i a l  i nc ome
a nd ma r i t a l  pr ope r t y t ha t  t hi s  c oupl e  ha d s pe nt  ove r
40 ye a r s  a c c umul a t i ng.

I n t hi s  r e ga r d,  t he  wi f e  t e s t i f i e d t ha t  wi t hdr a wa l s  f r om t he

Vi s a  c r e di t  a c c ount ,  t he  I RA a c c ount  a nd l i ne  of  c r e di t  c a s h

a dva nc e s  ma de  t o  t he  hus ba nd f r om 1990 t hr ough 1993 t ot a l e d

$37, 955. 16.   The  di s s i pa t i on of  ma r i t a l  or  s e pa r a t e  pr ope r t y

i s  a  r e l e va nt  f a c t or  i n  de t e r mi ni ng a n e qui t a bl e  a wa r d of

ma r i t a l  pr ope r t y.   Se e  T. C. A.  §36- 4- 121( c ) ( 5) .   As  f or  t he  gun

c ol l e c t i on a nd bonds ,  t he  Cour t  ma de  no f i ndi ng.   The  e vi de nc e

doe s  not  e s t a bl i s h t he  e xi s t e nc e  of  a ny of  t he s e  i t e ms ,  a nd i n

t he  a bs e nc e  of  a  r e que s t  f or  a  s pe c i f i c  f a c t  f i ndi ng,  t he

j udgme nt  of  t he  Tr i a l  Cour t  i s  a ppr opr i a t e .
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We  a f f i r m t he  Tr i a l  Cour t ’ s  a wa r ds  of  ma r i t a l

pr ope r t i e s .

The  wi f e  ha s  r a i s e d t he  i s s ue s  on a ppe a l  a s  t o

whe t he r  t he  Tr i a l  J udge  s houl d ha ve  a wa r de d he r  a t t or ne y’ s

f e e s  i n  t he  t r i a l  c our t ,  a nd s he  a l s o s e e ks  a n a wa r d of

a t t or ne y’ s  f e e s  f or  t he  a ppe a l .   We  c a nnot  a gr e e  t ha t  t he

Tr i a l  J udge  a bus e d hi s  di s c r e t i on i n  not  a wa r di ng t he  l e ga l

e xpe ns e s  i nc ur r e d by t he  wi f e  a t  t he  t r i a l  l e ve l .   Howe ve r ,

ha vi ng f ound t he  hus ba nd’ s  a ppe a l  t o  be  wi t hout  me r i t ,  we

be l i e ve  i t  i s  a ppr opr i a t e  t o  a wa r d t he  wi f e  he r  r e a s ona bl e

a t t or ne y’ s  f e e s  f or  de f e ndi ng he r  a wa r d of  ma r i t a l  a s s e t s  on

a ppe a l .   Ac c or di ngl y,  upon r e ma nd,  t he  Tr i a l  J udge  wi l l

de t e r mi ne  a  r e a s ona bl e  f e e  f or  t he  wi f e ’ s  a t t or ne y f or

r e pr e s e nt i ng t he  wi f e ’ s  i nt e r e s t  on a ppe a l .

The  c os t  of  t he  a ppe a l  i s  a s s e s s e d t o  t he  a ppe l l a nt ,

a nd t he  c a us e  r e ma nde d.

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .
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___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


