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)

Pl a i nt i f f - Appe l l e e , )  COCKE CI RCUI T
)   

v . )  HON.  BEN W.  HOOPER,  I I
)  J UDGE

LAVONDA H.  FI NCHUM, )
)

De f e nda nt - Appe l l a nt . )  REMANDED

WI LLI AM M.  LEI BROCK,  Ne wpor t ,  f or  Pl a i nt i f f - Appe l l e e .

DAVI D B.  HI LL,  Ne wpor t ,  f or  De f e nda nt - Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  di vor c e  a c t i on,  t he  mot he r  a ppe a l e d,

i ns i s t i ng t he  Tr i a l  Cour t  e r r e d i n  not  a wa r di ng e xpe ns e s  f or   

s uppor t  f or  t he  pa r t i e s ’  c hi l d  be f or e  t he  ma r r i a ge .

The  pa r t i e s ’  c hi l d  wa s  bor n i n  Oc t obe r  1991.   She

wa s  l e gi t i mi z e d by t he  pa r t i e s ’  ma r r i a ge  i n  De c e mbe r ,  1994.  

The  hus ba nd f i l e d f or  di vor c e  i n  Apr i l  of  1995,  a nd t he  wi f e

a ns we r e d t he  c ompl a i nt  a nd a l l e ge d i n  he r  c ount e r - c ompl a i nt

t ha t  t he  f a t he r  ha d not  s uppor t e d t he  c hi l d  a nd s ought

r e c ove r y f or  t he  s uppor t  of  t he  pa r t i e s ’  mi nor  c hi l d  f r om

bi r t h  ba s e d on e xpe ns e s  i nc ur r e d by c ount e r - pl a i nt i f f  a nd

c ount e r - de f e nda nt ’ s  a bi l i t y  t o  pa y.   
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Th e  s t a t u t e  d e a l i n g  wi t h  l e g i t i ma t i o n  r e a d s  a s  f o l l o ws ,  wi t h  t h e  

p r o v i s i o n s  r e f e r r i n g  t o  r e t r o a c t i v e  s u p p o r t  e mp h a s i z e d :  

Or d e r  o f  l e g i t i ma c y  -  Ch i l d  s u p p o r t  o r d e r s .  -  ( a )  Th e  c o u r t ,  i f

s a t i s f i e d  wi t h  t h e  r e a s o n s ,  ma y ,  b y  o r d e r  e mb o d y i n g  t h e  p e t i t i o n  i n  f u l l

a n d  e n t e r e d  u p o n  t h e  mi n u t e s  o f  t h e  c o u r t ,  d e c l a r e  s u c h  c h i l d

l e g i t i ma t e .

( b ) ( 1 )  Wh e n  a n  o r d e r  o f  l e g i t i ma t i o n  h a s  b e e n  s o  i s s u e d ,  u p o n

a p p l i c a t i o n  o f  a n  a p p r o p r i a t e  p a r t y ,  t h e  c o u r t  s h a l l  i s s u e  a  c h i l d

s u p p o r t  o r d e r .  

( 2 )  Al l  p r o v i s i o n s  o f  c h a p t e r  5  o f  t h i s  t i t l e  t h a t  r e l a t e  t o  c h i l d  

s u p p o r t  o r  c h i l d  s u p p o r t  o r d e r s  t h a t  i n c l u d e  a n  o r d e r  o f  s p o u s a l  s u p p o r t

a n d  §  5 0 - 2 - 1 0 5  s h a l l  a p p l y  t o  s u p p o r t  o r d e r s  i s s u e d  i n  t h e s e

p r o c e e d i n g s .   

( 3 )  I n  a d d i t i o n ,  t h e  o r d e r  ma y  a l s o  p r o v i d e :

( A)  Fo r  t h e  p a y me n t  o f  t h e  n e c e s s a r y  e x p e n s e s  i n c u r r e d  b y  o r  f o r

t h e  mo t h e r  i n  c o n n e c t i o n  wi t h  t h e  mo t h e r ’ s  c o n f i n e me n t  a n d

r e c o v e r y ;  ( B)  Fo r  t h e  f u n e r a l  e x p e n s e s  i f  t h e  c h i l d  h a s  d i e d ;  ©

Fo r  t h e  s u p p o r t  o f  t h e  c h i l d  p r i o r  t o  t h e  ma k i n g  o f  t h e  o r d e r  o f

l e g i t i ma t i o n  a n d  s u p p o r t ;  a n d  ( D)  Fo r  s u c h  e x p e n s e s  i n  c o n n e c t i o n

wi t h  t h e  p r e g n a n c y  o f  t h e  mo t h e r  a s  t h e  c o u r t  ma y  d e e m p r o p e r .

T. C. A.  §  3 6 - 2 - 2 0 3 .
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The  Tr i a l  Cour t  gr a nt e d t he  Appe l l a nt  wi f e  c us t ody

a nd or de r e d Appe l l e e  hus ba nd t o  pa y c hi l d  s uppor t  i n  t he  f or m

of  t he  $344. 00 mont hl y hous e  pa yme nt  f r om t he  da t e  of  t he

de c r e e .   The  de c r e e  ma de  no me nt i on of  t he  pr e - ma r i t a l  me di c a l

a nd c hi l d  s uppor t  e xpe ns e s  i nc ur r e d by Appe l l a nt .    

A mot i on t o  r e c ons i de r  wa s  ove r r ul e d.   On a ppe a l ,

t he  f a t he r  a r gue s  t ha t  i n  a  di vor c e  a c t i on t he  Cour t  c a nnot  i n

e f f e c t  a wa r d a  pa r e nt  r e i mbur s e me nt  f or  c hi l d  s uppor t  i nc ur r e d

pr i or  t o t he  pa r t i e s ’  ma r r i a ge ,  a nd i ns i s t s  t he  s t a t ut or y

s c he me  pl a c i ng l i a bi l i t y  f or  s uc h e xpe ndi t ur e s  on t he  f a t he r

mus t  be  s t r i c t l y  f ol l owe d.   The  s t a t ut or y pr oc e dur e s  pl a c i ng

l i a bi l i t y  on t he  f a t he r  a r e  c odi f i e d a t  T. C. A.  §36- 2- 101,  e t

s e q.   The  s t a t ut e  s e t t i ng out  t he  pr oc e dur e  f or  f or ma l

l e gi t i ma t i on a nd f or  s uppor t  of  t he  c hi l d  pr i or  t o

l e gi t i ma t i on i s  T. C. A.  §36- 6- 203. 1  The  s t a t ut e  pr ovi di ng f or

l e gi t i ma t i on t hr ough ma r r i a ge  s t a t e s  t ha t  ?[ a ] l l  i l l e gi t i ma t e

c hi l dr e n whos e  pa r e nt s  ha ve  he r e t of or e  i nt e r ma r r i e d or  who

s ha l l  i nt e r ma r r y s ha l l  t he r e by be c ome  l e gi t i mi z e d a nd s ha l l
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be c ome  l e gi t i ma t e  f or  a l l  pur pos e s  a nd e nt i t l e d t o a l l  t he

r i ght s  a nd pr i vi l e ge s  of  l e gi t i ma t e  c hi l dr e n,  wi t hout  t he

ne c e s s i t y  of  a ny pr oc e e di ngs  unde r  t hi s  pa r t ,  but  a n e s t a t e  or

i nt e r e s t  ve s t e d or  t r us t  c r e a t e d be f or e  t he  ma r r i a ge  of  t he

pa r e nt s  of  s uc h c hi l d  s ha l l  not  be  di ve s t e d or  a f f e c t e d by

r e a s on of  s uc h c hi l d  be i ng l e gi t i ma t i z e d.  .  .  . ?  T. C. A.

§36- 2- 207.   

Unde r  e i t he r  c i r c ums t a nc e ,  t he  f a t he r  ha s  c ome

f or wa r d t o  a c knowl e dge  hi s  obl i ga t i ons  t o  t he  c hi l d .   Whi l e

t he  l a t t e r  pr ovi s i on i ndi c a t e s  t ha t  t he  e s t a t e  a nd t r us t s  of  a

de c e a s e d a r e  not  t o  be  a f f e c t e d,  not hi ng i n  t he  pr ovi s i on

pr ovi de s  t ha t  a  l i vi ng f a t he r  whos e  c hi l d i s  l e gi t i mi z e d

t hr ough ma r r i a ge  s houl d be  l e s s  l i a bl e  f or  s uppor t  t he  t ha n a

f a t he r  whos e  c hi l d  i s  l e gi t i mi z e d by a  c our t  pr oc e e di ng.  

I nde e d,  i t  woul d be  ba d publ i c  pol i c y t o  c r e a t e  a n i nc e nt i ve

whe r e by a  mot he r  wa s  e nt i t l e d t o  r e i mbur s e me nt  onl y by

r e ma i ni ng s i ngl e .  

I n  c ons i de r i ng t he s e  s t a t ut e s ,  t he  Supr e me  Cour t  ha s

obs e r ve d t ha t  t he  l e gi s l a t ur e  di d not  i nt e nd t o  ma ke  t he s e

pr ovi s i ons  t he  e xc l us i ve  pr oc e dur a l  r e me dy f or  e nf or c i ng t he

f a t he r ’ s  l i a bi l i t y,  s i nc e  t he  f a t he r  of  a n i l l e gi t i ma t e  c hi l d

i s  obl i ga t e d f or  he r  s uppor t .   Br own v .  Thomas ,  426 S. W. 2d 496

( 1968) ,  c i t i ng Ke l l y  v .  Ce nt r al  Woodwor k ,  I nc . ,  340 S. W. 2d 896

( Te nn.  1960) .

The  Supr e me  Cour t  ha s  s t a t e d t ha t  whi l e  a  Tr i a l

Cour t  ha s  di s c r e t i on t o  de t e r mi ne  t he  a mount  a nd t he  ma nne r  i n

whi c h s uppor t  i s  t o  be  pa i d,  r e t r oa c t i ve  s uppor t  f or

i l l e gi t i ma t e  c hi l dr e n mus t  be  a s s e s s e d f r om t he  t i me  of  t he

c hi l d’ s  bi r t h.   St at e  e x  r e l .  Col e man v .  Cl ay ,  805 S. W. 2d 752,
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Th e  mo t h e r  f i l e d  a  s t a t e me n t  o f  e v i d e n c e  t o  wh i c h  t h e  f a t h e r  o b j e c t e d .  

Al t h o u g h  u n c l e a r ,  we  c o n c l u d e  t h a t  t h e  Tr i a l  J u d g e  a c c e p t e d  t h e  mo t h e r ’ s

s t a t e me n t  o f  t h e  e v i d e n c e  a n d  o v e r r u l e d  t h e  o b j e c t i o n s  f i l e d  b y  t h e

f a t h e r .

3
7 1 - 5 - 1 1 7 ( a )  ?Me d i c a l  a s s i s t a n c e  p a i d  t o ,  o r  o n  b e h a l f  o f ,  a n y  r e c i p i e n t

c a n n o t  b e  r e c o v e r e d  f r o m a  b e n e f i c i a r y  u n l e s s  s u c h  a s s i s t a n c e  h a s  b e e n

i n c o r r e c t l y  p a i d ,  o r ,  u n l e s s  t h e  r e c i p i e n t  o r  b e n e f i c i a r y  r e c o v e r s  o r  i s

e n t i t l e d  t o  r e c o v e r  f r o m a  t h i r d  p a r t y  r e i mb u r s e me n t  f o r  a l l  o r  p a r t  o f

t h e  c o s t s  o f  c a r e  o r  t r e a t me n t  f o r  t h e  i n j u r y  o r  i l l n e s s  f o r  wh i c h  t h e

me d i c a l  a s s i s t a n c e  i s  p a i d .   To  t h e  e x t e n t  o f  p a y me n t s  o f  me d i c a l

a s s i s t a n c e ,  t h e  s t a t e  s h a l l  b e  s u b r o g a t e d  t o  a l l  r i g h t s  o f  r e c o v e r y ,  f o r

t h e  c o s t s  o f  c a r e  o r  t r e a t me n t  f o r  t h e  i n j u r y  o r  i l l n e s s  f o r  wh i c h

me d i c a l  a s s i s t a n c e  i s  p r o v i d e d ,  c o n t r a c t u a l  o r  o t h e r wi s e ,  o f  t h e

r e c i p i e n t s  a g a i n s t  a n y  p e r s o n .  .  . ?.   
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755 ( Te nn.  1991) ;   al s o s e e  Bar babas  v .  Roge r s ,  868 S. W. 2d

283,  288 ( Te nn. App.  1993) .   The  Tr i a l  Cour t  a ppa r e nt l y

pr e t e r mi t t e d t hi s  i s s ue ,  a s  t he r e  i s  no s t a t e me nt  by t he  Tr i a l

Cour t  i n  t he  r e c or d. 2

The  mot he r  a l s o a r gue s  t ha t  t he  Cour t  s houl d a wa r d

he r  me di c a l  e xpe ns e s  f or  t he  bi r t h  of  t he  c hi l d .   The  me a ge r  

s t a t e me nt  of  e vi de nc e  i ndi c a t e s  t ha t  t he  bi r t hi ng e xpe ns e s

we r e  pa i d by Me di c a i d.   The  hus ba nd obj e c t s  t o  r e c ove r y of

me di c a l  e xpe ns e s  on t he  gr ounds  t ha t  t he y we r e  c ove r e d by

Me di c a i d.   Unde r  t he  Col l a t e r a l  Sour c e  Rul e ,  p l a i nt i f f s  a r e

pe r mi t t e d t o  r e c ove r  me di c a l  e xpe ns e s  whe t he r  pa i d by

i ns ur a nc e  or  not .   Donne l l  v .  Donne l l ,  220 Te nn.  169,  415

S. W. 2d 127,  134;   S t e e l e  v .  For t  Sande r s  Ane s t he s i a Gr oup ,

P. C. ,  897 S. W. 2d 270 ( Te nn.  App.  1994) .   The  St a t e  of

Te nne s s e e  ha s  a  r i ght  of  s ubr oga t i on f r om t he  mot he r  upon a ny

r e c ove r y.   T. C. A.  §71- 5- 117( a ) . 3  Al s o Se e  Te nne s s e e

De par t me nt  of  Human Se r v i c e s  v .  Hi nt on ,  660 S. W. 2d 506,  509

( Te nn.  App.  1983) , ( hol di ng t ha t  whe r e  c hi l d  s uppor t  i s

f ur ni s he d by t he  Te nne s s e e  De pa r t me nt  of  Huma n Se r vi c e s ,  a ny

s uc h s uppor t  obl i ga t i on whi c h i s  owe d f or  t he  c hi l d  up t o  t he
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a mount  of  t he  publ i c  a s s i s t a nc e  mone y pa i d on be ha l f  of  t he

c hi l d  i s  a s s i gne d t o  t he  Te nne s s e e  De pa r t me nt  of  Huma n

Se r vi c e s . )

The  c a s e  i s  r e ma nde d t o  t he  Tr i a l  Cour t  f or  s pe c i f i c

f i ndi ngs  r e ga r di ng t he  e xpe ns e s  i nc ur r e d a nd t he  por t i on whi c h

wa s  pa i d a nd s houl d be  bor ne  by t he  f a t he r .

The  c os t  of  t he  a ppe a l  i s  a s s e s s e d t o  a ppe l l e e e .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Wi l l i a m H.  I nma n,  Sr . J .


