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Th e r e  i s  n o  e v i d e n c e  i n  t h e  r e c o r d  t o  s u p p o r t  a  f i n d i n g  o f  e i t h e r  b r e a c h

o f  wa r r a n t y  o r  d e f e c t i v e  t i t l e .

2

The  a ppe l l a nt s ,  Kyl e  a nd Ma r ga r e t  J us t i c e ,  ( pl a i nt i f f s )  f i l e d

s ui t  i n  t he  Ande r s on Count y Ci r c ui t  Cour t  a l l e gi ng t ha t  t he

a ppe l l e e s  ( de f e nda nt s )  c onc e a l e d t he  pr e s e nc e  of  a s be s t os  i n  a

bui l di ng whi c h pl a i nt i f f s  bought  f r om Ande r s on Count y a t  a n

a uc t i on.   The y f ur t he r  c ha r ge d t ha t  t he  de f e nda nt s  ha d br e a c he d t he

c ove na nt s  a nd wa r r a nt i e s  c ont a i ne d i n  t he  de e d f r om de f e nda nt s ;

t ha t  de f e nda nt s  ha d vi ol a t e d t he  Te nne s s e e  Cons ume r  Pr ot e c t i on Ac t ;

t ha t  de f e nda nt s  ha d e xpr e s s l y a nd/ or  i mpl i e dl y wa r r a nt e d t ha t  t he

pr ope r t y wa s  f i t  f or  us e  a nd f r e e  of  da nge r ous  a nd ha z a r dous

pr oduc t s ;  t ha t  t i t l e  t o  t he  pr ope r t y wa s  de f e c t i ve  a nd unma r ke t a bl e

due  t o  t he  a s be s t os  a nd t ha t  t he  de f e nda nt s  kne w or  s houl d ha ve

known of  t he  pr e s e nc e  of  a s be s t os  pr i or  t o  t he  a uc t i on. 1  The  t r i a l

c our t  di s mi s s e d t he  c l a i m a s  t o  t he  Cons ume r  Pr ot e c t i on Ac t  ba s e d

on t he  s t a t ut e  of  l i mi t a t i ons  c ont a i ne d t he r e i n.   No i s s ue  ha s  be e n

pr e s e nt e d f or  our  r e vi e w r e l a t i ng t o  t ha t  i s s ue .

Af t e r  a  be nc h t r i a l  t he  c our t  di s mi s s e d  t he  a c t i on,  f i ndi ng

t ha t  t he  pl a i nt i f f s '  c ompl a i nt  s ounde d i n  t or t ,  whi c h r e qui r e d t he

a ppl i c a t i on of  t he  Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t .   The  c our t

f ound t ha t  gove r nme nt a l  i mmuni t y ha d not  be e n r e move d by t he

Te nne s s e e  Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t ,  T. C. A.  §§ 29- 20- 101 e t

s e q.   He  f ur t he r  f ound t ha t  t he  pl a i nt i f f s  ha d f a i l e d t o  pr ove

da ma ge s  a nd di s mi s s e d t he  c a s e .   Thi s  a ppe a l  r e s ul t e d.   We  c onc ur

i n t he  r e s ul t  r e a c he d by t he  t r i a l  c our t .
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Pl a i nt i f f s  pur c ha s e d t he  ol d Me df or d Sc hool  i n  Ande r s on Count y

a t  a  publ i c  a uc t i on i n  1989.  The  a uc t i on wa s  a dve r t i s e d  a s  a n

a bs ol ut e  a uc t i on a nd wa s  t o  be  s ol d " a s  i s . "   The  pl a i nt i f f ,  Mr s .

J us t i c e ,  a dmi t t e d  t o  ha vi ng s e e n a  c opy of  t he  a dve r t i s e me nt

di s t r i but e d by t he  a uc t i on c ompa ny pr i or  t o t he  s a l e .   Fur t he r ,  t he

c ont r a c t  of  s a l e ,  s i gne d by t he  pl a i nt i f f s ,  c ont a i ne d a  pr ovi s i on

t ha t  " [ no]  r e pr e s e nt a t i ons  or  wa r r a nt i e s  a bout  t he  c ondi t i on of  t he

pr ope r t y,  t i t l e  or  t i t l e  c ondi t i on ha ve  be e n ma de  unl e s s  s t a t e d

he r e i n.   I t  i s  a gr e e d t ha t  t he  pur c ha s e r  i s  buyi ng t he  pr ope r t y on

a n ' a s  i s '  ba s i s . "   The  c ont r a c t  c ont a i ne d no pr ovi s i on r e l a t i ng t o

t he  c ondi t i on of  t he  pr ope r t y.  The  pl a i nt i f f s  i ns pe c t e d t he

pr e mi s e s  a t  l e a s t  t wi c e  be f or e  t he  a uc t i on.  Mr s .  J us t i c e  t e s t i f i e d,

howe ve r ,  t ha t  t he  boi l e r  r oom wa s  pa dl oc ke d a nd pa r t i a l l y  bl oc ke d

wi t h de br i s  a nd f or  t ha t  r e a s on t he y we r e  una bl e  t o  i ns pe c t  i t .   

Af t e r  pur c ha s i ng t he  bui l di ng,  t he  pl a i nt i f f s  r e nova t e d a  pa r t

of  t he  bui l di ng a nd be ga n ope r a t i ng t he i r  t ool  a nd di e  bus i ne s s  i n

a  s ma l l  por t i on of  t he  bui l di ng.   Some  t i me  a f t e r  movi ng i nt o t he

bui l di ng,  Ma r ga r e t  J us t i c e  s e nt  he r  s on t o  t he  boi l e r  r oom a nd ha d

hi m r e move  t he  pa dl oc k.   Upon e nt e r i ng t he  r oom t he  pl a i nt i f f s

di s c ove r e d a s be s t os  wa r ni ng s i gns  t ha t  ha d  be e n pl a c e d on a nd

a r ound t he  boi l e r .   The y l a t e r  di s c ove r e d t ha t  Ande r s on Count y ha d

r e c e i ve d a  r e por t  i n  1984 f r om a  c ons ul t a nt  s ome  f i ve  ye a r s  be f or e

t he  pr ope r t y wa s  s ol d  t o  t he  pl a i nt i f f s .   The  r e por t  l i s t e d t he
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Me df or d Sc hool  a s  ha vi ng a s be s t os  i n  pi pe  i ns ul a t i on a nd on t he

boi l e r .

At  t he  t r i a l  a nd a f t e r  t he  c l os e  of  pl a i nt i f f s '  c a s e  i n  c hi e f ,

t he  t r i a l  c our t  gr a nt e d de f e nda nt s '  mot i on t o di s mi s s ,  h ol di ng t ha t

t he  de f e nda nt s  we r e  i mmune  f r om s ui t  unde r  t he  Gove r nme nt a l  Tor t

Li a bi l i t y Ac t ,  a nd t ha t  pl a i nt i f f s  ha d f a i l e d t o  pr ove  a ny da ma ge s .

Pl a i nt i f f s  s ubmi t  t he  f ol l owi ng i s s ue s  f or  our  c ons i de r a t i on:

1. Di d t he  t r i a l  c our t  e r r  i n  f i ndi ng t he  gr a va me n of
pl a i nt i f f s '  c ompl a i nt  t o  be  mi s r e pr e s e nt a t i on,  a
t or t ,  a nd t he r e f or e  c ont r ol l e d by t he  gove r nme nt a l
t or t  l i a bi l i t y a c t ?

2. Di d t he  t r i a l  c our t  e r r  i n  r ul i ng t ha t  t he
pl a i nt i f f s  pr ove d no da ma ge s ?

3. Eve n i f  t he  gove r nme nt a l  t or t  l i a bi l i t y a c t  a ppl i e s
di d t he  t r i a l  c our t  e r r or  [ s i c ]  i n  di s mi s s i ng t he
e nt i r e  l a ws ui t  a s  t o a l l  de f e nda nt s ?

As  t o t he  f i r s t  i s s ue ,  p l a i nt i f f s  i ns i s t  t ha t  t he  t r i a l  c our t

wa s  i n  e r r or  i n  f i ndi ng t ha t  t he  gr a va me n of  t he i r  c ompl a i nt

s ounde d i n  t or t ,  a s  oppos e d t o  br e a c h of  c ont r a c t .   The y i ns i s t

t ha t  t he  gr a va me n of  t he  c ompl a i nt  wa s  i n  c ont r a c t ,  t he r e f or e ,  t he

Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t  ha s  no a ppl i c a t i on.  The

Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t  doe s  not  a ppl y t o  br e a c h of

c ont r a c t  c l a i ms .   Se e  Si mps on v.  Sumne r  Count y,  669 S. W. 2d 657,  662

( Te nn.  Ct .  App.  1983) .   We  mus t ,  t he r e f or e ,  e xa mi ne  t he  pl a i nt i f f s '
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c ompl a i nt  t o  de t e r mi ne  whe t he r  i t  s t a t e d a n a c t i on s oundi ng i n

c ont r a c t .

The  t r i a l  c our t  f ound t ha t  t he  gr a va me n of  t he  c ompl a i nt

br ought  by t he  pl a i n t i f f s  wa s  f or  a n i nt e nt i ona l  or  ne gl i ge nt

mi s r e pr e s e nt a t i on  f or  whi c h gove r nme nt a l  i mmuni t y ha d not  be e n

r e move d unde r  t he  pr ovi s i ons  of  t he  Gove r nme nt a l  Tor t  Li a bi l i t y

Ac t .   We  a gr e e  t ha t  t he r e  c a n be  no r e c ove r y i n  t or t  f or

i nt e nt i ona l  or  ne gl i ge nt  mi s r e pr e s e nt a t i on.

T.  C.  A.  §  29- 20- 205 pr ovi de s  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

29- 20- 205.  Re moval  of  i mmuni t y f or  i nj ur y c aus e d by
ne gl i ge nt  ac t  or  omi s s i on of  e mpl oye e s  - -  Exc e pt i ons .  - -
I mmuni t y f r om s ui t  of  a l l  gove r nme nt a l  e nt i t i e s  i s
r e move d f or  i nj ur i e s  pr oxi ma t e l y c a us e d  by a  ne gl i ge nt
a c t  or  omi s s i on of  a ny e mpl oyme nt  e xc e pt  i f  t he  i nj ur y:

*     *      *      *
( 6)  Ar i s e s  out  of  mi s r e pr e s e nt a t i on by a n e mpl oye e

whe t he r  or  not  s uc h i s  ne gl i ge nt  or  i nt e nt i ona l ;

*      *      *      *

The  c ompl a i nt  s pe c i f i c a l l y  a l l e ge s  t ha t  t he  de f e nda nt s

" f r a udul e nt l y  a nd knowi ngl y c onc e a l e d t he  pr e s e nc e  of  t he

a s be s t os , "  t ha t  t he  de f e nda nt s  kne w or  s houl d ha ve  known t ha t

a s be s t os  wa s  pr e s e nt ,  a nd t ha t  t he y " a r e  gui l t y  of  f r a udul e nt

mi s r e pr e s e nt a t i on a nd/ or  c onc e a l me nt  of  t he  t r ut h a nd f a i l ur e  t o

di s c l os e  a  ma t e r i a l  f a c t . "   Pl a i nt i f f s  f ur t he r  a l l e ge d t ha t  t he y
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j us t i f i a bl y r e l i e d upon t he  r e pr e s e nt a t i ons  a nd mi s r e pr e s e nt a t i ons

of  t he  de f e nda nt s .

We  f i r s t  not e  t ha t  t he r e  i s  no e vi de nc e  of  a ny pos i t i ve

mi s r e pr e s e nt a t i ons  on t he  pa r t  of  t he  de f e nda nt s .   A l e t t e r  wr i t t e n

on t he  l e t t e r he a d of  pl a i nt i f f s '  c ompa ny,  Ul t i ma t e  Tool  a nd Di e ,

a nd s i gne d by t he  de f e nda nt ,  Da vi d O.  Bol l i ng,  wa s  pl a c e d i nt o

e vi de nc e .   The  l e t t e r  wa s  unda t e d a nd not  a ddr e s s e d t o  a nyone .   I t

s t a t e d,  i n  s ubs t a nc e ,  t ha t  t he  pl a i nt i f f s  ha d pur c ha s e d t he

bui l di ng f r om Ande r s on Count y i n  Fe br ua r y 1990,  a t  a  publ i c

a uc t i on;  t ha t  a t  t ha t  t i me  t he r e  we r e  no pr i va t e  nor  publ i c

di s c l os ur e s  ma de  of  a ny e nvi r onme nt a l  he a l t h  ha z a r d t ha t  woul d be

de t r i me nt a l  t o  t he  r e s a l e  of  t he  pr ope r t y a nd t o  t he  be s t  of

Bol l i ng ' s  knowl e dge  t he r e  we r e  none  a t  t he  t i me .   Thi s  l e t t e r  wa s

pr e pa r e d by Mr s .  J us t i c e  f or  t he  pur pos e  of  obt a i ni ng r e f i na nc i ng

on t he  pr ope r t y a nd wa s  s i gne d by Bol l i ng a f t e r  t he  s a l e  ha d be e n

f ul l y c ons umma t e d.   The r e f or e ,  t he r e  c a n be  no r e l i a nc e  on t he

l e t t e r  a s  a  mi s r e pr e s e nt a t i on or  f r a ud i n  t he  i nduc e me nt .

An i ndi vi dua l  i nduc e d by f r a ud t o  e nt e r  i nt o a  c ont r a c t  ma y

e l e c t  be t we e n t wo r e me di e s .   He  ma y t r e a t  t he  c ont r a c t  a s  voi da bl e

a nd s ue  f or  t he  e qui t a bl e  r e me dy of  r e s c i s s i on or  he  ma y t r e a t  t he

c ont r a c t  a s  e xi s t i ng a nd s ue  f or  da ma ge s  a t  l a w unde r  t he  t he or y of

de c e i t  i n  t he  or di na r y c a s e .   The  f or me r  i s  a  c ont r a c t  a c t i on,

whi l e  t he  l a t t e r  i s  gr ounde d i n  t or t .   Va nc e  v.  Sc hul de r ,  547
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S. W. 2d 927,  931 ( Te nn.  1977) .   Ge ne r a l l y  s t a t e d,  t h i s  i s  a  c a s e

whe r e i n nondi s c l os ur e  of  known f a c t s  i s  t he  pr i ma r y pr e mi s e  upon

whi c h t he  pl a i nt i f f s '  c a s e  f or  r e s c i s s i on r e s t s .

I t  i s  we l l - s e t t l e d  t ha t  f r a ud c a n be  a n i nt e nt i ona l

mi s r e pr e s e nt a t i on of  a  known,  ma t e r i a l  f a c t  or  i t  c a n be  t he

c onc e a l me nt  or  nondi s c l os ur e  of  a  known f a c t  whe n t he r e  i s  a  dut y

t o di s c l os e .   Hi l l  v .  J ohn Ba nks  Bui c k,  I nc . ,  875 S. W. 2d 667 ( Te nn.

App.  1993) ;  Oa k Ri dge  Pr e c i s i on I ndus ,  I nc .  v .  Fi r s t  Te nne s s e e  Ba nk

Na t ' l  As s ' n ,  835 S. W. 2d 25 ( Te nn.  App.  1992) ;  St a c ks  v.  Sa unde r s ,

812 S. W. 2d 587 ( Te nn.  App.  1990) .   Nondi s c l os ur e  of  a  ma t e r i a l  f a c t

ma y a l s o gi ve  r i s e  t o  a  c l a i m f or  f r a udul e nt  or  ne gl i ge nt

mi s r e pr e s e nt a t i on whe n t he  de f e nda nt  ha s  a  dut y t o  di s c l os e  a nd t he

ma t t e r s  not  di s c l os e d a r e  ma t e r i a l .  Dobbs  v.  Gue nt he r ,  846 S. W. 2d

270,  274 ( Te nn.  App.  1992) .

Cour t s  of  t hi s  s t a t e  ha ve  r ul e d t ha t  l i a bi l i t y f or
non- di s c l os ur e  c a n a r i s e  onl y i n  c a s e s  whe r e  t he  pe r s on
s ought  t o  be  he l d r e s pons i bl e  ha d a  dut y t o  di s c l os e  t he
f a c t s  a t  i s s ue .  I n  Dome s t i c  Se wi ng Ma c hi ne  Co.  v .
J a c ks on,  83 Te nn.  418 ( 1885)  our  Supr e me  Cour t  s t a t e d:

 
I n a l l  c a s e s ,  c onc e a l me nt  or  f a i l ur e  t o di s c l os e ,

be c ome s  f r a udul e nt  onl y whe n i t  i s  t he  dut y of  a  pa r t y
ha vi ng knowl e dge  of  t he  f a c t s  t o  di s c ove r  t he m t o t he
ot he r  pa r t y:  2  Pom.  Eq. ,  s e c .  902.  And t hi s  a ut hor ,  i n
t he  s a me  s e c t i on s a ys :  " Al l  t he  i ns t a nc e s  i n  whi c h t he
dut y t o  di s c l os e  e xi s t s  a nd i n  whi c h a  c onc e a l me nt  i s
t he r e f or e  f r a udul e nt ,  ma y be  r e duc e d t o  t hr e e  di s t i nc t
c l a s s e s :

 
1 . Whe r e  t he r e  i s  a  pr e vi ous  de f i ni t e  f i duc i a r y

r e l a t i on be t we e n t he  pa r t i e s .
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Mr s .  J u s t i c e  t e s t i f i e d  t h a t  s h e  ne v e r  t a l k e d  wi t h  a n y  c o u n t y  o f f i c i a l

a b o u t  t h i s  p r o p e r t y  b e f o r e  t h e  s a l e  a n d  p u r c h a s e  o f  t h e  p r o p e r t y .   Mr .  J u s t i c e

d i d  n o t  t e s t i f y .
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2. Whe r e  i t  a ppe a r s  one  or  e a c h of  t he  pa r t i e s  t o  t he
c ont r a c t  e xpr e s s l y r e pos e s  a  t r us t  a nd c onf i de nc e
i n t he  ot he r .

 
3 . Whe r e  t he  c ont r a c t  or  t r a ns a c t i on i s  i nt r i ns i c a l l y

f i duc i a r y a nd c a l l s  f or  pe r f e c t  good f a i t h .   The
c ont r a c t  of  i ns ur a nc e  i s  a n e xa mpl e  of  t hi s  c l a s s .

I t  i s  c l e a r  t ha t  t he  pur c ha s e  of  t he  pr ope r t y a t  a  publ i c

a uc t i on wa s  a n a r m' s  l e ngt h t r a ns a c t i on a nd t he r e  wa s  no f i duc i a r y

r e l a t i ons hi p be t we e n t he  pa r t i e s .   Se c ondl y,  t h e  r e c or d doe s  not

s uppor t  a  f i ndi ng t ha t  t he  pl a i nt i f f s  r e pos e d a  t r us t  a nd

c onf i de nc e  i n  t he  de f e nda nt s  nor  wa s  t he  t r a ns a c t i on i nt r i ns i c a l l y

f i duc i a r y i n  na t ur e  whi c h c a l l e d f or  pe r f e c t  good f a i t h . 2  He nc e ,

t he  pl a i nt i f f s  f a i l  t o  me e t  t he  c r i t e r i a  r e qui r e d t o  de mons t r a t e

t ha t  t he y a r e  e nt i t l e d t o  r e l i e f  f or  f r a udul e nt  c onc e a l me nt  or

f a i l ur e  t o  di s c l os e  known f a c t s .

We  wi l l  t a ke  our  a na l ys i s  one  s t e p f ur t he r .  The  Te nne s s e e

Supr e me  Cour t  ha s  r e c ogni z e d a  s e l l e r ' s  dut y t o  di s c l os e  ma t e r i a l

f a c t s  a f f e c t i ng t he  pr ope r t y ' s  va l ue  known t o t he  s e l l e r  but  not

r e a s ona bl y known t o or  di s c ove r a bl e  by t he  buye r .   Si mmons  v.

Eva ns ,  185 Te nn.  282,  285- 86,  206 S. W. 2d 295,  296 ( 1947) .

Mr s .  J us t i c e ,  i n  a ddi t i on t o  he r  knowl e dge  t ha t  t he  s a l e  wa s

" a s  i s , "  t e s t i f i e d  t ha t  s he  wa s  pr e ve nt e d f r om i ns pe c t i ng t he
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boi l e r  r oom by t he  pa dl oc k a nd de br i s  a r ound t he  door .   We  a r e  not

pe r s ua de d.   The  pl a i nt i f f s  c a l l e d t he  a uc t i one e r ,  Mr .  Wi l l i a m E.

St e phe ns on a s  t he i r  wi t ne s s .   Mr .  St e phe ns on wa s  a s ke d  t he

f ol l owi ng que s t i ons  a nd ga ve  t he  f ol l owi ng a ns we r s :

Q. Mr .  St e phe ns on,  do you r e c a l l  t he  t ype  of  a uc t i on
you c onduc t e d a t  t he  Me df or d Sc hool ?

A. I t  wa s  a n a bs ol ut e  a uc t i on,  a s  i s  a uc t i on.

*     *      *      *

Q. And a t  t he  a uc t i on i t s e l f ,  i n  c onduc t i ng t he
a uc t i on,  di d you  a nnounc e  t o  a l l  t he  pe r s ons
pr e s e nt  t ha t  t he  pr ope r t y woul d be  s ol d a s  i s ?

A. Ye s ,  I  di d.

*     *      *      *

A. Ye s ,  a nd I  s a i d i t  t wi c e ,  t ha t  a t  t hi s  a uc t i on,  we
we r e  s e l l i ng i t  a s  i s ,  t ha t  t he  buye r s  ha d a n
oppor t uni t y  t o  i ns pe c t  i t .

*      *      *      *

Q. Ha d t he y [ t he  pl a i nt i f f s ]  wa nt e d t o ge t  i nt o t he
boi l e r  r oom be f or e  t he  a uc t i on,  woul d you ha ve  ma de
a r r a nge me nt s  f or  t he m t o do s o.

A. Ye s .

Q. Woul d you ha ve  ma de  a r r a nge me nt s  f or  t he m t o do s o
e ve n i f  i t  r e qui r e d t he  l oc k t o  be  r e move d be c a us e
nobody c oul d f i nd a  ke y?

A. I  ha ve  bol t  c ut t e r s .

Q. I s  t ha t  a  ye s ,  t he n?

A. Tha t ' s  a  ye s .
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We  f i nd t ha t  t he  t ot a l i t y of  t he  e vi de nc e  i n t h i s  c a s e ,  a s

pr e s e nt e d by t he  pl a i nt i f f s ,  c l e a r l y e s t a bl i s he s  t ha t  t he  a s be s t os

wa s  r e a s ona bl y di s c ove r a bl e  by t he  buye r .

We  a r e  of  t he  opi ni on t ha t  t he  t r i a l  c our t  s houl d ha ve

c ons i de r e d t he  a c t i on,  not  onl y a s  a  t or t  a c t i on,  but  a l s o a s  a

c ont r a c t  a c t i on.   I n  our  r e vi e w of  t he  r e c or d,  we  ha ve  done  s o.   We

f i nd t ha t  t he  pl a i nt i f f s  ha ve  f a i l e d t o ma ke  a  pr i ma  f a c i e  s howi ng

t ha t  t he y a r e  e nt i t l e d t o r e l i e f  unde r  e i t he r  t or t  or  c ont r a c t .

The r e f or e ,  we  a gr e e  wi t h t he  r e s ul t  r e a c he d by t he  t r i a l  c our t .

Si nc e  we  a r e  e mpowe r e d by Rul e  36,  Te nne s s e e  Rul e s  of  Appe l l a t e

Pr oc e dur e  t o  gr a nt  r e l i e f ,  i nc l udi ng t he  gi vi ng of  j udgme nt  a s  t he

l a w a nd f a c t s  r e qui r e ,  we  di r e c t  t ha t  a  j udgme nt  be  e nt e r e d i n

f a vor  of  t he  de f e nda nt  on a l l  i s s ue s  pr e s e nt e d by t he  pl e a di ngs .  

We  a f f i r m t he  r e s ul t  r e a c he d by t he  t r i a l  c our t  a nd r e ma nd

t hi s  c a s e  t o  t he  t r i a l  c our t  f or  e nt r y of  a  j udgme nt  c ons i s t e nt

wi t h t hi s  opi ni on.   Cos t s  a r e  a s s e s s e d t o  t he  a ppe l l a nt s .

______________________________
                                   Don T.  Mc Mur r a y,  J udge

CONCUR:

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge
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___________________________________
Wi l l i a m H.  I nma n,  Se ni or  J udge
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JUDGMENT

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d  f r om t he

Ci r c ui t  Cour t  of  Ande r s on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .
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We  a f f i r m t he  r e s ul t  r e a c he d by t he  t r i a l  c our t  a nd r e ma nd

t hi s  c a s e  t o  t he  t r i a l  c our t  f or  e n t r y  of  a  j udgme nt  c ons i s t e nt

wi t h t hi s  opi ni on.   Cos t s  a r e  a s s e s s e d t o  t he  a ppe l l a nt s .

                                 PER CURI AM


