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I N THE COURT OF APPEALS

STATE OF TENNESSEE,              ) J ACKSON CI RCUI T
DEPARTMENT OF HUMAN SERVI CES,    ) C. A.  NO.  01A01- 9607- CV- 00303
                                )
          Appe l l e e               )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  BOBBY CAPERS
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
KAREN SUE J ACKSON PURCELL,       ) AFFI RMED AND REMANDED
I NMATE #205033                  )
TENNESSEE STATE WOMEN' S         )
PRI SON,  NASHVI LLE,  TENNESSEE,    )
                                )
          Appe l l a nt              )

THOMAS H.  BI LBREY,  La f a ye t t e ,  f or  Appe l l a nt .

CHARLES W.  BURSON,  At t or ne y Ge ne r a l  a nd Re por t e r  a nd WI LLI AM ASHBY
SMI TH,  J R. ,  As s i s t a nt  At t or ne y Ge ne r a l ,  Na s hvi l l e ,  f or  Appe l l e e .

O P I  N I  O N

Mc Mur r a y,  J .
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Thi s  i s  a n  a ppe a l  f r om t he  j udgme nt  of  t he  t r i a l  c our t  t ha t

t e r mi na t e d t he  pa r e nt a l  r i ght s  of  t he  a ppe l l a nt ,  Ka r e n Sue  J a c ks on

Pur c e l l  ( mot he r ) .   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

The  De pa r t me nt  of  Huma n Se r vi c e s  ( DHS)  i ns t i t ut e d t hi s  a c t i on

s e e ki ng t e r mi na t i on of  t he  mot he r ' s  pa r e nt a l  r i ght s .   The r e  we r e

t hr e e  mi nor  c hi l dr e n i nvol ve d,  now a ge s  11,  10 a nd 6.   The  f a t he r

of  t he  c hi l dr e n i s  de c e a s e d .

The  mot he r  i s  i nc a r c e r a t e d i n  t he  pe na l  s ys t e m of  t he  St a t e  of

Te nne s s e e .  She  i s  s e r vi ng a  s e nt e nc e  of  t we nt y ( 20)  ye a r s  f or

s e c ond de gr e e  mur de r .   She  e nt e r e d a  gui l t y  pl e a  t o  t he  ki l l i ng of

he r  hus ba nd a nd t he  f a t he r  of  t he  c hi l dr e n i nvol ve d he r e .   

The  DHS,  i n  i t s  pe t i t i on s ought  t e r mi na t i on of  pa r e nt a l  r i ght s

on  t he  gr ounds  of  s e ve r e  c hi l d  a bus e  a nd a ba ndonme nt .   Af t e r  a

be nc h t r i a l  t he  c our t  f ound by c l e a r  a nd c onvi nc i ng e vi de nc e  t ha t

pr i or  t o  i nc a r c e r a t i on,  t he  mot he r  e nga ge d i n  c onduc t  e xhi bi t i ng a

wa nt on di s r e ga r d f or  t he  we l f a r e  of  t he  c hi l dr e n a nd t ha t  s he  ha d

c ommi t t e d s e ve r e  c hi l d  a bus e  by s e xua l l y  a bus i ng t he  c hi l dr e n.

The  mot he r  pr e s e nt s  t wo i s s ue s  f or  our  r e vi e w whi c h a r e  s e t

out  a s  f ol l ows :

1. Whe t he r  t he  t r i a l  c our t  e r r e d  by a l l owi ng t he
i nt r oduc t i on i nt o e vi de nc e  of  i na dmi s s i bl e  he a r s a y
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t e s t i mony a nd ot he r  i na dmi s s i bl e  e vi de nc e  whi c h t he
t r i a l  c our t  r e l i e d on  t o  s uppor t  a  ba s i s  f or  t e r -
mi na t i ng de f e nda nt ' s  pa r e nt a l  r i ght s  t o  he r  t hr e e
mi nor  c hi l dr e n.

2. Whe t he r  t he  t r i a l  c our t  e r r e d i n r ul i ng t ha t  t he r e
wa s  c l e a r  a nd c onvi nc i ng e vi de nc e  t o  s uppor t  a
f i ndi ng t ha t  t he  de f e nda nt  ha d e nga ge d i n  s uc h
c onduc t  pr i or  t o  i nc a r c e r a t i on a s  t o  c ons t i t ut e
wa nt on di s r e ga r d f or  t he  we l f a r e  of  t he  c hi l dr e n a s
c ont e mpl a t e d by Te nne s s e e  Code  Annot a t e d ,  §  37- 1-
102.

The  pr i ma r y t hr us t  of  t he  mot he r ' s  c ha l l e nge  t o  t he  e vi de nc e

i s  t ha t  muc h of  t he  e vi de nc e  wa s  not  t r us t wor t hy a nd,  t he r e f or e ,

i na dmi s s i bl e  c i t i ng Rul e  803( 25) ,  Te nne s s e e  Rul e s  of  Evi de nc e .

Rul e  803( 25)  pr ovi de s  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

Rul e  803.  He ar s ay e xc e pt i ons .   The  f ol l owi ng a r e  not
e xc l ude d by t he  he a r s a y r ul e :

*     *      *      *

( 25)  Chi l dr e n' s  s t at e me nt s .   Unl e s s  t he  c i r c ums t a nc e s
i ndi c a t e  l a c k of  t r us t wor t hi ne s s ,  s t a t e me nt s  a bout  a bus e
or  ne gl e c t  ma de  by a  c hi l d  a l l e ge d t o  be  t he  v i c t i m of
phys i c a l ,  s e xua l ,  or  ps yc hol ogi c a l  a bus e  or  ne gl e c t ,
of f e r e d i n  a  c i vi l  a c t i on c onc e r ni ng i s s ue s  of  de pe nde nc y
a nd ne gl e c t  pur s ua nt  t o  T. C. A.  §  37- 1- 102( b) ( 10) ,  i s s ue s
c onc e r ni ng s e ve r e  c hi l d  a bus e  pur s ua nt  t o  T. C. A.  §
37- 1- 102( b) ( 19) ,  or  i s s ue s  c onc e r ni ng t e r mi na t i on of
pa r e nt a l  r i ght s  pur s ua nt  t o  T. C. A.  §  37- 1- 147( d) .
De c l a r a nt s  of  a ge  t hi r t e e n or  ol de r  a t  t he  t i me  of  t he
he a r i ng mus t  t e s t i f y  a t  t he  he a r i ng unl e s s  una va i l a bl e  a s
de f i ne d by T. R. Evi d.  804( a ) ;  ot he r wi s e  t hi s  e xc e pt i on i s
i na ppl i c a bl e  t o t he i r  e xt r a j udi c i a l  s t a t e me nt s .  [ Ame nde d
by or de r  e nt e r e d J a nua r y 28,  1993,  a nd e f f e c t i ve  J ul y 1,
1993. ]



1The appellant complains that the court admitted into evidence the records of
one Cheryl McCormick whose testimony was excluded.  This admission of evidence was
probably error, however, under the circumstances, we find it to be harmless error.
See Tennessee Rules of Appellate Procedure, Rule 36(b).
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We  s houl d f i r s t  not e  t ha t  t hi s  i s  one  of  t he  t ype s  of  c a s e s  i n

whi c h s uc h t e s t i mony a s  t ha t  de s c r i be d i n  t he  a bove  r ul e  a ppl i e s .

Se c ondl y,  a l l  c hi l dr e n a r e  unde r  t he  a ge  of  13 ye a r s .   He nc e ,  t he

a dmi s s i bi l i t y of  t he  e xt r a j udi c i a l  s t a t e me nt s  de pe nds  upon t he

t r us t wor t hi ne s s  of  t he  s t a t e me nt s .   I n  t hi s  i ns t a nc e ,  we  a r e  of  t he

opi ni on t ha t  t he  c i r c ums t a nc e s  do not  mi l i t a t e  a ga i ns t  t he

t r us t wor t hi ne s s  of  t he  s t a t e me nt s  a bout  whi c h t he  mot he r  c ompl a i ns .

Whi l e  we  f i nd no a ut hor i t y  f or  or  a ga i ns t  t he  pr opos i t i on,  we  a r e

of  t he  opi ni on t ha t  t he  de t e r mi na t i on of  t r us t wor t hi ne s s  i s  a

ma t t e r  f or  t he  t r i a l  c our t  t o de c i de  a nd hi s  de c i s i on wi l l  not  be

di s t ur be d on a ppe a l  unl e s s  t he r e  i s  a  s howi ng of  a bus e  of  di s c r e -

t i on.   We  f i nd no c i r c ums t a nc e s  i n  t he  r e c or d  whi c h  pe r s ua de  us

t ha t  t he  s t a t e me nt s  c ompl a i ne d of  a r e  not  t r us t wor t hy,  t he r e f or e ,

t he r e  i s  no a bus e  of  di s c r e t i on.   We  s houl d a l s o not e  t ha t  t he r e  i s

e vi de nc e  c or r obor a t i ng t he  s t a t e me nt s  ma de  by t he  c hi l d  or

c hi l dr e n.  He r e ,  t he  c our t  r e s ol ve d t he  i s s ue  of  t r us t wor t hi ne s s  i n

f a vor  of  t he  wi t ne s s e s .   Whe r e  t he  t r i a l  j udge  ha s  s e e n a nd he a r d

t he  wi t ne s s e s ,  e s pe c i a l l y i f  i s s ue s  of  c r e di bi l i t y a nd we i ght  t o be

gi ve n or a l  t e s t i mony a r e  i nvol ve d,  c ons i de r a bl e  de f e r e nc e  mus t  be

a c c or de d t hos e  c i r c ums t a nc e s  on r e vi e w.  Mc Ca l e b  v .  Sa t ur n Cor p. ,

910 S. W. 2d 412 ( Te nn.  1995) . 1
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I n t he  i nt e r e s t  of  pr ot e c t i ng t he  pr i va c y of  t he  c hi l dr e n

i nvol ve d,  we  do not  f i nd i t  ne c e s s a r y t o  s e t  out  i n  de t a i l  t he

e vi de nc e  of  s e xua l  a bus e  a ga i ns t  t he  c hi l dr e n whi c h i s  s hown by t he

r e c or d.   Suf f i c e  i t  t o s a y t ha t  t he  e vi de nc e  wa s  s uf f i c i e nt  t o

e s t a bl i s h " s e ve r e  c hi l d  a bus e "  a n d wa nt on di s r e ga r d f or  t he  we l f a r e

of  t he  c hi l dr e n s uf f i c i e nt  t o  c ons t i t ut e  " a ba ndonme nt "  a s  t hos e

t e r ms  a r e  de f i ne d i n T. C. A.  §§ 37- 1- 101( b) ( 19) ( A) a nd ( B)  a nd 37- 1-

102( b) ( 1) ( B) ( i )  r e s pe c t i ve l y.  We  pe r ha ps  s houl d a l s o poi nt  out  t ha t

t he  mur de r  of  t he  c hi l dr e n ' s  f a t he r ,  t he  c ha r ge  t o  whi c h t he  mot he r

pl e a d gui l t y ,  wa s  a  vi ol e nt  mul t i pl e  s hoot i ng a nd wa s  done  i n  t he

pr e s e nc e  of  a t  l e a s t  one  of  t he  c hi l dr e n.

The  a ppe l l a nt  f ur t he r  c ompl a i ns  of  t he  c our t ' s  f i ndi ng t ha t

t he  e vi de nc e  wa s  c l e a r  a nd c onvi nc i ng.   We  f i nd no me r i t  t o  t hi s

i s s ue .   Our  r e vi e w of  t he  r e c or d pe r s ua de s  us  t ha t  t he r e  i s  a n

a bunda nc e  of  c l e a r  a nd c onvi nc i ng e vi de nc e  t o  s uppor t  t he  j udgme nt

of  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt .   Thi s  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t .

__________________________________
                               Don T.  Mc Mur r a y,  J udge             
                                          



6

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
He r s c he l  P.  Fr a nks ,  J udge



I N THE COURT OF APPEALS

STATE OF TENNESSEE,              ) J ACKSON CI RCUI T
DEPARTMENT OF HUMAN SERVI CES,    ) C. A.  NO.  01A01- 9607- CV- 00303
                                )
          Appe l l e e               )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  BOBBY CAPERS
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
KAREN SUE J ACKSON PURCELL,       ) AFFI RMED AND REMANDED
I NMATE #205033                  )
TENNESSEE STATE WOMEN' S         )
PRI SON,  NASHVI LLE,  TENNESSEE,    )
                                )
          Appe l l a nt              )

 
ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  J a c ks on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt .   Thi s  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t .
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                               ______________________________
Don T.  Mc Mur r a y,  J .

_______________________________
Hous t on M.  Godda r d,  P J .

______________________________
He r s c he l  P.  Fr a nks ,  J .


